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•    CHATTEL  K0RTGA6E&  10 

[Sandusky  Cornmon  Pleas,  1879]. 

MICHAEL  FOUGHT  v.  FREDERICK  HIET. 

Section  4155  Rev.  Stat.,  providing  that  "every  mortgage  so  filed  shall  be  void  against 
creditors  ♦  *  *  after  the  expiration  of  one  year  from  the  tiling  thereof, 
unless  within  thirty  days  next  preceding  the  expira/tion  of  the  said  term  of  one 
year,  a  true  copy  *  *  *  is  again  filed,"  must  be  strictly  construed.  And 
where  tfie  year  expired  July  26,  1878,  and  the  mortgage  first  filed  August  1, 
1876,  and  rcfiled  July  26,  1877,  was  not  again  refiled  until  July  81,  1878.  and 
on  May  8,  1879,  a  levy  was  made  on  the  property  under  a  judgment  rendered 
in  1876:  Held,  the  levy  had  priority  over  the  mortgage.  Such  refiling  is 
not  equivalent  to  a  new  mortgage,  nor  can  the  word  creditors  be  restricted 
to  creditors  with  existing  levies  or  liens,  or  obtaining  liens  during  the  de- 
fault. 

DOYLE,  J. 

This  is  a  controversy  between  lien-holders  as  to  priority  of  liens  on 
personal  property.  The  plaintiff's  claim  is  based  upon  a  chattel  mort- 
gage made  by  the  owner  to  him  July  31,  1876,  filed  in  the  proper  office 
August  1, 1876,  refiled  July  26,  1877,  and  not  again  refiled  until  Jiily  31, 
1878.  The  defendant,  as  constable,  seized  the  property  under  an  execu- 
tion issued  upon  a  judgment  against  the  mortgagor,  rendered  August 
24, 1876,  the  execution  being  dated  May  8,  1879,  and  the  levy  made  the 
same  day,  the  property  at  the  time  of  the  levy  being  in  the  possession 
of  the  mortgagor. 

The  question  involved  is,  whether  the  refiling  of  the  chattel  mort- 
gage, after  the  expiration  of  the  year  from  the  date  of  the  last  filing,  is 
effective  to  keep  the  mortgage  in  force  as  against  the  creditors  of  the 
mortgagor,  who  were  creditors  prior  to  such  refiling,  but  who  obtained 
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a  levy  on  the  property  covered  by  the  mortgage,  after  the  refiling.  It 
involves  a  construction,  if,  indeed,  there  is  any  room  for  construction, 
of  the  statute  relating  to  chattel  mortgages.     It  reads  as  follows: 

Section  2.  "That  every  mortgage,  or  conveyance,  intended  to  oper- 
ate as  a  mortgage,  of  goods  and  chattels  hereafter  made,  which  is  not 
accompanied  by  an  immediate  delivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  mortgaged,  shall  be  abso- 
lutely void  as  against  the  creditors  of  the  mortgagor,  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  faith,  unless  the  mort- 
gage, or  a  true  copy  thereof,  be  forthwith  deposited  as  directed  in  th^ 
next  section  of  this  act." 

Section  4.  "Every  mortgage  so  filed  shall  be  void  as  against  the 
creditors  of  the  person  making  the  same,  or  against  subsequent  pur- 
chasers or  mortgagees  in  good  faith,  after  the  expiration  of  one  year 
from  the  filing  thereof,  unless  within  thirty  days  next  preceding  the  ex- 
piration of  the  said  term  of  one  year,  a  true  copy  *  *  *  shall  be  again 
filed,"  etc. 

It  is  claimed  by  counsel  for  the  mortgagor: 

First — ^That  the  refiling  of  the  mortgage,  after  the  expiration  of  the 
year,  is  an  original  filing,  and  has  the  same  effect  as  to  creditors,  as  if  a 
new  mortgage  had  been  executed  and  filed  at  that  time. 

Second — ^That  the  term  "creditors"  used  in  this  statute  means  "judg- 
ment creditors"  with  valid  levies,  or  attaching  creditors,  or  creditors 
whose  lien3  upon  the  property  have  become  fixed  by  process,  while  the 
property  is  freed  from  the  lien  of  the  mortgage,  viz.:  during  the  lapse 
between  the  end  of  the  year  and  the  new  filing. 

The  question  is  an  important  one,  and,  in  Ohio,  is  one  which  appears 
to  be  wholly  unsettled.  It  ought  not  to  be  very  difficult  of  solution,  for 
the  statute  is  one  which  leaves  very  little  room  tor  construction;  theie 
is  no  ambiguity  in  it;  its  words  are  express  and  very  plain,  and  must 
be  taken  in  their  usual  and  ordinary  signification.  4  O.  S.,  385;  5  O.,  65; 
Woodbury  v.  Berry,  18  O.  S.,  456. 

The  mortgage,  unaccompanied  by  possession  by  the  mortgagee,  in 
the  first  instance,  shall  be  absolutely  void  as  against  the  creditors  of  the 
mortgagor  unless  the  same  shall  be  filed,  etc.,  and  every  mortgage  so 
filed  shall  be  void  as  against  the  creditors  of  the  mortgagor  after  the 
expiration  of  one  year  from  the  filing  thereof,  unless,  within  a  certain 
time  named,  it  shall  be  re-filed.  A  literal  reading  of  the  statute  refutes 
both  propositions  asserted  by  plaintiff's  counsel.  Is  it  within  the  power 
of  a  court  to  add  anything  to  or  detract  anything  from  the  act  by  way 
of  construction? 

Upon  principle  this  statute  ought  to  be  construed  strictly ;  the  whole 
matter,  of  giving  a  lien  upon  personal  property  by  chattel  mortgage, 
without  any  change  of  possession,  is  an  innovation  upon  the  rules  of  the 
common  law. 

I  think  we  are  required  by  settled  authority  to  hold  to  a  strict  and 
literal  reading  of  the  statute. 

The  statutes  of  New  York  and  New  Jersey  are  similar  to  ours,  the 
only  difference  being,  that  where  ours  says  the  mortgage  shall  be  void, 
etc.,  unless  re-filed,  their  says  it  shall  cease  to  be  valid,  etc. 

In  the  case  of  DeCourcey  v.  Collins,  21  N.  J.  Eq.,  357,  the  court,  in 
construing  their  statute,  says:  "The  clear  direction  of  the  act  is  that  a 
prior  mortgage,  unregistered,  shall  be  'absolutely  void'  as  against  sub- 
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sequent  mortgagees  in  good  faith.  We  are  asked  to  say  that  this  result 
shall  not  follow  unless  such  subsequent  mortgagee  shall  obtain  a  priority 
in  the  registration  of  his  mortgage.  But  we  cannot  say  this,  because  the 
statute  says  just  the  reverse.  The  statute  prescribes  but  a  single  condi- 
tion to  give  a  second  mortgage  priority  over  a  first  unregistered  mort- 
gage, viz.:  bona  fides  in  the  party  taking  it.  It  is  not,  therefore,  in  the 
competence  of  the  court  to  require  the  performance  of  a  second  condition, 
viz. :  that  such  second  instrument  must  be  first  put  upon  record.  By  the 
true  construction  of  the  act  in  question  the  first  mortgage  was  entirely 
void  as  against  the  second  one,  and  consequently  the  omission  to  record 
the  latter  according  to  law  cannot  affect  the  result  of  this  controversy." 

In  the  case  of  the  National  Bank  of  the  Metropolis  v.  Sprague  et  al., 
20  N.  J.  Eq.,  23,  the  mortgage  was  filed  July  20,  1866,  and  re-filed  May 
12, 1867,  before  the  last  thirty  days  of  the  year,  and  the  court  says:  "The 
chattel  mortgage  to  Klous  &  Hilboum  would  be  a  lien  on  the  chattels, 
if  it  were  not  for  the  omission  to  file  a  copy  of  it  within  the  time  required 
by  law.  The  act  says  it  shall  cease  to  be  a  lien  unless  a  copy  is  re-filed 
within  thirty  days  before  the  expiration  of  the  year.  The  words  are  plain 
and  positive;  there  is  no  room  for  construction.  The  object  indicated  is 
a  sensible  one.  *  *  *  But  it  is  not  for  the  courts  to  find  a  good  reason 
for  the  enactment,  it  is  enough  for  them  that  it  is  so  clearly  enacted." 

I  am  aware  that  the  case  of  Swift  v.  Hart,  12  Barb.,  531,  holds  that 
the  re-filing  of  a  chattel  mortgage  after  the  expiration  of  a  year  from 
the  time  of  the  first  filing  is  effectual  to  protect  a  mortgagee  and  his 
assigns  as  an  execution  creditor  whose  execution  is  not  levied  until  after 
the  second  filing.  Such  second  filing  of  the  mortgage  may  be  regarded 
in  the  light  of  an  original  filing  at  the  time  it  is  done,  and  in  the  absence 
of  actual  fraud  is  good  as  against  subsequent  liens." 

Johnson,  J.,  dissented  from  the  opinion  of  the  majority  of  the  court 
in  that  case,  and  subsequently  in  the  case  of  Newell  v.  Warner,  44  Barb., 
258,  delivered  the  opinion  for  the  same  court,  holding  a  re-filing  of  the 
chattel  mortgage  before  the  last  thirty  days  of  the  year,  to  be  inoperative, 
and,  leferring  to  ihe  case  of  Swift  v.  Hart,  supra,  says:  "It  is  true  that 
that  was  the  case  of  the  original  mortgage,  re-filed  after  the  expiration 
of  the  time  prescribed  by  statute.  But  the  statute  makes  the  filing  of  a 
copy  just  as  effectual  as  the  filing  of  the  original,  and  if  we  are  at  liberty 
to  depart  at  all  from  the  provisions  of  the  statute,  it  can  make  no  difference 
whether  the  filing  is  earlier  or  later  than  the  prescribed  time.  I  dissented 
from  the  opinion  of  the  court  in  the  case  referred  to,  and  am  still  entirely 
unable  to  see  how  it  is  that  when  the  statute  says  in  plain  terms  that  un- 
less a  certain  thing  is  done,  within  a  certain  time,  the  mortgage  shall 
cease  to  be  valid  against  creditors,  its  validity  can  be  restored  or  con- 
tinued by  doing  the  thing  at  another  and  different  time." 

The  authority  of  Swift  v.  Hart,  supra,  is  doubted,  and  to  some  extent 
expressly  denied,  by  the  court  of  appeals  of  New  York  in  Marsden  v. 
Cornell  et  al.,  62  N.  Y.,  215,  which  holds  a  strict  compliance  with  this 
statute  necessary,  both  as  to  the  re-filing  and  the  statement  of  the  amount 
due  at  the  time  of  re-filing  and  the  court  say:  "The  appellant  cites 
Swift  V.  Hart,  supra,  which,  so  far  as  it  is  relied  upon  by  him,  is  not  in- 
harmony  with  the  views  here  expressed.  But  that  case,  so  far  as  it 
conflicts,  is  not  approved  by  this  court." 

See  also  Ely  v.  Carnlev,  19  N.  J.  Eq.,  496,  and  Peter  v.  Parmley,  52 
N.  Y.,  185. 
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Our  own  supreme  court  has,  several  times,  held  that  a  strict  com- 
pliance with  the  statute,  as  to  the  affidavit  made  by  the  mortgagee,  is  nec- 
essary to  the  validity  of  the  mortgage  as  against  creditors,  and  certainly 
the  statutory  requirements  in  that  regard  are  not  more  explicit  than  those 
in  relation  to  filing  and  re-filing  of  the  mortgage. 

it  IS  cJaimed  ihat  the  word  ^'creditors"  lu  this  statute  means  such 
creditors  as  shall  have  a  valid  levy  on  the  property  at  a  time  when  it  is 
freed  from  the  lien  of  the  mortgage;  and  that  as  this  mortgage  was  good 
as  between  the  parties  to  it,  it  could  be  re-filed  at  any  time  and  thus 
protect  the  property  against  ^subsequent  levies,  which  is  substantially 
what  the  court  said  in  Swift  v.  Hart,  supra.  It  is  a  sufficient  answer  to 
say  that  the  statute  does  not  so  provide.  The  mortgage  shall  be  void  as 
against  the  creditors  of  the  party  making  the  same,  not  the  ''judgment 
creditors,"  "execution  creditors"  or  "attaching  creditors,"  but  all  who 
are  creditors  at  the  time  the  mortgage  so  becomes  void,  viz:  at  the  time 
of  the  expiration  of  the  year  and  the  failure  to  re-file. 

A  mortgage  not  re-filed  within  the  time  required  by  law,  is  void  as 
to  a  creditor  at  large,  whose  claim  accrues  before  or  while  the  default 
continues,  though  such  creditor  is  not  in  position  to  raise  the  question  un- 
til he  has  obtained  judgment  or  process  against  the  propertv.  Thomp- 
son V.  Van  Vechtcn,  27  N.  Y.,  583;  Hewick  v.  King,  19  N.  J.  Eq.,  80. 

There  are  some  cases  which  hold  that  mortgagees  or  purchasers 
cannot  take  advantage  of  the  omission  to  refile  unless  they  became  such 
during  the  existence  of  the  default,  Meech  v.  Patchin,  14  N  .Y.,  71;  but 
they  are  based  very  much  on  the  word  "subsequent"  in  the  statute  which 
is  applied  to  purchasers  and  mortgagees  in  good  faith,  but  not  to  cred- 
itors. 

In  Parshall  v.  Eggert,  54  N.  Y.,  18,  the  court  say  that  in  the  case  of 
a  chattel  mortgage,  the  time  when  the  creditor  became  such  fixed  the 
rights  of  the  parties,  and  a  mortgage  not  filed  was  void  as  to  him,  though 
he  should  not  then  be  in  a  position  at  once  to  attack  its  validity;  and  in 
Thompson  v.  Van  Vechten,  supra,  the  court  says:  "Reading  the  statute 
literally,  the  creditors  who  may  take  advantage  of  the  default  in  re-filing 
embrace  all  the  creditors  of  the  mortgagor,  without  regard  to  the  time 
when  the  debts  were  contracted.  The  language  of  the  statute  being  di- 
rect and  positive,  embracing  all  creditors,  I  do  not  think  we  ought  to 
hold  that  the  Hen  continued  as  against  these  executions,  after  the  de- 
fault in  re-filing  the  mortgage."  See  also  Butcher  v.  Swartwood,  15 
Hun.,  31,  which  seems  to  cover  this  point  entirely. 

We  are  not  called  upon  in  this  case  to  consider  what  the  result  would 
be  if  the  creditor  became  such  after  the  re-filing,  or  whether  as  to  sub- 
sequent creditors  a  mortgage  may  not  be  re-filed,  or  newly  filed  after  the 
year,  so  as  to  preserve  its  lien :  nor  is  it  necessary  to  question  the  authority 
of  Wilson  V.  Leslie,  20  O.,  161;  so  far  as  the  question  actually  decided  in 
that  case  is  concerned. 

It  may  be  said  that  the  statute  law  as  well  as  the  common  law  looks 
with  disfavor  upon  sales  of  chattel  property,  or  incumbrances  upon  it, 
unless  there  be  an  accompanying  immediate  delivery,  and  a  following 
actual  and  continued  change  of  possession ;  it  permits  a  chattel  mortgage 
to  except  its  reprehension  only  on  condition  that  it  is  filed  and  within 
the  time  limited  re-filed,  with  certain  requirements  to  insure  good  faith. 
To  say  that  this  limitation  or  condition  may  be  so  enlarged  by  construc- 
tion so  as  to  give  preference  to  this  mortgage,  is  to  say,  that  you  can 
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resort  to  the  statute  to  give  validity  to  an  instrument  which  would  be  pre- 
sumptively void  without  it;  but  having  once  obtained  validity  from  the 
statute,  you  may  ignore  the  conditions  of  the  statute,  upon  which  alone 
it  can  be  kept  valid. 

I  have  examined  the  cases  of  Wilson  v.  Leslie,  20  O.,  161;  Brown 
&  Co.  V.  Webb,  20  O.,  389;  Seaman  v.  Eager,  16  O.  S.,  209;  4  O.  S.,  383; 
and  Woodbury  v.  Berry,  18  O.  S.,  456,  and  find  nothing  in  them  in  con- 
flict with  the  conclusion  I  have  reached.  It  is  true  the  judges  delivering 
the  opinions  in  those  cases  use  phrases  such  as  "creditors  who  assert  their 
rights  against  the  property,"  "execution  creditors,"  "attaching  credits 
ors,"  apt  phrases  describing  the  class  of  creditors  before  them  in  those 
cases,  but  having  no  effect  as  limiting  the  creditors  named  in  the  statute. 

See  Kilbourne  v.  Fay,  29  O.  S.,  264, 277,  which,  to  say  the  least,  in  its 
review  of  these  cases,  leaves  the  question  I  am  considering  open. 

The  term  "creditors,"  as  used  in  the  statute  of  frauds,  includes  all 
persons  who  are  creditors  of  the  vertdor  or  assignor,  at  any  time  whilst 
the  property  remains  in  his  possession  or  under  his  control.  A  creditor 
by  simple  contract  is  within  the  protection  of  the  statute  as  much  as  a 
creditor  by  judgment,  but  until  he  has  a  judgment  and  a  lien  or  a  right 
to  a  lien  upon  the  specific  property,  he  may  not  be  in  position  to  assert 
his  rights  as  a  creditor.  72  N.  Y.,  426.  The  language  of  the  chattel 
mortgage  act  certainly  in  terms,  extends  equally  to  the  creditors  at  large 
of  the  mortgagor. 

It  is  claimed  upon  the  authority  of  Seaman  v.  Eager,  supra,  that  the 
purpose  of  filing  the  mortgage  is  only  to  give  notice  to  creditors  and 
others  whose  interest  may  be  affected  by  it,  and  that  the  notice  was  given 
as  well,  by  its  re-filing  after  the  year,  as  would  by  obtaining  a  new 
mortgage  and  by  filing  that,  all  of  which  may  be  true.  The  legislature 
might  have  accomplished  its  object  as  well  by  so  providing  as  it  did  by 
the  act  passed ;  the  trouble  is  that  it  has  declared  this  mortgage  void,  and 
it  is  no  answer  to  say  that  so  radical  a  provision  was  not  necessary  to 
accomplish  the  end  designed. 

I  feel  strengthened  in  this  opinion  by  a  careful  examination  of  the 
cases  of  Hanes  v.  Tiffany,  25  O.  S.,  549,  and  Kilbourne  v.  Fay,  29  O.  S., 
264;  and  for  further  authority  in  its  support,  refer  to  43  Ind.,  230;  4  Bisn 
sell,  134;  26  Ind.,  124;  7  Ind.,  284;  2  Bissel,  497;  Herman  on  Chattel 
Mortgages,  190, 195. 

judgment  for  defendant. 

Everett  &  Fowler,  for  plaintiff. 

Lemmon,  Wilson  &  Rice,  for  defendant. 


PROCEEDING  IN  ERROR.  14 

[Hamilton  District  Court,  1879]. 

i-CHATFIELD  &  WOODS,  Ex'rs  of  EDWARD  I.  TOWNSEND.  v.  SWING  & 

MELLEN,  Ex'rs  of  REBECCA  TOWNSEND. 

1.  It  being  in  error  cases,  section  676,  Rev.  Stat,  unlike  appeal  cases,  the  duty  of  the 
plaintiff  in  error  and  not  of  the  clerk  to  file  the  transcript  and  original  papers, 
or  transcripts  thereof,   in  the  reviewing  court,   a  petition   in   error,   where 

tSee  decision  of  Clermont  common  pleas,  6  Dec.  R.  666  (s.  c.  7  Am.    Law  Rec. 
326).    See  note  to  that  decision. 
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neither  the  bill  of  exception  nor  original  papers  or  transcripts  thereof  have 
been  filed,  must,  on  motion,  be  dismissed,  but  without  prejudice  to  the  filing: 
of  another  petition. 

2.  Evidence  can  not  be  heard  nor  statements  of  counsel  received  in  the  reviewing 
court  to  add  to  or  strike  anything  from  a  bill  of  exceptions  properly  taken  and 
filed;  such  bill  is  conclusive. 

Motion  to  dismiss  petition  in  error. 

Defendants  in  error  have  filed  a  motion  to  dismiss  the  petition  in 
error,  for  the  reason  that  no  proper  record  or  true  bill  of  exceptions  has 
been  filed  in  this  court  as  required  by  the  Code. 

JOHNSTON,  J. 

This  motion  involves  a  question  of  practice.  So  far  as  the  motion 
relates  to  the  bill  of  exceptions  not  being  a  true  bill,  the  court  must  hold, 
as  intimated  during  the  hearing,  that  where  the  bill  appears  to  have  been, 
as  this  does,  regularly  signed  and  sealed  by  the  judge  who  tried  the  case 
below,  and  appears  to  have  been  taken  and  filed  within  the  time  fixed  by 
the  code,  evidence  cannot  be  heard  or  statements  received  of  counsel  in 
the  examining  court  to  add  to  or  strike  anything  therefrom.  Such  a 
bill  of  exceptions  is  conclusive  upon  everything  therein  contained. 

As  to  the  other  question  raised  by  the  motion,  that  no  proper  record 
has  been  filed  in  this  court  to  form  the  basis  of  the  review  sought  by  the 
petition  in  error.  This  petition  refers  to  the  record  and  bill  of  excep- 
tions taken  below,  as  having  been  filed  in  this  court.  A  dispute  appears 
to  have  arisen  between  counsel  as  to  the  correctness  of  the  bill.  During 
the  argument,  it  was  claimed  by  counsel  for  defendant  in  error  that  neither 
the  bill  of  exceptions  nor  any  other  record  had  up  to  that  time  been  filed 
in  this  court.  Upon  an  inspection  of  the  bill,  as  well  as  the  appearance 
docket  of  this  court,  neither  the  original  papers  in  the  case  below,  nor 
the  bill  of  exceptions  have  been  filed  here.  The  bill  does  not  bear  any 
evidence  of  having  been  filed  in  this  court.  All  that  appears  to  have 
been  filed  here  with  the  petition  in  error  is  the  transcript  of  the  docket  and 
journal  entries  in  the  common  pleas. 

Referring  to  section  6716,  Revised  Statutes,  the  plaintiff  in  errot 
shall  file,  with  his  petition  in  error,  either  a  transcript  of  the  final  record 
or  a  transcript  of  the  docket  and  journal  entries,  with  such  original  pa* 
pers  or  transcripts  thereof  as  are  necessary  to  exhibit  the  error  com* 
plained  of.  The  statute  seems  not  to  have  been  followed.  The  original 
papers  not  having  been  filed  here,  they  are  presumed  to  be  where  they 
were  last  filed  and  used — in  the  common  pleas  court.  The  statute  is 
different  as  to  appeal  cases.  There  it  is  made  the  duty  of  the  clerk;  after 
the  bond  for  appeal  has  been  given  to  deliver  the  original  papers  at  the 
office  of  the  clerk  of  the  district  court  on  or  before  the  first  day  of  the 
term  thereof  next  after  the  appeal  is  perfected,  (section  5235  do.)  It  is 
not,  therefore,  any  part  of  the  duty  of  the  clerk  to  deliver  the  original 
papers  to  this  court  in  error  cases.  It  is  the  duty  of  the  plaintiff  in 
error  or  his  attorney.  As  the  bill  of  exceptions  is  the  record  relied  upon 
in  the  petition  in  error  to  exhibit  the  errors  complained  of,  and  it  has 
not  been  filed  in  this  court,  the  motion,  for  that  reason,  must  be  sustained. 
To  comply  with  the  statute,  all  papers  required  to  be  used  in  error  cases 
in  this  court,  whether  originals  or  transcripts  of  the  record  or  papers 
below,  should  be  filed,  and  so  endorsed  by  the  clerk,  or  filed  in  the  district 
court,  with  date  of  filing,  as  is  done  in  the  common  pleas. 
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Motion  granted,  but  the  dismissal  is  without  prejudice  to  the 
filing  of  another  petition.  Meanwhile  the  parties  may  be  enabled  to 
settle,  in  the  common  pleas,  all  questions  of  difference  as  to  the  bill  of 
exceptions. 

Gen.  Durbin  Ward,  for  motion. 

Wm.  Disney  and  Judge  Jordan,  contra. 


EXTRA  FREIGHT  CHARGES.  25 

[Superior  Court  of  Cincintiaiti,  January,  1880] 

LOUISVILLE  AND  CINCINNATI  R.  R.  CO.  v.  CHARLES  KAHN,  Jr. 

Under  a  cofMjract  to  cany  certain  car  load^  to  C.  for  ten  cents,  but  the  charge  to  be 
thirteen  cents  if  the  freig^ht  was  carried  beyond  plaintiff's  depot  at  C,  a  pay- 
ment of  the  extra  three  cents,  exacted  by  the  plaintiff,  on  being  ordered  to  re- 
ship  the  good-s,  is  not  involuntary  and  under  duress,  because  the  depot  of  the 
road  on  which  the  reshipment  was  made  was  but  a  little  distance  from  plain>- 
tiff's  depot  and  connected  with  it  by  tracks.  The  plaintiff  was  not  obliged  to 
allow  the  other  road  to  use  its  tracks  to  haul  away  the  cars,  nor  was  it  obliged 
to  haul  them  to  the  other  depot  itself  without  extra  payment. 

FORCE,  J. 

Charles  Kahn,  dealer  in  provisions  in  this  city,  purchased  in  Louis- 
ville 2193  tierces  of  lard,  to  be  shipped  to  Cincinnati.  It  appears  from 
the  bill  of  lading,  and  all  the  parties  agreed,  that  the  contract  of  shipment 
was  that  the  lard  was  to  be  shipped  from  Louisville  to  Cincinnati  at  ten 
cents  per  hundred.  There  was  some  dispute  as  to  where  the  contract 
was  made,  whether  in  Louisville  by  the  chief  freight  agent  of  the  road 
with  Atkinson  &  Co.,  or  by  Kahn  in  person  with  the  freight  agent  here. 
The  only  difference  would  be  that  both  parties  in  Louisville  were  aware 
of  the  contract  that  three  cents  would  be  charged  if  the  freight  went  be- 
yond the  plaintiff's  depot  in  Cincinnati,  and  both  parties  in  Cincinnati 
were  ignorant  of  this  arrangement.  The  freight  arrived  in  Cincinnati, 
and  ten  cents  per  hundred  was  paid.  The  agent  in  Cincinnati  first 
learned  of  the  shipment  on  the  31st  of  January,  and  immediately  notified 
the  defendant  by  telephone,  and  the  agent  also  finding  a  telegram  stating 
that  if  the  freight  went  farther  thirteen  cents  would  be  charged,  and  notice 
of  the  fact  was  also  given  by  telephone.  Kahn  concluded  not  to  dis- 
pose of  the  lard  in  Cincinnati,  but  to  reship,  and  the  plaintiff  refused  to 
deliver  at  the  depot  of  the  Little  Miami  Railroad  unless  three  cents  ad- 
ditional was  paid,  and  that  was  the  amount  of  the  check. 

The  bills  of  lading  were  in  bank,  attached  to  a  draft  for  $40,000, 
which  defendant  was  bound  to  take  up  and  pay,  and  not  being  able  to 
take  up  the  draft  unless  he  could  sell  for  cash  in  this  city,  or  re-ship  and 
draw  against  the  bills  of  lading,  it  was  important  that  he  should  at  once 
get  possession  of  the  lard;  and  he  claims  that  under  the  stress  of  cir- 
cumstances he  gave  his  check  for  the  extra  three  cents,  under  protest, 
and  afterwards  stopped  payment  of  the  check.  So  the  merchandise  went 
on,  and  the  check  has  not  been  paid. 

The  question  of  duress  does  not  arise  in  the  case.  It  is  not  entirely 
clear  that  the  notice  of  three  cents  extra  being  charged  was  given  before 
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the  defendant  had  any  knowledge  that  he  would  be  compelled  to  sell  for 
cash  or  re-ship,  and  it  was  claimed  that  the  charge  was  made  before  the 
contingency  had  arisen.  If  the  plaintiff  demanded  three  per  cent,  extra 
for  something  it  was  under  obligation  to  perform,  there  was  no  consid- 
eration; but  if  it  was  for  something  he  was  under  no  obligation  to  per- 
form, there  was  a  consideration..  The  plaintiff  having  fulfilled  its  con* 
tract  to  bring  the  lard  to  its  own  depot,  and  deliver  it  there,  cannot  be 
compelled  to  deliver  at  a  further  point.  Though  the  distance  between 
its  own  depot  and  that  of  the  Little  Miami  Road  was  small,  and  it  might 
deliver  the  freight  as  easily  at  the  Little  Miami  Road  as  at  its  own  depot, 
that  was  not  the  contract  it  made,  and  it  was  under  no  obligation  to  do  so. 
It  was  urged,  however,  that  this  was  not  necessary,  nor  asked,  as  it 
would  be  sufficient  for  the  trains  of  the  Little  Miami  Railroad  to  come 
into  the  plaintiff's  depot  and  haul  the  lard  away.  That  might  be  done. 
But  the  plaintiff  was  under  no  obligation  to  give  the  use  of  its  tracks  and 
depot  to  the  trains  and  laborers  of  another  road.  It  could  not  be  com- 
pelled  even  to  give  a  license  for  a  short  time  to  another  road.  Hence 
the  plaintiff  was  not  under  obligation  by  its  own  locomotive  and  trains 
to  deliver  the  lard  at  the  Little  Miami  depot,  or  to  permit  that  road  to 
come  into  its  depot.  It  was  fair  to  remember  that  when  the  claim  for 
the  extra  freight  was  made  in  the  presence  of  Kahn,  he  said:  "I  can 
haul  it  by  drays  for  half  the  price;"  to  which  the  agent  replied:  "Cer- 
tainly, you  have  a  right  to  do  so."  It  may  be  that  this  was  unamiable  or 
under  the  circumstances  oppressive  and  unexpected,  but  it  was  not  ille- 
gal, and  a  reason  was  offered  for  it,  which,  although  not  known  to  Kahn 
or  Arnold  at  the  time,  yet  still  was  a  reason  which  might  be  sufficient 
to  make  so  great  a  charge  for  so  slight  a  service.  A  practice  had  existed 
for  a  long  time  on  the  plaintiff's  road  of  charging  ten  cents  for  hemp 
shipped  at  Lexington  delivered  at  Cincinnati,  and  thirteen  cents  when 
delivered  East.  It  was  natural  there  should  be  surprise  and  feeling  man- 
ifested by  the  defendant  in  this  case,  but  there  was  no  legal  reason  why 
the  plaintiff  had  not  a  right  to  demand  an  extra  payment  of  three  cents 
per  hundred  as  the  freight  upon  the  shipment  in  question.  Slight  as  the 
actual  labor  was,  the  plaintiff  had  a  right  to  demand  it,  and  the  other 
party  was  bound  to  pay  it. 

Judgment  for  plaintiff. 

E.  P.  Bradstreet,  for  plaintiff. 

Paxton  &  Warrington,  for  defendant. 


26  EXECUTION  SALE  OF  CURTESY. 

[Holmes  Common  Pleas,  1879] 

A/S.  BAIRD  V.  D.  W.  VAN  EVRA. 

A  husband's  estate  by  the  curtesy  is  not  protected,  after  the  death  of  his  wife,  by  the 
act  of  March  23,  1866  (S.  &  S.  391),  from  sale  on  execution  to  pay  his  debts. 

VOORHES,  J. 

On  the  7th  day  of  October,  1879,  the  sheriff  levied  an  execution 
issued  from  this  court  upon  the  estate  of  the  defendant  by  the  curtesy 
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in  185  acres  of  land.  The  same  was  duly  approved  and  sold  to  Annie 
and  Charlotte  Van  Evra,  who  are  children  of  the  defendant,  for  the  sum 
of  $556.67,  due  return  of  the  sale  having  been  made  by  the  sheriff.  The 
defendant  moves  the  court  here  to  set  aside  the  sale,  for  the  reason  set 
forth  in  his  motion:  "That  an  estate  by  the  curtesy  is  not  subject  to  levy 
and  sale  for  any  debt  against  the  husband  during  the  life  of  the  wife  or 
any  heir  of  her  body." 

It  is  conceded  by  the  parties  that  the  estate  levied  upon  and  sold  is 
the  estate  of  the  defendant  by  curtesy  in  the  property  of  his  deceased  wife, 
and  that  the  purchasers  are  the  children  and  heirs  of  her  body. 

Whether  or  not  the  estate  of  Van  Evra  can  be  taken  on  execution 
and  sold  to  pay  his  debts  after  the  death  of  his  wife  depends  upon  a  clear 
understanding  of  what  is  an  estate  in  curtesy,  and  a  construction  of  the 
statute  passed  and  which  took  effect  March  23,  1866,  found  on  page  391 
of  S.  &  S.  Statutes. 

This  is  an  act  entitled,  "An  act  to  amend  sections  one  and  three  of 
an  act  entitled,  'An  act  concerning  the  rights  and  liabilities  of  married 
women,' "  passed  April  3,  1861.  This  statute  provides  that  any  estate, 
or  interest,  legal  or  equitable,  in  real  property  belonging  to  any  married 
woman  at  her  marriage,  or  which  may  have  come  to  her  during  cover- 
ture by  conveyance,  gift,  devise  or  inheritance,  or  by  purchase  with  her 
separate  means  or  money,  shall,  together  with  all  rents  and  issues  thereof, 
be  and  remain  her  separate  property,  and  under  her  control,  and  she  may, 
in  her  own  name,  during  coverture,  make  contracts  for  labor  and  mate- 
rials for  improving,  repairing  and  cultivating  the  same,  and  also  to 
lease  the  same  for  any  period  not  exceeding  three  years. 

The  act  provides  that  its  provisions  shall  not  effect  the  estate  by  the 
curtesy  of  any  husband  in  the  real  property  of  his  wife  after  her  decease. 
But  during  the  life  of  the  wife,  or  any  l)eir  of  her  body,  such  estate  shall 
not  be  taken  by  any  process  of  law  for  the  payment  of  his  debts,  or  b'e 
conveyed  or  incumbered  by  him,  unless  she  shall  join  therein  with  him 
in  the  manner  prescribed  by  law  in  regard  to  her  own  estate." 

It  is  claimed  on  behalf  of  the  motion,  that  this  statute  exempts  this 
property  from  being  appropriated  to  payment  of  the  husband's  debts, 
not  only  during  the  life  of  the  wife,  but  also  during  the  life  of  any  heir 
of  her  body.  If  this  claim  is  well  made  under  the  statute,  then  the  sale 
should  be  set  aside;  but  if  the  statute  does  not  affect  the  husband's  cur- 
tesy after  the  decease  of  the  wife,  then  the  sale  should  be  confirmed. 

In  order  to  properly  determine  this  question,  it  is  important  to  know 
what  are  the  respective  interests  of  the  husband  and  the  wife  in  the  wife's 
real  estate. 

By  the  common  law,  where  a  man  married  a  woman  who  was  seized 
of  an  estate  of  inheritance,  and  had  by  her  issue  born  alive,  capable  of 
inheriting  her  estate,  he,  at  her  death,  became  seized  of  her  estate  for  life 
as  tenant  by  the  curtesy  of  England.  To  entitle  him  to  such  estate,  four 
requisites  were  necessary  at  the  common  law:  marriage,  seizure,  issue 
born  alive  and  death  of  the  wife. 

By  marriage,  seizin  and  issue  born  alive,  the  husband  becomes  a  life 
tenant  of  his  wife's  real  estate  initiate,  and  the  death  of  the  wife  made  his 
estate  consummate.  When  he  became  a  complete  tenant  by  the  curtesy, 
during  the  existence  of  his  estate  initiate,  he  might  do  any  acts  to  charge 
the  estate  of  his  wife. 

The  statute  of  Ohio  has  adopted  the  English  curtesy,  making,  how- 


1 0  OHIO  DECISIONS. 

Vol.  V.  -Hoi Hies  Common  Pleas  Court. 

ever,  the  change  that  three  requisites  only  are  necessary  to  invest  the 
husband  with  a  life  estate  in  his  wile*s  real  estate,  which  are  marriage, 
seizin,  and  death  of  the  wife.  Marriage  and  seizin  make  him  a  tenant 
initiate,  and  upon  her  death  he  is  a  perfect  tenant  for  life  possessed  of 
her  estate  consummate. 

By  the  common  law,  the  tenant  initiate  was  entitled  to  the  possession 
and  control  of  his  wife's  lands.  He  has  a  right  to  the  rents  and  profits. 
The  right  to  repair,  improve  and  lease  the  same,  and  might  make  and 
incur  any  liabilities  that  could  be  made  a  charge  upon  the  land  at  law 
and  in  equity.  And  such  right  of  the  husband  existed  at  the  common 
law  in  Ohio,  until  the  passage  of  the  act  of  April  3, 1861,  found  in  vol.  58, 
page  54.  This  act  arrested  from  the  husband  and  confided  to  the  wife 
the  absolute  control  over  her  own  estate.  Exempting  it  from  all  obli- 
gations and  liabilities  incurred  by  the  husband,  investing  in  her  the  rights 
that  by  the  common  law  had  before  been  invested  in  the  husband,  thereby 
empowering  her  to  lease,  to  receive  the  rents  and  profits,  and  to  hold 
the  same  exempted  from  the  debts  of  the  husband;  and  the  act  of  March 
23,  1866,  stripped  the  husband  of  all  power  to  make  contracts  for  labor 
and  materials  for  improving,  repairing  and  cultivating  her  lands,  and 
invested  such  power  in  the  wife  over  her  own  property. 

The  legislation  concerning  the  rights  and  liabilities  of  married  wo- 
men would  appear  to  be  nothing  more  than  to  invest  the  wife  with  the 
powers  and  rights  over  her  own  real  property,  which  she  had  lost  at  the 
common  law,  and  providing  that  no  liabilities  of  the  husband  should 
obtain  a  legal  respect  against  her  estate  during  the  life  of  the  wife,  or  the 
life  of  an  heir  of  her  body.  So  far,  at  least,  as  she  had  an  estate  in  her 
own  property,  it  should  remain  sacred  to  her  as  against  the  liabilities 
incurred  by  the  husband,  unless  she  shall  join  with  him  in  the  manner 
prescribed  by  law  in  regard  to  her  own  estate. 

But  the  act  of  March  23,  1866,  expressly  provides  that  it  shall  not 
affect  the  estate  by  the  curtesy  of  any  husband  in  the  real  property  of 
his  wife  after  her  death;  at  the  death  of  the  wife  the  statute  ceases  to 
withhold  from  the  husband  any  rights  which  he  had  to  his  curtesy  consum- 
mate. The  death  of  the  wife  makes  a  division  of  her  estate,  giving  to 
the  husband  his  curtesy  for  life,  and  the  reversion  to  her  heirs;  at  her 
death,  the  husband's  curtesy  is  received  by  him  unaffected  by  the  legisla- 
tion of  this  state.  The  balance  of  the  estate,  the  reversion,  goes  under 
the  laws  of  descent,  unaffected  by  any  liabilities  of  the  husband. 

Of  these,  the  statute  of  March  23,  1866,  gave  to  Van  Evra  his  cur- 
tesy in  his  wife's  real  estate.  What  has  been  sold  by  the  sheriff,  his  levy 
and  proceedings  of  the  sale  show  that  he  has  sold  his  life  estate.  Then 
the  rights  which  Van  Evra  had  to  hold  the  real  estate  of  his  wife  during 
his  life  is  the  interest  and  estate  which  has  been  sold.  His  estate  for 
life  was  a  freehold  estate,  not  of  inheritance.  Who,  after  the  death  of 
his  wife  and  during  his  life,  could  have  preferred  a  claim  to  the  use  and 
enjoyment  of  this  property  superior  to  his  in  the  law? 

We  think  his  estate  at  the  death  of  his  wife  was  the  same  that  it 
would  have  been  had  not  the  acts  of  1861  and  1866  been  passed.  And  if 
these  acts  had  not  been  passed,  could  there  be  any  doubt  but  what  the 
estate  and  interest  of  Van  Evra  in  the  property  sold  was  legally  liable 
for  the  pa)rment  of  his  debts?  We  think  upon  this  point  the  case  is 
clearly  at  rest  upon  the  authority  of  the  case  of  Canby's  Lessee  v.  Porter, 
12  O.,  80,  and  Lessee  of  Thompson's  Heirs  v.  Green,  4  O.  S.,  216,  where 
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it  is  settled  that  a  life  estate  is  subject  to  levy  and  sale  to  satisfy  the  debts 
of  the  life  tenant. 

The  motion  to  set  aside  the  sale  is  overruled,  and  the  sale  made  by 
the  sheriff  is  confirmed,  and  deed  ordered  to  the  purchasers. 


MISCONDUCT  OF  JURY.  28 

[Defiance   Common  Picas,  1880] 

BALTIMORE,  PITTSBURGH  ^  CHICAGO  RY.  CO.  v.  EDWIN  PHELPS 

<ft  ai. 

Where  a  juror,  during  the  trial  of  a  case,  without  evil  intention,  asks  of  some  of  the 
officers  of  the  plaindff,  a  railway,  who  were  also  witnesses  for  the  company, 
if  the  railway  would  give  a  church  lot  at  a  certain  station,  and  would  put  up 
an  elevator  there,  and  the  officers,  without  intent  to  influence  him,  reply  so  as 
to  lead  him  to  hope  the  same,  but  nothing  is  said  about  the  case,  but  the  juror 
believes  the  officers  can  speak  for  the  company,  a  verdict  in  its  favor  must  be 
set  aside,  although  the  court  is  not  able  to  find  that  the  juror's  judgment  was 
mfluenced,  and  though  h<e  testifies  that  it  wafs  not  influenced;  and  semble,  that 
he  should  not  be  allowed  to  testify  whether  he  was  or  was  not  influenced. 

Suit  was  brought  on  a  guarantee,  signed  by  nineteen  citizens  of 
Defiance,  to  the  plaintiff  company,  of  the  right  of  way  through  the  village 
of  Defiance,  for  the  plaintiff's  railway  about  to  the  built  at  the  time  the 
guarantee  was  made. 

At  the  May  term,  1879,  a  verdict  was  rendered  in  favor  of  the  plain- 
tiff for  ten  thousand  four  hundred  and  forty-foyr  dollars  and  eighty-eight 
cents  $10,444.88).  Many  exceptions  were  taken  during  the  trial,  and 
immediately  on  rendition  of  the  verdict,  a  motion  for  new  trial  was  filed, 
stating,  together  with  other  reasons,  the  following : 

"First — On  account  of  the  misconduct  of  the  plaintiff  during  trial 

"Second — On  account  of  the  misconduct  of  the  jury  during  the  trial." 

All  other  statutory  reasons  for  a  new  trial. 

On  hearing  of  the  motion  at  the  January  term,  1880,  affidavits  were 
read  on  behalf  of  the  defendants,  and  witnesses  on  both  sides  were  exam- 
ined orally  in  the  court. 

The  juror  referred  to  in  the  opinion  of  the  court  was  asked,  on  be- 
half of  the  plaintiff:  "What  efi^ect  the  consultations  he  had  with  Messrs. 
Keyser,  Frazier  and  Achenheil  had  upon  his  mind  in  rendering  his  ver- 
dict." To  which  question  the  defendants  objected,  but  the  court  over- 
ruled the  objection,  and  the  juror  answered:    "None  whatever." 

The  further  facts  of  the  case  on  the  motion  are  sufficiently  stated  in 
the  opinion  of  the  court: 

OWEN,  J. 

Several  grounds  are  presented  by  the  defendants  for  this  motion. 
Passing  the  first  and  second  grounds  assigned,  I  shall  content  myself  with 
the  statement  now  that  upon  the  best  examination  and  consideration  I 
have  been  able  to  bestow  upon  the  other  questions  presented,  I  am  not 
able  to  conclude  that  there  is  any  error  in  them  which  would  justify  me  in 
setting:  aside  this  verdict  and  granting  a  new  trial. 

The  more  serious  and  difficult  questions  are  presented  by  the  first 
and  second  grounds  of  the  motion,  alleging  misconduct  of  the  plaintiff 
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and  of  the  jury  during  the  trial.  I  find  from  the  affidavits  and  oral  tes- 
timony oflered  upon  the  hearing  of  the  motion,  the  following  facts: 

One  of  the  jurors  who  tried  the  case  and  was  an  extensive  farmer 
and  grain  producer,  resided  at  Delaware  Bend,  a  station  on  the  line  of 
the  plaintiff's  road,  in  this  county.  Before  he  was  drawn  as  a  juror,  and 
before  it  was  known  that  he  would  be  called  to  sit  as  a  juror  in  this  case, 
he  had  expressed  to  Hill,  a  former  attorney  of  the  plaintiff,  and  one 
whose  relaiions  to  the  plaintiff  were  friendly,  a  desire  to  secure  for  a  re- 
ligious society  of  which  he  was  a  leading  member,  a  building  lot  ai 
Delaware  Bend,  and  belonging  to  the  plaintiff.  Hill  assured  him  that 
he  would  take  pleasure  in  introducing  him  to  Keyser,  the  vice-president 
and  managing  director  of  the  plaintiff,  and  expressed  the  opinion  that 
Keyser  would  accede  to  his  desire  and  give  his  church  a  lot  at  Delaware 
Bend  upon  which  to  build  a  church. 

This  juror,  as  well  as  two  other  jurors  in  the  case  who  also  resided 
at  Delaware  Bend,  were  interested  in  and  desirous  of  securing  and  having 
grain  elevators  erected  by  the  plaintiff  at  that  station,  as  a  matter  ot 
common  interest  and  benefit  to  persons  residing  in  that  vicinity. 

During  the  trial  of  this  case,  the  said  Keyser,  the  vice-president  and 
managing  director  of  the  plaintiff,  was  conspicuously  present  as  a  witness 
for,  and  the  representative  of,  the  plaintiff  in  all  matters  requiring  his 
supervision  or  attention  during  the  progress  of  the  trial. 

Frazier,  a  trusted  and  influential  engineer  and  employee  pf  the  plain- 
tiff, and  Ackenheil,  a  former  engineer  and  employee  of  the  plaintiff,  were 
also  present  as  witnesses  in  its  behalf.  While  the  trial  was  progressing 
and  being  energetically  contested,  and  during  a  short  recess  of  the  court, 
the  juror  first  named  reminded  Hill,  who  was  present  as  a  witness  for  the 
plaintiff,  of  his  promise  to  introduce  him  to  Keyser,  and  requested  such 
introduction.  Tliereupon,  Hill,  in  the  court  room,  in  the  presence  of 
other  jurors,  while  the  presiding  judge  was  on  the  bench,  and  several 
other  persons,  including  a  number  of  the  defendants,  were  standing  about 
in  the  court  room,  gave  Keyser  an  introduction  to  said  juror,  who  at 
once  requested  Keyser  to  give  his  church  society  a  lot  at  Delaware  Bend 
to  erect  a  church  building  upon.  Keyser  received  the  proposition  kindly 
and  favorably  and  referred  him  to  Frazier,  the  engineer  before  men- 
tioned, as  one  who  was  better  acquainted  than  himself  with  the  property 
of  the  plaintiff  at  Delaware  Bend,  upon  whose  report  and  recommendaticm 
he,  Keyser,  would  act  in  the  matter.  The  juror  then  sought  and  had 
an  introduction  to  Frazier,  at  the  entrance  of  the  court  room,  and  m'ade 
known  the  desire  of  his  church.  Frazier  told  him  he  thought  Keyser 
would  give  him  a  lot  for  his  church,  and  that  he,  Frazier,  would  recom- 
mend that  he  do  so. 

A  few  minutes  after  this,  the  same  juror,  in  conversation  with  Frazier, 
in  the  presence  of  Ackenheil  and  at  least  one  other  of  the  jurors  trying 
the  case,  a  resident  near  Delaware  Bend,  at  the  entrance  of  the  court 
yard,  stated  to  Frazier  that  the  people  at  Delaware  Bend  were  interested 
in  having  and  would  like  to  have  the  plaintiff  erect  grain  elevators  at 
that  station,  and  asked  if  the  plaintiff  was  not  going  to  build  elevators 
there.  He  was  assured  that  the  plaintiff  would,  if  there  was  "no  prevent- 
ing Providence,"  put  up  elevators  at  that  place  the  next  year.  As  a 
result  of  the  conversations,  this  juror  was  lead  to  hope  for  and  expect  a 
church  lot  from  the  plaintiff  for  his  church  society,  and  also  that  eleva- 
tors would  be  erected  at  his  station.     Not  a  word  passed  in  any  of  these 
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conversations  about  the  case  on  trial;  but  they  attracted  attention  and 
critical  comments,  and  remarks  by  observers,  especially  some  of  the  de- 
fendants. 

This  was  evidently  a  juror  of  influence  among  his  fellows  on  the 
jury.  His  appearance  and  manner  were  decidedly  in  his  favor,  and 
marked  him  as  a  man  of  intelligence  and  integrity.  He  testifies  that  these 
conversations  had  no  influence  upon  his  judgment  in  rendering  his  verdict, 
and  that  he  never  thought  of  his  being  a  juror  at  the  time.  This  portion 
of  his  testimony  was  received  over  the  defendants'  objection,  and  it  is 
earnestly  contended  that  it  ought  not  to  be  considered  by  the  court,  and 
the  decided  weight  of  authority  seems  to  be  against  the  admissibility  of  it. 
If  it  were  a  new  question,  however,  I  should  quite  strongly  incline  to  the 
opinion  that  the  infirmity  of  this  class  of  testimony  was  in  its  weight  rather 
than  its  competency.  It  is  contended  from  these  authorities  that  the 
juror  may  not  know — cannot  know — whether  any  or  what  influence  the 
conversations  or  like  agencies  may  have  produced  upon  his  mind.  He 
would  certainly  be  a  strange  juror  who,  under  such  circumstances,  would 
acknowledge  that  his  judgment  or  verdict  was  influenced  at  all  by  such 
means.  For  the  purpose  of  the  practical  consideration  of  this  motion, 
this  statement  of  the  juror  may  as  well  be  excluded  from  my  consider- 
ation, as  it  probably  should  have  been  at  the  hearing. 

The  counsel  for  defendants  disclaim  all  imputation  of  intention  on 
the  part  of  Hill  or  the  officers  and  agents  of  the  plaintiff  corruptly  to 
influence  the  action  of  the  juror. 

Do  these  facts  constitute  sufficient  ground  for  setting  aside  the  ver- 
dict and  granting  a  new  trial? 

For  the  purposes  of  this  question  we  may  regard  Keyser  and  Fra- 
zier  as  plaintiffs,  and  that  what  they  said  and  did,  the  plaintiff  said  and 
did;  for  this  juror  considered  them  as  speaking  for  the  plaintiff. 

The  verdict  of  a  jury  of  intelligent,  fair-minded  men  (as  this  jury 
certainly  appeared  to  be),  ought  not  to  be  disturbed  upon  slight  grounds. 
That  the  verdict  was  not  justified  by  the  evidence  in  the  case  is  not  seri- 
ously urged.  But  it  does  not  alone  satisfy  the  jealous  demand  of  the  law 
that  the  verdict  be  right  in  itself.  It  should  come  unsoiled  from  the 
hands  of  the  jury.  It  should  come  free  from  every  taint  of  reasonable 
saspicion.  The  fountains  of  justice  should  at  all  times  be  preserved,  not 
only  pure  in  themselves,  but  above  all  reasonable  suspicion  of  corrupting 
or  vicious  influences.  Even  the  appearance  of  evil  or  improper  influ- 
ences should  be  shunned  with  a  doubly-guarded  vigilance.  Not  that  the 
courts  are  to  bow  before  the  idle  mutterings  of  gossip,  or  halt  at  the 
approach  of  every  threatening  scandal:  but  in  all  their  proceedings  jus- 
tice should  be  utterly  untrammelled  and  her  deliberations  unembarrassed 
by  the  suggestions  of  selfish  considerations,  or  the  encroachments  of  in- 
fluences from  without  the  case  itself. 

It  is  urged  that  in  all  these  conversations  by  this  juror,  not  one  word 
was  said  concerning  the  cause  on  trial,  and  that  this  should  be  conclusive 
against  the  suspicion  of  improper  influence.  It  would  seem  that  im- 
proper influence  may  be  brought  to  bear  upon  the  mind  of  a  juror  in 
many  forms  with  no  word  about  the  cause  on  trial  being  spoken.  Let 
us  suppose  that  while  a  juror  is  engaged  in  hearing  a  cause,  some  plaus- 
ible but  officious  meddler  approaches  him  with  insidious  suggestions  that 
the  defendant  is  worthy  and  honest,  but  poor  and  in  distress,  and  so  by 
an  unseen  influence  generates  in  the  mind  of  the  juror  (all  unconsciously 
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to  himself)  a  sentiment  of  sympathy — not  arising  from  the  case  itself. 
Is  the  influence  thus  exerted  any  the  less  dangerous  or  improper  because 
no  word  was  spoken  about  the  case  on  trial? 

Suppose,  again,  that  the  suggestion  is  that  the  plaintiff  in  the  case 
on  trial  is  a  heartless  usurer;  a  wrecker  of  poor  men's  homes;  a  cold- 
blooded speculator  upon  the  ill-fortunes  of  his  distressed  neighbors.  Is 
this  not  as  likely  to  prepossess  the  juror,  in  spite  of  himself,  and  to  stim- 
ulate in  him  a  desire  to  favor  the  defendant,  as  if  the  talk  were  about  the 
case  itself?  It  will  not  dispose  of  the  question  to  say  that  nothing  was 
said  about  the  case  by  this  juror. 

Let  us  again  suppose  that  while  the  jury  was  being  empanelled  for 
the  trial  of  this  cause,  this  juror  had  been  challenged  on  the  ground  of 
suspicion  of  prejudice  or  partiality,  and  upon  inquiry  of  the  juror  the 
same  facts  had  been  made  to  appear  which  have  been  shown  upon  the 
hearing  of  this  motion.  Would  it  not  have  been  a  brave  court  that  would 
have  overruled  the  challenge  and  allow  the  juror  to  sit?  And  why? 
Simply  because  no  mortal  man  can  say  how  far  the  juror  may  be  in- 
fluenced by  what  had  passed  between  himself  and  the  plaintiff.  Of  course, 
a  very  different  rule  obtains  in  the  two  cases  of  a  challenge  to  the  favor 
and  a  motion  to  set  aside  a  verdict.  But  so  far  as  the  probable  influence 
upon  the  mind  of  the  juror  is  concerned,  the  cases  are,  in  a  degree,  anal« 
ogous. 

The  vital  inquiry  which  underlies  this  motion  is:  Was  an  improper 
influence  in  the  consideration  of  the  case  brought  to  bear  upon  the  mind 
of  this  juror  by  what  has  passed  between  himself  and  the  plaintiff?  And 
I  cannot  lose  sight  of  the  fact,  as  I  proceed,  that  this  juror  was  evidently 
one  of  influence  among  his  fellows.  Now,  to  be  frank  about  it,  if  the 
question  were  squarely  put  to  me:  "Do  you  find  as  a  fact  from  the  evi- 
dence offered  upon  the  hearing  of  this  motion,  that  this  juror  was  so  im- 
properly influenced,  or  influenced  at  all,  in  his  judgment  as  expressed  by 
this  verdict,  by  the  conversation  narrated?" 

I  should  feel  constrained  to  answer:  "No,  I  do  not  so  find  as  a  fact. 
It  may  be  urged  that  this  is  all  there  is  of  it;  this  ought  to  be  decisive 
of  the  motion.  Unfortunately,  it  is  not  all  there  is  of  it.  On  the  con- 
trary, it  brings  me  to  the  most  embarrassing  feature  of  the  subject.  To 
be  just  as  frank  as  before,  if  the  inquiry  was  propounded:  "Do  you  find 
as  a  fact  from  the  evidence  that  the  judgment  of  this  juror  was  not  influ- 
enced by  his  interviews  with  the  plaintiff?"  Again,  I  should  be  forced  to 
respond:    "No,  I  do  not  so  find." 

I  do  find  that  what  passed  between  this  juror  and  the  plaintiff  was 
a  thing  in  its  nature  calculated  to  inspire  the  juror  with  the  reasonable 
expectation  of  favors  and  benefits,  slight  as  it  may  be,  from  the  plaintiff; 
with  a  consequent  sense  of  obligation  and  gratitude  of  the  plaintiff;  in- 
fluences as  real,  if  not  as  potent,  as  those  born  of  outside  appeals  to  his 
sympathy  or  his  prejudice;  and  in  the  weakness  of  our  frail  natures,  how 
can  we  find  or  say  that  these  sentiments  were  utterly  neutralized  by  the 
solemn  obligations  of  a  juror  ,and  that  they  were  banished  from  his  mind 
the  moment  he  entered  upon  the  consideration  of  his  verdict? 

The  chief  ground  upon  which  the  great  burden  of  authorities  put 
the  exclusion  of  the  testimony  of  a  juror  as  to  how  far  influence  from 
without  the  case  operated  upon  his  judgfment  as  a  juror  is,  that  he  cannot 
know — ^he  cannot  say  himself — ^how  far  his  judgment  may  have  been 
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warped  by  such  influence.     Well,  if  he  cannot  tell,  who  on  the  earth  can? 
I  am  sure  I  cannot.  • 

What,  then,  should  I  do?  Here  is  a  verdict  which,  we  shall  assume, 
is  abundantly  justified  by  the  evidence.  It  proclaims  upon  its  face  the 
deliberate  concurrence  of  twelve  intelligent  mipds.  It  brings  with  it  the 
grave  sanction  of  twelve  jurors'  oaths. 

It  is  not  a  thing  to  be  sacrificed  or  strangled  by  the  mere  caprice  of  a 
single  judge  who  has  already  declared  that  he  does  not  find  as  a  fact 
that  any  improper  influences  contributed  to  its  formation.  If  it  perish,  it 
must  be  because  one  juror  of  the  twelve  (innocently,  we  will  say,)  asked 
during  the  trial  and  was  given  to  expect  slight  favors,  advantages  and 
benefits  at  the  hands  of  the  plaintiff,  and  the  natural  and  reasonable  con- 
sequence of  this  was  to  affect,  to  the  prejudice  of  the  defendants,  that 
thoroughly  impartial  judgment  which  both  parties  had  a  right  to  ask 
of  each  juror;  and  because  the  court  cannot  say  that  his  judgment  was 
not  so  influenced  to  the  prejudice  of  the  defendants,  would  it  seem  a 
hardship  that  the  deliberate  determination  of  the  eleven  jurors  should  b^ 
sacrificed  to  the  indiscretion  (to  use  no  stronger  term)  of  the  one  juror? 

To  test  this  delicate  question,  let  us  suppose  that  the  court  had  tried 
the  case  and  found  the  facts  in  favor  of  the  plaintiff  and  against  the  de- 
fendants; that  before  judgment,  upon  the  finding,  a  motion  had  been 
interposed  to  set  aside  the  findings,  and  for  new  trial;  upon  the  hearing 
of  which  it  had  been  made  to  appear  that  during  the  trial  of  the  case  the 
presiding  judge  had  been  seen  to  approach  the  chief  officers  and  agents 
of  the  plaintiff  and  request,  through  them,  of  the  plaintiff,  a  building  lot 
for  his  favorite  church,  and  also  the  erection  of  grain  elevators  at  the 
station  of  his  residence,  a  thing  in  which  he  had  selfish  and  pecuniary  in- 
terests in  common  with  his  neighbors  who  were  likely  to  be  benefited  by 
such  improvement,  in  that  it  would  afford  increased  market  facilities  and 
better  prices  for  farm  produce;  and  he  was  given  assurance  by  the 
plaintiff  that  his  requests  should  be  honored.  The  judge  concedes  that 
all  this  is  true,  but  asserts  that  his  judgment  was  not  at  all  influenced  by 
this  harmless  little  stroke  of  diplomacy,  and  thereupon  renders  judgment 
for  the  plaintiff  for  over  $10,000!  Is  it  not  likely — would  he  not  have  a 
right  to  anticipate — that  after  his  departure  from  this  court  he  would 
be  to  each  of  these  nineteen  defendants  "though  lost  to  sight,  to  memory 
dear." 

What  judge  with  any  sense  of  delicacy,  or  judicial  delicacy,  would 
hesitate  (though  none  more  innocent)  upon  such  disclosure,  to  set  aside 
his  finding  of  fact,  and  let  another  judge  try  the  case  over  again? 

It  may  be  said  the  cases  are  not  parallel;  that  in  the  one  case  the 
entire  tribunal  is  involved  in  suspicion,  while  in  the  other  but  one  of  the 
twelve  is  affected.  It  should  be  remembered  that  the  jury  is  a  whole. 
When  one  juror  is  disqualified  or  falls  by  the  wayside,  from  that  moment 
there  is  no  jury.  If  the  whole  panel  of  twelve  were  involved  in  the  same 
circumstances  as  this  one  juror,  the  case  would  not  be,  upon  principle  oi 
in  law,  one  whit  stronger  than  it  is.  We  may  suppose,  as  a  fair  legal 
test,  that  the  whole  twelve  were  subjected  to  the  same  influences  as  the 
one.  Would  the  application  to  set  aside  the  verdict  be  seriously  resisted? 
I  think  not. 

Yet  the  moment  the  juror  is  shown  to  have  been  improperly  influ- 
enced, that  moment  the  jury  as  a  whole,  passes  under  a  cloud  of  judicial 
suspicion  and  distrust.       From  that  moment  the  jury,  as  a  tribunal,  is 
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powerless  to  return  a  lawful  verdict  The  enemies  of  the  jury  system  arc 
on  the  alert.  No  opportunity  is  neglected  to  ,give  it  a  stab.  Its  friends 
(and  I  am  one  of  them)  should  avoid,  if  possible,  placing  in  the  hands  of 
its  enemies  any  new  weapons  of  attack. 

It  is  because  this  juror  was  exposed,  innocently  it  may  be  and  in 
spite  of  himself,  to  a  temptation  to  bias  and  favor,  and  I  cannot  say  the 
temptation  was  resisted;  because  the  verdict  is  tainted  with  a  just  suspi- 
cion; because  it  is  designed  to  prove  the  fruitful  source  of  judicial  scandal; 
because  a  judgment  upon  it  would  be  one  borne  of  a  strongly  suspected 
proceeding;  because  an  execution  to  be  issued  upon  it  would  go  soiled 
and  distrusted  in  the  hands  of  the  ofHcer;  because  it  is  as  important  that 
the  final  process  of  this  court  should  be  clean,  innocent  of  every  appear- 
ance of  vicious  or  suspected  agencies,  as  that  it  should  be  just  in  itself^ 
that  I  bow  not  only  to  what,  by  the  superior  weight  of  authority,  I  con- 
ceive to  be  the  spirit  of  our  law,  but  to  the  equally  strong  demands  of 
judicial  propriety,  and  allow  the  motion,  set  aside  this  verdict,  and  grant 
a  new  trial  of  the  case. 

Messrs.  Scribner,  of  Toledo;  Train,  of  Zanesville,  for  Co. 

Messrs.  Latty  &  Peaslee,  of  Defiance,  and  Messrs.  Pratt  &  Bentley, 
of  Bryan,  for  defendants. 


51  TALESMEN  JURORS. 

[Columbiana   Common  Pleas,  February,  1880] 

DANIEL  ROGAM  v.  I.  P.  MALEY. 

The  code  provision,  Rev.  Sta/t.,  section  5173,  that  a  special  venire  must  be  issued  by 
the  court  for  talesmen  jurors  on  demand  of  a  party,  is  one  of  the  provision? 
applicable  to  a  justice's  court  by  section  6705,  Kev.  Stat.,  and  the  provision  oi 
the  justice's  code,  that  where  from  challenge  or  other  cause,  the  panel  is  not 
full,  the  constable  may  fill  it  in  the  same  manner  as  the  sheriff,  by  calling 
talesmen  from  the  bystanders,  is  subordinate  to  the  right  to  demand  a  special 
venire. 

This  was  a  proceeding  in  error  to  reverse  the  judgment  of  a  justice 
of  the  peace.  The  original  action  was  replevin,  prosecuted  by  Maley 
against  Rogam.  A  jury  had  been  demanded  and  selected  and  summoned. 
On  the  day  of  trial  there  were  but  two  of  the  six  selected  jurors  present, 
and  a  full  panel  was  demanded  by  both  parties.  Maley  asked  that  the 
constable  fill  the  panel  from  the  bystanders.  Revised  Statutes  of  Ohio, 
section  6553.  Rogam  requested  the  justice  to  issue  a  special  venire  for 
four  jurors  to  fill  the  panel.  Revised  Statutes,  section  5173.  By  order 
of  the  justice  the  panel  was  filled  by  the  constable  from  the  bystanders, 
to  which  Rogam  objected  and  took  a  bill  of  exceptions. 

LAUBIE,  J. 

Section  6705  of  the  Revised  Statutes  provides  that  the  provisions  of 
the  code  of  civil  procedure  in  the  courts  of  common  pleas,  "which  are 
in  their  nature  applicable  to  the  proceedings  before  justices,  and  in  re- 
spect of  which  no  special  provision  is  made  in  the  justice's  code,  are  ap- 
plicable to  the  proceedings  before  justices  of  the  peace;"  and  the  question 
is  whether  the  provision  of  section  5173,  of  the  Revised  Statutes,  in  regard 
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to  the  issuing  of  special  venires  for  talesmen  jurors  governs  in  such 
cases  in  trials  before  justices  of  the  peace.  Section  5173  referred  to  con- 
fers upon  parties  to  suits  in  the  court  of  common  pleas  the  right  to  have 
the  court  select  the  talesmen,  and  to  issue  a  special  venire  for  them,  and 
no  similar  or  other  provision  as  to  a  party's  right  to  make  such  demand 
is  found  in  the  justice's  code. 

The  provisions  of  this  section  are  undoubtedly  just  as  applicable, 
in  their  nature,  to  proceedings  before  justices,  as  to  proceedings  in  the 
courts  of  common  pleas,  and,  therefore,  when  a  party,  as  in  the  present 
case,  demands  of  the  justice  that  he  shall  select  the  talesmen  and  issue  a 
special  venire  for  them,  the  justice  should  do  so,  and  if  he  refuses  and 
directs  the  constable  to  fill  the  panel  from  the  bystanders,  it  is  error. 
This  right  thus  given  to  parties  to  suits  is  a  substantial  one,  and  its  ap- 
plicability to  proceedings  before  justices  of  the  peace  is  in  no  manner 
affected  by  the  provisions  of  the  justice's  code,  that  where  from  challenge 
or  other  cause,  the  panel  shall  not  be  full,  the  constable  may  fill  the  same 
in  the  same  manner  as  is  done  by  the  sheriff  in  the  court  of  common  pleas, 
that  is,  by  calling  talesmen  from  the  bystanders.  This  is  to  be  done  by 
the  constable  only  upon  the  order  of  the  justice,  and  the  right  to  so  direct 
the  constable  to  fill  the  panel  from  the  bystanders  is  subordinate  to  the 
right  of  either  party  to  have  a  special  venire  issued,  if  demanded  in  proper 
time.  This  was  done  in  this  case,  and  the  proper  exceptions  taken  to 
the  refusal  of  the  justice  to  issue  the  venire;  and  the  judgment  of  the 
justice  must  be  reversed,  at  the  cost  of  defendant  in  error,  and  the  cause 
set  down  in  this  court  for  trial.  I  do  not  consider  the  point  of  error  pre- 
sented, that  the  justice  entered  judgment  for  costs  of  both  parties  against 
defendant  below,  as  the  defendant  here  proposes  to  permit  judgment  for 
all  costs  improperly  included  in  such  judgment. 

J.  W.  &  H.  Morrison,  for  Rogan. 

J.  G.  Moore  and  J.  H.  Wallace,  for  Maley. 


BUILDING  ASSOCIATIONS.  52 

[Superior  Court  of  Cindnnati,  O.,  January  T-erm,  1880]. 
PATRICK  McKEOWN  v.  IRISH  BUILDING  ASSOCIATION  NO.  2. 

1.  Where  settlements  with  and  release  of  members  of  a  building  association  by  al- 

lowing payments  in  advance,  or  otherwise,  is  contrary  to  the  constitution, 
such  payments  and  release,  though  made  in  good  faith,  will  not  release  mem- 
bers where  it  turns  out  that  th«re  will  be  a  deficiency  as  to  n-on-retiring  mem- 
bers. 

2.  Where  the  constituttion  of  a  corporation  provides  that  a  certain  article  should  in 

now'ise  be  changed  or  amended,  any  amendment  of  it  not  unanimously  adopted 
is  vokL 

FORAKER,  J. 

This  case  was  reserved  upon  the  evidence.  It  is  an  action  for  the 
appointment  of  a  receiver  to  take  chargfe  of  the  assets,  and  for  an  adjust- 
ment of  the  affairs  of  the  defendant.  The  admitted  and  proven  facts  show 
that  the  defendant  was  incorporated  June  12,  1871,  under  the  building 
association  laws  of  Ohio  for  the  general  purposes  of  a  building  associa- 
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tioii ;  that  its  capital  stock  was  divided  into  shares  of  $300  each,  to  be  paid 
in  weekly  installments  of  fifty  cents  each,  such  payments  to  continue 
until  they,  together  with  the  fines,  premiums,  earnings,  and  profits  of 
the  association  should  be  sufficient  to  pay  each  shareholder  the  sum  of 
$300  for  each  share  of  the  stock  of  the  association  held  by  him. 

Article  11  of  the  constitution  of  the  association  provided  that  the 
members  of  the  association  might  borrow  therefrom  the  estimated  value 
of  the  shares  held  by  them  (paying  for  preference  such  premium  as  the 
money  might  command)  upon  satisfactory  real  estate  mortgage  security 
for  the  repayment  of  the  same,  which  mortgage  was  "to  be  in  force  until 
every  member  shall  have  received  satisfaction  of  his  claims  for  all  money 
which  he  might  be  entitled  to  receive  from  the  association." 

Article  14  of  the  constitution  provided  that  "no  member  shall  have 
the  privilege  to  give  up  his  membership  before  the  expiration  of  one  year. 
A  member  who  wishes  to  withdraw  after  this  time  shall  notify  the  Board 
of  Directors,  who  shall  give  him  a  certificate  that  the  association  has  a 
certain  sum  of  money  from  him  in  possession.  This  money  will  be  paid 
him  as  soon  as  the  member  whose  turn  it  is  to  receive  his  proportion  is 
satisfied.  If  a  member  who  has  drawn  money  wishes  to  sell  his  mort- 
gaged property,  but  the  purchaser  refuses  to  become  a  member  of  the  as- 
sociation, such  member  may  pay  back  the  money  drawn,  $300  per  share, 
to  the  association,  and  his  mortgage  shall  be  cancelled." 

By  article  19  of  the  constitution  it  is  provided  that  "article  11  shall 
in  no  wise  be  changed  or  amended."  There  were  no  other  provisions  in 
the  constitution  than  the  foregoing  for  the  withdrawal  of  members  from 
the  association. 

Non-borrowing  members  had  therefore  but  one  way  provided  by 
the  constitution  whereby  they  could  withdraw  from  the  society,  and  that 
was  by  giving  notice,  after  the  expiration  of  one  year,  of  a  desire  to  with- 
draw, and,  in  their  proper  turn  thereafter  receiving  back  from  the  asso- 
ciation the  money  they  had  paid  in. 

The  borrowing  members  had  no  way  of  withdrawing  before  the  ex- 
piration of  the  association  except  in  the  event  of  a  sale  of  their  mort- 
gaged property  to  a  purchaser  who  refused  to  become  a  member,  and 
then  they  could  withdraw  only  by  paying  back  to  the  association  the 
money  that  had  been  advanced,  "$300  per  share."  In  neither  case  did 
the  retiring  members  receive  any  profits  whatever. 

In  accordance  with  the  provisions  of  article  11,  the  form  of  mort- 
gage adopted  and  used  by  the  association  contained  among  its  conditions 
of  defeasance  a  requirement  that  the  mortgagor  should  pay  to  the  asso- 
ciation the  weekly  dues  upon  each  share  advanced  to  him,  together  with 
the  interest  upon  the  same  as  it  accrued,  "until  said  share  shall  have  been 
paid  in  full,  *  *  *  and  the  said  association  have  been  dissolved,  and  until 
every  member  of  the  said  association  shall  have  received  payment  in  full 
for  his  or  her  share  or  shares  according  to  the  constitution  and  by-laws 
of  said  association." 

The  plaintiff  in  August,  1871,  borrowed  from  the  association  $2,100 
upon  seven  shares  of  its  stock  held  bv  him,  and  afterward,  in  June,  1872, 
borrowed  the  further  sum  of  $900  therefrom  upon  three  other  shares 
held  by  him,  and  gave  to  the  association  mortgage  security  therefor  of 
the  form,  and  conditioned  as  aforesaid. 

During  the  first  years  of  the  association  quite  a  number  of  members, 
both  borrowers  and  non-borrow^ers,  withdrew  therefrom,  under  and  ac- 
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cording  tb  the  provisions  of  the  constitution  above  quoted.  But  in  1876 
(the  exact  date  not  shown  by  the  evidence)  the  board  of  directors  came 
to  the  conclusion  that  it  would  facilitate  the  winding  up  of  the  affairs  of 
the  association  if  they  could  then  commence  to  redeem  its  shares. 

They  accordingly  sought  to  do  this  by  offering  to  pay  to  non-bor- 
rowing members  a  premium  to  induce  them  to  draw  out  from  the  asso- 
ciation the  money  they  had  paid  in,  and  surrender  their  shares  for  can- 
cellation. 

This  offer  was  made  by  a  simple  resolution  adopted  by  the  board 
of  directors.  The  amount  of  premium  offered  was  regulated  by  what 
was  claimed  to  be  a  fair  estimate  of  the  profit  each  share  was  entitled  to, 
and  the  payment  of  the  premium  was  in  the  nature  of  a  distribution  of 
the  profits.  The  premium  first  so  offered  was  $10  upon  each  share,  and 
this  amount  was  shortly  thereafter,  by  another  similar  resolution,  in- 
creased to  $20  per  share;  and  in  like  manner  the  amount  was  again  in- 
creased on  the  18th  of  June,  1877,  to  $35  per  share;  and  again  on  the 
7th  day  of  January,  1878,  it  was  in  the  same  way  increased  to  $B0  per 
share. 

All  these  resolutions  related  only  to  non-borrowing  members,  but 
in  the  meanwhile,  on  the  4tb  day  of  December,  1876,  the  board  of  directors 
adopted  a  resolution  providing: 

"That  any  purchaser  of  shares  might  have  the  privilege  of  paying 
dues  and  interest  on  same  for  two  years  and  six  months  from  that  date, 
and  having  their  mortgage  canceled;  the  purchaser  in  such  case  forfeiting 
all  right  to  the  premiums  on  said  shares,  and  to  withdraw  from  mem- 
bership in  the  association." 

This  resolution  was  adopted  by  the  board  of  directors  on  the  faith 
of  a  calculation  made  by  them,  showing  that  the  association  would  expire 
in  about  seven  years  and  six  months  from  the  time  it  commenced  to  do 
business,  and  that,  consequently,  it  would  end  several  months  before  June 
1,  1879,  which  was  the  date  fixed  by  the  resolution  (two  and  one-half 
years  from  December  4, 1876),  to  which  all  withdrawing  under  the  reso- 
lution were  to  pay. 

The  provisions  of  this  resolution  were,  by  another  resolution  adopted 
by  the  board  of  directors  on  the  11th  day  of  March,  1878,  extended  to 
the  non-borrowing,  or  book  account,  members. 

Under  these  various  resolutions  a  great  number  of  the  members  of 
the  association,  both  borrowers  and  non-borrowers,  withdrew  therefrom 
prior  to  May  6, 1878,  at  which  date  there  was  a  proposed  amendment  to 
article  11  of  the  constitution  voted  upon  at  a  regular  meeting  of  the 
shareholders,  and  by  only  a  majority  vote  adopted,  whereby  it  was  pro- 
vided that  any  member  who  had  not  drawn  his  money  should,  on  appli- 
cation therefor,  be  paid  by  the  association  the  sum  of  $300  upon  each 
share  held  by  him,  less  the  amount  of  dues  that  he  would  have  been  re- 
quired to  pay  had  he  remained  in  the  association,  between  the  date  of 
his  said  application  and  the  1st  day  of  June,  1879,  and  such  amount  of 
interest  as  the  association  would  be  entitled  to  for  the  advancement  of 
the  money;  and  all  members  of  the  association  who  had  drawn  their 
money  should,  on  application  therefor,  be  allowed  to  pay  to  the  association 
the  whole  amount  of  dues  and  interest,  less  a  rebate  on  account  of  interest 
to  them  for  such  advance  payment,  that  would  become  due  and  payable 
from  them  to  the  association,  should  they  continue  members  of  it  from 
the  date  of  such  application  until  the  1st  day  of  June,  1879,  and  thereupon 
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have  their  mortgages  cancelled,  and  that  after  all  who  thus  mikde  such 
voluntary  application  had  been  satisfied,  the  name  of  such  as  still  remained 
in  the  association  should  be  put  in  a  wheel  and  drawn  therefrom  "one 
at  a  time,"  and  that  in  the  order  in  which  their  names  were  so  drawn  the 
remaining  members  should  be  compelled  to  comply  with  the  terms  of  said 
amendment. 

In  accordance  with  the  provisions  of  this  amendment  to  the  consti- 
tution, all  the  members  of  the  association  at  the  time  of  its  adoption  with- 
drew therefrom  prior  to  June  1,  1879,  except  eleven  members,  holding 
seventy-three  shares,  who  had  drawn  their  money  and  given  their  mort- 
gages therefor — and  eleven  members,  holding  thirty-one  shares,  who  had 
not  drawn  their  money. 

Foreseeing  there  would  be  a  deficiency,  some  of  the  members  stopped 
paying  before  June  1, 1879 — others  continued  to  pay  until  then ;  all  quit 
at  that  time.  On  account  of  some  stopping  payment  before  Juae  1, 1879, 
there  was  a  deficiency  at  that  date,  which  still  remains,  of  about  $2,900. 
Had  all  paid  until  then  there  would  have  been  a  deficiency  of  about  $1,200. 

The  plaintiff  in  this  case  was  one  of  the  mortgagor  members  whose 
mortgage  has  not  been  cancelled.  Some  time  belore  June  1,  1879,  he 
applied  to  the  association  for  permission  to  pay  until  that  date  and  be 
released,  as  provided  by  the  said  amendment  of  article  11  of  the  constitu- 
tion; but  it  being  then  apparent  to  the  officers  of  the  association  that 
there  would  be  a  deficiency,  they  refused  to  allow  him  to  so  pay  and  be 
released.  While  it  does  not  appear  that  anyone  was  allowed  to  so  with- 
draw after  permission  to  do  so  was  refused  the  plaintiff,  yet  it  does  ap- 
pear that  a  large  number  were  permitted  to  withdraw  prior  thereto,  but 
after  it  had  become  known  to  the  board  of  directors  that  there  would  be  a 
deficiency.  The  deficiency  was  occasioned  by  a  shrinkage  on  real  estate 
belonging  to  the  association;  and  which,  in  good  faith,  had  been  over- 
estimated in  the  calculation  made  to  determine  when  the  association  would 
expire,  and  the  only  reason  given  for  not  ceasing  to  permit  members  to 
retire  from  the  association,  on  the  terms  of  the  amendment,  as  soon  as 
the  deficiency  became  known,  was  that,  some  having  gone  out  on  that 
basis,  others  claimed  the  same  right,  and  the  directors  "did  not  know 
how  they  could  deny  it  to  them." 

The  constitution  provides  for  an  annual  election  by  the  stockholders 
of  the  officers  of  the  association,  but  that  the  "board  of  directors  may 
fill  all  vacancies  in  the  board  or  among  the  officers  except  in  case  the 
vacancies  constitute  a  majority  of  the  board,  when  they  must  be  filled  by 
a  special  election." 

The  last  regular  election  of  officers  was  in  June,  1878.  The  official 
terms  of  the  officers  then  elected  expired  June,  1879.  Since  June, 
1879,  the  affairs  of  the  association  have  been  managed  by  some  of  the 
officers  whose  terms  then  expired,  continuing  on  their  own  motion  to 
hold  over,  aided  by  other  persons  selected  as  officers  by  some  of  the  old 
board  of  directors,  who  continued  to  thus  hold  over  and  to  act  as  a  board 
of  directors,  to  fill  the  vacancies  occasioned  by  the  neglect  or  refusal  to  act 
of  some  of  the  old  officers. 

There  are  no  assets  of  the  corporation  except  such  claims  as  may 
exist  in  favor  of  the  corporation  against  the  shareholders. 

By  direction  of  those  assuming,  in  the  manner  stated,  to  act  as  the 
officers  of  the  association,  suits  have  been  brought  in  the  corporate  name 
of  the  association  to  foreclose  the  uncancelled  mortgages,  and  it  is  claimed, 
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on  behalf  of  the  association,  that  inasmuch  as  by  the  terms  of  these  mort- 
gages it  is  provided,  as  we  have  seen,  that  the  mortgagors  are  to  continue 
to  pay  their  weekly  dues  and  interest  "until  the  association  shall  have 
been  dissolved,  and  until  every  member  of  the  association  shall  have  been 
paid  in  full,"  they  should  be  required  to  pay,  not  only  till  June  1, 1879,  the 
date  when  all  the  others  stopped  paying,  but  as  much  longer  as  may  be 
necessary  to  make  up  the  deficiency  and  to  pay  off  all  the  unpaid  non- 
borrowing  members. 

If  this  claim  be  maintainable,  then  the  petition  of  the  plaintiff  should 
be  dismissed,  and  the  association  should  be  allowed  to  proceed  in  the 
foreclosure  suits  that  have  been  commenced  to  collect  from  each 
mortgagor  such  sum  as  would  be  his  proper  proportion  of  the 
amount  necessary  to  make  up  the  deficiency  stated,  and  enable 
the  association  to  pay  off  the  non-borrowing  members  who  are 
still  unpaid.  But  is  it  maintainable?  It  is  true  that  each  one 
of  these  mortgagors  whose  mortgage  is  uncancelled,  has,  by  its  terms, 
as  above  set  forth,  expressly  bound  himself  to  continue  to  pay  his  dues 
and  interest  until  every  member  of  the  association  has  received  his  full 
share  of  $300.  And  that  according  to  the  strict  letter  of  the  contract  as 
it  is  set  forth  in  the  mortgage — looking  no  further  than  the  mortgage — 
he  has  not  yet  complied  with  his  tmdertaking.  And  it  is  also  true  that  if 
each  mortgagor  whose  mortgage  is  uncancelled  should  be  required  to 
continue  to  pay  until  the  deficiency  would  be  made  up  and  all  non-bor- 
rowers paid  off,  he  would  not,  even  then,  have  been  required  to  pay 
back  the  full  amount  of  money  advanced  to  him  by  the  association.  He 
would  still  have  some  profit  left  on  each  share  of  his  stock,  but  not  so 
much  as  those  who  were  fortunate  enough  to  have  withdrawn  upon  the 
basis  of  the  association  expiring  January  1,  1879.  But  while  all  this  is 
true,  yet  it  seems  to  us  too  plain  to  admit  of  question  that  the  contract 
of  the  mortgagor  must  be  construed  in  connection  with  the  constitution 
of  the  association  to  which  it  refers.  In  fact,  that  is  made  expressly  a 
part  of  the  mortgage.  By  article  11,  as  we  have  seen  all  mortgagor 
members,  except  such  as  sell  their  mortgaged  property  to  persons  who 
will  not  become  members  of  the  association,  and  on  that  account  are  al- 
lowed to  pay  back  in  full  all  they  have  drawn  out  and  retire,  are  required 
to  pay  until  every  non-borrowing  member  has  been  fully  paid.  Then,  and 
not  until  then,  all  are  to  have  their  mortgages  cancelled  at  the  same  time, 
It  would  seem  that  this  provision  was  expressly  intended  to  prevent 
exactly  what  has  here  occurred;  and  it  would  also  seem  that  those  who 
framed  this  provision  held  it  in  just  appreciation  from  the  fact  that  they 
further  provided,  that  it  should  not  be,  at  any  time,  in  any  manner  altered 
or  amended. 

It  was  a  part,  therefore,  of  the  contract  between  the  association  and 
each  mortgagor,  not  only  that  he  would  continue  the  stipulated  pay- 
ments until  every  non-borrower  was  paid,  but  that  every  other  member 
of  the  association  who  drew  out  money  and  gave  his  mortgage  therefor 
should  also,  in  like  manner,  make  such  payments.  In  other  words,  all 
were  to  stand  upon  the  same  terms;  all  were  to  pay  alike,  and  for  the 
same  length  of  time.  No  one  was  to  have  the  privilege  of  getting  out 
until  all  got  out.  And  not  only  was  it  thus  agreed  that  all  should  go 
out  together,  but  it  was  further  stipulated  that  this  agreement  should  not 
be  changed. 

This  provision  of  article  19  of  the  constitution,  prohibiting  any 
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amendment  of  article  11,  was  never  altered  or  changed.  It  was  still 
in  full  force  and  effect  when  the  association  undertook  to  amend  article 
11.  The  result  is  that  that  amendment,  not  having  been  unanimously 
adopted,  was  itself  unconstitutional  and  void.  And  if  it  was  not  com- 
petent to  thus  amend  article  11  of  the  constitution,  much  less  could  it 
be  competent  to  set  aside  and  nullify  its  provisions  by  the  mere  adoption 
of  a  simple  resolution  by  the.  board  of  directors,  but  such  was  the  reso- 
lution of  December  4,  1876,  providing  for  the  withdrawal  of  mortgagor 
members  and  the  cancellation  of  their  mortgages  on  what  was  called 
"the  eight  years  basis."  It  was  equally  as  invalid  as  the  attempt  to 
amend  the  constitution.  But  this  resolution  and  the  so-called  amendment 
to  the  constitution  are  all  the  authority  there  was  outside  the  constitution 
for  the  withdrawal  of  any  mortgagor  member  before  the  time  fixed  by 
the  constitution,  viz. :  when  all  had  been  fully  paid.  These  being  invalid, 
it  would  follow  that  the  association  had  no  authority  to  release  any 
mortgagor  member  (except  in  the  one  case  noticed),  until  it  expired  by 
reason  of  every  member  getting  his  full  share,  and,  consequently,  that 
all  such  withdrawals  and  releases  are  invalid  and  of  no  effect,  and  all 
such  mortgagor  members  are  yet,  notwithstanding  their  pretended  re- 
leases and  withdrawals,  members  of  the  association,  and  liable,  equally 
with  those  who  did  not  obtain  such  releases,  for  their  equitable  propor- 
tion of  the  sum  necessary  to  pay  off  the  liabilities  of  the  association. 

And  what  is  true  in  this  regard  of  the  borrowing  members  is  equally 
true  of  the  non-borrowing  members.  For  while  there  was  nothing  in 
the  constitution  that  prohibited  an  amendment  of  its  provisions  as  to  the 
withdrawal  of  non-borrowers,  as  there  was  in  the  case  of  borrowing,  or 
mortgagor  members,  yet  the  amendment  as  to  non-borrowers  was  coupled 
with  the  amendment  as  to  borrowers,  and  the  whole  was  proposed  and 
voted  upon  as  an  amendment  to  article  11,  and  for  that  reason  failed  to 
have  any  legal  effect.  The  resolutions  that  were  from  time  to  time  adopt- 
ed by  the  board  of  directors,  providing  for  the  withdrawal  of  non-bor- 
rowers, and  offering  them  premiums  to  withdraw,  were  also  invalid,  be- 
cause not  only  unauthorized  by  the  constitution  but  in  conflict  with  it; 
and  hence  it  is,  as  already  said,  that  in  the  case  of  non-borrowers,  all 
the  withdrawals  and  releases  under  the  so-called  constitutional  amend- 
ment and  the  various  resolutions  mentioned,  were  illegal  and  void,  and 
such  members  are  still  legally  members  of  the  association,  and  bound 
equally  with  the  others  for  their  equitable  proportions  of  the  liabilities. 
And  this  we  hold  without  regard  to  whether  or  not  these  settlements  be- 
tween the  association  and  its  retiring  members  were  made  in  good  faith, 
although  it  is  clear  that  all  made  after  the  deficiency  became  known  were 
not  in  good  faith.  Since,  although  the  supreme  court  has  decided  in  the 
case  of  Ohio  ex.  rel  Colburn  v.  Oberlin  Building  and  Loan  Association, 
35  O.  S.,  258,  that  such  settlements  are  not  prohibited  by  the  statute, 
and  may  be  upheld  when  made  in  good  faith,  yet  manifestly  that  is  true 
only  where  such  settlements  are  authorized,  or  are,  at  least,  not  in  con- 
flict with  the  constitution  of  the  association,  as  we  have  found  them  to  be 
in  this  case.  And  this  suggests  the  remark  that  the  question  before  us 
in  this  case,  unlike  those  presented  in  the  Colburn  case,  is  not  as  to  the 
authority  of  the  corporation  under  the  statute,  but  as  to  the  contractual 
obligations  of  the  parties  and  their  rights  thereunder. 

What  each  shareholder's  equitable  proportion  may  be  of  the  liabili- 
ties of  the  association  can  be  determined  only  by  taking  an  account. 
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This  arises  from  the  fact  that  all  who  were  improperly  released  were  not 
so  released  upon  the  same  terms. 

All  who  went  out  on  what  was  termed  the  "eight  years  basis"  re- 
ceived a  profit  of  $92  per  share,  while  a  number  of  non-borrowers,  who 
went  out  under  the  first  resolution,  got  a  profit  of  only  $10  per  share; 
others  got  $20,  while  some  got  $35,  and  still  others  $50  per  share. 

It  is  manifest  that  all  who  were  allowed  $92  per  share  received  an 
excess  of  profits  from  the  association,  and,  having  received  it  illegally, 
they  should  be  required  to  refund  such  excess  for  the  benefit  of  those 
who  have  been  improperly  deprived  of  it.  Whether  or  not  any  others, 
and,  if  so,  what  others,  have  received  an  excess,  and  should  also  be  re- 
quired to  refund,  and  also  to  what  extent  there  may  be  an  additional 
liability  cast  upon  all  who  are  solvent  by  reason  of  the  possible  insolvency 
of  some  who  may  be  liable,  only  an  account  can  determine.  But  we 
say  this  more  to  show  the  necessity  for  an  account  than  the  nature  and 
the  basis  of  it,  since,  as  the  action  now  stands,  only  the  corporation  being 
a  party,  an  account  cannot  be  ordered. 

^  We  are  clearly  of  the  opinion,  however,  that  this  state  of  facts,  to- 
gether with  the  fact  that  the  organization  of  the  association  has  practi- 
cally fallen  to  pieces,  makes  out  a  case  where  the  appointment  of  a  re- 
ceiver is  not  only  proper,  but  necessary.  A  receiver,  being  appointed, 
can  proceed  to  bring  all  proper  parties  before  the  court,  have  an  ac- 
count taken,  the  liability  of  each  shareholder  fixed,  and  do  all  other  things 
necessary  to  fully  work  out  the  rights  involved  in  this  controversy. 

Force  and  Harmon,  JJ.,  concurred. 

John  J.  Desmond,  for  the  plaintiff. 

Mannix  &  Cosgrove,  for  defendant. 
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[Hamilton   District  Court,  February,  1880] 

STATE  OF  OHIO  ex  rel.  SNELBAKER  v.  C.  JACOB,  Jr.,  Mayor. 

The  power  of  licensing  theaters,  shows,  etc.,  being  vested  in  the  council  of  a  city 
(Rev.  Stat.,  section  2669),  that  body,  being  a  legislative  body,  cannot  delegate 
riie  function  to  the  mayor,  so  as  to  be  a  discretionary  and  not  ministerial  duty 
by  him. 

AVERY,  J. 

The  relator  is  proprietor  of  the  Vine  Street  Opera  House  in  this  city. 
His  petition,  in  substance,  is  that  it  is  not  an  indecent,  lewd,  lascivious 
or  otherwise  improper  place  of  entertainment,  and  that  he  has  made 
application  to  the  mayor  for  a  license  in  conformity  to  the  ordinance, 
but  that  the  mayor  has  refused.  Mandamus  is  prayed  against  the  mayor 
to  compel  the  issue. 

The  ordinance  in  question  was  passed  December  26,  1879.  It  is 
entitled  "An  ordinance  to  amend  and  reduce  into  one  the  ordinances  in 
relation  to  theaters,  shows,  etc.,  and  to  repeal  the  ordinances  and  parts 
of  ordinances  therein  named."  Before  its  passage  the  provisions  on 
the  subject  were  contained  in  two  ordinances,  one  passed  November  16, 
1849,  prescribing  the  form  of  licenses  and  penalties  for  exhibiting  without 
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license,  and  declaring  that  it  should  be  the  duty  of  the  mayor  to  issue  a 
license  on  the  order  or  resolution  of  council,  but  that  a  license  should 
only  be  granted  upon  written  application,  accompanied  by  recommenda- 
tion of  twelve  respectable  householders.  Merrill  Ordinances,  520.  The 
other  passed  July  9, 1856,  defining  the  power  and  duties  of  the  mayor  of 
Cincinnati,  and  among  other  things  providing  that  he  might  in  his  dis- 
cretion grant  licenses  at  a  rate  from  $100  to  $500  a  year  for  theaters,  but 
that  he  should  make  a  monthly  return  of  the  same  to  council,  and  if  ap- 
proved by  council,  the  license  so  issued  should  be  of  full  force  and  effect, 
and  if  not  approved,  the  amount  paid  should  be  refunded  and  the  license 
annulled.     Merrill  Ordinances,  268. 

As  indicated  by  its  title,  the  present  ordinance  was  designed  to 
amend  and  reduce  the  provisions  of  these  two  ordinances  into  one.  The 
provision  that  it  should  be  the  duty  of  the  mayor  to  issue  a  license  o& 
the  order  or  resolution  of  council  was  omitted,  and  only  the  provision 
that  he  might  grant  licenses  in  his  discretion  was  left  remaining,  and  this 
was  made  to  read,  "grant  and  issue"  and  the  requirement  that  they  should 
be  returned  to  council  and  if  approved  by  council  should  be  of  full  force 
and  effect,  but  otherwise  should  be  annulled,  was  dropped. 

Thus,  as  it  formerly  stood,  the  power  of  the  mayor  was  merely  to 
issue,  for  while  the  words  were  "may  grant,"  the  ordinance  went  on  to 
say  the  license  "so  issued,"  and  further  made  provision  that  only  upon 
approval  by  council  should  the  license  be  of  force  and  effect  as  a  grant. 
But  as  it  stands  now,  the  provision  is:  The  mayor  may  in  his  discretion 
"grant  and  issue,"  and  to  leave  no  doubt  of  what  is  meant,  the  require- 
ment that  council  shall  take  action  upon  the  license  has  been  dropped, 
and  the  exercise  of  the  power  by  the  mayor  made  final. 

The  power  to  license  belongs  to  that  branch  of  the  sovereignty  of 
the  state  termed  the  police  power.  The  exercise  of  the  power  within  the 
limits  of  Cincinnati  is  confided  by  the  legislature  to  the  common  council. 
"The  council  of  any  city  or  village  may  license  all  exhibitors  of  shows 
and  performances  of  every  kind  not  prohibited  by  law,  and  in  granting 
such  license  may  exact  and  receive  such  sum  of  money  as  it  may  think 
expedient."  Rev.  Stat.,  section  2669.  From  the  first  charter  of  the  city 
under  the  state  government  this  has  been  confided  to  council.  It  is  a 
function  involving  judgment  and  discretion,  and  devolves  upon  council 
legislative  power. 

The  rule  is  that  legislative  bodies  are  not  competent  to  delegate  their 
functions.  The  delegation  by  the  state  legislature  to  municipalities  is  not 
an  exception,  since  the  power  is  retained  to  legislate  for  the  state  at  large. 
In  respect  to  municipalities  themselves,  they  are  subject  to  an  additional 
restriction  growing  out  of  their  subordinate  character,  and  the  authority 
conferred  on  them  must  be  strictly  construed  and  closely  followed. 

The  principle  is  a  plain  one,  that  public  powers  devolved  by  Ikw  or 
charter  upon  the  council  or  governing  body,  to  be  exercised  by  it  when 
and  in  such  manner  as  it  shall  judge  best,  cannot  be  delegated  to  others. 
Dillon  Municipal  Corp.  section  60;  Cooley  Cons.  Lim.  204;  Sedgwick 
Stat,  and  Const.  Law,  395. 

Thus  the  charter  of  a  town  provided  that  the  council  should  have 
power  to  restrain,  prohibit  and  suppress  tippling  houses  and  dram-shops. 
An  ordinance  was  passed  that  licenses  might  be  granted  to  proper  persons 
for  not  more  than  one  nor  less  than  six  months,  and  at  an  amount  not 
less  than  $50  for  six^months,  to  be  determined  by  the  city  treasurer  in 
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each  case,  and  he  might  reject  any  application  for  longer  than  one  month, 
and,  with  concurrence  of  the  Mayor,  any  other  application.  The  ordi- 
nance was  held  bad.    E.  St.  Louis  v.  Whering,  50  Ills.,  28. 

In  the  City  of  Kinmundy  v.  Mahan,  72  111.,  461,  there  was  a  like 
ruling.  By  the  charter  power  to  license  traffic  in  spirituous  liquors  was 
conierred  upon  the  city  council ;  by  the  ordinance  it  was  delegated  to 
the  mayor. 

In  Darling  v.  City  of  St.  Paul,  19  Minn.,  389,  the  charter  empowered 
council  to  license  and  regulate  selling  by  sample. 

The  ordinance  was  that,  by  paying  $5  for  every  three  days,  a  license 
might  be  obtained  from  the  city  clerk.  The  court  construed  the  effect 
oi  this  to  be  that  so  long  as  a  person  saw  fit  to  go  on  paying  the  $5,  he 
would  be  able  to  determine  for  himself  the  length  of  the  license,  and  the 
ordinance  was  held  bad.  The  rule  announced  was  that  when  by  charter 
power  to  license  a  particular  occupation  within  the  city  limits  is  given  t^ 
couUiCil,  such  power  must  be  exercised  exclusively  by  council,  and  cannot 
he  delegated  in  whole  or  part  to  any  other  authority. 

In  Day  v.  Green,  4  Cush.,  433,  where  power  to  issue  licenses  was 
conierred  upon  the  mayor  and  aldermen,  it  was  held  that  the  board  of 
aldermen  could  not  delegate  the  power  to  the  mayor  alone.  ^ 

In  St.  Louis  V.  Clemens,  43  Mo.,  395,  it  was  held  that  a  city  council 
cannot  delegate  a  duty  plainly  and  expressly  devolved  upon  them  to  the 
mere  discretion  and  caprice  of  a  single  individual.  The  provision  of  the 
charter  was  that  council  might  cause  sewers  to  be  constructed  of  such 
dimension  as  should  be  prescribed  by  ordinance.  The  ordinance  was 
they  should  be  of  sv»ch  dimensions  as  might  be  deemed  requisite  by  the 
city  engineer.  In  Ruggles  v.  Collier,  43  Mo.,  353,  there  was  a  similar 
ruling.  The  charter  was  that  where  council  should  deem  necessary,  it 
should  cause  repairing  to  be  done.  The  ordinance  was  that  in  a  certain 
part  of  the  city,  giving  its  botmdaries,  the  mayor  should  be  authorized  to 
cause  repairing  with  wooden  pavement  whenever  he  should  deem  neces- 
sary. In  Thompson  v.  Schermerhorn,  6  N.  Y.,  92,  a  like  principle  was 
applied.  In  Ould  &  Carrington  v.  City  of  Richmond,  23  Gratt.,  376,  it 
was  conceded  that  legislative  discretion  could  not  be  transferred,  but  the 
case  was  distinguished.  An  ordinance  for  taxing  certain  trades  and 
professions  had  classified  lawyers  into  six  classes,  and  had  referred  if  to 
a  committee  to  determine  to  which  of  the  several  classes  the  individual 
members  of  the  profession  in  the  city  belonged.  But,  as  the  court,  held, 
this  duty  was  merely  to  classify  according  to  a  certain  rule  fixed  by 
council  itself,  and  was  a  ministerial  duty,  the  same  as  that  performed  by 
a  tax  assessor. 

These  cases  illustrate  the  maxim,  dele^ata  potestas  nan  potest  dele- 
gari.  The  licensing  power  is  in  the  council  and  has  always  been  since 
the  first  organization  of  the  city.  It  is  not  competent  for  council  to 
delegate  the  power  to  the  mayor.  Not  that  terms  and  conditions  may 
not  be  prescribed  by  ordinance  upon  which  the  license  may  be  left  to  the 
mayor  to  issue,  but  that,  when  only  some  terms  and  conditions  are  pre- 
scribed, and  the  rest  left  to  discretion,  it  must  be  the  discretion  of  council, 
and  not  of  the  mayor.  This  is  the  fault  in  the  ordinance  passed  Decem- 
ber 26,  1879. 

The  earliest  printed  ordinance  of  the  city  provided  that  licenses  might 
be  obtained  from  council  upon  application  to  that  body  itself.  The  only 
power  the  mayor  had  was  to  issue  licenses  during  recess  of  council,  to  last 
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only  until  the  next  meeting.  After  remaining  in  force  for  thirty  years, 
this  was  succeeded  by  the  ordinance  of  November  16,  1849,  prescribing 
that  it  should  be  the  duty  of  the  mayor  to  issue  licenses  on  the  order  or 
resolution  of  council.  This  ordinance  continued  until  expressly  repealed 
by  the  ordinance  now  in  force.  Meanwhile  an  ordinance  defining  the 
powers  and  duties  of  the  mayor  was  passed  June  30,  1852,  making  it  his 
duty  to  grant  licenses  upon  petition  of  twelve  householders,  and  to  return 
the  petitions  to  council  at  the  first  regular  meeting  in  each  month,  when, 
if  approved  by  council,  the  license  should  be  of  full  force  and  effect,  but 
i!  rejected,  should  be  annulled.  This  was  repealed  by  the  ordinance  of 
July  9,  1856,  leaving  it  discretionary  with  the  mayor  to  issue  the  license, 
but,  when  issued,  still  requiring  the  approval  of  council  to  give  it  effect. 
The  present  ordinance  dispensed  with  this,  and  repeals  all  inconsistent 
ordinances  and  parts  of  ordinances.  The  radical  difference  is  that  the 
grant  of  the  license  by  the  mayor  is  made  final.  Nor  does  it  prescribe  a 
rule,  leaving  him  simply  to  inquire  whether  there  is  compliance  with 
the  rule.  It  provides  that  the  license  shall  only  be  granted  upon  written 
application  accompanied  by  recommendation  in  writing  of  twelve  house- 
holders, and  that  the  exhibition  or  performance  shall  be  in  nowise  inde- 
cent, obscene,  lewd,  lascivious,  immoral  or  otherwise  improper.  But 
these  are  negative  clauses.  What  else  may  be  required  is  declared  not 
by 'council,  but  is  left  to  the  undefined  domain  of  the  discretion  of  the 
mayor. 

The  court  is  clearly  of  opinion  that  discretion  vested  by  the  state  in 
the  common  council  itself,  cannot  be  delegated  to  the  mayor,  and  that  the 
ordinance,  so  far  as  it  provides  he  may  grant  and  is^ue  licenses,  in  his 
discretion,  is  void.  Whether  the  penalties  prescribed  are  also  void  is  a 
question  not  presented  by  the  case.  The  ordinance  may  be  invalid  to 
the  extent  of  the  delegation  of  licensing  power  to  the  mayor,  and  yet 
the  other  parts  may  be  valid  as  a  regulation  by  the  common  council  itself, 
under  the  general  power  to  regulate,  restrain,  or  prohibit  shows  and  the- 
atrical exhibitions,  Rev.  Stat.,  section  1692.  At  the  same  time  it  cannot 
escape  attention  that  the  penalties  are  for  not  obtaining  from  the  mayor 
a  license  under  an  ordinance  which,  in  so  far  as  it  empowers  the  mayor 
to  grant  and  issue  the  license,  is  void.  But  the  discussion  would  involve 
further  questions  of  construction  not  necessary  to  the  case,  and  that  would 
arise  only  upon  prosecution  for  the  penalties,  where  the  matter  should 
be  left  to  be  determined  by  the  ordinary  process  of  law,  and  upon  which 
no  opinion  is  meant  to  be  indicated  by  the  court. 

The  ordinance  being  invalid  to  the  extent  that  power  to  license  is 
given  to  the  mayor,  it  follows  not  that  the  mandamus  prayed  by  the 
petition  is  to  be  allowed,  but  that  it  must  be  refused.  The  power  devolv- 
ing upon  the  mayor  under  the  ordinance  Avas  to  be  exercised  in  his  discre- 
tion, and  has  not  become  a  ministerial  duty  to  be  enforced  by  mandamus, 
because  of  the  ordinance  being  inoperative  to  confer  upon  him  discretion. 
Except  as  leaving  it  to  his  discretion,  the  ordinance  has  not  provided  for 
granting  licenses.  They  shall  only  be  granted  upon  the  recommenda- 
tion of  twelve  respectable  householders;  that  is  to  say,  not  unless  there 
is  such  recommendation:  and  further  provided  that  the  exhibition  is  in 
nowise  indecent,  obscene,  lewd,  lascivious,  immoral,  or  otherwise  im- 
proper. But  these,  as  already  observed,  are  negative  clauses,  not  to 
enable  but  to  restrict  the  granting  of  the  license. 

It  is  the  duty  of  the  mayor  to  sign  all  licenses  granted  by  authority 
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of," the  council,  Rev.  Stat.,  section  1746;  but  except  as  involved,  in  the 
void  delegation  of  discretion  to  the  mayor,  council  have  not  exercised 
their  authority.  The  result  is  the  same  as  if  the  provision  for  licensing 
contained  in  the  ordinance  had  not  been  enacted  at  all.  In  this  view, 
however,  the  question  occurs  whether  the  former  ordinance  of  July  9, 
1856,  upon  the  subject  is  not  left  in  force.  That  ordinance  provided,  as 
ha%  been  said,  that  the  mayor  might  issue  the  license,  but  its  force  and 
effect  was  made  to  depend  upon  approval  by  council.  It  is  not  named 
as  repealed,  except  as  falling  within  the  general  clause  of  repeal  of  "all 
ordinances  and  parts  of  ordinances  inconsistent 'herewith."  Upon  prin- 
ciple, where  a  repeal  is  made  to  depend  on  the  inconsistency  of  a  former 
act  with  subsequent  provisions,  and  the  subsequent  provisions  are  void, 
the  repeal  must  fail.  And  to  this  effect  are  the  authorities:  6  Wis.,  605; 
11  Wis.,  51;  14  Mich.,  276;  18  la.,  261;  10  Bosw.,  366. 

The  majority  of  the  court  are  somewhat  disposed  to  question  the 
validity,  even  of  this  ordinance  of  July  9, 1856,  in  that  it  leaves  the  matter 
to  the  mayor  in  the  first  instance,  and  only  provides  for  approval  by 
council  where  he  has  issued  the  license,  without  compelling  the  perform- 
ance by  him  of  that  duty.  But  if  it  is  in  effect  the  same  as  if  council 
before  granting  the  license  had  required  the  mayor  to  recommend  it,  in 
my  own  opinion,  at  least,  it  is  nothing  more  than  one  of  the  terms  and 
conditions  which  it  was  competent  for  council  to  prescribe.  In  either 
event,  however,  whether  that  ordinance  is  valid  and  in  force  or  whether 
it  is  not,  and  mandamus  must  be  refused.  If  valid,  the  issue  of  the  license 
in  the  first  instance  is  a  matter  of  discretion;  if  void  the  reasons  for  not 
allowing  the  mandamus  already  noticed  in  respect  to  the  present  ordi- 
nance apply. 

Petition  dismissed  at  costs  of  relator. 

Tilden,  Buchwalter  &  Campbell,  for  relator. 

Kumler,  Crosley  &  Ampt,  for  respondent. 


EVroENCE  OF  DISCHARGE  IN  BANKRUPTCY.  76 

[Hamilton  District  Court,  February,  1880] 

BERNARD  BERIvAND  v.  HERBERT  BELL. 

A  certified  copy  of  a  certificate  of  discharge  in  bankruptcy  is  admissible  as  proof  of 
such  discl>arge.  without  proving  the  loss  of  the  original,  or  offering  an  ex- 
emplification of  the  whole  record. 

Berland,  prior  to  the  enactment  of  the  bankrupt  act,  obtained  a 
judgment  against  Bell  in  one  of  the  courts  of  this  county.  Bell  obtained 
what  he  claims  to  be  his  discharge  in  bankruptcy  against  this  claim.  Two 
years  after  Berland  instituted  an  action  to  revive  the  judgment  against 
Bell,  that  in  the  meantime  had  become  dormant.  Bell  answered  the 
action  of  reviver,  setting  out  in  substance  his  discharge  in  bankruptcy 
against  all  claims  provable  against  him  under  the  bankrupt  act.  Upon 
the  case  coming  up  for  trial,  it  was  admitted  by  Bell  that  Berland  had 
obtained  a  judgment  against  him,  and  that  it  had  not  been  paid,  and 
admitted  on  the  part  of  Berland  that  the  judgment  was  not  of  that  char- 
acter that  forbade  it  being  proved  as  a  valid  claim.     Bell  offered  in  evi- 
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dence  a  certified  copy  of  the  certificate  of  discharge,  to  which  Berland 
objected,  claiming  that  where  a  bankrupt  is  sued  on  a  claim  existing  prior 
to  the  filing  of  his  petition  in  bankruptcy,  the  only  record  or  matter  that 
can  be  pleaded  in  bar  is  the  original  certificate  of  bankruptcy  issued  to 
him  by  the  United  States  court  under  the  certificate  of  the  clerk  of  that 
court.  In  this  case  it  appeared  that  he  offered  to  introduce  a  certified 
copy  of  the  certificate  of  discharge,  and  not  the  original  paper.  The 
court  below  overruled  the  objection,  and  received  what  purported  to 
be  a  certified  copy  of  the  certificate  of  discharge.  That  being  introduced, 
the  plaintiff  offered  evidence  tending  to  impeach  its  validity,  and  this  being 
objected  to  by  Bell,  the  objection  was  sustained. 

JOHNSTON,  J. 

The  certificate  of  discharge  is  virtually  the  order  of  discharge,  and 
it  is  the  order  of  discharge  that  discharges  the  bankrupt  from  the  payment 
of  all  debts  provable  under  the  act  against  his  estate,  that  the  discharge 
in  bankruptcy  and  the  certificate  thereof  are  in  fact  convertible  terms. 

The  act  provides  that  after  the  bankrupt  shall  have  filed  his  petition 
and  taken  certain  steps,  showing  that  in  fact  he  was  a  bankrupt,  he  is 
entitled  to  the  discharge.  The  act  provides  further  that  the  court  shall 
give  him  a  certificate  of  his  discharge,  which  is  set  out  in  words  in  the 
act  itself,  not  to  be  signed  by  the  clerk,  or  deriving  its  character  on, that 
account,  but  a  certificate  signed  by  the  judge  of  the  court  alone  under  hia 
seal.  It  is  also  provided  in  the  bankrupt  act  that  all  the  papers  in  a 
case  in  bankruptcy  shall  be  numbered  and  kept  on  file,  and  that  it  is 
not  necessary  to  have  the  proceeding  or  contents  of  the  papers  spread  at 
large  on  the  minutes;  but  an  abstract  shall  be  noted  in  the  journal,  and 
that  a  certified  copy  thereof,  under  the  seal  and  attestation  of  the  clerk, 
shall  become  presumptive  evidence  of  everything  therein  contained. 

This  clearly  implies  that  the  record  shall  not  be  considered  as  an 
integral  record,  but  that  each  proceeding  or  step  taken  in  the  case  may 
be  certified  by  itself  under  seal  by  the  clerk,  and  when  so  certified  shall 
be  presumptive  evidence  of  every  fact  therein  contained.  There  was  an 
obvious  reason,  perhaps,  in  thus  enacting  the  law,  for  when  a  bankrupt 
gets  through  his  difficulties,  ordinarily  he  has  not  the  means  to  pay 
for  an  exemplification  of  the  entire  record,  in  the  event  that  he  should  lose 
his  certificate,  nor  would  it  be  policy  that  he  should  be  put  to  the  expense 
of  paying  for  the  entire  record,  when  the  important  matter  was  that  he 
had  filed  his  petition,  was  adjudicated  a  bankrupt,  and  had  been  dis- 
charged. It  was  claimed  by  plaintiff  below  that  Bell  having  offered  a 
certified  copy  of  his  discharge,  he  should  in  any  event  have  proven  the 
loss  of  the  original,  and  having  proven  it,  could  then  successfully  plead 
a  defense,  only  by  producing  an  exemplification  of  the  entire  proceedings 
in  bankruptcy.  This  the  court  below  held  not  to  be  the  law,  but  that 
he  was  entitled  to  produce  a  certified  copy  of  his  discharge,  and  that  that 
was  sufficient.  The  court  is  of  opinion  the  court  below  ruled  correctly 
on  that  point.  The  paper  given  to  the  bankrupt  originally  is  nothing 
more  than  a  copy  of  the  certificate  signed  by  the  court,  and  derives  its 
name  as  a  certificate  not  from  the  fact  that  the  clerk  certifies  it  as  such, 
but  from  the  fact  that  the  judge  signs  the  paper  which  the  act  of  congress 
designates  as  a  certificate  before  the  name  of  the  clerk  is  ever  attached 
to  it.  This  was  the  ruling  in  55  Ind.  The  late  Judge  Perkins,  announc- 
ing the  opinion,  held  that  the  paper  the  bankrupt  received  from  the  clerk 
of  the  court  was  only  a  copy  of  the  certificate  signed  by  the  judge.     The 
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discharge  is  spoken  of  as  one  thing  in  the  decree,  and  the  certificate  thereof 
as  a  different  thing,  namely:  a  copy  of  the  discharge,  under  the  hand  of 
the  judge,  authenticated  by  the  seal  of  the  court. 

The  court  is  of  opinion  that  upon  principle  as  well  as  authority,  all 
that  a  bankrupt  or  other  person  interested  in  pleading  his  discharge  is 
required  to  do,  if  the  original  certificate  be  lost,  or  be  not  at  hand,  is  to 
obtain  a  certified  copy  from  the  records  of  the  court,  and  that  being  pro- 
duced is  as  good  a  defense  in  an  action  against  the  bankrupt  as  though 
the  original  paper  issued  to  him  by  the  court,  certified  by  the  clerk,  were 
pleaded  and  offered  in  evidence. 

Judgment  affirmed. 

C.  L.  Mitchell  and  M.  Holmes,  for  plaintiff  in  error. 

Thompson  &  Maxwell,  for  defendant  in  error. 


[Hamilton  District  Court,  February,  1880]  77 

CITY  OF  CINCINNATI  v.  W.  W.  SCARBOROUGH. 
For  opinion  see  6  Dec.  R.,  874  (s.  c.  8  Am.  Law  Rec,  562). 


LIABILITY  OF  STOCKHOLDERS.  79 

I  Hamilton  District  Court,  February,  1880] 
WILLS,  OSBORNE,  LEWIS  et  al.  v.  H.  S.  REED  et  al. 

1.  It  is  unnecessary  in  enforcing  the  liability  of  stockholders  for  the  debts  of  the 

corporation  that  a  judgment  should  first  be  had  against  the  corporation,  when 
the  corporation  has  made  an  assigmnent  for  benefit  of  creditors,  and  has  not 
paid  in  full. 

2.  A  corporation  cannot  buy  its  own  stock,  and  where  a  corporation  bought  in  the 

stock  of  certain  dissatisfied  members,  the  sale  is  void,  and  such  stockholders 
are  liable  for  debts  afterwards  incurred. 

EsROR  to  the  Superior  Court  of  Cincinnati. 

The  defendants  here  instituted  a  suit  to  recover  against  Wills  and 
others  the  amount  of  certain  debts  remaining"  unpaid,  contracted  by  a 
corporation  known  as  the  ''New  Era  Shoe  Manufacturing  Company," 
of  Cincinnati,  of  which  the  plaintiffs  below  claim  they  were  stockholders. 
The  petition  charged  that  the  corporation  having  become  insolvent,  it 
assigned  for  the  benefit  of  creditors;  that  the  assignment  has  been  duly 
administered  in  the  probate  court,  and  that  thirty-six  per  cent,  of  the 
indebtedness  was  paid  out  of  the  assets,  and  that  the  defendants  being 
stockholders  were  liable  for  the  balance.  Wills  and  others  denied  any 
liability,  for  the  reason,  first,  that  they  had  sold  their  stock  before  these 
debts  were  contracted;  and,  secondly,  that  no  judgment  had  ever  been 
recovered  upon  the  claims  against  the  corporation. 

JOHNSTON,  J. 

The  order  of  the  probate  court  directing  the  assignees  to  pay  thirty- 
six  per  cent,  thereon  was  a  sufficient  liquidation  or  adjudication.  As 
to  the  validity  of  the  claims  of  Reed  and  others,  it  is  the  right  of  a  stock- 
holder before  he  can  be  called  upon  to  pay,  that  the  corporation  shall 
either  be  insolvent,  or  that  nothing  can  be  made  on  execution  at  law 
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against  it.  That  the  corporation  had  become  insolvent,  that  it  had  failed 
to  pay  its  debts  in  full,  the  defendants  below  were  certainly  well  advised. 
The  proceeding  in  the  probate  court,  a  court  of  record,  was  notice  to  them 
of  these  facts. 

As  to  the  other  question,  it  appears  from  the  testimony,  embraced 
in  the  bill  of  exceptions,  that  while  the  defendants  did  sell  their  stock 
in  the  corporation,  it  was  after  a  resolution  had  been  passed  by  the  direc- 
tors, authorizing  one  Logan,  a  ruling  spirit  therein,  to  buy  in  the  stock 
of  certain  dissatisfied  members,  at  not  less  than  fifty  cents  on  the  dollar. 
The  defendants,  Wills  and  others,  sold  their  stock  after  the  passage  of 
this  resolution. 

It  appears  that  there  was  evidence  tending  to  show  that  the  funds  of 
the  corporation  were  used  to  effect  these  purchases.  Objection  was  made 
thereto  by  certain  of  the  stockholders,  these  stockholders  embracing  a 
number  of  professional  gentlemen,  it  seems  some  of  the  prominent  mem- 
bers of  this  bar. 

It  has  been  well  settled  in  this  state  that  a  corporation  may  not  pur- 
chase its  stock,  and  it  is  the  right  of  any  stockholder  to  object  thereto, 
and  it  is  a  part  of  the  organic  law  existing  between  stockholders  that 
while  each  stockholder  is  severally  liable  to  all  the  creditors,  as  between 
themselves,  each  stockholder  is  bound  to  pay  off  the  corporation  indebt- 
edness in  proportion  to  the  amount  of  stock  held  by  him,  and  as  between 
stockholders  an  equity  exists  that  while  one  stockholder  may  be  sued 
alone,  he  has  the  right  to  bring  in  all  the  stockholders  and  compel  a 
general  account.  So  blended  are  the  relations  that  it  has  been  held  that 
one  creditor  cannot  sue  all  the  stockholders,  but  that  all  the  creditors 
as  well  may  be  brought  into  the  general  account.  That  has  been  done 
in  this  case. 

This  equity  existing  between  the  stockholders,  the  unpaid  creditors 
have  the  right  to  avail  themselves  of  that  equity,  and  through  the  stock- 
holders enforce  the  payment  of  the  balance  of  their  claim.  The  right 
to  enforce  payment  against  the  stockholder  belongs  exclusively  to  the 
creditors.  It  is  fairly  to  be  gathered  from  the  record,  that  the  stock  of 
Wills  et  al.  was  purchased  for  the  corporation,  and  paid  for  with  its  funds. 
That  sale  was  void.  They  remain  stockholders,  notwithstanding  the 
sale  attempted  to  be  made  to  the  corporation,  and  being  stockholders, 
and  this  claim  having  been  contracted  while  they  were  stockholders,  they 
are  liable.  All  the  stockholders  except  the  plaintiffs  in  error  have  settled 
their  liability  with  the  creditors,  and  in  the  opinion  of  this  court,  the 
judgment  of  the  superior  court  was  correct,  and  must  be  affirmed. 

F.  Coppock,  for  the  plaintiffs  in  error. 

Wilby  &  Wald,  contra. 


80  [Hamilton  District  Court,  February,  18F0] 

GERTRUDE  M'LAUGHLIN  v.  ELLEN  GRAVES. 
For  opinion  see  ().  Dec.  R..  873  (s.  c.  8  Am.  Law  Rec.  561.) 
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NOTARIAL  ACTS  BY  U.  S.  CONSULS.  101 

[Superior  Court  of  Cincinnati,  February,  1880] 

CHARLOTTE  BRUCE  v.  JOHN  B.  GIBSON. 

Under  the  United  States  laws  a  U.  S.  Consul  is  ex-officio  a  notary  public,  but  his 
signature  is  not  official  as  such,  unless  he  affixes  the  words  "notary  public," 
or,  if  he  uses  the  word  consul  after  his  name,  adds  the  words  "and  ex-officio 
notary  public." 

The  case  is  on  an  alleged  breach  of  promise  to  marry. 

Motion  to  strike  the  answer  of  the  defendant  from  the  files. 
FORCE,  J. 

The  motion  is  on  the  ground  that  the  answer  is  not  properly  verified. 
It  was  sworn  to  by  the  defendant  in  Amsterdam  before  the  U.  S.  consul, 
and  is  certified  to,  the  consul  signing  his  name  as  consul.  The  statutes 
of  the  United  States  confer  upon  consuls  authority  to  administer  and 
certify  to  any  oath  required  to  be  taken  or  administered  in  the  United 
States.  But  this  does  not  determine  the  question.  The  laws  of  Ohio 
regulate  the  course  of  procedure  in  the  courts  of  Ohio,  and  determine 
whether  or  not  pleadings  shall  be  sworn  to,  before  what  officer  and  how 
the  oath  shall  be  authenticated.  The  Code  provides  that  the  affidavit 
may  be  taken  before  certain  named  officers,  among  them  before  a  notary 
public. 

The  question  in  the  case  is  whether  or  not  a  United  States  consul  is 
also  a  notary  pubHc.  The  statutes  of  the  United  States  authorize  consuls 
abroad  to  perform  any  notarial  act  that  may  be  required  to  be  done  by 
any  notary  in  any  of  the  United  States..  But  this  presents  another  ques- 
tion, analogous  to  the  one  considered  by  the  supreme  court  of  Ohio  in 
State  V.  Judges,  21  O.  S.,  1:  "Do  these  words  merely  add  another  func- 
tion to  the  ofl&ce  of  consul  or  do  thev  annex  another  office  to  the  office  of 
consul?*'  Statutes  may  and  often  do  annex  one  office  to  the  tenure  of 
another  office.  One  statute  declares  that  the  clerk  of  the  court  of  com- 
mon pleas  of  Hamilton  county  shall  be  clerk  of  this  court ;  another  statute 
provides  that  the  prosecuting  attorney  shall  be  fee  commissioner.  In 
this  case  where  one  is  elected  clerk  of  the  common  pleas,  he  becomes  at 
once,  by  virtue  of  the  statute,  also  clerk  of  the  superior  court  of  Cincinnati. 
The  language  of  a  provision  in  the  constitution  of  Texas  approaches 
nearer  to  the  phraseology  of  the  act  concerning  consuls.  It  provides 
that  every  justice  of  the  peace  shall  act  as  notary  public,  and  this  pro- 
vision, the  supreme  court  of  Texas  says,  makes  every  justice  of  the  peace 
ex-officio  a  notary  public. 

The  language  of  the  act  concerning  consuls  "to  perform  any  notarial 
act"  is  not  as  effective  as  the  phrase  "to  act  as  notary."  But  there  is 
another  provision  in  the  statutes.  They  provide  that  the  President  of 
the  United  States  shall  furnish  to  consuls  necessary  and  appropriate  seals. 
Now  it  appears  from  the  answer  in  this  case  that  at  least  one  seal  so  fur- 
nished to  the  consul  is  a  seal  to  authenticate  notarial  acts,  for  the  seal 
bears  the  inscription,  "Amsterdam  Consulate  Notarial."  Hence,  the 
statute  clothes  the  consul  with  every  notarial  function,  and  authorizes 
him  to  authenticate  his  acts  by  a  notarial  seal. 

As  at  present  advised,  I  hold  that  these  provisions  together  make 
the  consul  ex-officio  notary  public.     But  the  Code  provides  that  the  cer- 
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tificate  of  the  officer  must  be  signed  officially.  Now,  though  the  clerk 
of  the  common  pleas  is  ex-officio  clerk  of  the  superior  court,  he  could  not 
be  said  to  sign  his  name  officially  to  a  writ  issued  from  this  court,  if  he 
signed  it  "clerk  of  the  common  pleas."  Every  officer  signing  his  name 
officially  ought  to  sign  it  with  some  designation  of  the  office  in  virtue  of 
which  he  is  acting.  Hence,  as  I  am  now  advised,  though  I  hold  the 
consul  had  the  authority  to  administer  the  affidavit  as  a  notary  public, 
I  do  not  hold  it  is  signed  officially  in  his  capacity  as  notary  public,  unless 
he  affix  to  his  name  the  words  "notary  public,"  or  else  writes  after  the 
word  "consul"  the  words  "and  ex-officio  notary  public." 


124  [Hamilton  District  Court,  Fcbruaiy,  1880] 

STATE  OF  OHIO  ex  rel.  BECKER  v.  SOCIETY  FOR  SUPPORT  OF  THE 

SICK,  in  Reading,  O. 

For  opinion  see  6,  Dec.  R.,  899  (s.  c.  8  Am.  Law  Rec.,  (i)21). 


149  GOOD  WILL—TRADE  MARK. 

[Superior  Court  of  Cincinnati,  Felwuary,  1880] 
SARAH  E.  SMITH  v.  RUDOLPH  KERNAN  et  al. 

1.  One  may  acquire,  at  least  against  his  own  servants,  the  manager  of  whom  was 

paid  by  a  share  in  the  prt^s,  and  was  therefore  a  sort  of  a  partner,  property 
rights  in  established  routes  or  lists  of  customers,  so  as  to  be  entitled  to  injunc- 
tion against  a  conspiracy  by  such  servants  to  leave  their  employer  and  divert 
his  trade  into  a  rival  establishment  started  by  them. 

2.  The  name  ** Domestic"  applied  to  bread,  may  become  a  trademark  the  piracy  o! 

which  will  be  enjoined. 

Demurrer  to  Petition. 

HARMON,  J. 

This  case  comes  up  on  demurrer  to  the  petition  which  alleges  that, 
in  1862,  Daniel  E.  Smith,  the  husband  of  the  plaintiff,  began  in  this  city 
the  manufacture  and  sale  of  a  certain  kind  of  bread  known  as  Dan  Smith's 
Salt  Rising  Bread,  and,  to  protect  his  rights  and  those  of  his  customers, 
adopted  the  word  "Domestic"  either  alone  or  in  connection  with  the  words 
'•'salt  rising  bread"  as  a  trade  mark,  that  word  being  stamped  upon  most 
of  the  loaves  of  bread,  at  least  upon  all  whose  shape  would  permit  it;  that 
the  bread  became  known  and  famous  under  that  name ;  that  this  trade  mark 
is  a  very  valuable  one;  and  upon  the  death  of  her  husband  became  the 
property  of  the  plaintiff.  The  plaintiff  further  avers  that  she  employed  the 
defendant  Kernan,  who  had  been  the  employe  of  her  husband,  to  manage 
the  business  for  her  for  a  portion  of  the  profits;  that  he  continued  to  do  so 
for  some  time  when,  in  the  month  of  May,  1879,  he,  Rudolph  Kernan, 
entered  into  a  conspiracy  with  the  other  defendants,  his  fellow  employes, 
and  in  pursuance  of  the  conspiracy,  took  all  the  bakers,  drivers,  and  even 
the  hostler  and  office  boy,  who  went  off  in  a  body  and  started  a  rival  estab- 
lishment, leaving  the  plaintiff  without  any  employe  whatever.  That  they 
are  now  running  this  establishment  and  hqlding  themselves  out  as  making 
tbe  »ame  bread  formerly  made  by  the  plaintiff,  and  are  using  the  trade 
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mark  "Domestic;"  that  most  of  the  business  of  the  plaintiflF  was  done  by 
means  of  wagons  driven  by  various  of  the  defendants  on  established  routes 
and  selling  bread  to  regular  customers  known  to  the  drivers  but  unknown 
to  the  plaintiff;  that  these  drivers,  in  pursuance  of  the  conspiracy,  are  now 
taking  the  bread  manufactured  by  the  defendants  and  marked  with  the 
word  "Domestic"  and  selling  it  to  these  cvistomers;  that  this  is  a  fraud 
upon  her,  and  that  it  is  working  irreparable  injury.  She  asks  that  an  in- 
junction may  be  issued  against  their  further  using  her  trade  mark,  against 
their  so  interfering  with  her  customers  in  the  business,  and  for  an  account 
for  the  damages  already  done. 

The  demurrer  being  a  general  one,  admits  the  truth  of  these  allega- 
tions. But  it  is  claimed,  on  behalf  of  the  demurrer,  that  this  is  not  a  trade 
mark  which  the  court  can  recognize,  and  secondly,  that  these  defendants 
had  the  right  to  leave  her  employ  and  enter  upon  the  business  for  them- 
selves, and  to  compete  in  the  manner  in  which  they  are  competing  w^ith 
her. 

Both  counsel  have  filed  with  the  court  elaborate  briefs  which  do  great 
<:r€dit  to  their  research,  and  I  have  examined  all  the  authorities  cited  and 
cihers  upon  my  own  account.  As  this  is  simply  a  preliminary  hearing,  I 
will  not  take  the  time  to  review  the  authorities,  but  simply  state  my  con- 
clusions. 

The  cases  upon  the  subject  of  what  may  become  a  trade  mark  are  very 
conflicting,  some  of  them  going  so  far  as  to  hold  that  the  mere  name  of  an 
individual  may  become  a  trade  mark,  and  others  to  the  contrary.  It  seems 
to  be  settled,  however,  that  a  tnan  cannot  adopt  as  a  trade  mark  a  word 
necessarily  descriptive  of  the  qualities  of  an  article  the  manufacture  of 
which  is  open  to  the  public.  It  is  claimed  in  this  case  that  the  word  "Do- 
mestic" is  a  word  of  that  class.  But  I  am  quite  clear,  from  the  authorities 
and  upon  general  principles,  that  the  trade  mark  of  the  plaintiff  is  a  valid 
one:  that  the  word  "Domestic"  does  not  describe  quaHties  of  the  bread 
as  "salt  rising"  might.  A  man  could  not  make  a  trade  mark  out  of  the 
words  "salt  rising,"  because  anybody  has  the  right  to  make  salt  rising 
bread,  and  the  right  to  call  it  what  it  is.  But  the  word  "Domestic"  does 
not  describe  bread  or  any  quality  of  it,  but  was  adopted  simply  as  a  name 
attractive  to  the  public;  and  certainly  under  the  allegations  of  this  peti- 
tion, it  has  become  a  trade  mark  which  the  plaintiff  is  entitled  to  have  pro- 
tected. 

A  more  difficult  question  is  presented  upon  the  second  point,  as  to 
whether  the  plaintiff  is  entitled  to  any  relief  against  the  defendants  for  so 
interfering  with  her  customers  and  so  competing  with  her.  Many  cases 
have  been  cited  upon  the  question  of  good  will.  The  law  is  well  settled 
that  where  a  person  sells  the  good  will  of  a  business  and  starts  a  rival  one, 
he  will  be  enjoined  from  making  any  direct  appeal  to  customers  to  leave 
the  old  establishment  and  come  to  his,  or  from  holding  out  that  he  is  con- 
tinuing the  identical  business  which  he  sold.  But  this  is  not  exactly  the 
case  of  good  will,  although  it  might  be  said  that  Kernan,  one  of  the  de- 
fendants, was  a  quasi  partner  because  he  w-as  interested  in  the  profits.  It 
might  be  that  as  to  creditors  Kernan  would  be  held  to  be  a  partner. 

But  there  are  analogous  questions  which  have  arisen  in  the  courts  of 
this  county  in  cases  in  which  interests  in  dairies  were  involved,  and  one  of 
the  judges  of  this  court  informs  me  that  he  had  a  case  in  which  he  ob- 
tained an  injunciion,  while  at  the  practice,  against  the  driver  of  a  milk 
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wagon  who  left  his  employer  and  hired  to  a  rival,  and  then  undertook  to 
run  the  wagons  of  the  rival  over  the  exact  route  of  his  former  employer 
and  take  the  customers  from  the  one  and  give  them  to  the  other.  And  I 
myself  was  connected  with  a  case  of  a  similar  sort.  In  fact,  almost  the 
entire  value  of  an  established  dairy  business  consists  in  having  certain 
routes  ot  cusiomers,  m  wnich  the  courts  ought,  and  as  I  have  said,  have 
recognized  the  right  of  property.  There  is  nothing  which  prevents  a  man 
from  buying  milk  from  any  one  he  pleases;  yet,  as  I  have  said,  the  courts 
have  enjoined  the  direct  attempt  to  take  bodily  the  customers  established 
by  a  long  course  of  dealing  from  one  person  to  another. 

Another  case  of  which  I  have  a  very  distinct  recollection  is  where 
the  subscription  list  of  the  Times  newspaper,  in  1869,  I  think,  was  taken 
by  one  of  the  company's  employes,  and  he  was  proposing  to  sell  it  to  the 
Enquirer,  when  this  court,  by  Judge  Storer,  I  think  it  was,  granted  an  in- 
junction, and  held  that  where  a  newspaper  had  established  a  route  or 
trade,  they  had  a  ^property  right  in  it  which  would  be  protected  in  the 
same  way  that  the  rlpfhts  of  the  man  who  delivered  the  newspapers  would 
be  protected.  These  routes  are  valuable,  and  frequently  sell  for  large 
sums  of  monev.  Now,  can  it  be  said  that  a  man  employed  by  a  carrier, 
who  may  be  sick  for  a  week,  to  go  over  his  route,  could  take  advantage 
of  having  ascertained  who  his  customers  were,  and  in  an  underhand  man- 
ner deprive  the  owner  of  the  custom  which  it  had  taken  years  to  build  up? 
Certainly  these  decisions,  local  and  unreported  though  they  be,  are  en- 
titled to  great  weight/as  they  seem  consonant  with  justice. 

The  question  is  new,  and  I  find  nothing  in  point  exactly,  although 
there  are  some  cases  cited  by  counsel  for  the  plaintiff  where  managers 
have  gone  off  and  set  up  rival  establishments.  Those  cases  seem  rather 
to  have  turned  upon  the  fact  of  holding  out  the  new  business  as  identical 
with  that  of  the  former  employer's,  than  upon  the  question  of  attempting 
to  deprive  a  person  of  a  trade  of  this  kind. 

It  is  an  important  question,  and  feeling  clear  upon  the  principle  that 
there  is  a  right  here  which  ought  to  be  protected,  I  shall  follow  the  deci- 
sions to  which  I  have  referred,  and  leave  it  to  the  court  of  final  resort  to 
pass  upon  the  question.  I  therefore  find  that  the  demurrer  is  not  well 
taken ;  that  the  plaintiff,  if  upon  the  trial  it  shall  appear  that  the  allegations 
of  the  petition  are  true  as  admitted  by  the  demurrer  to  be,is  entitled  to  have 
the  defendants  enjoined  from  using  her  trade  mark,  and  also  from  attempt- 
ing to  carry  bodily  from  her  to  the  rival  establishment  of  Kernan,  w^ho,  as 
I  said,  was  a  quasi  partner  at  least,  the  business  of  the  concern.  They 
might  as  well  have  taken  the  counters  and  the  tools  and  the  wagons  as  to 
take  what  alone  m*akes  them  of  any  substantial  value — the  established 
business,  and  if  the  court  will  interfere  to  protect  a  trade  mark  on  the 
ground  that  a  person  has  established  a  business  which  people  have  be- 
come accustomed  to  by  seeing  a  certain  word  stamped  on  the  manufac- 
tured articles,  certainly  where  a  person  has  established  a  route  on  which 
wagons  call  at  certain  houses  and  have  done  so  for  many  years,  where 
people  are  in  the  habit  of  buying,  he  is  entitled  to  protection  from  such  a 
conspiracy  to  capture  it  as  that  disclosed  here. 

Demurrer  to  the  petition  overruled. 

Hoadly,  Johnson  &  Colston,  for  plaintiff. 

W.  L.  Granger,  for  defendant. 
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172  [Hamilton  District  Court,  1880.] 

LEVI  C.  GOOD  ALE  v.  JAMES  G.  HUNT. 

For  opinion  see  6  Dec.  R..  897  (s.  c.  8  .\m.  Law  Rec,  624).     It  was  affiimed  by 
the  supreme  court  without  report,  February  12,  1884. ' 


270  INJUNCTIONS— REMOVAL  OF  BUILDINGS. 

[Superior  Court  of  Cincinnati,  1880]. 
tL.  B.  HARRISON  et  al.  v.  SAMUEL  D.  CRAIGHEAD  et  al.,  Trustees. 

L  One  owning"  land  on  both  sides  of  a  private  way,  not  dedicated  to  the  public, 
common  to  all  the  abutting  proprietors,  can  not  be  compelled  by  such  pro- 
prietors to  remove  a  building  erected  over,  but  so  far  above  the  way  as  not  to 
obstruct  the  right  of  passage. 

2.  Interlocutory  mandatory  injunctions,  or  provisional  injunctions,  prohibitory  in 
form,  but  in  substance  requiring  some  positive  act  to  be  done,  are  so  well  es- 
tablished in  chancery  that  they  will  not  be  understood  to  be  prohibited  by  the 
code,  unless  clearly  mconsistent  therewith.  The  code  defines  an  injunction  as 
a  command  to  refrain'  from  a  particular  act  (see  section  5571,  Rev.  Stat.)  and 
as  the  continuance  of  an  act  is  not  the  same  as  a  repetition  of  the  act,  there  is 
no  inconsistency. 

8.  Time  will  not  be  prevented  from  running  in  favor  of  adverse  occupancy  of  a 
private  alley  by  the  fact  that  for  an  intermediate  time  it  was  used  as  an  alley 
by  parties  not  entitled  to  the  use  of  it. 

Application  for  Mandatory  Injunction. 

FORCE.  J. 

I  think  I  have  arrived  at  a  conclusion  in  this  case,  and  it  is  not  worth 
while  to  hold  it  any  longer  to  make  any  elaboration  of  it  further  than  to 
state  what  is  the  conclusion  to  which  I  have  arrived. 

This  case  grows  out  of  the  ownership  by  John  Baker  of  inlot  No.  162. 
In  1832  he  owned  the  whole  of  inlot  No.  162.  That  was  a  piece  of 
ground  one  hundred  feet  on  Walnut  street,  lying  ninety-nine  feet  south 
of  Fourth  street,  and  extending  back  two  hundred  and  two  feet.  The 
front  hundred  feet  deep  on  Walnut  street  was  taken  up  by  lots  on  Walnut 
street.  That  left  in  the  middle  of  the  block  a  lot  one  hundred  and  two 
feet  by  ninety-nine  feet,  bounded  on  the  south  by  Baker  alley,  and  on 
the  north  by  inlot  No.  163.  From  this  lot,  it  seems,  he  took^off  a  specific, 
given  strip,  twelve  feet  wide,  on  the  east  side,  making  an  alley  way.  And 
then  subsequently,  at  a  date  which  is  not  precisely  determined,  but  suffi- 
ciently so,  about  1832,  he  cut  another  strip  off  the  exterior  of  this  lot, 
making  a  way  of  the  same  sort  around  the  lot.  He  took  ten  feet  off 
the  south  side  to  add  to  Baker  alley,  and  then  took  a  strip  ten  feet  wide 
on  the  north  side  for  a  way  of  the  same  character,  making  a  continuous 
alley  on  all  sides.  This  was  sometime  in  1832^  for  at  that  time  he  evi- 
dently had  something  in  his  possession  that  was  called  a  plat.  Whatever 
that  was,  it  was  never  put  on  record.  It  is  referred  to  in  some  of  the 
deeds.  It  was  a  plat  of  some  sort  which  he  had  in  his  possession  and 
which  he  used  as  a  memorandum  to  be  shown  by  him  to  his  grantees  of 
certain  lots,  for  the  information  of  those  grantees. 

tPor  opinion  in  this  case,  on  motion  for  temporary  injunction,  see  ante  4  Bull. 
•600. 
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This  lot,  so  surrounded,  was  apparently  sold  off  by  him  in  three  sep- 
arate parcels.  The  lot  on  the  west  was  sold  by  him  by  deed,  the  de- 
scription of  which  was  a  lot  beginning  on  the  north  side  of  Baker  alley  at 
a  point  ten  feet  east  of  the  west  line  of  inlot  No.  162,  thence  running 
twenty  feet  east,  thence  north  seventy-nine  feet,  thence  west  twenty  feet 
to  the  west  line  of  said  lot,  and  thence  south  seventy-nine  feet  to  the  place 
of  beginning,  this  last  line  being  the  west  line  of  said  lot  and  the  east 
line  of  said  alley. 

Now,  as  to  the  description  of  that  deed,  the  two  copies  of  it  offered 
in  evidence  vary.  In  one  the  description  was  20  feet  to  the  west  line 
of  inlot  162,  and  in  the  other,  twenty  feet  to  the  west  line  of  said  lot;  but, 
taking  the  deeds  down  to  the  recorder's  office  and  comparing  them  with 
the  records,  I  find  the  correct  description  is  running  twenty  feet  west  to- 
the  west  line  of  said  lot.  Now,  that  being  the  description,  a  lot  twenty 
feet  wide  lying  east  of  this  alley,  the  west  line  of  said  lot  being  the  west 
line  of  said  alley,  that  deed  was  a  conveyance  of  twenty  feet  only,  and 
not  a  conveyance  of  the  fee  of  the  ten  feet  said  to  be  covered  by  the  alley; 
for  it  is  true  that  where  land  is  described  as  bound  by  a  stream,  or  a  ditch^ 
or  a  canal,  or  a  street,  or  an  alley,  or  a  road,  or  what-not,  being  bounded 
by  such,  such  bounding  object  is  supposed  in  law  to  be  a  line,  and,  being 
a  line,  the  center  line  of  such  object  is  to  be  the  line,  and  the  courts  go 
very  far,  especially  the  courts  of  Pennsylvania,  in  construing  land  abutting' 
on  a  street  or  alley,  to  extend  to  the  center  of  the  street.  But  it  is  equally 
well  settled  that  the  description  of  a  deed  can  be  so  explicit  as  to  exclude 
the  bounding  object.  So  it  has  been  held  by  the  supreme  court  6f  the 
United  States  as  regards  the  Ohio  river  in  reference  to  the  boundary  of 
the  states  north  and  south  of  it,  and  also  as  regards  the  Chattahoochie 
river  in  Alabama,  and  also  in  our  own  state,  as  to  the  boundary  of  small 
streams,  that,  where  land  is  said  to  bound  upon  the  bank  of  a  stream^ 
or  on  a  certain  definite  edge  of  a  stream,  or  to  bound  on  the  outer  boundary 
line  of  any  object,  the  deed  dojes  not  convey  anything  within  the  object, 
but  only  what  is  outside  of  it.  The  description  of  this  deed  is  so  explicit 
that  it  cannot  be  held  to  convey  the  fee  of  any  part  of  the  land  bounded  by 
the  alley,  but  only  a  right  of  way  over  the  adjoining  alley. 

There  was  a  subsequent  conveyance  of  twenty  feet  east  of  this  lot.  It 
was  described  as  running  back  to  a  ten-foot  alley  and  bounding  on  the  ten- 
foot  alley.  There  was  still  another  subsequent  conveyance  to  Winthrop  B. 
Smith,  conveying  forty  feet,  where  the  conveyance  was  definite.  It  was 
not  described  as  running  back  and  being  bounded  by  the  alley,  but  as 
running  eighty-nine  feet,  with  the  proviso  that  the  rear  ten  feet  must  be 
taken  with  such  encumbrances  as  Baker  had  put  upon  it.  But  that 
was  a  conveyance  of  the  whole  lot,  not  describing  the  rear  part  as  an 
alley,  but  Smith  took  the  rear  part  subject  to  the  incumbrance  that  might 
have  been  put  upon  it  by  Raker,  whatever  that  was.  And  there  was  an 
earlier  deed  from  Baker  to  Sylvanus  Wright,  who  owned  a  lot  on  Fourth 
street  running  back  to  this  alley,  that  expressly  granted  to  him  the  right 
to  use  as  an  alley  so  much  of  this  ten-foot  passage  way  as  was  in  the  rear 
of  his  lot,  with  the  covenant  that,  if  the  alley  should  ever  be  opened  further 
to  the  west  that  the  right  of  user  should  extend  westward  along  with  the 
alley. 

Now,  there  were  no  other  grants  by  Baker  giving  a  right  to  this  alley, 
or  declaring  or  constituting  this  as  an  existing  allev.  A  plat  of  it  was 
never  put  on  record.    There  was  no  dedication  of  it  as  an  alley,  either 
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Statutory  or  otherwise.  A  graded  way  was  made,  and  in  the  deed  to  the 
four  persons  concerned  in  these  four  lots  it  was  specified  to  these  grantees 
that  there  was  an  alley  there  and  therefore  this  graded  ten  foot  way  was 
in  existence  for  the  use  of  these  four  grantees;  but  there  was  no  alley 
there  to  the  rest  of  the  world,  and  no  other  persons  beyond  these  grantees 
and  their  heirs  and  assigns  had  any  right  in  that  alley,  or  had  any  right 
to  claim  that  it  was  an  alley  in  existence.  It  being  therefore  a  private 
alley,  so  far  as  it  was  an  alley;  subsequently  aftei*  the  burning  of  Pike's 
Opera  House  the  Baker  heirs  conveyed  to  Pike  the  fee  in  this  western 
arm  of  the  alley.  Pike  at  that  time  being  the  owner  of  Pike's  Opera 
House,  and  the  lot  first  mentioned  bounded  on  the  easf  side  of  this  ten 
foot  strip ;  being  thereby  the  owner  of  the  lots  on  each  side  of  this  strip 
and  the  owner  of  the  fee  in  this  way,  and  that  way  being  only  a  private 
way,  he  had  a  right  to  the  entire  lot  subject,  as  fas  as  it  was  encumbered 
by  the  right  of  passage,  to  the  right  of  these  four  persons  and  their  suc- 
cessors. 

That  mere  statement  disposes  of  a  part  of  the  case,  because  Pike 
and  his  heirs  having  stopped  up  the  way,  the  plaintiffs  asked  to  have  it 
thrown  open  all  the  way,  not  merely  on  the  surface  of  the  ground,  but 
up  to  the  sky.  That  is  the  prayer  of  the  petition — ^that  a  slice  should  be  cut 
through  the  house  from  the  bottom  to  the  top  cutting  off  the  stage  from  ihe 
auditorium;  but  that  claim  was  abandoned  during  the  progress  of  the 
case.  But,  inasmuch  as  Pike  was  the  owner  of  lots  on  both  sides  of  the 
strip,  and  was  the  lawful  owner  of  the  alley  way,  at  all  events  he  had  the 
right  to  use  that  ground  in  any  way  not  interfering  with  the  right  of 
passage  over  it,  as  has  heretofore  been  decided  in  this  county  in  the  case 
of  the  Marietta  &  Cincinnati  R.  R.  Co.  against  the  Cincinnati  &  Spring 
Grove  Avenue  Co.,  in  the  court  of  common  pleas,  a  decision  that  was 
affirmed  in  the  district  court,  the  case  never  being  taken  to  the  supreme 
court,  but  being  followed  in  cases  of  that  character  since.  Pike  built 
twenty  feet  above  the  ground  in  the  air.  But  the  building  was  built  on 
his  own  ground.     So  far,  therefore,  I  think  there  is  no  ground  of  relief. 

The  case  then  remains  whether  Pike's  heirs  and  representatives  have 
a  right  to  persist  in  obstructing  the  passage  over  this  ten  foot  way  as 
they  do  now  obstruct  it.  Now,  part  of  the  case  may  be  defended,  at  all 
events,  by  this  mere  statement  of  the  effect  of  the  deeds.  No  right  of 
passage  ever  existed  except  in  favor  of  these  grantees  in  these  deeds  and 
their  heirs  and  assigns.  There  cannot  now  be  claimed  any  right  of  pas- 
sage over  that  way  except  by  those  original  grantees  and  their  success- 
sors,  and  hence,  so  far  as  Clarice's  book  store  and  the  Wheeler  Sewing 
Machine  Co.  are  concerned,  they,  of  course,  have  no  right  of  usef,  and  no 
claim  can  be  made  on  their  behalf  in  this  case.  The  claim  to  use  this  way 
must  be  a  claim  on  behalf  of  persons  who  have  the  right  to  use  it.  Mr. 
Harrison,  not  in  the  right  of  these  stores,  but  by  virtue  of  his  right  as 
owner  of  a  lot  south  of  the  ten  foot  wav,  fronting  on  Baker  alley,  and 
Messrs.  Hinkle  and  others,  as  owners  of  a  lot  fronting  on  Baker  alley, 
and  Mr.  Smith,  as  successor  of  Sylvanus  Wright  in  the  one  lot  north 
of  the  alley  way,  are  the  persons  in  whose  behalf  the  claim  must  be  made, 
and  the  question  is  then  as  between  these  persons  and  the  Pike  heirs, 
devisees  and  trustees. 

Now,  I  think,  by  the  statement  of  the  case,  that  it  appears  clear, 
at  all  events  so  far  as  these  persons  are  concerned,  a  right  to  user  did  exist 
in  the  alley  as  laid  out,  and  the  testimony  is  that  it  was  used  in  1832; 
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how  much  subsequently  it  does  not  appear.  It  does  not  appear  evidently 
to  have  been  used  very  much;  but  it  was  used  in  1832  and  some  time 
subsequently,  namely,  by  carts  taking  wood  (for  in  those  days  they  burned 
mostly  wood),  and  domestic  supplies  to  the  dwelling  houses  that  had 
their  rear  fronting  on  this  way.  If  it  were  never  used  much,  still  it  was 
used  some.  If  the  use  ceased  at  some  time,  what  time?  We  cannot  cer- 
tainly fix  it,  but  certainly  earlier  than  1852,  for  there  was  then  a  brick 
wall  built  across  this  t^n-foot  way  which  was  in  existence  not  as  a  new 
wall  in  1852,  and  while,  as  to  the  various  dates,  there  is  a  great  discrep- 
ancy in  the  recollection  of  the  various  persons  called  to  testify  with  refer- 
ence thereto,  thereby  showing  the  fallibility  of  memory  as  to  dates  long 
past,  yet  that  date  seems  well  fixed  for  two  reasons :  Mr.  Keys  says  it  was 
in  the  spring  after  his  marriage  that  his  father-in-law,  Mr.  Baker,  wishing 
to  consult  with  him  about  the  locality,  took  him  along  the  alley,  and  he  saw 
the  situation  of  the  property,  and  he  then  saw  this  wall  standing  across  the 
alley,  and  being  apparently  a  portion  of  the  wall  of  the  house  that  used  to  be 
called  the  James  House,  and  atierwardsthe  Whaley  House.  That  was  the 
house  that  was  built  twenty  feet  east  of  the  ten-foot  strip. 

Now,  that  wall,  which  was  in  existence  some  time  prior  to  1852, 
how  much  prior  we  do  nof  know,  certainly  continued  down  in  existence 
and  standing  until  the  opera  house  burned  in  1866,  and  the  debris  from 
that  fire  fell  on  it  and  Covered  it  up.  So,  at  all  events  for  these  fourteen 
years  the  alley  was  disused,  and  how  much  prior  to  that  fourteen  years 
we  do  not  know. 

Now,  since  the  fire  what  has  been  the  condition?  When  the  debris 
was  removed  this  wall  was  removed  with  it,  and  the  space  remained 
open,  and  over  this  open  ground,  this  alley  way  or  yard  or  what-not, 
when  Robert  Clarke  &  Co.,  moved  their  book  store  in  February,  1867, 
Avagons  moving  them  carried  their  books  along  the  way  to  the  rear  of 
their  store,  and  then  passed  out  over  this  ten-foot  strip.  So  that  in  Feb- 
ruary, 1867,  this  strip  was  used  for  the  purpose  of  Clarke's  book  store, 
and,  at  the  same  time,  it  appears  that,  in  one  or  two  instances,  it  was 
used  by  other  parties.  This  use  was  stopped  shortly  afterward,  first, 
by  Pike's  watchman  pushing  back  teams  that  proposed  to  pass  along  it, 
and,  next,  by  placing  obstructions  of  different  sorts,  one  after  the  other, 
in  the  alley,  which  finallv  ended  with  the  placing  of  a  great  box  filled  with 
bowlders  at  one  end  oT  it,  and  also  by  the  construction  of  a  massive 
iron  gate  at  the  entrance  of  it  where  it  joins  Baker  alley,  thereby  prevent- 
ing the  use  of  the  alley.  So  that  this  temporary  use  of  this  way  was  a  use 
while  the  space  was  open,  by  parties  not  entitled  to  the  use  of  it,  but  by 
-others.  Such  use  by  strangers  could  have  had  no  effect  upon  the  right 
to  the  alley. 

The  obstruction  was  replaced  and  continued  from  that  day  down  to 
this.  So  that  for  some  time  prior  to  1852,  down  to  the  present  dav,  this 
space  has  not  been  used  as  an  alley,  but  its  use  as  such  has  been  discon- 
tinued, except  during  the  interval  of  disorder  ensuing  upon  the  destruction 
of  Pike's  Opera  House. 

But,  it  is  not  the  case  of  a  mere  disuse,  or  omission  to  use;  for  the 
wall,  taking  the  probabilities  of  the  testimony,  not  the  certainties  into 
consideration,  when  originally  constructed  across  the  alley,  seems  to  have 
been  constructed  as  a  part  of  the  James  building,  and  the  James  building 
seems  in  all  probability  to  have  been  west  of  the  wall.  The  owner  of  that 
lot  was  one  of  the  grantees  entitled  to  use  this  alley,  and,  if  so,  it  was  not 


VoL  V.  LAW  BULLETIN.  Sft* 

270  Harrison  tt  al.  v.  Craighead  et  al. 

an  exclusion  by  other  parties,  but  a  renunciation  and  -abandonment  by 
James,  so  far  as  he  was  concerned,  for  he  put  it  up.  At  all  events,  in  1858r 
when  Whaley  rebuilt  the  house,  he  repaired  and  somewhat  remodeled 
that  brick  wall.  So  that,  at  all  events,  in  1858,  so  far  as  Whaley,  the 
owner  of  that  property,  then,  is  concerned,  by  the  construction  of  that 
wall  there  was  an  express  renunciation  or  abandonment  of  the  right  to- 
use  the  alley. 

Whaley  testified  that  at  the  time  he  constructed  his  building,  he  did 
it  in  concert  with  Mr.  Smith,  who  was  then  the  owner  of  the  lot  which 
Messrs.  Wilson,  HLnkle  &  Co.  now  own,  and  it  was  an  acquiescence  by 
the  owner  of  that  lot  in  this  express  renunciation  and  abandonment. 
And  further,  when  Mr.  Smith  or  Sylvanus  Wright  built  anew  the  building^ 
on  the  north  side  of  the  alley,  this  wall  was  then  standing.  The  rear  wall 
of  this  building  was  withdrawn  some  ten  or  fifteen  feet  back,  north  of  this 
ten-foot  way,  so  as  to  make  a  wide  court  in  which  vehicles  could  come  up 
and  turn  around  and  go  out  again.  So  that  there  was  an  express  ac- 
quiescence in  this'  wall  and  stoppage*  by  the  occupatlt  of  the  lot  on  the 
north  side  of  the  alley.  So  that  by  the  acts  of  Whaley  and  Smith  and  the 
owners  of  the  lot  on  the  north,  there  was  an  express  renunciation  and 
abandonment  of  this  right  of  way  and  acquiescence  in  the  wall. 

Now.  then,  where  a  parly  comes  into  a  court  of  equity  to  ask  for  a 
mandatory  injunction  to  remove  obstructions  and  open  an  alley  way 
to  which  he  claims  to  be  entitled,  if  he  has  been  guilty  of  laches  for 
twenty-eight  years,  that  would  disentitle  him  to  such  relief;  but,  if  it  is  a 
case  not  merely  of  laches,  but  of  express  renunciation  and  abandonment, 
lasting  nearly  as  long,  there  is  no  ground,  in  such  a  case,  for  him  to  stand 
upon,  and,  undoubtedly,  there  could  not  be  any  difficulty  in  the  case. 

There  is  one  matter  which  has  introduced  the  only  real  difficulty  in 
the  case,  and  that  is  the  testimony  given  by  Mr.  Keys  of  the  conversations 
between  him  and  Mr.  Pike.  Mr.  Keys  states  that,  the  opera  house  hav- 
ing been  burned,  Mr.  Pike  came  to  him  to  get  from  him  and  the  other 
heirs  of  Baker,  Mr.  Baker  having  died,  a  conveyance  of  this  strip  con- 
stituting thi§  alley  way.  Mr.  Keys  testified  that,  in  that  conversation, 
Mr.  Pike  recognized  the  existence  of  the  alley  and  promised  to  keep  it 
open  and  unobstructed  for  the  passage  of  vehicles,  and  that  Keys,  at  some 
length,  told  Pike  that  the  Baker  heirs  did  not  claim  any  equitable  right 
remaining  in  this  ground,  and  that  John  Baker,  in  making  the  convey- 
ances formerly,  had  given  these  parties  a  right  of  way  over  the  alley,  but 
that  this  right  of  way  was  a  right  of  way  limited  only  to  certain  persons 
named  by  him  as  grantees,  and  that  he  had  always  been  careful  to  restrict 
its  use  to  them,  and  he  therefore  agreed  to  see  the  heirs  and  get  them 
to  make  the  agreement. 

Now,  upon  this  a  claim  is  presented  in  two  aspects:  first,  that  this 
declaration  of  Pike's  was  a  parol  declaration  of  a  trust  that  he  would,  while 
holdings  the'  fee^  hold  the  fee  for  himself,  but  for  the  benefit,  also,  so  far 
as  the  right  of  "way  was  concerned,  of  the  persons  who  should  be  entitled 
to  it,  or  certain  persons  who  were  declared  to  be  entitled  to  it. 

Now,  undoubtedly  it  is  true  that  in  Ohio,  as  it  is  true  in  most  of  the 
states,  we  have  omitted  to  re-enact  the  seventh  clause  of  the  Statute  of 
Frauds.  It  is  held  that  a  trust  in  land  may  be  manifested  and  proved  by 
parol.  The  proof  in  the  case,  of  course,  must  be  very  explicit.  This  dec- 
laration or  statement  does  not  appear  however,  to  be  quite  so  much  in 
the  nature  of  a  trust  as  it  is  in  the  shape  of  an  admission  against  interest. 
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But,  if  it  be  an  admission  against  interest,  still,  an  admission  against  inter- 
est is  held  to  qualify  and  restrict  the  title  of  the  owner  of  land,  and  these 
defendants,  not  being  purchasers  for  value,  but  being  volunteers,  they  hold 
the  land  as  Pike  held  it,  subject  to  any  restrictions  or  qualifications  to 
which  it  was  subject  in  his  hands,  if  there  were  any  such.  So  that  the 
case  of  the  plaintiffs  therefore,  does  in  fact  hang  upon  this  reported  con- 
versation between  Messrs.  Keys  and  Pike,  and,  that  being  the  case,  it  is 
necessary  to  consider  that  conversation  with  much  care. 

It  is  unfortunate  that  we  have  but  one  report  of  that  conversation, 
for  not  only  from  our  own  experience,  but  the  experience  in  cases  gener- 
ally, it  is  clear  that  our  memories,  the  memories  of  the  best  of  us,  are 
sometimes  inaccurate,  faulty  or  colored  as  to  the  details  of  matters  which 
happened  some  time  in  the  past.  But  it  must  also  be  said  that  Keys  seems 
to  be  quite  clear  in  his  recollection,  and  is  obviously  testifying  precisely 
according  to  his  recollection  as  he  has  it.  There  is  this,  however,  to  be 
said,  that  while  we  have  only  his  recollection,  and  therefore  must  have  only 
that  to  go  by,  unless  it  is  controlled  or  modified  by  other  circumstances, 
yet  one  item  as  to  which  Mr.  Keys  is  positive  as  any  other,  per  aps 
more  positive,  is  that  this  conversation  took  place  subsequent  to  February, 
1867,  and  he  is  enabled  to  fix  that  date,  because,  about  that  time,  he  was 
residing  in  New  York,  and  he  returned  in  February,  1867,  and  this  con- 
versation happened  after  his  return.  But  the  conversation,  as  he  gives  it, 
is  a  conversation  between  him  and  Mr.  Pike  at  the  time  the  old  opera 
house  lay  in  ruins,  before  the  rebuilding  had  been  begun,  while  Mr.  Pike 
was  considering  what  his  plans  should  be,  and  this  conversation  was  held 
with  Mr.  Keys  for  the  purpose  of  settling  one  matter  of  the  plans  to  be 
adopted  for  the  purpose  of  rebuilding  the  opera  house.  That  being  the 
case,  the  conversation  could  not  have  been  later  than  the  spring  or  early 
summer  of  1866.  So  that,  at  all  events,  in  one  matter,  perhaps  not  im- 
portant, but  such  as  it  is,  in  one  matter  in  which  his  testimony  is  as  posi- 
tive as  any,  his  recollection  is  at  fault. 

Now,  take  the  statement  of  Mr.  Pike  with  the  conversation  between 
the  two  persons  as  it  was  given.  A  very  slight  change  in  the  phraseology 
would  make  it  a  conversation  of  this  character — a  statement  by  Pike  that 
he  had  been  unfortunate;  that  the  fee  of  the  alley  belonged  to  the  Baker 
heirs,  and  he  desired  a  conveyance  of  it  to  be  safe  in  erecting  his  opera 
house,  and  that  he  replied,  as  he  says  he  did  reply,  that  the  Baker  heirs 
claimed  no  equitable  right  in  that  way  encumbered  by  conveyances  here- 
tofore made,  and  therefore  they  could  not  convey  more  than  what  they 
liad.  It  would  require  a  very  slight  change  in  the  phraseology  of  the 
conversation  to  make  the  conversation  of  that  character.  If  that  change 
were  made,  the  entire  import  of  the  conversation  would  be  changed,  the 
effect  asked  for  it  would  be  all  gone. 

But  we  have  a  report  of  the  conversation  as  it  is.  We  have,  also,  the 
acts  of  the  parties.  Now,  when  Mr.  Pike  did  begin  the  rebuilding  of  his 
opera  house,  in  the  very  beginning  he  constructed  a  wall  over  this  way. 
Iron  staples  or  stanchions  or  what-not,  were  built  into  the  wall,  on  which 
lias  hung  a  heavy  iron  beam.  As  soon  as  the  house  was  well  under  cover 
and  built,  his  watchman  began  to  exclude  from  this  way  vehicles  which, 
during  this  period  of  disuse,  began  to  make  use  of  it  as  a  way.  A  massive 
iron  gate  was  fastened  and  locked  at  the  entrance  of  this  way,  and  at  the 
•other  end  obstructions,  varying  in  character,  but  continuous,  one  after  the 
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Other,  were  put  up.  So  that  the  use  of  this  strip  as  a  way  has  been  pre- 
vented ever  since. 

Now,  the  deed  which  the  Baker  heirs  made  to  Pike  was  executed  in 
October,  1867,  certainly  more  than  a  year  after  the  date  of  that  conversa- 
tion between  Keys  and  Pike,  and  after  Pike  had  taken  exclusive  posses- 
sion of  this  way  and  had  excluded  from  the  use  of  it  all  persons  who  de- 
sired to  use  it  or  claimed  the  right  to  use  it. 

There  is  this  further:  Mr.  A.  H.  Hinkle,  who  has  testified  in  the  case, 
testified  that  he,  as  owner  of  a  printing  establishment  located  on  the  alley 
and  the  owner  of  the  lot  on  w-hich  it  was  situated,  which  lot  abuts  on  this 
alley,  was,  on  one  occasion,  advised  by  his  drayman  that  Pike's  watch- 
man w^ould  not  allow  him  to  go  along  the  alley,  but  he  was  excluded.  Mr. 
Hinkle  replied,  well,  it  is  no  matter;  I  don't  care  to  use  it.  So  that,  at 
the  time  that  deed  of  the  Baker  heirs  was  executed,  the  opera  house  had 
l>een  built,  and  this  way,  instead  of  being  used  as  an  alley,  was  used  as  a 
private  court  or  private  yard  for  the  exclusive  use  of  Mr.  Pike,  and  all 
other  persons  were  excluded  from  it;  and  that  being  the  condition  of 
affairs,  in  fact,  the  Baker  heirs,  when  they  came  to  make  their  deed,  made 
a  deed  w-hich  conveyed  by  quit  claim  a  strip  of  ground  by  metes  and 
bounds  simply,  there  being  no  reservation  for  themselves  or  for  others,  nor 
any  allusion  anywhere  in  the  deed  to  circumstances  indicating  a  right,  to 
an  alley,  easement,  passage  or  way  in  favor  of  their  ancestor's  grantees. 

So  that  the  conduct  of  the  parties  was  such  that  I  think  we  must 
conclude,  at  least  it  seems  to  me  now  that  we  must  conclude,  that  Keys,  in 
recollecting  the  conversation,  after  this  lapse  of  many  years,  simply  does 
not  recollect  it  in  the  precise  language  used,  which  is  a  thing  that  happens 
every  day  in  giving  testimony  of  conversations  after  such  length  of  time; 
or  else,  if  the  conversation  was  in  the  precise  phraseology  now  given, 
then  the  parties  changed  their  minds  before  the  time  came  for  the  execu- 
tion of  the  deed. 

I  do  not  find,  therefore,  that  such  a  state  of  things  which  is  claimed 
to  be  made  out  by  this  reported  conversation  exists.  The  case,  therefore, 
stands  on  the  other  testimony  of  a  right  of  way  once  created  many  years 
age  for  the  benefit  of  the  few  named  persons,  but  which  right  of  way  has 
not  been  used  for  nearly  thirty  years  and  the  right  to  which  was  expressly 
renounced  and  abandoned  by  all  the  parties  entitled  to  it  nearly  as  long 
ago,  and  under  this  state  of  affairs  the  rules  of  equity  do  not  admit  of 
the  allowance  of  a  mandatorv  injunction  in  favor  of  those  parties. 

The  finding  will,  therefore^  be  for  defendants,  and  the  bill  will  be 
dismissed. 

McGuffev,  Morrill  &  Strunk,  and  Sage  &  H.,  for  plaintiffs. 

Hagans  &  B.,  for  executor. 

R.  D.  Jones,  for  heirs  of  S.  N.  Pike. 


286  ATTACHMENT  FOR  CONTEMPT. 

[Hamilton,  Common  Pleas,  1880]. 

Ex  parte  MICHAEL  HEISTER. 

Where  a  justice  issues  subpoenas  for  witnesses  in  a  criminal  case  to  another  county 
under  Rev.  Stat.,  section  7132.  assuming  that  the  justice  may  attach  the  wit- 
ness for  contempt  on  refusal  to  obey,  the  issuance  of  the  attachment  to  the 
marshal  of  a  village  is  void,  and  an  arrest  by  such  officer  is  unauthorized. 
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Habeas  Corpus. 
AVERY,  J. 

Michael  Heister,  of  Hamilton  county,  Ohio,  was  subpoenaed  to  ap- 
j)ear  before  Rufus  Fite,  a  justice  of  the  peace  of  Brown  county,  Ohio,  to 
testify  in  behalf  of  the  state  of  Ohio  in  a  criminal  action  then  pending  be- 
iore  said  justice  against  one  Joseph  Kable. 

This  subpoena  was  served  by  the  marshal  of  the  village  of  Georgetown, 

Brown  county,  Ohio.    Heister  refused  to  obey  the  subpoena.     Thereupon 

.an  attachment  was  issued  against  Heister  by  said  justice  for  contempt, 

which  writ  of  attachment  was  issued  to  and  served  by  said  marshal,  who 

ai  rested  said  Heister  and  threatened  to  carry  him  to  Brown  county  by 

Jorce. 

Heister  applied  to  said  court  for  a  writ  of  habeas  corpus.  ■ 
Upon  the  hearing  of  said  cause  Heister  claimed: 

1.  That  said  writs  of  subpoena  and  attachment  were  invalid,  because 
said  justice  had  no  power  to  issue  writs  to,  and  said  marshal  had  no  power 
to  serve  writs  in  any  foreign  county. 

2.  Because  it  did  not  appear  by  said  writs  that  the  cause  pending 
before  said  justice  was  of  a  character  greater  than  a  misdemeanor. 

3.  Because  it  did  not  appear  that  said  Rufus  Fite  was  a  justice  of 
the  peace. 

4.  Because  the  writs  should  have  been  issued  to  and  served  by  a 
•  constable  of  Hamilton  county,  and  not  to  the  marshal  of  the  village  of 

Georgetown  in  said  county  of  Brown. 

The  court,  in  deciding  the  case,  said:  The  statute  confers  power  upon 
justices  of  the  peace  to  issue  subpoenas  for  witnesses  in  a  criminal  case 
to  another  county.  Section  7132,  Rev.  Stat.  From  the  form  set  out  in 
the  statute  the  subpoena  is  apparently  to  issue  to  a  constable  of  the  county. 
Assuming,  without  deciding,  that  process  might  in  like  manner  issue  for 
enforcing  obedience  to  the  subpoena,  there  is  one  objection  to  the  arrest 
in  the  present  case  which  is  fatal  to  it.  The  attachment  was  issued  to  the 
marshal  of  the  village.  A  marshal  is  the  ministerial  officer  of  a  mayor's 
court.  Section  6706,  Rev.  Stat.  The  constable  is  the  ministerial  officer 
of  a  justice's  court.  Sections  6688,  6699,  Rev.  Stat.  Process  from  a  jus- 
tice of  the  peace  to  the  marshal  of  a  village  as  such  is  without  warrant 
of  law.  The  officer  at  least  could  have  no  authority  to  arrest  the  peti- 
tioner, and  he  is  accordingly  discharged. 

F.  Vogeler,  for  petitioner. 

M.  Sater  and  M.  Whitaker,  contra. 


EFFECT  OF  AMENDMENT  TO  STATUTE.  287 

[Trumbull  District  Court,  188o.] 

DARIUS  M.  McCLURG,  AdmV.  v.  JOHN  COLE,  Adm'r. 

Where  a  cause  of  action,  for  the  wrongful  taking  of  personal  property,  arises  under  a 
statute  of  limitations  of  four  years,  a  subsequent  amendment  of  such  statute, 
by  providing  that  the  cause  of  action  shall  not  be  deemed  to  have  accrued 
until  discovery  of  the  wrong  doer,  is  prevented  from  applying  by  section  2  of 
the  act  of  1806  (S.  &  S.  1)  that  a  repeal  or  amendment  shall  not  affect  existing 
causes  of  action. 
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287  McClurg,  Adm*r,  v.  Cole,  Adm'r. 

Petition  in  Error  to  reverse  judgment  of  common  pleas. 

SHERMAN,  J. 

In  1863  the  plaintiff's  decedent,  Woodford,  in  his  lifetime,  was  robbed 
or  had  taken  from  him  wrongfully,  the  sum  of  $1,000  in  paper  money, 
and  $500  in  gold  coin,  which  was  then  worth  $800. 

It  is  alleged  at  the  time  of  the  wrongful  taking,  the  wrong  doer  was 
not  known. 

After  the  death  of  Woodford  his  administrator  brought  suit  against 
the  administrator  of  the  decedent  Smith,  alleging  that  in  1876  it  was  for 
the  first  time  ascertained  by,  and  known  to  the  administrator  of  Woodford, 
that  Smith,  with  two  confederates,  perpetrated  the  wrongful  act  by  which 
this  property  was  appropriated  for  the  benefit  of  Smith  in  his  lifetime. 
The  petition  bases  the  action  on  the  wrongful  taking.  In  an  amended 
petition  the  plaintiff  undertakes  to  raise  a  trust  out  of  the  transaction 
to  avoid  the  statute  of  limitations:  but  no  trusts  could  have  been  raised 
under  the  allegations  of  the  petition. 

Three  defenses  are  made;  first,  the  statute  of  limitations  of  four  years; 
second,  that  of  ten  years;  and  third,  there  is  a  denial  of  material  facts. 

When  this  cause  of  action  accrued,  section  15,  of  the  act  of  1853, 
was  in  force,  and  provided  that  actions  for  the  recovery  of  personal  prop- 
erty wrongfully  taken  must  be  commenced  within  four  years  after  such 
taking. 

The  question  is  whether  this  action  is  barred  by  this  limitation  of 
four  years.  In  1867,  this  15th  section  was  amended  by  adding:  "Pro- 
vided, that  in  an  action  for  the  wrongful  taking  of  personal  property  the 
cause  of  action  shall  not  be  deemed  to  have  accrued  until  the  discovery 
of  the  wrong-doer." 

On  the  part  of  the  plaintiff  it  is  insisted  that  this  statute,  as  amended, 
affects  and  governs  the  action. 

The  defendant  claims  that  the  action  shall  be  governed  by  the  law 
of  limitations,  as  it  was  when  the  cause  of  action  accrued.  The  case  pre- 
sents in  many  respects  a  very  difficult  question  to  determine ;  and  we  are 
not  positively  sure  that  we  are  right  in  our  decision  of  the  case. 

There  would  be  no  difficulty  if  it  wefe  not  for  the  statute  of  1866, 
amending  section  2  of  the  statute  of  1856,  in  these  words:  "That  when- 
ever a  statute  is  repealed  or  amended,  such  repeal  or  amendment  shall 
in  no  manner  affect  pending  actions,  prosecutions  or  proceedings,  civil 
or  criminal ;  nor  causes  of  such  prosecution  or  proceeding,  existing  at  the 
time  of  such  amendment  or  repeal,  unless  otherwise  expressly  provided 
in  the  amending  or  repealing  act." 

This  statute  of  1866  was  in  force  when  this  amendment  of  1867  was 
passed.  It  is  said  this  statute  of  limitations  is  purely  remedial ,  and  is  not 
retroactive.  The  constitution  very  wisely  provides  that  the  legislature 
shall  not  have  power  to  enact  retroactive  laws.  A  retroactive  law  is  one 
that  reaches  back  and  affects  a  cause  of  action  somewhere  in  its  essence, 
and  is  not  remedial  unless  it  affects  the  remedy.  The  question  arises 
whether  this  amendment  of  1867  was  in  any  respect  more  than  a  remedial 
law,  so  far  as  it  operates  on  the  cause  of  action  in  the  petition. 

It  is  a  rule  of  construction,  and  a  rule  wisely  adhered  to  by  the  courts, 
that  in  construing  a  statute,  it  shall  be  construed  so  as  to  have  a  pros- 
pective operation  only,  and  not  affect  rights  pending  when  it  was  enacted. 
Does  the  amendment  of  1867,  in  anv  manner,  affect  causes  of  action 
existing  before  it  was  passed? 


-■•'^• 
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f^l  We  have  been  referred  to  many  authorities,  and  we  have  examined 

R>U  Ihem,  but  they  give  us  but  little  light  in  the  construction  of  this  statute. 

L.^:  When  an  action  is  barred  by  the  statute  of  limitations,  the  legislature 

^S||'*  cannot  pass  a  statute  and  revive  it.    It  has  not  the  power.    The  cause  o! 

[<?yv  action  of  this  case  had  nearly  become  barred  under  section  15  of  the  act 

i*K  ■'  of  1863,  when  it  was  amended  in  1867,  by  adding  the  proviso  before  referred 

^Jr  <  to.     It  must  be  conceded  that  the  cause  of  action  had  accrued  under 

<£  the  original  section  15;  and  that  when  the  statute  of  limitations  begins  to 

1^  run,  it  runs  to  the  end,  unless  there  are  exceptions  made  by  the  statute 

itself. 

The  plaintiff  claims  that  this  amendment  of  1867  did  not  affect  the 
3jji  cause  of  action  that  before  subsisted. 

'-  ^  The  amendment  of  1866,  above  quoted,  says  when  any  statute  is 

:^ .      '  repealed  or  amended,  such  repeal  or  amendement  shall  not  affect  any  exist- 

?/.    .  ing  cause  of  action. 

This  amendment  of  1867  does  not  affect  the  plaintiff's  cause  of  action 
that  was  subsisting  under  the  original  section  16,  in  regard  to  the  limita- 
tion, by  declaring  that  the  cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  wrong-doer,  while  section  15  simply 
provided  that  the  cause  of  action  shall  be  barred  in  four  years  from  the 
tin;ie  of  the  wrongful  taking.  We  think  this  cause  is  governed  by  sec- 
tion 15. 

Judgment  of  the  common  pleas  court  affirmed. 


;.i 
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GARNISHMENT.  288 

[Trumbull  District  Court,  1880.] 

M.  BENTLY  &  SONS  v.  C  P.  STRATHERS. 

Money  in  the  hands  of  an  administrator,  before  an  order  of  distribution,  cannot  be 
gamisheed  in  an  action  against  the  distributee. 

Error  to  common  pleas^ 

SHERMAN,  J. 

The  plaintiff  undertook  to  garnishee  money  due  the  defendant  from 
an  administrator  before  an  order  of  distribution  was  made. 

This  cannot  be  done,  as  there  is  no  indebtedness  between  the  ad- 
ministrator  and  the  defendant  (who  was  an  heir)  until  after  the  order  of 
distribution  is  made. 

Judgment  affirmed. 


DEED  AND  LEASE  BACK.  319 

[Superior  Court  of  Cincinnati,  Special  Term,  May,  1880.] 

tSARAH  K.  MILLER  v.  W.  P.  HULBERT  et  al 

1.     Where  there  is  an  absolute  conveyance,  and  a  lease  back  with  the  privilege  of 
purchase,  executed  at  the  same  time,  or  so  nearly  at  the  same  time  as  to  be 


tThis  decision  was  reversed  by  the  district  court.     See  opinion  6  Bull.  199. 
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substantially  so^  the  presumption  is  that  both  instruments  are  to  be  considered 
together  as  parts  of  the  same  transaction. 

2.  There  is  not,  however,  in  such  case,  any  presumption  that  the  transaction  was  a 

mortgage. 

3.  The  transaction  in  such  case  must  be  held  to  be  what  it  shows  on  its  face,  until 

it  has  been  shown  by  evidence  that  the  parties  to  it  intended  differently. 

4.  Before  it  can  be  held  that  the  parties  intended  such  a  transaction  to  be  a  mort- 

gage, it  must  appear  from  tne  evidence  that  the  relation  of  debtor  and  cred- 
itor existed  between  them. 

-6.  As  to  whether  the  debt  must  be  one  that  the  grantee  can  enforce  against  the 
grantor  by  personal  judgment—  qucere  ?  But  there  must  be  a  debt  enforceable 
against  the  property  at  least. 

•  6.  Accordingly  held  in  this  case  that  a  deed,  absolute  on  its  face,  made  by  Coleman 
to  Taylor,  on  the  22d  day  of  December,  1841,  and  a  lease  upon  the  same  prem- 
ises made  by  Taylor  to  Coleman,  on  the  23d  day  of  December,  1841,  should  be 
construed  together  as  parts  of  the  same  transaction. 

'  7.  It  appearing  by  the  terms  of  the  lease  that  it  was  for  the  term  of  ninety-nine 
years,  renewable  forever,  with  privilege  of  purchase  to  Coleman,  at  any  time 
after  thirteen  years  from  date,  on  the  payment  of  $20,000.  It  was  further  held 
that  by  the  terms  of  the  agreement  between  the  parties,  Coleman  had  an 
election  to  pay  or  not,  as  he  saw  6t,  and  hence  there  was  no  debt  on  account 
of  the  money  originally  advanced,  that  could  be  enforced  by  Taylor  against 
either  Coleman  or  the  property. 

.  8.  There  being  no  evidence  inconsistent  with  the  transaction  as  the  parties  made 
it,  held  that  it  was  a  conditional  sale,  and  not  a  mortgage. 

FORAKER,  J. 

The  plaintiff  seeks  in  this  suit  to  obtain  a  decree  finding  that  there  is  due  her, 
as  the  devisee  of  Griffin  Taylor,  deceased,  certain  installments  of  rent,  under  a  lease 
of  certain  described  real  estate,  situated  on  Main  street  in  this  city,  which  lease  was 
made  by  Griffin  Taylor  to  John  W.  Coleman,  February  28,  1853,  and  to  have  the 
same  charged  upon  the  premises,  and,  in  default  of  payment,  the  premises  sold. 

The  defendant,  Hulbert,  is  a  trustee  under  the  last  will  and  testament  of 
Coleman,  who  is  also  deceased,  and  his  co-defendants  are  the  widow  and  children  of 
Coleman. 

The  defense  to  the  action  is  that  the  transaction  of  1853,  whereby  Taylor  gave 
the  lease  sued  upon  to  Coleman,  was  but  a  renewal  of  a  former  transaction  between 
the  same  parties,  had  on  the  22d  and  23d  days  of  December,  A.  D.  1841,  and  that 
the  transaction  of  1841  was  simply  a  loan  of  money  by  Taylor  to  Coleman,  and  the 
pledge  of  property,  in  legal  effect,  by  way  of  mcfrtgage,  by  Coleman  to  Taylor  for 
the  repayment  of  the  loan. 

It  is  claimed,  first,  therefore,  that  Taylor  was  only  a  mortgagee,  entitled  to  a 
lawful  rate  of  interest  upon  his  money;  and,  secondly,  it  is  claimed  that  the  interest 
that  has  been  paid  him  as  rents  was  in  excess  of  a  lawful  rate,  and  hence  usurious, 
and  that — proper  credit  being  given  for  the  usury  so  paid — there  is  nothing  due  to 
plaintiff,  either  as  interest  or  principal;  but  that,  on  the  contrary,  they  have  over- 
paid, in  a  large  amount,  for  which  they  ask  judgment.  Prayer  also  for  a  decree 
requiring  a  reconveyance. 

While  it  is  well  settled  that  a  court  of  equity  will  not  hear  evidence  to  show 
that  a  conveyance,  on  its  face  a  mortgage,  is  in  fact  a  deed,  yet  it  is  equally  well  set- 
tled that  it  will  hear  evidence  to  show  that  a  deed,  absolute  on  its  face,  is  in  fact  but 
a  mortgage. 

In  pursuance  of  this  right,  the  defendants,  who  had  the  open  and  close, 
■  offered  evidence  upon  which  the  court  is  asked  to  decree  as  in  their  cross-petition 
prayed.    The  plaintiff  offered  no  evidence.  ♦ 

From  the  evidence  I  find  that,  in  1841,  John  W.  Coleman  was  the  owner  in 
fee  simple  of  the  premises  described  in  the  petition,  and  certain  other  premises  in 
the  vicinity  of  the  same,  all  of  which,  on  the  22d  day  of  December,  1841,  he  con- 
veyed by  deed,  absolute  on  its  face,  to  Griffin  Taylor.  That  on  December  28.  1841, 
'Griffin  Taylor  executed  and  delivered  to  John  W.  Coleman  a  lease  of  tlie  same 
premises  for  a  term  of  90  years,  renewable  forever,  with  privilege  of  purchase  at  any 
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time  after  13  years  from  the  date  of  the  lease,  on  payment  of  $20,000,  the  lessee,  his 
heirs  and  assigns  to  pay  all  taxes,  assessments,  etc.,  and  an  annual  rental  of  $2,100, 
in  equal  quarterly  installments  of  ^525  each,  ^25  from  each  installment  to  be 
deducted  for  prompt  payment. 

I  find  also  that  this  rent  so  reserved  was  the  equivalent  of  ten  per  cent,  per 
annum  on  $20,000,  and  that  it  was  regularly  paid  by  Coleman  down  to  May  15,  185U, 
at  which  time  he  had  fallen  behind  one  year  in  his  payments.  That  by  an  agreement 
of  that  date  this  $2,000 — year's  rent — was  made  an  additional  charge  upon  the  prem- 
ises under  the  lease,  and  thus  carried  along  until  the  lease  of  February  28,  1853. 
That  by  this  transaction  of  1853,  the  $2,000  so  due  and  unpaid  was  added  to  the 
original  amount  of  $2o,Oi«j,  and,  the  old  lease  being  surrendered,  a  new  lease,  the  one 
here  sued  upon,  was  given,  in  terms  similar  to  the  old,  with  a  privilege  of  purchase 
at  any  time  after  January  1,  1855,  on  payment  of  $22,000 — rent  payable  quarterly  in 
equal  installments  of  $550  each.  That  at  the  same  time  this  lease  was  given,  Cole- 
man  also  gave  to  Taylor  a  mortgage  on  certain  property  then  owned  by  him  on 
Fourth  street,  and  also  a  strip  of  ground  2J/i  feet  wide  on  Main  street,  the  condition 
of  which  mortgage  recited  the  lease  of  that  date,  and  provided  that  it  was  given  to 
secure  the  payment  of  rents  reserved  in  the  lease  and  the  performance  by  Coleman 
of  his  covenants  in  the  lease,  and  then  provided  further  that  on  payment  by  Cole- 
man of  $10,000  of  the  purchase  money  named  in  the  lease,  the  mortgage  should  be 
cancelled  as  to  the  Fourth  street  property,  and  that  whenever  all  the  $22,000  named 
in  the  lease  had  been  paid,  the  whole  mortgage  should  be  released.  On  the  3d  day 
of  February,  1862,  Coleman,  having  sold  the  Fourth  street  property,  paid  Taylor 
out  of  the  proceeds  of  the  sale  $lO,OoO,  with  interest  thereon  from  January  1,  1862, 
to  that  date,  and  thereupon  Taylor  cancelled  the  mortgage  as  to  the  Fourth  utreet 
property,  and  credited  Coleman  on  the  lease  with  the  payment  of  $10,000,  and 
recited  therein  that  in  consequence  the  rent  due  on  the  lease  was  thereby  reduced  to 
$1,200  per  annum. 

Afterward,  on  the  16th  day  of  April,  1862,  by  agreement  between  Coleman  and 
Taylor,  the  rent  of  said  premises  was  reduced  to  $964)  per  annum  for  the  period  of 
five  years  from  and  after  July  1,  1862,  in  consideration  whereof  Coleman  relinquished 
his  privilege  of  purchase  until  after  the  expiration  of  "five  years." 

That  rent  has,  ever  since  this  reduction,  been  paid  at  the  reduced  rate  of  $960 
per  annum. 

I  find  also  that  from  time  to  time,  under  the  old  lease  of  1841,  as  Coleman  had 
opportunity  to  sell  parts  of  the  property  covered  by  the  lease,  Taylor  deeded  the 
same  back  to  him  for  an  express  consideration  of  $1.00  by  quitclaim  deed,  and  thus 
permitted  Coleman  to  sell  oft  his  property  and  to  apply  the  proceeds  of  such  sales  to 
his  own  uses. 

I  find  also  that  in  all  the  receipts  given  by  Taylor  to  Coleman  for  monev  paid 
under  \ht<e  leases,  it  is  spoken  of  by  him  as  ground  rent,  except  one  dated  Febru- 
ary 3.  18^2,  in  which  he  speaks  of  $1,650  that  day  paid  him  in  full  for  interest  to 
January  1,  1862. 

All  the  foregoing  facts  I  find  from  documentary  evidence. 

I  find  further,  from  oral  testimony,  that  the  property  conveyed  by  Coleman 
in  1841  was  worth  at  the  time  $55,000.  Also  that  Taylor  told  W.  P.  Hulbert  that 
he  had  loaned  money  to  Coleman  on  mortgage.  Such  are  the  facts  of  this  case,  so 
far  as  it  is  matt-rial  to  state  them.    Are  they  sufficient  to  make  out  the  defense? 

Looking  first  to  the  transaction  of  1841.  and  viewing  it  in  the  light  of  all  thai 
then  transpired,  and  all  th^t  subsequently  occurred,  what  effect  shall  be  given  jt? 

XVhere  there  is  an  absolute  conveyance,  and  a  lease  back  with  the  orivilege 
of  purchase,  executed  at  the  same  time,  or  so  nearly  at  the  same  time  as  to  be  sub- 
stantially so,  the  presumption  is  that  both  instruments  are  to  be  considered  together 
as  parts  of  one  and  the  same  transaction.  Hence,  the  deed  of  December  22,  1841, 
from  Coleman  to  Taylor,  and  the  lease  back  from  Taylor  to  Coleman  of  December 
23,  1841,  may  fairly  be  presumed  to  have  been  parts  of  the  same  transaction. 

There  are  some  cases  that  seem  to  go  to  the  extent  of  holding  that  in  such  a 
case  the  persuniption  will  go  further,  and  hold  not  only  that  both  papers  are  a  part 
of  the  same  transaction,  but  that  the  transaction  was  a  mortgage. 

But  the  great  weight  of  authority  is  clearly  the  other  way — that  the  presump- 
tion is  no  more  than  that  the  two  instruments  are  part  of  the  same  transaction;  Mar- 
shall V.  Stewart.  17  O..  856,  properly  construed,  goes  no  further  than  this. 

It  follows  from  this  that  the  deed  of  December  22,  1841.  and  the  lease  of  the 
following  day.  should  be  construed  together  as  belonging  to  the  same  transaction, 
but  that  the  transaction  should  be  held  to  be  just  what  those  instruments  show  it  to 
have  been,  until  by  evidence  it  is  shown  to  have  been  different  from  what  they  make 
it  appear  to  be.    They  show  on  their  face  that  Coleman  conveyed  to  Taylor  certain 
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real  estate,  and  that  Taylor  leased  it  back  with  privilege  of  purchase  at  anv  time  after 
thirteen  years  from  that  date.  Coleman  sold  his  property,  but  reserved  a  right  to 
buy  it  back.  In  other  words,  on  the  face  of  these  papers,  the  transaction  of  1841 
was  a  conditional  sale,  and  not  a  mortgage. 

Such  transactions  are  lawful.  Parties  have  a  right  to  make  sales  upon  condi- 
tion, an4  upon  such  conditions,  if  they  be  legitimate,  as  they  may  see  nt  to  agree 
upon.  A  court  will  not  undertake  to  say  what,  in  such  a  case,  the  conditions  should 
have  -been.  It  will  only  inquire  whether  or  not  it  was  such  a  sale, 
and  what  the  conditions  were.  The  single  question  here  presented  is 
Aerefore  whether  or  not  the  evidence  shows  the  transaction  of  1841  to 
have  been,  not  a  conditional  sale,  as  the  papers  purport — ^but  a  mortgage. 
The  rules  to  guide  the  court  in  the  iexamination  of  this  question  are  well  settled.  By 
all  authority  the  question  is,  what  was  the  intention  of  the  parties?  If  they  intended 
it  to  be  a  mortgage,  the  court  will  so  decree,  no  matter  what  form  they  may  have 
given  the  transaction.  In  determining  whether  or  not  they  intended  it  to  be  a  mort- 
grage,  the  inquiry  is,  in  another  respect,  whether  or  not  by  the  transaction  a  debt 
was  created,  or  if  a  debt  already  existed,  whether  or  not  it  was  kept  in  existence, 
since  there  cannot  be  a  mortgage  without  a  debt,  and  hence  a  mortgage  could  not 
be  intended  unless  there  was  a  debt.  While  there  is  a  great  deal  of  conflict  of 
authority  as  to  whether  or  not  this  debt  must  be  a  personal  debt,  that  can  be  enforced 
against  the  debtor  or  mortgagor  by  action  at  law,  yet  it  is  universally  held  that  there 
must  be  a  debt  which  can  be  enforced  at  least  against  the  property.  In  short,  there 
must  be  the  relation  of  debtor  and  creditor  between  the  parties,  and  sooner  or  later 
there  must  come  a  time,  conditionally  or  absolutely,  when  by  the  terms  of  the  agree- 
ment made  by  the  parties,  the  lender  shall  have  the  right  to  proceed  at  least  against 
the  property  to  appropriate  it  to  the  payment  of  a  debt  due  him.  It  may  be  that  he 
has  bound  himself  to  look  no  further  than  the  property,  but  it  must  be  that  he  has 
a  right  to  go  at  least  that  far,  and  because  there  is  a  debt  due  him. 

If,  on  the  other  hand,  the  agreement  be  that  the  grantor  may  repay  or  not  at 
his  election,  and  failing  to  repay,  and  also  failing  to  pay  the  rent  or  interest,  or 
whatever  it  may  be  called,  gives  to  the  grantee  no  right  of  action  against  him  or 
the  property  to  enforce  payment,  then  the  transaction  is  a  conditional  sale  by  all 
authority.    Thus  in  2  Edwards  Chancery,  p.  144,  it  is  said: 

"Where,  by  the  terms  of  the  agreement,  the  money  advanced  is  not  paid  by 
way  of  loan  so  as  to  constitute  a  debt  and  a  liability  to  repay  it,  but  by  the  terms  of 
the  agreement  the  grantor  has  the  privilege  of  repaying  or  not  at  his  election,  there 
it  must  be  decreed  purchase  money,  and  the  transaction  will  be  a  sale  tipon  condi- 
tion." 

Applying  these  rules  to  the  evidence  in  this  case,  I  am  unable  to  decree  the 
transaction  of  1841  a  mortgage. 

And  for  the  simple  reason  that  I  am  unable  to  find  from  the  evidence  that  the 
parties  so  intended. 

It  is  insisted  by  the  defendants  that  the  facts  I  have  found  show  it  to  have 
been  such. 

They  say  it  is  apparent  that  only  a  loan  and  mortgage  were  intended,  from 
the  fact  that  the  property  conveyed  for  $20.0rK^  was  worth  $oo.OOO. 

Also  from  the  fact  that  the  privilege  of  purchase  was  denied  for  thirteen  years, 
showing  it  was  a  loan  for  that  time.  Also  from  the  fact  that  the  rent  reserved  was 
exactly  ten  per  cent,  per  annum  on  $20,000;  and  from  the  fact  that  in  one  of  the 
receipts  given  by  Taylor  he  spoke  of  the  money  paid  as  interest,  and  the  further  fact 
that  a  mortgage  was  taken  at  the  time  of  the  second  lease.  February  28,  1853.  on  the 
Fourth  street  property,  with  conditions  as  recited  above.  And  from  the  fact  that 
Taylor  once  told  Hulbert  he  had  loaned  Coleman  money  on  mortgage,  and.  in 
short,  without  naming  each  fact  of  the  case  in  detail,  it  is  insisted  that  every  feature 
of  the  case  indicates  a  mortjrage  to  secure  a  loan  of  money.  If  we  had  before  us  all 
tfie  facts  of  the  case  except  the  instructions  executed  by  the  parties  at  the  time  of  the 
transaction,  the  inference  insisted  upon  by  the  defendants  might  very  well  be  drawn. 

But  having  those  instruments  before  us,  and  seeing  what  they  show  the  trans- 
action to  have  been,  our  first  inquiry  must  be,  not  whether  the  inferences  claimed  by 
the  defendants  can  be  drawn  from  the  facts  shown,  but  whether  the  facts  are  con- 
sistent with  the  transaction  as  it  appeared  on  its  face.  For  if  all  the  facts  of  the  case 
are  in  harmony  with  the  transaction  as  the  parties  made  it  on  paper,  we  certainly 
are  not  at  liberty,  in  the  absence  of  evidence  to  the  contrary,  to  construe  the  trans- 
action to  be  something  else  than  it  seems,  simply  because  the  facts  would  admit  of 
such  construction. 

Are.  then,  the  facts  found  consistent  with  the  theory  that  the  transaction  of 
1841  was  a  conditional  sale? 
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The  fact  that  the  property  was  worth  $55,000  is  not  inconsistent  therewith. 
Coleman,  by  the  transaction,  did  not  part  with  the  $35,000  of  value  that  was  in  the 
property  over  and  above  the  $20,000  he  received  as  the  consideration  of  the  sale,  as 
has  been  contended.     His  privilege  which  he  reserved  of  purchasing  the  property, 
was  a  privilege  of  purchasing  $55,000  worth  of  real  estate  for  $20,000.     Hence  his 
privilege  was  worth  $35,000.    The  denial  of  the  exercise  of  this  privilege  for  thirteen 
years  from  the  date  of  the  transaction  does  not  show  that  the  money  was  to  be  then 
repaid,  but  only  that  it  was  not  to  be  paid  before  that  time.    The  release  by  Taylor 
of  property  at  different  times  to  enable  Coleman  to  sell  it,  and  allowing  him  to  use 
the  proceeds  of  such  sales,  does  not  show  necessarily  anything  more  than  that  Tay- 
lor considered  the  remainder  sufficient  security  for  all  the  interest  he  had  in  the 
premises.     As  to  the  mortgage  on  the  Fourth  street  property,  the  most  natural 
inference  is  that  by  reason  of  the  increase  of  the  privilege  of  purchase  to  $22,000,  and 
the  decrease  of  the  security  held  therefor  by  reason  of  the  releases  given  by  Taylor 
of  a  part  of  the  property  originally  conveyed,  Taylor  wanted  additional  security,  but 
it  does  not  follow  from  this,  nor  from  any  of  these  things,  that  Coleman  was  liable, 
or  to  become  liable,  at  any  time  to  repay  the  money  obtained  from  Taylor.    All 
these  things  are  entirely  consistent  with  the  transaction  as  it  appears  on  the  face  of 
the  papers.    For  while,  by  that  transaction,  it  appears  to  have  been  the  intention  of 
Coleman  to  borrow  upon  his  property  $20,000,  and  it  also  appears  further  to  have 
been  the  intention  of  Taylor  to  furnish  him  the  money,  yet  it  also  appears  equally 
clear  that  the  parties  did  not  intend  that  the  money  should  be  furnished  as  a  loan 
that  Coleman  was  bound  at  any  specified  time  to  repay.    Whether  the  reason  of  this 
was  the  usury  law,  or  what  not,  it  is  unnecessary  to  inquire.     Had  the  transaction 
been  a  loan  to  be  repaid,  then  the  question  of  interest  would  have  been  material;  but 
the  first  question  is  whether  or  not  that  was  the  transaction.    And  this  question  I 
must  answer,  as  I  have  said,  in  the  negative,  since,  by  the  terms  of  the  agreement 
the  parties  made,  it  is  provided  that  Coleman  was  not  only  to  have  the  money,  and 
have  it  for  thirteen  years,  but  he  was  to  have  it  as  much  longer  than  thirteen  years 
as  he  might  elect  to  keep  it.    In  other  words,  Coleman  was  under  no  obligation  to 
ever    repay    it.      If    he    was    under    no    obligation    to    repay,    Taylor    could 
never    enforce    payment,     either  against    Coleman    personally    or    against    the 
property.      All     Taylor     could     do     was    just     what     his     devisee     is     seeking 
to  do  here,  viz.:  proceed  under  the  lease  to  enforce  its  covenants,  or  to  have  it  for- 
feited.    Taylor  never  had  any  right  to  proceed  against  Coleman  personally,  or 
against  this  property,  to  enforce  payment  of  the  money  advanced.    His  right  was  to 
sue  for  rent,  if  not  paid,  and,  if  necessary,  have  the  leasehold,  which  had  been  carved 
out  of  the  property,  sold.    But  if  Taylor  could  not  enforce  payment  of  the  money 
advanced,  there  was  no  debt,  and,  if  no  debt,  there  could  not  have  been  a  mortgage. 
If  Taylor  and  Coleman  were  here  to  testify  about  the  transaction,  or  anyone 
else  for  them,  and  by  such  testimony  it  could  be  shown  that  the  intention  was  dif- 
ferent from  what  they  have  expressed,  that  intention  would  prevail.     But  there  is 
no  one  to  so  testify,  and  the  only  question  is.  therefore,  whether  or  not  the  papers 
that  are  before  us,  and  the  acts  and  conduct  of  the  parties  as  they  appear  therefrom, 
are  sufficient  to  show  such  intention.     For  the  reason  stated,  viz.:  because  these 
papers  and  the  acts  and  conduct  of  the  parties  as  shown  therefrom  are  consistent  with 
the  transaction  as  the  parties  made  it  on  its  face.  I  cannot  hold  that  they  intended 
differently  from  what  they  have  provided,  no  matter  how  much  these  facts  may 
appear  to  be  consistent  at  the  same  time  with  some  other  view. 

In  coming  to  this  conclusion  I  have  not  overlooked  the  fact  that  the  rent 
reserved  was  equal  to  the  rate  of  ten  per  cent,  per  annum:  nor  that  Taylor,  in  one  of 
the  receipts  given  by  him,  spoke  of  it  as  interest:  nor  that  he  once  spoke  to  Hulbert 
about  having  loaned  money  to  Coleman  on  mortgage. 

It  is  doubtless  true  that  the  rent  was  fixed  upon  the  basis  of  ten  per  cent,  per 
annum  on  the  amount  of  money  advanced  by  Taylor  to  Coleman,  but  that  circum- 
stance cannot  change  the  fact  that  the  parties  intended  that  Coleman  should  have  an 
election  to  pay,  or  not,  as  he  saw  fit.  And  for  the  very  reason  that  the  rent  was 
fixed  with  reference  to  a  rate  of  interest,  it  was  not  unnatural  and  should  not  have 
so  destructive  an  effect  upon  the  transaction  as  to  overturn  it.  that  Taylor  should 
have  used  the  word  "interest"  as  he  did.  And  so.  too,  when  we  bear  in  mind  the 
true  character  of  the  transaction,  and  thus  remember  that  while  it  was  a  sale,  yet  it 
was  a  conditional  sale:  a  sale  on  condition  that  Coleman  did  not  elect  to  purchase; 
a  sale,  therefore,  which  might  be  defeated  by  an  exercise  of  the  right  to  piirchase, 
and  thereby  turned  into  an  investment  of  money  upon  real  estate  security,  bearing, 
I  say.  all  this  in  mind,  the  transaction  bore  such  a  near  resemblance,  as  all  such 
transactions  do,  to  a  loan  upon  mortgage,  that  in  a  careless  conversation  Taylor 
might  so  have  spoken  of  it  without  necessarily  showing  it  to  have  been  a  mortgage 
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in  fact.  The  near  resemblance  of  such  transactions  to  mortgages  is  recognized  b^ 
our  supreme  court,  in  Slutz  and  Larue  v.  Desenberg  et  al.,  28  O.  S.,  371,  376,  where  it 
is  said  that  "A  mortgage,  when  in  form  a  deed  absolute,  and  a  conditional  sale  are 
frequently  so  nearly  allied  to  each  other  that  it  is  sometimes  difficult  to  say 
ipvhether  a  particular  transaction  is  the  one  or  the  other.  The  distinctive  difference, 
however,  appears  to  be  this:  The  former  is  a  security  for  a  debt;  the  latter,  a 
purchase  of  land  for  price  paid,  or  to  be  paid,  to  become  absolute  on  the  occurrence 
of  a  particular  event,  or  is  a  purch'ase  accompanied  by  an  agreement  to  resell  in  a 
^iven  time  for  a  given  price.  It  is  this  latter  kind  that  traverses  so  nearly  the 
boundary  line  of  being  a  mortgage." 

The  transaction  of  1841,  being  not  a  mortgage,  but  a  conditional  sale,  it  is  not 
necessary  to  consider  the  transaction  of  1853,  further  than  to  say  that  I  find  from 
the  evidence,  as  it  is  admitted  and  claimed  by  all  the  parties  hereto,  that  it  was  in 
legal  effect  but  a  renewal  of  the  transaction  of  1841,  made  necessary  by  the  sales 
.  that  had  been  made  of  some  of  the  property  and  the  non-payment  of  the  year's  rent, 
which  was  then  added  to  the  privilege  of  purchase.  Neither  is  it  necessary  in  this 
view  of  the  case  to  consider  the  question  as  to  usurious  interest. 

The  decree  will,  therefore,  be  in  favor  of  the  plaintiff  for  the  amount  due  her, 
and  that  the  same  shall  be  a  charge  upon  the  premises. 

Judge  Stanley  Matthews  and  Judge  M.  B.  Hagans,  for  plaintiff. 

Judge  J.  A.  Jordan  and  Hon.  Durbin  Ward,  for  defendants. 


328     AMENDMENT  OF  ERRORS  IN  ORDER  OF  SALE. 

[Pickaway  District  Court,  April  Term,  1880.] 
Minshall,  Tarbell  and  Cowen,  JJ. 
WILLIAM  E.  BOLIN  v.  WILLIAM  M.  ANDERSON. 

1.  Where  an  order  of  sale  of  land  was  "ordered  that  H..  the  sheriff  of  this  county, 

proceed  to  advertise  and  sell,"  and  the  order  issued  by  the  clerk  was  directed 
to  H.,  as  special  master  commissioner,  and  the  return  of  sale  was  signed,  "H., 
sheriff,  by  S.,  deputy,"  and  the  advertisement  was  signed,  "H.,  sheriff  and 
special  master,"  tne  discrepancies  were  merely  clerical  errors  and  amendable. 

2.  It  is  not  necessary  that  the  amendment  should  be  actually  made:  it  will  be  re 

garded  as  actually  made. 

Anderson  filed  a  petition  in  the  court  of  common  pleas  of  said  county 
to  foreclose  a  mortgage  executed  to  him  by  said  Bolin.  An  order  was 
made  that  the  land  should  be  sold,  and  it  was  "ordered  that  C.  F.  Hart- 
meyer  the  sheriff,  of  this  county,  proceed  to  advertise  and  sell,*'  etc.  The 
order,  issued  by  the  clerk,  was  directed  to  "C.  F.  Hartmeyer,  of  said 
county,  as  special  master  commissioner.  The  return  of  sale  was  signed, 
"C.  F.  Hartmeyer,  sheriff,  by  William  Schlayer,  deputy.''  The  advertise- 
ment was  signed,  "C.  F.  Hartmeyer,  sheriff  and  special  master  commis- 


sioner." 


A  motion  was  made  bv  Bolin  to  set  aside  the  sale,  on  account  of  these 
discrepancies.  The  motion  was  overruled  in  the  court  of  common  pleas, 
and  a  petition  in  error  was  filed. 

The  court  held:  1.  The  discrepancies  between  the  order  of  sale  and 
subsequent  proceedings  were  merely  clerical  errors,  and  were  amendable. 
Tn  Campbell  v.  Stiles,  9  Mass.,  216,  a  writ  directed  to  the  sheriff  of  Frank- 
lin county  was  served  and  returned  by  the  sheriff  of  Hampden,  and  the 
court  permitted  the  writ  to  be  amended,  as  a  mere  mistake  of  the  clerk. 
In  Simcoke  v.  Frederick,  1  Ired.,  27,  a  direction  to  the  sheriff  was  amended 
bv  order  of  court,  and  the  coroner  substituted.  Tn  Havan  v.  Hovt. 
37  N.  Y.,  300,  the  name  of  a  referee  was  substituted  in  a  decree  of  fore- 

2    L.  B.  4 


-30  OHIO  DECISIONS.  Vol.  V. 

Cuyabojra  Common  Pleas  Court.  328 

closure  in  place  of  the  sheriff,  after  sale  was  made.  Similar  cases  may 
•be  found  in  Herman  on  Executions,  p.  55,  sections  66-68. 

2.  It  is  not  necessary  that  the  amendment  should  actually  have  been 
made ;  it  will  be  regarded  as  actually  made ;  Herman  on  Executions,  sec- 
tion 66;  Sibila  v.  Bahney,  34  O.  S.,  399;  2  Penn.  St.,  336;  45  Barb.,  123; 
64  Penn  St.,  1;  53  Id.,  390;  Ins.  Co.  v.  Kelly,  24  O.  S.,  345. 

A.  R.  BoHn,  for  plaintiff. 

Page  &  Abernethy,  for  defendant. 


APPEAL  BOND.  328 

[Pickaway  District  Court,  April  Term.  1880.] 

Minshall,  Tarbell  and  Cowen,  J  J. 

M.  L.  HAYS  et  al.  v.  JACOB  RUSH. 

An  appeal  bond,  with  the  attorney  of  the  appellant  as  surety,  in  violation  of  a  rule  of 
court  against  receiving  attorneys  as  sureties,  is  not  void,  and  the  appellants 
will  be  allowed  to  put  in  a  bond  with  other  surety. 

In  this  case  a  motion  was  made  to  dismiss  an  appeal,  because  the 
•surety  on  the  appeal  bond  was  the  attorney  for  the  appellants.  There  was 
a  rule  of  this  court,  directing  that  "no  attorney  should  be  received  as  bail 
•or  surety  in  any  case."  The  appellants  moved  the  court  to  allow  them 
to  substitute  another  surety  in  place  of  the  attorney. 

The  court  held  that  the  bond  was  not  void ;  that  the  motion  to  dismiss 
should  be  overruled,  and  the  appellants  allowed  to  put  in  an  appeal  bond, 
with  other  security. 


CONTRACTS  FOR  INTEREST.  348 

[Cuyahoga  Common  Pleas,  May  Term,  1880.] 
tUNITED  STATES  MORTGAGE  CO.  v.  ELIZABETH  L.  SAFE  et  al. 

1.  A  bond  given  for  a  loan  of  money  runninjy  five  years,  drawing  interest  at  the 

rate  of  eight  per  cent,  per  annum,  payable  semi-annually,  and  the  semi-annual 
installment  o!  interest  also  drawing  mterest  at  the  rate  of  eight  per  cent,  per 
annum,  is  usurious. 

2.  The  first  section  of  the  act  of  May  4,  1869,  is  not  intended  to  restrict  parties  in 

contracts  for  interest,  except  as  to  the  amount  that  may  be  contracted  to  be 
paid  in  any  one  year. 

3.  Contracts  to  pay  interest  at  the  rate  of  eight  per  cent,  per  annum,  payable  semi- 

annually, are  not  usurious. 

BARBER,  J. 

This  action  is  brought  on  a  written  ontract  between  the  plaintiffs, 
Ann,  Leo.  W.  and  Elizabeth  L.  Saff,  July  2, 1875,  by  which  they  agreed  to 
•pay  the  plaintiff  $7,000  on  October  1, 1880,  and  pay  interest  thereon  at  the 
rate  of  8  per  cent,  per  annum,  to  pay  interest  semi-annually,  and  in  case 
the  interest  w^as  not  paid  wdien  due,  then  to^ay  interest  thereon  at  the 
rate  of  eight  per  cent,  per  annum. 

A  stipulation  in  the  mortgage  gave  the  plaintiff  the  option  to  declare 
the  principal  due  and  collectable,  if  the  interest  was  not  paid  within  thirty 

tA  holding  contra  to  that  in  the  first  paragraph  of  this  syllabus  is  found  in 
Taylor  v.  Hiestand,  46  O.  S.,  345. 
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days  after  due,  and  under  this  stipulation  the  foreclosure  was  commenced, 
as  the  mortgagees  failed  to  pay  the  interest.  The  defendants  plead  usury, 
which  the  plaintiff  denies. 

The  only  question  is  whether  or  not  this  contract  is  usurious;  if  it  is 
not,  plaintiff  is  entitled  to  the  full  amount  of  his  claim ;  if  it  is,  he  is  entitled 
only  to  interest  at  the  rate  of  six  per  cent. 

The  statute  allows  a  contract  for  any  rate  not  exceeding  8  per  cent, 
per  annum,  payable  annually. 

The  statutory  provisions  necessary  to  be  noticed  are  as  follows: 

Section  3179,  Rev.  Stat. 

Section  3179.  The  parties  to  a  bond,  bill,  promissory  note  or  other 
instrument  of  writing  for  the  forbearance  or  payment  of  money  at  any 
future  time,  may  stipulate  therein  for  payment  of  interest  upon  the  amount 
thereof,  at  any  rate  not  exceeding  8  per  cent,  per  annum,  payable  annually. 

Section  3180.  Upon  all  judgments,  decrees  or  orders,  rendered 
upon  any  bond,  bill,  note  or  other  instrument  of  writing  containing  stip- 
ulations for  the  payment  of  interest  in  accordance  with  the  provisions  of 
the  preceding  section,  interest  shall  be  computed  till  payment  at  the  rate 
specified. 

In  cases  other  than  those  provided  for  in  the  two  preceding  sections, 

when  money  becomes  due  and  payable  upon  any  bond,  bill,  note  or 

other  instrument  of  writing  hereafter  made,     *     *     *     the  creditor  shall 

be  entitled  to  interest  at  the  rate  of  six  per  cent,  per  annum,  and  no  more. 

Is  a  contract  to  pay  8  per  cent.,  payable  semi-annually,  and  that  the 
semi-annual  installments  shall  also  bear  interest  at  the  rate  of  8  per  cent, 
usurious? 

Fobes  &  Adams  v.  Judson  Cantfield,  3  O.,  17,  is  cited  by  the  de- 
fendant. 

The  syllabus  of  that  case  is  as  follows : 

"Agreement  to  pay  interest  upon  interest  after  the  interest  has 
accrued  is  not  usurious."  The  facts  in  that  case  were,  the  defendant  in  1801 
was  indebted  to  the  plaintiff.  In  1807,  the  principal  and  interest  being 
unpaid,  the  principal  and  interest  at  that  time  were  added  together,  and 
that  sum  by  agreeement  made  a  new  principal  on  which  defendant  agreed 
to  pay  interest  annually.  In  1812  the  whole  still  remaining  unpaid,  simple 
interest  was  computed  to  that  date,  and  note  and  mortgage  given  for  the 
new  principal  thus  made,  interest  to  be  paid  annually  from  that  tmie. 
The  court  held  it  was  not  usurious  under  the  laws  of  Connecticut.  The 
statute  under  which  that  decision  was  made  was  in  substance  as  follows: 
"When  a  debt  is  due  and  the  creditors  pressing  for  the  money,  and  it  is 
agreed  in  consideration  of  forebearance  to  pay  more  than  six  per  cent, 
interest,  and  a  new  security  is  taken,  it  is  a  reloaning  of  the  money  and 
brings  the  case  within  the  statute.'*  The  above  is  only  an  exposition  of 
the  statute  by  Swift  in  his  Digest,  and  is  cited  by  the  court  in  this  case. 

The  question  before  the  court  was  whether,  when  money  was  due^ 
including  interest,  the  adding  interest  and  principal  together  and  giving 
a  note  therefor  with  interest  at  the  legal  rate  was  usury;  or  in  other  words, 
was  it  usury  to  agree  to  pay  interest  on  interest  that  was  already  due? 
The  court  held  it  was  not. 

This  is  not  that  case.  Here,  at  the  time  the  money  is  loaned,  it  is 
agreed  that  the  semi-annual  payments  of  interest,  if  not  paid  at  maturity 
shall  draw  interest  at  the  rate  of  8  per  cent. 

Monnett  v.  Sturges,  25  O.  S.,  384,  is  next  cited  by  defendant. 


n 
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The  syllabus  is  as  follows : 

"An  agreement  to  pay  interest  semi-annually  at  the  rate  of  ten  per 
cent,  per  annum  is  not  usurious  within  the  meaning  of  the  act  of  March  14, 
1850,  allowing  parties  to  contract  for  any  rate  of  interest  not  exceeding 
ten  per  cent.** 

The  statute  referred  to  reads  as  follows:  "Parties  to  any  bond,  bill, 
promissory  note  or  other  instrument  of  writing  for  the  payment  or  ior- 
bearance  of  money,  may  stipulate  therein  for  interest,  *  *  *  at  any 
rate  not  exceeding  ten  per  centum  yearly." 

"The  court  held  the  limitation  in  the  statute  is  upon  the  rate  of  inter- 
est, and  not  upon  the  periods  of  its  payment.  An  agreement  to  pay  ten 
per  cent,  per  annum  semi-annually  is  not  an  agreement  to  pay  more  than 
at  the  rate  of  ten  per  cent,  per  annum." 

Dunlap  V.  Wiseman  et  al.,  2  Disney,  398,  is  next  cited  by  defendant. 

The  question  in  that  case  arose  on  a  note  given  April  14, 1853,  under 
the  ten  per  cent,  law,  providing  for  the  payment  of  "ten  per  cent,  interest 
yearly  from  date  to  be  paid  at  the  end  of  each  six  months."  The  court 
held,  on  the  authority  of  Watkinson  v.  Root,  4  O.,  373,  that  the  semi- 
annual installments  of  interest  would  draw  interest  at  the  rate  of  six  per 
cent,  after  they  came  due.  The  court  says:  "We  are  disposed  to  give 
the  statute  a  strict  construction.  If  the  parties  had  agreed  by  the  terms 
of  the  contract  to  pay  interest  at  the  rate  of  ten  per  cent,  on  the  interest 
as  it  matured  it  would  be  a  contract  for  that  sum."  Although  that  ques- 
tion was  not  in  the  case,  the  court  indicates  that  if  the  agreement  had  been 
to  pay  interest  at  the  rate  of  ten  per  cent,  on  the  semi-annual  installments 
it  would  have  been  legal. 

This  case  was  decided  by  a  judge  of  the  superior  court  of  Cincinnati, 
a  court  of  co-ordinate  jurisdiction  with  this  court,  and  is  entitled  to  no 
greater  authority  than  the  opinion  of  a  judge  of  this  court.  Judge  Spen- 
cer was  a  learned  judge,  and  as  to  all  questions  examined  and  passed  upon 
by  him  is  entitled  as  is  the  opinion  of  any  judge  to  careful  consideration. 

It  is  said,  and  on  the  authority  of  one  of  the  attorneys  in  the  case  who 
is  now  a  judge  of  this  court,  that  in  the  case  of  Irwings  v.  Walker,  tried  in 
the  common  pleas  of  this  county  several  years  ago.  Judge  Foote  held  that 
such  a  contract  would  be  usurious — ^and  as  the  question  was  an  issue  in 
this  case,  and  was  considered  and  passed  upon  by  the  very  able  judge 
who  decided  it,  this  opinion  of  Judge  Foote  is  entitled  to  greater  weight. 

Brown's  Assignee  v.  Haskins,  superior  court  Montgomery  countv, 
Ohio. 

Judge  Haynes  held  "that  the  present  law  in  regard  to  interest  only 
regulates  the  rate  of  interest,  and  not  the  terms  of  payment.  A  note 
drawing  interest  at  eight  per  cent,  payable  quarterly  or  semi-annually  is 
not  usurious." 

This  court  has  also  held  that  the  mere  fact  that  the  interest  is  payable 
quarterly  or  semi-annually  does  not  render  the  note  usurious. 

I  am  also  referred  to  the  opinion  of  the  late  Hon.  Sherlock  J.  Andrews, 
This  opinion  is  given  upon  the  sole  question  as  to  whether  a  note  at  eight 
per  cent,  interest,  payable  semi-annually,  is  usurious.  The  opinion  re- 
views all  the  authorities  and  is  exhaustive  on  the  subject,  and  the  holding 
IS  tiiat  the  limitation  of  the  act  of  May  4, 1869,  apply  to  the  rate  per  cent., 
and  not  to  the  time  of  payment,  and  that  such  note  is  not  usurious — a  con- 
clusion in  which  I  fullv  concur. 
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The  case  of  the  Marietta  Iron  Works  v.  William  Lottimer,  25  O.  S., 
621,  is  cited  by  defendant. 

The  second  paragraph  of  the  syllabus  is  as  follows: 
"Under  section  1  of  the  act  of  May  4,  1869,  a  note  made  payable 
three  years  after  date  with  interest  at  the  rate  of  7  per  cent,  per  annum, 
payable  quarterly,  is  not  usurious. 

In  this  case  the  court  only  decide  that  the  limitations  of  the  act  apply 
only  to  the  amount  of  interest  that  may  be  taken,  and  not  to  the  time  of 
payment,  and  that  the  interest  may  be  taken  on  the  semi-annual  instru- 
ments of  interest  if  the  whole  amount  provided  for  in  the  contract  does  not 
exceed  the  limitations  of  the  statute.  There  was  nothing  else  in  the  case. 
The  notes  drew  interest  at  7  per  cent.,  payable  quarterly,  and  if  the  interest 
was  paid  upon  the  installments  the  sum  of  all  the  interest  to  be  paid  or 
recoverable  in  any  one  year,  would  not  exceed  8  per  cent,  per  annum,  pay- 
able annually. 

The   late   decision   of   the  supreme  court  in  Ohio  ex  rel.  Lasky  v. 
Board  of  Education  of  Perrysburgh,  35  O.  S.,  519,  does  not  decide  this 
question.     In  that  case  the  board  of  education  had  agreed  to  borrow  a  sum 
of  money  at  an  aggregate  rate  of  interest  of  15  per  cent.,  in  manner  fol- 
lowing:    For  the  amount  borrowed  bonds  were  to  be  issued  bearing  the 
authorized  rafte  of  interest,  8  per  cent.,  and  for  the  excess  of  interest  orders 
on  the  treasury  were  to  be  issued  payable  at  the  same  time  as  the  legal 
interest.     The  power  to  borrow  money  and  issue  bonds  was  given  to  the 
board  by  statute,  S.  &  S.  710,  and  they  were  authorized  to  issue  bonds  at 
a  rate  of  interest  not  exceeding  8  per  cent.,  payable  semi-annually.    The 
xrourt  hold  that  when  the  power  to  contract  is  conferred  by  statute,  and  has 
been  fully  executed,  and  something  additional  not  authorized  by  statutes 
is  stipulated  to  be  done  which  is  clearly  distinguishable  from  the  rightful 
execution,  the  execution  of  the  power  so  far  as  authorized  is  good,  and 
void  as  to  the  excess;  that  the  giving  of  the  orders  on  the  treasury  for  the 
•excess  of  interest  is  clearly  distinguishable  from  the  issue  ^qf  the  bonds, 
and  is  without  authority  and  void,  but  that  the  bonds  are  not  void,  and 
the  reason  is  obvious.     The  board  had  no  power  to  act  at  all  except  as  it 
was  derived  from  statute,  and  because  they  attempted  to  issue  orders  on 
the  treasury  for  illegal  interest  which  they  had  no  power  to  do,  the  issue 
of  the'bonds,  which  power  was  given  by  statute,  was  not  affected  thereby; 
The  power  of  a  natural  person  to  contract  is  not  given  by  law,  but  is  an 
inherent  right.     The  law  only  puts  a  limit  upon  it,  in  contracts  for  interest, 
for  the  good  of  the  borrower. 

The  case  is  not  in  point,  and  decides  nothing  at  issue  in  this  case. 
The  point  made  in  this  case  is  not  covered  by  any  of  the  opinions 
cited,  and  I  am  not  aware  that  it  has  anywhere  been  decided.  This  con- 
tract is  not  only  to  pay  8  per  cent,  interest  in  semi-annual  installments, 
but  to  pay  8  per  cent,  interest  on  the  semi-annual  installments.  In  every 
vear  one  semi-annual  installment  would  be  due  at  the  end  of  each  six 
months,  and  for  the  six  months  following  would  draw  interest  at  8  per 
cent.,  by  the  terms  of  the  contract.  The  face  of  the  note  is  $7,000.  Eight 
per  cent,  per  annum  is  $560. 

1st  semi-annual  installment $280  00 

^  year  interest  at  8  per  cent 11  20 

Add  last  semi-annual  interest 280  00 


$571  20 
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which  exceeds  8  per  cent,  per  annum  on  the  note  by  $11.20.  Is  this  a  vio- 
lation of  the  statute  so  as  to  taint  the  note  with  usury? 

It  is  claimed  that  the  semi-annual  installment  is  due  at  the  end  of  the 
half  year.  If  the  plaintiff  had  his  money  he  could  invest  again  at  8  per 
cent.,  and  that  it  can  make  no  difference  whether  he  invests  it  with  the 
maker  of  the  note  by  a  contract  made  at  the  time  the  note  is  given,  or 
after  it  matures.  And,  at  all  events,  if  the  semi-annual  payments  are  legal, 
the  amount  due  at  the  end  of  each  half  year  will  draw  interest  until  the 
end  of  the  year,  under  the  provisions  of  the  third  section  of  the  statute, 
and  that  this  interest  at  6  per  cent.,  added  to  the  two  installments,  would 
exceed  8  per  cent,  per  annum,  and  hence  the  law  could  not  be  intended  to 
limit  a  contract  for  a  special  rate  of  interest  on  the  semi-annual  install- 
ments. It  is  not  necessary  to  decide  in  this  case  whether  or  not  6  per 
cent,  can  be  collected  on  the  semi-annual  installments.  What  the 
law  aims  at  is  to  limit  the  amount  of  interest  that  can  be  contracted 
for  in  any  one  year,  and  it  seems  to  me  that  it  is  pretty  effectually 
accomplished  by  the  language  used,  "not  exceeding  8  per  cent,  per  an- 
num, payable  annually."  What  is  meant  by  this  act  is  that  parties  may 
make  such  contract  with  respect  to  interest  and  its  time  of  payment  as 
they  please,  subject  only  to  the  limitation  that  the  total  amount  of  interest 
contracted  for  shall  not  exceed  in  any  year  8  per  cent,  on  the  principal 
sum  loaned.  The  contract  in  this  case  calls  for  a  sum  exceeding  that 
amount  by  $11.20.  The  contract  is  therefore  usurious,  and  by  the  well- 
settled  law  in  regard  to  usurious  contracts,  the  plaintiflF  is  only  entitled  to 
recover  6  per  cent,  interest  on  the  note  payable  semi-annually.  As  more 
than  this  amount  had  been  paid  up  to  the  commencement  of  this  action, 
the  petition  must  be  dismissed. 

I  am  not  informed  as  to  whether  any  of  the  defendants  are  entitled 
to  dismiss  on  their  cross-petitions.  If  they  are,  the  rights  of  the  plaintiff 
can  be  protected  in  the  decree  in  accordance  with  this  opinion. 

M.  R.  Kjeth,  for  plaintiff. 

C.  F.  Morgan,  for  defendants. 
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[Pickaway  District  Court,  April  Term,  1880.] 

Minshall,  Cowen  and  Tarbell,  JJ. 

SCOVIL  and  RE'BER,  Assignees,  v.  S.  W.  STAGE  et  al. 

Where  the  debts  of  a  firm  were  between  $55,000  and  $71,000,  and  its  assets  but  $3,900, 
and  the  individual  debts  of  the  only  partner  who  owed  anything  or  had  any 
property  was  $68,000,  and  his  property  $58,000,  the  joint  creditors  must  be 
confined  to  the  partnership  fund,  and  the  individual  crcuitors  take  the  whole 
individual  fund.  The  court  cannot  say  there  is  no  partnership  fund  where 
there  is  $3,900. 

On  the  23d  of  September.  1875,  Samuel  W.  Stage,  being  insolvent, 
executed  and  delivered  a  deed  to  the  said  Scovil  and  Reber  of  all  his  prop- 
erty in  trust  for  his  creditors.  At  about  the  same  time  Samuel  Marfield, 
Jr.,  and  the  said  Samuel  W.  Stage,  being  partners  under  the  name  of  Mar- 
field  &  Stage,  and  also  being  insolvent,  executed  and  delivered  a  deed  of 
all  their  property  to  the  said  Scbvil  and  Reber  in  trust  for  their  creditors. 
The  amount  realized  out  of  the  individual  property  of  the  said  Stage  was 
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$58,097.94,  and  his  individual  indebtedness  was  $67,852.49.  The  liabili- 
ties of  the  firm  of  Marfield  &  Stage,  $70,812.38,  but  of  that  sum  $24,183.92 
were  rejected  by  the  assignees  and  were  in  litigation.  The  total  assets  of 
the  firm  for  distribution  were  $3,900.  During  the  existence  of  the  said 
partnership,  said  Stage  was  the  owner  of  a  large  amount  of  personal  prop- 
erty and  a  valuable  tract  of  land  consisting  of  about  700  acres.  The  said 
Samuel  Marfield  had  no  separate  property  during  the  existence  of  the  said 
firm  and  was  not  owing  any  individual  debts.  The  petition  was  filed  by 
the  assignees  in  this  case  to  obtain  the  direction  of  the  court  in  regard  to 
the  distribution  of  the  funds  belonging  to  the  two  estates.  The  creditors 
of  Marfield  &  Stage  presented  their  claims  to  the  assignees  of  Samuel  W. 
Stage,  and  claimed  that  the  said  assignees  should  distribute  the  individual 
property  of  the  said  Stage  pro  rata  among  all  the  creditors  of  the  said 
Samuel  W.  Stage,  and  of  said  Marfield  &  Stage.  This  claim  was  resisted 
by  the  individual  creditors  of  the  said  Samuel  W.  Stage. 

The  court  held  that  the  join  debts  were  payable  out  of  the  joint  estate, 
and  the  separate  debts  out  of  the  separate  estate.  That,  as  it  was  admitted 
that  there  would  be  no  surplus  from  either  estate,  it  was  unneces- 
sary to  make  any  decree  in  that  regard.  It  was  ordered  that  the  separate 
property  of  Samuel  W.  Stage  should  constitute  a  fund  to  pay  his  individ- 
ual debts,  and  the  joint  property  of  Marfield  &  Stage  should  be  applied  in 
payment  of  the  debts  of  the  firm  of  Marfield  &  Stage.  The  court  would 
not  be  justified  in  saying  that  there  was  no  partnership  fund  in  a  case 
where  it  was  admitted  that  there  was  a  partnership  fund  of  $3,900. 

Walters,  for  the  partnership  creditors,  cited:  15  Am.  Law  Reg.,  N. 
S.  214,  and  insisted  that  there  was  no  partnership  fund  for  distribution  in 
contemplation  of  law. 

B.  H.  Bostwick  and  Henry  F.  Page,  for  the  assignees,  cited:  Rod- 
gers  V.  Meranda,  7  O.  S.,  179;  Brock  v.  Bateman,  25  O.  S.,  609;  Parsons 
on  Partnership,  483 — note:  Collier  on  Partnership,  sec.  920-926;  Bissett 
on  Partnership,  114;  McCulloch  v.  Dashiell,  2  H.  &  G.,  106. 


353  WIFE'S  ACKNOWLEDGMENT. 

[Hamilton  District  Court,  May,  1880.] 

B.  H.  MOORMAN  v.  MARTIN  SCHWEIN  et  al. 

A  certificate  of  acknowledgment  of  a  wife,  to  a  deed,  must  show  both  that  she 
acknowledged  it  separately  or  jointly  with  her  husband,  and  that  she  declared 
on  separate  examination  that  she  voluntarily  acknowledged,  signed  and 
sealed  the  mortgage,  and  that  she  was  still  satisfied  therewith. 

It  was  claimed  in  this  case  that  Peter  Schwein,  one  of  the  defendants, 
l":ad  advanced  a  certain  sum  of  money  to  a  building  association  having  a 
mortgage  prior  to  one  held  by  him  upon  the  property  of  the  defendant, 
Martin  Schwein,  and  that  to  the  extent  of  the  advancement  he  was  to  be 
subrogated  in  the  place  of  the  association. 

COX.  J. 

A  question  raised  in  this  case  was  as  to  the  sufficiency  of  the  acknowl- 
edgment made  by  the  wife  of  Martin  Schwein  in  the  mortgage  to  Moor- 
man to  bar  her  right  of  dower.  The  acknowledgment  was  in  this  form : 
'*Be  it  remembered  that,  on  the  14th  of  May,  1874,  before  me.  the  sub- 
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scriber,  a  notary  public,  personally  appeared  Martin  Schwein,  the 
grantor  in  the  above  named  deed,  and  acknowledged  the  signing  and  seal- 
ing thereof  to  be  his  voluntary  act  and  deed  for  the  use  and  purposes 
therein  mentioned.  And  the  said  Phillipoena  Schwein, .  wife  of  the  said 
Martin  Schwein,  being  examined  by  me  separate  and  apart  from  her  said 
husband,  and  the  contents  being  by  me  made  known  and  explained  to 
her  as  the  statute  directs,  declares  that  she  did  voluntarily  sign,  seal  and 
acknowledge  the  same,  and  is  still  satisfied  therewith,  as  her  deed  for  the 
uses  and  purposes  therein  mentioned." 

It  was  claimed  upon  the  part  of  Mrs.  Schwein  that  she  did  not,  in 
fact,  acknowledge  the  mortgage  before  the  officer,  but  simply  acknowl- 
edged that  she  had  voluntarily  signed  and  sealed  it,  and  was  still  satisfied 
therewith. 

Questions  in  regard  to  the  taking  of  acknowledgments  have  come 
up  very  repeatedly  in  our  supreme  court  in  almost  every  phase  in  which 
they  can  be  raised.  That  court  has  settled  the  principle  that  the  require- 
ments of  the  statute  must  be  substantially  complied  with.  This  acknowl- 
edgment does  not  set  forth  that  she  acknowledged  it  either  separately  or 
jointly  with  her  husband.  It  sets  forth  only  that  she  made  the  acknowl- 
edgment separate  and  apart  from  her  husband — that  she  voluntarily 
acknowledged,  signed  and  sealed  the  mortgage,  and  that  she  was  still  sat- 
isfied therewith.  It  was  not  a  compliance  with  the  law.  There  was  no 
acknowledgment  by  her  in  the  presence  of  the  officer  as  contemplated  by 
the  statute. 

The  case  comes  within  the  decision  of  Ward  v.  Mcintosh,  12  O.  S., 
231,  and  of  Ludlow  v.  O'Neil,  29  O.  S.,  183.  In  the  latter  case  the  court 
says,  "of  course,  the  deed  is  not  binding  on  her  till  executed  by  both,  and, 
of  course,  the  certificate  must  show,  both  that  she  acknowledged  the 
'signing  and  sealing,'  and  also  that  she  was  separately  examined,  and 
made  the  declaration  required  by  statute." 

Another  question  arose  as  to  whether  this  defect  could  be  corrected. 
There  was  no  prayer  in  the  cross-petition  of  the  mortgagee  asking  a 
reformation  in  this  respect,  nor  did  the  testimony  make  out  a  case  which 
would  require  the  court  to  reform  it.  It  is  admitted  that  the  notary,  if 
here,  would  testify  that  the  husband  and  wife  were  both  present  >vhen 
the  acknowledgment  was  taken:  but  the  agreement  does  not  show  that 
he  could  state  that  she  acknowledged  the  deed  as  signed  in  the  first  clause 
of  the  certificate. 

Decree  will,  therefore,  be  entered  reserving  the  right  of  the  wife  to 
her  inchoate  right  of  dower. 

R.  B.  Wilson  and  H.  E.  Randell,  for  plaintiff. 

F.  J.  Riddle,  for  defendant. 


SETTING  ASIDE  JUDGMENT  FOR  FRAUDS.  353 

[Hamilton  District  Court,  May,  1880.] 

MARY  A.  FACKLER  v.  BAVARIAN  RELIEF  SOCIETY. 

A  petition  to  set  aside  a  judgment  on  the  ground  that  the  plaintiff,  as  administratrix, 
was  sued  on  a  liability  incurred  by  her  decedent  as  surety  on  a  bond,  and  that 
she  had  pleaded  to  that  state  of  facts,  whereas  he  was  only  a  witness  on  the 
bond,  which  she  did  not  know,  the  bond  being  in  German  and  counted  in  En- 
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353  Bradstreet,  Adm'r,  v.  Shauk,  Guarcian. 

glish,  and  she  relying  on  the  statements  in  the  petition,  does  not  state  a  case 
of  fraud. 

COX,  J. 

This  was  a  petition  in  error  by  the  plaintiff  as  administratrix  of  her 
husband,  George  Fackler,  to  set  aside  a  judgment  of  the  superior  court 
on  the  ground  of  alleged  fraud  of  the  prevailing  party,  of  which  she  had 
no  knowledge  until  after  the  term  of  court  at  which  the  judgment  was 
rendered.  It  that  case  suit  was  brought  by  the  society  against  one  Cluck, 
its  treasurer,  and  against  Fackler  and  August  Sieckman  as  securities 
upon  his  bond.  The  alleged  fraud  consists  in  the  fact  that  the  bond  was 
in  German,  but  the  society  in  its  petition  counted  upon  it  as  in  English, 
and  relying  upon  the  statement  in  the  society's  petition  that  Fackler  was 
a  surety,  she  pleaded  to  that  state  of  the  case,  whereas,  in  fact,  he  was 
only  a  witness  to  the  bond. 

The  court  held  that  there  was  no  error  in  the  proceedings  to  set  aside 
the  judgment;  that  the  plaintiff  had  as  full  an  opportunity  of  defending  in 
the  original  case  as  parties  usually  have;  that,  if  she  had  called  for  the 
original  bond,  before  pleading,  or  after  pleading,  or  during  the  trial  of  the 
case,  she  would  have  been  put  in  possession  of  the  same  facts  of  which  she 
was  now  put  in  possession.  It  did  not  appear  what  evidence  the  court 
had  before  it  in  the  original  case,  and  it  is  to  be  presumed  after  judgment 
that  there  was  sufficient  evidence  to  warrant  the  judgment.  Not  having 
done  so,  she  could  not  complain  that  the  court  refused  to  open  up  the 
judgment. 

Judgment  affirmed. 


362  SALE  OF  REAL  ESTATE  BY  GUARDIAN. 

[Hamilton  District  Court,  May,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

BRADSTREET,  Admr.,  v.  JOHN  A.  SHANK,  Guardian. 

"Where  an  administrator  of  an  estate,  in  order  to  save  the  homestead  from  sale  to 
pay  debts,  wishes  to  sell  realty  in  another  state,  and  by  arrangement  with  the 
adult  heirs  and  guardian  of  the  minor  heirs  it  is  sold  at  guardian's  sale,  and 
the  guardian  refuses  to  comply  with  his  agreement  to  pay  the  proceeds  to  the 
administrator,  the  latter  may  maintain  a  suit  to  compel  him  to  do  so. 

This  case  came  up  on  appeal  from  the  common  pleas  court.  A.  B. 
Carpenter  died  some  eight  years  ago,  leaving  a  widow  and  several  chil- 
dren. It  was  the  desire  of  all  parties  that  the  old  homestead  of  the  family 
be  saved,  but  unless  real  estate  owned  by  Carpenter  in  Illinois 
could  be  sold  to  pay  the  debts,  the  homestead  here  must  go  under  the 
hammer.  Accordingly  Mr.  Bradstreet,  administrator,  tried  to  sell  the 
Illinois  property,  but  found  the  law  on  the  subject  of  foreign  administrat- 
ors' sales  so  tangled  up  that  nobody  considered  a  title  acquired  at  such  a 
sale  good  for  anything.  A  guardian,  however,  might  sell  without  trouble. 
Accordingly  it  was  agreed  that  J.  T.  Demar,  who  was  then  guardian, 
should  sell  the  land,  as  guardian,  pay  over  the  proceeds  to  Bradstreet, 
administr^or,  in  consideration  of  which  Bradstreet  should  refrain  from 
selling  the  homestead.  Before  the  sale  things  became  so  mixed  that  Mr. 
Demar  became  dissatisfied  and  resigned.  John  A.  Shank  was  appointed 
guardian,  and,  as  the  plaintiff  claims,  made  the  same  agreement  as  De- 
mar. 
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The  property  was  sold  for  $1,650,  which  everybody  expected  would 
bring  $10,000.  Three  years  ago  Mr.  Bradstreet  asked  for  these  funds 
from  Mr.  Shank,  as  guardian,  according  to  contract,  but  Mr.  Shank 
declined  to  pay  over  on  the  ground  that  he  had  not  made  such  a  contract, 
and  he  denied  the  right  to  subject  any  of  this  money  to  pay  the  debts  of 
Carpenter,  deceased,  as  the  right  to  do  so  had  become  barred  by  the 
statute  of  limitations  of  Illinois,    The  adult  heirs  made  the  same  defense. 

JOHNSTON,  J. 

Two  things  are  clearly  developed  by  the  evidence:  That  Carpenter 
died  much  indebted,  the  homestead  being  heavily  incumbered  by  mort- 
gage; and  that  he  did  not  leave  sufficient  personalty  to  pay  his  indebted- 
ness. 

The  administrator  is  a  trustee  for  the  creditors,  and  as  such  holds  the 
property  of  his  intestate.  Upon  failure  of  personal  property,  he  may 
resort  to  the  realty.  He  has  the  right  to  elect  what  real  estate  he  will  sell, 
where  there  be  several  tracts.  The  heir  is  not  entitled  to  anything  from 
the  estate  until  the  debts  are  paid.  He  proceeded  to  sell  the  property  in 
Chicago,  at  the  request  of  the  defendants,  to  save  the  homestead  that  cov- 
ered their  heads.  They  were  without  any  ready  means  of  support — four 
of  them  being  minors,  and  two  adult  heirs.  The  guardian  consented  for 
his  wards,  and  the  adults  were  well  advised,  and  consented  to  the  agree- 
ment throughout,  until  it  was  found  that  the  property  did  not  realize  as 
much  as  anticipated.  Now,  if  this  was  an  action  to  compel  the  guardian 
to  go  forward  and  sell  the  property,  as  agreed,  relief  could  scarcely  be 
granted.  What  w'as  agreed  upon,  however,  has  been  accomplished.  The 
guardian  did  sell  the  property,  and  he  has  brought  the  proceeds  here  with- 
in this  jurisdiction,  and  all  the  parties  reside  here  and  are  before  the  court. 
The  fund  is  the  representative  of  the  property  sold.  It  is,  as  was  the  real 
estate  from  which  it  was  derived,  chargeable  with  the  debts  of  the 
deceased.  The  statute  of  limitations  does  not  apply.  By  the  decisions  of 
Illinois,  whether  the  administrator  ''is  barred  in  any  case,  depends  upon 
the  fact  whether  he  has  been  diligent  in  prosecuting  the  settlement  of  the 
estate."  The  administrator  in  this  case  seems  to  have  exercised  all  proper 
diligence,  and  the  claim  that  the  administrator  cannot  maintain  this  char- 
acter of  action — ^being  purely  equitable — is  untenable.  That  he  can  main- 
tain this  action  we  think  is  fairly  sustained  by  the  decisions  of  our  supreme 
court  in  case  of  Douly's  Admrs.  v.  Shields,  14  O.,  359,  364,  and  of 
Calkins  v.  Johnston,  20  O.  S.,  549. 

As  there  seems  to  be  no  dispute  as  to  the  amount  of  this  fund,  a 
decree  for  the  plaintiff  will  be  entered  in  accordance  with  the  prayer  of  the 
petition,  and  the  decision  made. 

Long  &  Biddle,  for  plaintiff. 

McGarrv  &  Shank,  for  defendant. 


f 
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363  JURY  FEES. 

[Hamilton  District  Court,  May,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

STATE  OF  OHIO  ex  rel.  ATKINSON  v.  CAPPELLER,  Auditor. 

1.  A  juror  in  the  police  court,  on  the  trial  of  a  misdemeanor,  is  entitled  to  his  fees 

out  of  the  county  treasury,  by  Rev.  Stat.,  section  1785.  Sections  1306  and  1307 
do  not  apply  to  jurors. 

2.  But  the  mandamus  against  the  auditor,  to  compel  payment,  will  be  refused 

where  the  certificate  of  the  clerk  of  the  police  court  does  not  show  whether 
the  juror  was  a  regular  juror  ot-  a  talesman,  the  fees  of  whom  are  not  the 
same,  but  merely  say  he  is  entitled  to  two  dollars  (the  fees  of  a  regular  juror). 

J.  V.  Atkinson  served  as  juror  in  the  police  court,  in  the  prosecution 
of  John  Cunningham  for  exhibiting  gaming  devices.  He  received  from 
Samuel  Smiley,  the  clerk  of  that  court,  a  certificate  that  he  had  served  as 
juror  in  that  case;  that  it  was  in  the  trial  of  an  offender  against  a  state  law, 
and  that  he  was  entitled  to  two  dollars  from  the  countv  treasurv.  The 
certificate  was  presented  to  the  auditor,  who  refused  to  draw  his  warrant 
for  the  amount.  This  application  was  for  a  mandamus  to  compel  the 
auditor  to  draw  his  warrant  for  the  amount  of  two  dollars. 

The  counsel  for  the  auditor  interposed  a  demurrer  to  the  petition, 
and  the  case  was  presented  to  the  court  on  the  statement  of  the  facts  in 
the  petition, 

The  counsel  for  the  defendant  relied  upon  sectioo?  1306  and  1307  of 
the  Revised  Statutes  as  a  justification  for  refusing  to  draw  the  warrant. 
Section  1306  provides  that  all  fees  of  witnesses,  justices  of  Jhe  peace,  con- 
stables, sheriffs,  etc.,  in  the  trial  of  felonies,  shall  be  paid  out  of  the  county 
treasury.  Section  1307  provides  that  in  no  other  case  than  felonies  shall 
such  fees  be  allowed  out  of  the  county  treasury.  These  two  sections,  it  is 
claimed,  are  conclusive  of  the  question. 

JOHNSTON.  J. 

As  the  word  juror  does  not  appear  in  section  1306  or  section  1307, 
which  is  inhibitory,  it  could  not  be  put  in  by  implication  that  under  section 
1785,  Revised  Statutes,  the  police  court  is  a  court  of  record;  that  its 
jurors  are  treated  in  the  statutes  just  as  those  of  the  common  pleas;  that, 
under  the  statute,  they  are  to  receive  the  same  fees  as  in  the  common  pleas 
court,  and  that  these  are  to  be  payable  out  of  the  city  treasury  in  the  trial 
of  offenses  against  city  ordinances,  and  out  of  the  county  treasury  in  the 
trial  of  offenses  against  state  laws.  It  appeared  by  the  certificate  of  the 
police  court  clerk  that  the  trial  was  of  an  offense  against  the  state  law,  a 
misdemeanor,  and  therefore  he  became  entitled  to  the  same  fees  as  a 
common  pleas  juror. 

A  mandamus,  however,  is  not  a  writ  of  right.  It  only  issues  when  the 
relator  makes  a  clear  case  for  its  application.  Jurors  are  of  two  classes, 
or  grades,  so  far  as  fees  are  concerned ;  regular  and  talesman.  Under  the 
statute,  the  former  is  entitled  to  two  dollars  per  day,  while  the  latter  is  only 
entitled  to  one  dollar.*  The  certificate  does  not  state  whether  Atkinson 
served  as  a  regulstr  juror  or  as  a  talesman.  It  only  certifies  that  he  is 
entitled  to  two  dollars.  Now,  it  is  not  the  clerk's  business  to 
fix  the  amount  of  the  fee,  but  only  to  state  the  length  and  char- 
acter of  the  services.  Without  sufficient  data  before  him,  therefore,  Mr. 
Cappeller  rightly  refused  to  draw  his  warrant.    It  may  be  that  he  was  only 
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a  talesman.  If,  however,  the  certificate  is  amended  so  as  to  state  whether 
Atkinson  served  as  a  regular  juror  or  a  talesman,  the  mandamus  will 
issue,  if  the  auditor  should  then  refuse  to  draw  his  warrant. 

John  F.  Murphy,  for  the  relator. 

Asa  W.  Waters,  for  respondent. 


BUILDING  ASSOCIATION  MORTGAGES.  364 

[Hamilton  District  Court,  May,  1880.] 

WINDISOH,   MUHLHAUSER  &  BRO.  v.  KORMAN  et  al 

Dues,  interest  and  fines  should  be  included,  up  to  the  date  of  the  decree,  rather  than 
to  the  first  day  of  the  term,  and  dues  and  interest,  but  not  fines,  would  con- 
tinue to  the  date  of  confirmation,  but  interest  on  these  installments  would  in 
turn  bear  interest  from  the  time  fines  ceased  to  be  computed.  To  this  must 
be  added,  on  confirmation,  the  present  value  of  the  future  dues  and  interest 
to  the  time  of  dissolution,  and  only  the  present  value.  This  may  be  ascer- 
tained by  summing  up  the  successive  weekly  installments,  for  the  probable 
future  duration  of  the  society,  and  discounting  the  amount  for  the  mean  or 
average  time  between  the  first  and  last  installment.  Thus,  if  the  probable 
^  future  duration  is  122  weeks,  the  average  time  is  6VA  weeks.    Now,  if  the 

dues  are  $5  per  week,  and  the  interest  $2.50,  $9.10  is  the  entire  amount  of 
future  dues  and  interest,  of  which  the  present  value  is  $854.36,  for  that  at  inter- 
est for  6154  weeks  would  produce  $915.  (Rule  in  German  Building  Associa- 
tion V.  Flack,  1  C.  S.  C.  R,,  468,  not  followed.) 

AVERY,  J. 

The  ([uc^tion  for  determination  arises  under  a  mortgage  to  the  Eu- 
reka Building  Association.  The  mortgage  was  in  the  usual  form  of  build- 
ing association  mortgages,  securing  the  payment  of  $5.00  weekly  dues, 
and  $2.50  weekly  interest,  with  all  fines.  In  the  decree  for  sale  in  the 
court  of  common  picas,  the  dues,  interest  and  fines  up  to  the  first  day  of 
the  term  were  calculated,  and  in  default  of  payment  sale  was  ordered. 
.  Upon  the  sale  the  plaintiffs  in  the  action  became  the  purchasers,  and  the 
sale  w*as  confirmed  and  distribution  ordered.  From  the  order  of  distribu- 
tion the  building  association  appealed,  and  the  question  before  us  is  the 
amount  due  under  the  mortgage. 

The  amount  due  up  to  the  first  day  of  the  term  was  found  by  the 
decree  of  sale.  This  included  dues,  interest  and  fines  up  to  that  time, 
although  they  should  have  been,  we  think,  computed  up  to  the  date  of  the 
decree.  But  from  the  time  to  which  they  w^ere  taken  and  on  until  the 
confirmation  of  the  sale,  the  dues  and  interest  would,  under  the  allega- 
tions of  the  cross-petition  of  the  building  association,  continue  to  accrue. 
Fines  would  not  be  included,  for  the  reason  that  by  taking  the  decree 
for  sale,  interest  had  been  made  to  begin  running  on  dues,  and 
the  association  could  not  have  interest  on  dues  and  fines  both.  But 
each  weekly  installment  of  dues  and  interest,  meanwhile  accruing,  would 
in  turn  bear  interest.  This  interest,  as  well  as  interest  on  the  amount 
found  by  the  decree  of  sale,  being  calculated  to  the  date  of  confirmation, 
and  the  whole  summed  up,  the  only  other  amount  t©  be  ascertained  is  the 
present  value  of  the  future  dues  and  interest  up  to  the  time  the  associa- 
tion shall  be  dissolved.  The  mortgage  was  conditioned  to  secure  such 
dues  and  interest,  but  only  their  present  value  is  to  be  taken,  since  the 
property  having  been  sold,  the  amount  is  to  be  paid  without  waiting.  The 
present  value  of  an  amount  payable  in  future  installments  is  the  sum  of 
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the  installments,  less  interest  upon  each  for  the  time  it  would  have  to  run — 
in  other  words,  such  sum  as  when  put  at  interest  in  several  portions  ac- 
iording  to  the  period  fixed  for  each  installment,  would  produce  the  entire 
amount.  The  present  value  of  the  future  dues  and  interest  under  this 
mortgage  in  such  sum,  therefore,  as  when  put  at  interest  would  meet  each 
installment  up  to  the  time  the  association  is  dissolved.  It  may  be  ascer- 
tained by  summing  up  the  successive  weekly  installments  for  the  probable 
future  duration  of  the  association,  and  discounting  the  amount  for  the 
n»ean  or  average  time  between  the  first  installment  and  the  last.  That  is, 
the  probable  future  duration  from  and  after  confirmation  being  one  hun- 
dred and  twenty-two  weeks,  the  mean  or  average  time  is  sixty-one  weeks 
and  a  haJf,  and  $915  being  the  entire  amount  of  future  dues  and  interest^ 
the  present  value  is  $854.36,  a  sum  which,  at  interest  for  sixty-one  and  a 
hair  weeks,  would  produce  $915. 

The  whole  account  mav  then  be  stated: 

Amount  found  by  order  of  sale $   229  50 

Interest  to  confirmation.  May  13,  1879 4  65 

Dues  and  interest,  18  weeks  from  order  of  sale  to  con- 
firmation          135  00 

Interest  on  above,  average  time 1  48 

Value  of  future  dues  and  interest  from  date  of  con- 
firmation         854  36 


I  $1,224  99 

In  this  computation,  the  day  of  confirmation,  and  not  of  the  sale,  is 
taken  as  the  period  at  which  to  determine  the  amount,  for  the  reason  that 
the  mortgagor  would  have  until  that  time  to  redeem.  And  although  the 
distribution  has  been  delayed  by  the  appeal,  no  question  is  made  as  to 
that  by  the  building  association,  the  only  party  who  could  be  affected 
bv  it. 

We  are  aware  that  tne.  computation  of  the  value  of  future  dues  and 
interest  is  not  according  to  the  rule  laid  down  in  German  Building  Asso- 
ciation V.  Flach,  1  Sunr.  Court  Reporter,  468,  477,  out  we  are  unable  to 
adopt  such  rule.  Distribution,  therefore,  \v—  .>e  made:  ^.224.99  to  the 
building  association,  and  the  balance  to  plaintiffs. 

A.  E.  Carr,  for  buildine  association. 

Baldwin  &  Bruner,  contra. 


4 1 0  DOWER-^  JUDGMENT. 

[Cuyahoga  Common  Pleas,  June,  1880.] 

CLEMENT  STOLTZ  v.  LOUISA  BOLTZ. 

An  action  may  be  maintained  against  a  widow,  to  subject  to  the  payment  of  a  judg- 
ment against  her,  the  dower  interest  she  holds  in  lands  owned  by  her 
deceased  husband,  before  the  dower  has  been  set  oflF  to  her. 

This  is  a  proceeding  in  equity,  in  the  nature  of  a  creditor's  bill,  to 
subject  the  dower  interest  of  the  defendant  in  certain  lands  owned  by  her 
deceased  husband  in  his  lifetime,  and  durine  her  coverture  with  him, 
before  the  same  has  been  set  off  to  her,  to  the  payment  of  a  judgment 
obtained  by  the  plaintiff  against  her.     It  is  averred  in  the  petition  that  the 
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husband  of  the  defendant  died  intestate,  seized  of  certain  real  estate,  leav- 
ing the  defendant,  his  widow  and  six  children,  who  are  in  possession  of 
the  said  estate,  receiving  the  rents  and  profits  thereof;  that  no  dower  has 
«ver  been  set  oflf,  or  assigned  in  any  way  to  her,  according  to  law,  and 
that  she  purposely  refrains  from  having  it  assigned,  to  avoid  its  being 
reached  on  execution.  The  petition  also  avers  plaintiff  obtained  judg- 
ment; that  execution  was  issued  thereon,  and  no  goods  or  chattels  were 
found  whereon  to  levy. 

The  defendant  files  a  general  demurrer  to  this  petition,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action ;  and  the 
question  of  law  sought  to  be  presented  by  this  demurrer  is  this:  "Can  the 
unassigned  dower  interest  of  a  widow  in  the  lands  of  her  deceased  hus- 
band be  subjected  by  proceedings  in  equity  to  the  payment  of  a  judgment 
rendered  against  her?" 

The  exact  nature  of  the  right  of  dower  when  it  is  inchoate,  as  well  as 
contingent,  and  its  nature  when  it  has  become  consummate  by  the  death 
of  the  husband,  and  before  any  assignment  thereof,  has  been  frequently 
discussed,  and  decisions  have  been  made  which  do  not  entirely  harmonize 
with  each  other. 

It  has  been  characterized  by  a  distinguished  judge  while  inchoate, 
and  before  the  death  of  the  husband,  as  **shadowy  and  fictitious,"  and  it 
has  also  been  said  "that  it  is  not  of  itself  property  the  value  of  which  may 
be  estimated,  and  yet,  notwithstanding  this,  our  own  supreme  court,  in  a 
very  recent  case,  Unger  v.  Leiter,  32  O.  S.,  210.  have  recognized  it  as 
property,  and  allowed  the  wife's  inchoate  interest  in  it  to  be  estimated  and 
paid  for  out  of  the  proceeds  of  land,  even  during  the  lifetime  of  the  hus- 
band. 

The  question  presented  by  this  demurrer  is,  so  far  as  I  know,  a  new 
one  in  Ohio;  it  has  certainly  never  been  passed  on  by  the  supreme  court 
of  our  own  state,  and,  in  fact,  in  but  few  of  the  courts  of  other  states  are 
decisions  on  this  subject  reported.  It  is  insisted,  on  behalf  of  the  defend- 
ant, that  a  widow's  dower,  before  the  same  has  been  assigned  or  set  off, 
is  a  mere  personal  right  to  have  an  estate  created,  as  provided  by  statute, 
in  the  lands  of  her  deceased  husband;  that  until  such  assignment  she  is 
not  invested  with  the  freehold  estate  therein;  that  she  has  no  seizin;  no 
right  of  entry ;  cannot  exercise  ownership  over  it :  is  not  entitled  to  rents 
and  profits,  and  that  the  estate  can  only  be  made  effectual  bv  her  applica- 
tion to  have  it  set  off  to  her  according  to  the  letter  of  the  statute. 

Thev  insist  also  that  the  authorities  abundantlv  maintain  and  settle 
the  doctrine  that  a  release  by  the  doweress  or  the  sale  and  conveyance  by 
her  of  her  contingent  right  of  dower  to  a  stranger  to  the  fee  is  not  opera- 
tive to  convey  to  him  anv  legal  right  or  Atate  therein.  1  Barber,  Supreme 
Court  Record,  500:  Park,  on  Dower,  334;  9  Ind.,  298;  23  111.,  81;  32  Ala.. 
404;  Price  v.  Church,  4  O.,  523;  9  Mass.,  143. 

And  it  has  undoubtedlv  been  held  in  manv  states,  and  in  numerous 
cases,  that  such  dower  interest  of  a  widow  before  the  same  has  been  set 
off,  is  not  such  an  interest  as  can  be  levied  on,  and  sold  on  an  execution  at 
law,  at  the  instance  of  a  judgment  creditor.  There  are  exceptions  to  this 
doctrine  in  some  states  which  hold  that  the  fee  vests  immediately  on  the 
death  of  the  husband.  5  T.  T.  Marsh,  156;  20  John.,  411;  11  Mass.,  298; 
2  N.  H.,  48;  23  111.,  81;  15  B.Mon.,  591;  19  Ala.,  367;  1  Wash.,  R.  P.,  257; 
2  Scribner  on  Dower,  26. 
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Now,  although  this  may  fairly  be  conceded  to  be  the  general  hold- 
ing, and  although  it  has  been  decided  and  well  settled  as  law  in  most  o£ 
the  states  that  a  conveyance  or  transfer  by  a  widow  of  her  unassignedx 
dower  interest  to  a  stranger  to  the  title  conveys  to  him  no  legal  interest 
ill  the  estate;  and  although  it  has  been  equally  well  settled  in  most  of  the- 
states  that  such  an  unassigned  interest  is  not  such  an  estate  as  can  be 
seized  and  sold  on  execution  at  law,  yet  I  do  not  consider  that  these  things 
necessarily  imply  that  a  fair  sale  or  transfer  of  such  an  interest  is  wholly 
inoperative  or  void  in  equity;  nor  does  it  necessarily  follow  that  such 
dower  interest,  before  the  same  is  set  off  to  the  widow,  is  o'ne  that  cannot 
be  reached  by  proper  proceedings  in  a  court  of  equity,  for  the  purpose  of 
subjecting  the  same.     Both  of  these  things  were  certainly  true  of  any 
other  equitable  right  or  chose  in  action,  before  the  adoption  of  the  code,, 
and  yet  the  transfer  of  such  rights  could  always  have  been  protected,  or 
such  rights  subjected  by  proceedings  in  equity.    And  an  examination  of 
the  authorities  clearly  discloses  that  transfers  of  unassigned  dower  inter- 
est, when  the  same  are  not  sufficient  or  inoperative  to  carry  any  legat 
interest  in  the  same,  have  frequently  been  protected  and  enforced  in  equity. 
In  33  N.  H.,  524,  it  was  held  "that  a  party  who  takes  a  conveyance  of 
a  right  of  dower  would  have  an  equitable  interest,  and  that  if  a  widow 
sells  her  right  of  dower  before  assignment,  the  purchaser,  having  the 
power  of  attorney,  may  maintain  a  suit  for  dower  in  her  name." 

In  2  Ind.,  37,  it  is  said:  "Such  rights  of  action  and  such  interests 
were  assignable  in  equity  at  common  law  so  as  to  enable  the  assignee  to- 
recover  upon  them  in  a  suit  in  his  own  name  in  chancery." 

Chief  Justice  Storey  says,  2  Storey  Rep.,  630:  "Courts  of  equity  do» 
not,  like  courts  of  law,  confine  themselves  to  the  giving  of  effect  to  assign^ 
ments  of  rights  and  interests,  which  are  absolutely  fixed  and  in  esse; 
on  the  contrary,  they  support  assignments  not  only  of  choses  in  action, 
but  of  contingent  interests  and  expectations." 

In  7  Iredell's  Eq.,  152,  it  was  held  "that  although  a  widow,  before- 
assignment  of  dower,  is  not  seized  of  any  portion  of  the  estate  and  cannot 
convey  any  title  at  law,  that  she  can  make  such  a  contract  as  equity  cani 
enforce." 

In  27  la.,  198.  Chief  Justice  Dillon  savs :  "But  in  equity  the  right  of  a-, 
widow  to  sell  and  convey  her  dower  interest  before  assignment  has  been- 
frequently  recognized,  and  the  assignee  may  prosecute  a  suit  for  dower  in* 
her  name." 

See  also  on  this  point  the  following  authorities:  4th  Rich.  L.,  506;- 
Wright's  Reports,  460;  1  Wash.  R.  P.,  251;  2  Scribner  on  Dower,  40,  43;: 
1  McMullan  Equity,  S.  C,  35. 

Now,  these  authorities  seem  to  settle  the  question  that  the  right  to- 
have  dower  is  not  a  purely  personal  right,  but  that  it  is  a  vested  property 
interest  transferable  in  equity  to  others  before  the  same  has  been  assigned! 
and  set  off  by  metes  and  bounds. 

This  unassigned  dower  interest  is  variously  termed  in  the  authorities 
a  "vested  interest,"  "a  right,  or  interest  in  land,"  "a  legal  interest  in  land,'* 
"a  substantial  right,  possessing  in  contemplation  of  law  the  attributes  of 
property,  and  to  be  estimated  and  valued  at  such,",  "as  a  thing  or  chose  in 
action,"  as  "a  right  paramount  to  all  subsequent  titles  derived  through  the 
husband." 

Jacobs'  Law  Dictionary.  McArthur  v.  Franklin,  16  O.  S.,  193;  Unger 
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V.  Leiter,  32  O.  S.,  210;  Singree  v.  Welch,  321;  27  la.,  148,  197;  12  Ind., 
37;  4  Paige,  448;  1  Smede's  and  M.  Ch.,  490. 

It  is  difficult  to  perceive  why  a  person  entitled  to  this  kind  of  prop- 
erty, which  may  be  exceedingly  valuable,  shall  be  permitted  to  keep  it 
away  from  her  just  creditors,  or  why  an  interest  of  this  kind,  like  any  other 
valuable  right,  cannot  be  subjected  in  equity. 

Neither  is  it  apparent  why,  if  this  kind  of  an  interest  is  an  "equitable 
interest,"  "a  chose  in  action."  or  **a  claim,"  the  statute  of  our  own  state 
does  not  distinctly  and  specifically  authorize  such  a  proceeding. 

Section  54,  64,  statutes  of  1880,  provide  that  **when  a  judgment 
debtor  has  not  real  or  personal  property  sufficient  to  satisfy  a  judgment, 
any  equitable  interest  which  he  has  in  real  estate,  *  *  *  or  any  interest 
he  has  *  *  *  in  any  claim  or  chose  in  action  shall  be  subject  to  the 
payment  of  the  judgment  by  action." 

And  although  the  authorities  directly  bearing  on  this  point  are  very 
few,  indeed,  and  although  an  action  of  this  kind  is  very  rarely  to  be  found 
in  the  reports,  yet  we  are  not  entirely  without  definite  authority  in  sup- 
port of  the  right  to  maintain  the  action.  In  the  second  volume  of  "Scrib- 
ner  on  Dower"  it  is  said:  "As  a  result  of  the  doctrines  of  the  equity  court 
above  described,  it  is  held  that  the  right  of  dower  before  assignment  may 
be  reached  by  creditor's  bill."  In  4th  Paige,  448,  Chancellor  Walworth 
held  the  same  doctrine,  and  said:  "But  in  equity,  if  the  widow  is  in  pos- 
session, or  is  entitled  to  assignment  of  dower  immediately,  the  want  of  a 
mere  formal  assignment  of  dower  is  not  considered  material.  *  *  ♦ 
She  has  no  right,  therefore,  in  conscience  or  in  equity,  to  deprive  her  cred- 
itors of  the  benefit  of  her  right  of  dower  for  the  satisfaction  of  her  debts  or 
of  continuing  in  possession  and  neglecting  to  ask  for  a  personal  assign- 
ment which,  if  made,  and  entry  made  under  it,  would  entitle  her  creditors 
to  reach  it  by  execution. 

And  in  this  case  the  court  appointed  a  receiver  and  authorized  him  to 
proceed  in  her  name  for  the  recovery  and  assignment  of  her  dower  inter- 
est. The  same  ruling  was  subsequently  followed  in  5  Barb.,  438,  but  it  is 
claimed  by  defendant  that  these  decisions  depend  very  largely  upon  the 
wording  of  the  New  York  statutes,  which  conferred  on  courts  of  equity 
large  powers.  But  I  have  examined  this  statute,  and  do  not  think  it  any 
broader  or  more  comprehensive  than  the  statute  of  our  own  state,  or  that 
it  enlarged  the  general  powers  of  courts  of  equity.  The  latest,  aild  indeed 
the  only  case,  I  have  been  able  to  find  is  the  case  of  Davidson  et  al.  v. 
Whittlesey  et  al.,  in  the  supreme  court  of  the  District  of  Columbia, 
reported  in  1  Mc Arthur's  Rep.,  163;  and  it  is  directlv  in  point,  and  is  not 
made  to  depend  on  any  statute  whatever.     The  syllabus  is:    First: 

"The  dower  right  of  a  widow  which  has  not  been  assigned  may  be 
subjected  in  equity  to  the  payment  of  her  own  debts  contracted  since  the 
death  of  her  husband."  Second:  "When  it  is  manifest  that  an  assign- 
ment of  dower  by  metes  and  bounds  cannot  be  made,  a  receiver  will  be 
appointed  to  take  charge  of  and  rent  out  the  property  until  the  widow's 
share  of  the  rents  is  sufficient  to  satisfy  the  judgments  and  costs."  This 
doctrine  is  also  distinctly  recognized  by  Chief  Justice  Dillon  in  27  la.,  198. 
It  is  not  necessary  now  to  decide  what  is  the  proper  practice  in  order  to 
render  this  right  effectual,  but  I  will  now  simply  hold  that  the  present 
action  can  be  maintained ;  that  the  petition  does  contain  a  good  cause  of 
•action,  and  the  defendant's  demurrer  to  the  petition  is  therefore  overruled. 


J 
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413  Taylor  V.  Elder. 

412  [Hamilton  District  Court,  June,  1880.] 

STATE  OF  OHIO  ex  rel.  WILSON  et  al,  Trustees,  v.  RITT  et  al. 
For  opinion,  see  &  Dec.  R.,  940  (s.  c.  8  Am.  Law  Rec,  750). 


413  JURISDICTION. 

[Hamilton  District  Court,  June,  1880.] 
Avery,  Cox  and  Johnston,  JJ. 

RHODA  ANN  TAYLOR  v.  MARY  T.  B.  ELDER. 

Under  section  6709,  Rev.  Stat.,  the  district  court  could  review  judgments  of  the 
superior  court  of  Cincinnati,  in  general  term,  on  petition  in  error,  filed  before 
the  passage  of  the  act  of  April  13,  1880,  and  that  act  did  not  affect  petitions  in 
error  already  filed. 

Error  to  superior  court  of  Cincinnati.  Motion  to  dismiss  petition  in 
•error.  Judgment  rendered  on  reservation  by  the  superior  court,  general 
term,  April,  1878.  Ground  of  motion  that  the  district  court  had  no  juris- 
diction in  error  over  such  judgment. 

AVERY,  J. 

Undoubtedly  at  the  time  the  judgment  was  rendered,  only  the  supreme 
court  had  jurisdiction  to  review.  But  by  the  revised  code,  which  took 
effect  September  1,  1878,  re-enacted  by  section  6709  Rev.  Stat.,  a  judg- 
ment or  final  order  of  any  superior  court  may  be  reversed,  vacated  or  modi- 
fied by  the  district  court  for  errors  appearing  on  the  record.  In  Gib- 
bons V.  Catholic  Institut'e,  34  O.  S.,  289,  this  section  was  construed,  in  con- 
nection with  the  act  of  May  10, 1878,  which  repealed  section  17  of  the  act 
organizing  the  superior  court  and  all  parts  of  such  act  conferring  upon 
the  court  in  general  term  jurisdiction  to  entertain  petitions  in  error  to  the 
court  in  special  term,  and  it  was  held,  taking  the  two  acts  together  and 
•considering  that  the  legislature  had  not  repealed  those  parts  of  the  super- 
ior court  act  which  provided  for  petitions  in  error  frpm  the  general  term 
to  the  supreme  court,  that  the  jurisdiction  of  the  district  court  did  not 
extend  to  judgments  of  the  general  term  already  rendered.  The  Revised 
Statutes,  however,  which  took  effect  January  1,  1880,  repealed  the  act 
organizing  the  superior  court,  and  in  re-enacting  it,  omitted  all  provisions 
for  petitions  in  error  from  the  general  term  to  the  supreme  court,  nor 
indeed  was  the  exercise  of  any  jurisdiction  by  the  court  in  general  term 
provided  for  except  upon  reservation  from  special  term. 

The  petition  in  error  in  the  present  case  was  filed  March  5, 1880.  As 
the  law  stood  at  that  time  a  judgment  of  the  superior  court,  as  well  as  of 
the  common  pleas,  might  have  been  reviewed  by  petition  in  error  filed  by 
leave  in  the  supreme  court  under  section  6710,  Rev.  Stat.  But  there  was 
nothing,  as  when  Gibbons  v.  The  Catholic  Institute,  supra,  was  decided, 
to  limit  the  jurisdiction  of  the  district  court,  under  section  6709,  so  that  it 
would  not  extend  to  judgments  of  the  superior  court  in  general  term. 
The  district  court,  therefore,  had  jurisdiction  to  entertain  this  petition  in 
error  when  it  was  filed.  The  act  passed  and  took  eflFect  April  13,  1880, 
providing  that  judgments  and  orders  of  the  superior  court  upon  reserva- 
tion to  general  term  shall  be  reviewable  only  by  the  supreme  court,  does 
not  affect  the  case.  That  is  the  law  now,  but  was  not  when  the  petition 
was  filed.  ' 

Motion  overruled. 

I.  S.  Conner,  for  motion. 

Jordan  &  Bettman,  contra. 

5    L.  B.  6 
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(Hamilton  District  Court,  June,  1880.]  414 

WM.  C.  SMITH  V.  JAMES  O'CONNOR. 

?or  opinion,  see  6  Dec.  R.,  934  (s.  c,  8  Am.  Law  Kec,  742).  It  was  reversed 
by  the  supreme  court.    See  opinion,  40  O.  S.,  214. 


EXECUTOR— APPEAL  BOND.  414^ 

[Hamilton  District  Court,  June,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

H.  W.  TAYLOR,  Exr.,  v.  McCULLOM  et  al. 

Where  an  appeal  bond  on  appeal  b^-  an  executor  against  the  estate  for  services,, 
poundage  and  a  claim  assigned  to  the  executor,  was  ftxed  by  the  probate 
court  at  blank:  Held,  that  of  the  two  provisions  that  an  executor  need  give 
no  appeal  bond  on  appealing  in  the  interest  of  the  estate,  and  that  a  persoa 
interested  personally  may  appeal,  but  must  give  an  appeal  bond,  the  latter 
applies,  since  the  items  were  all  of  personal  interest  to  the  executor,  and  not  in 
the  interest  of  the  estate,  and  the  appeal  must  be  dismissed  for  want  of  a  bond. 

COX,  J. 

Taylor  and  McCullom  were  executors  of  Mr.  PuUen.  Each  filed  sepa- 
rate accounts  in  the  probate  court.  The  court  found  McCullom's  ac- 
count correct  with dollars  in  his  hands.     In  Taylor's  account  there 

were  two  or  three  items  to  which  exception  was  taken  and  the  exceptions 
sustained.  .  $7,392  was  found  in  Taylor's  hands.  These  items  were  a 
claim  for  $1,800  against  the  estate,  which  had  been  assigned  to  Taylor. 
Another  was  an  item  of  $250  for  himself  for  extra  services„and  another 
$293,  poundage  for  himself.  There  was  another  item  of  some  $1,200 
for  a  monument;  on  which  the  probate  court  reserved  a  decision.  From; 
the  ruling  of  the  probate  court  .Taylor  appealed  to  the  common  pleas  court. 
His  bond  for  appeal^the  probate  judge  fixed  at  blank.  In  the  common 
pleas  court  defendants  made  a  motion  to  dismiss  the  appeal  because  no 
bond  had  been  given,  which  motion  the  common  pleas  granted.  The 
case  now  comes  before  the  district  court  on  error  fo  the  dismissal  of  the 
appeal.  It  was  claimed  by  Taylor's  attorney  that,  having  given. bond  as 
executor,  it  was  not  necessary  for  him  to  give  bond  on  an  appeal  in  a  mat- 
ter of  an  account  of  the  estate.  The  court,  per  Judge  Cox,  said  that  there 
was  two  provisions  in  the  statute  as  to  the  bond  for  appeal  from  the  pro- 
bate court.  One  was  that  a  party  who  is  interested  personally  in  the 
suit  may  appeal  but  he  must  give  bond  on  such  appeal.  The  other  is. 
that  when  an  appeal  is  made  by  the  executor  or  trustee  in  the  interest  of 
the  trust  then  no  bond  is  necessary.  But  in  the  case  before  them  the 
court  said  that  all  items  from  the  decision  of  the  probate  court,  upon  which 
Taylor  had  appealed,  were  matters  in  which  Taylor  had  a  personal  interest^ 
as  his  own  claim  against  the  estate,  his  pay  for  extra  services,,  and  his- 
poundage,  and  his  appeal  was  not  in  the  interest  of  the  trust.  .  In  the  mat- 
ter of  the  monument  item,  which  is,  perhaps,  in  the  interest  of  the  trusty 
the  probate  judge  had  not  ruled  it  out  of  the  account,  but  had  only  re- 
served his  decision  upon  it.  The  executor  ought,  therefore,  to  have  given 
a  bond,  and  his  appeal  from  the  probate  coua^to  the  common  pleas  was 
properly  dismissed  because  there  was  no  bona  given  for  appeal  from  the 
latter  court. 
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415  ARBITRATION. 

[Hamilton  District  Court,  June,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

WINDISCH,  MUHLHAUSER  &  BRO.  v.  HENRY  HILDEBRANDT. 

Where  the  parties  to  a  dispute  agree  that  the  possession  of  certain  real  estate  shall 
be  surrendered  by  one  or  the  other,  and  other  matters  shall  be  submitted  to 
arbitration,  a  clause  in  the  award  giving  the  possession  of  the  property,  being 
a  mere  reiteration  of  the  agreement,  does  not  vitiate  the  rest  of  the  award. 

COX.  J. 

This  was  a  petition  in  error  to  reverse  the  superior  court.  The  plain- 
tiffs leased  the  Bellevue  House  to  the  defendant  with  the  privilege  of  a 
renewal.  They  did  not  agree,  and  the  plaintiffs  wanted  to  get  Hildebrandt 
out.  Finally,  there  was  a  written  agreement  made  between  the  parties,  by 
one  clause  of  which  Hildebrandt  was  to  have  $2,500  for  his  interest  in  the 
pavilion;  by  another  he  was  to  give  up  the  possession  of  the  Bellevue 
House  on  demand  of  the  lessor,  and  by  a  third  the  value  of  the  interest 
of  Hildebrandt  in  and  around  the  Bellevue  House,  together  with  what 
he  owed  Windisch,  Muhlhauser  &  Bro.,  was  to  be  submitted  to  a  board  of 
arbitrators,  and  by  a  fourth  clause  the  award  was  to  be  made  an  order  of 
court.  It  was  so  submitted.  They  rendered  an  award  giving  the  pos- 
session of  the  Bellevue  House  to  Windisch,  Muhlhauser  &  Bro.,  fixing 
the  interest  of  Hildebrandt  in  the  pavilion  at  $2,500,  his  interest,  exclu- 
sive of  the  above,  in  and  around  the  Bellevue  House  at  $112.79,  and  found 
about  $4,400  due  from  Hildebrandt  to  Windisch,  Muhlhauser  &  Bro.  The 
plaintiffs  excepted  to  the  award.  Their  exceptions  to  the  fixing  of  the 
interest  of  Hildebrandt  in  the  pavilion  at  $2,500,  swid  to  the  giving  the 
possession  of  the  Bellevue  House  to  Windisch,  Muhlhauser  &  Bro.  were 
sustained  because  the  provisions  had  been  agreed  upon,  and  were  not 
ior  the  arbitrators  to  decide;  but  the  rest  of  the  report  was  made  an  order 
of  the  court. 

To  this  award  the  plaintiffs  in  error  object,  because  they  claim  that 
the  arbitrators  decided  about- the  possession  of  land;  because  the  clause 
providing  for  the  determination  of  Hildebrandt's  interest  was  too  indefi- 
nite, and,  third,  because  the  award  had  been  signed  by  only  two  arbitra- 
tors out  of  the  three. 

The  court  held  that  as  to  the  first  objection,  the  question  as  to  the 
possession  of  the  property  had  been  settled  by  the  parties  themselves,  and 
that  a  reiteration  of  it  by  the  arbitrators,  correctly  ruled  out  by  the  court 
below,  could  not  vitiate  the  entire  award.  As  to  the  second  question,  the 
court  held  that  the  interest  of  Hildebrandt  was  sufficiently  definite  to  be 
levied  on  by  the  sheriff,  and  therefore  sufficiently  definite  to  be  determined 
by  the  arbitrators.  As  to  the  third  objection,  the  court  held  that  the 
award  was  a  statutory  award,  and  only  needed  the  signatures  of  a  majority 
of  the  arbitrators. 

Hildebrandt  &  Hildebrandt  and  I.  M.  Jordan,  for  Windisch,  Muhl- 
hauser &  Bro.  • 

Forrest  &  Mayer,  for  Hildebrandt. 
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[Hamilton  District  Court,  June,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

STATE  ex  rel.  WORTHINGTON  v.  ROBERT  SIMPSON  et  al. 

Contests  of  election  of  mayor,  except  in  Cincinnati,  by  section  1731,  Rev.  Stat.,  arc 
like  those  of  justices,  and  under  section  575  et  al.,  if  such  contests  are  suc- 
cessful, the  contestor  is  not  inducted,  but  there  is  a  vacancy. 

AVERY,  J. 

The  relator  was  a  candidate  for  the  office  of  mayor  of  College  Hill  at 
the  election  last  April,  and  received  71  votes,  his  competitor,  Henry  M.. 
Cist,  receiving  49.  The  judges  of  the  election,  who  are  required  by  law 
to  canvass  the  votes  and  declare  the  result,  threw  out  48  votes  for  the  re- 
lator, and  declared  Henry  M.  Cist  elected,  and  he  accordingly  took  the 
oath  of  office.  Upon  proceedings  in  the  probate  court  by  the  relator  ta 
contest  the  election,  it  was  decided  by  the  jury  of  three  free-holders  to 
whom,  under  the  statute,  the  trial  of  the  contest  was  submitted,  that  Henry 
M.  Cist  was  not  elected.  The  mandamus  asked  is  to  compel  the  defend- 
ants, as  members  of  the  village  council,  to  pass  upon  the  sufficiency  of  the 
official  bond  of  relator  as  mavor,  and  to  allow  him  to  take  the  oath  of  of- 
fice. 

The  supreme  court  has  held  that  the  approval  of  an  official  bond^ 
where  the  sureties  are  sufficient,  is  a  ministerial  duty,  which  can  be  en- 
forced by  mandamus.  Bellows  v.  City  Council,  11  O.  S.,  544.  There  is 
no  question  as  to  the  sufficiency  of  the  bond  here;  the  only  question  is  as 
to  the  title  to  the  office. 

Title  to  elective  office  is  held  by  election,  but  elections  are  regulated 
by  law,  and  the  law  prescribes  how  the  result  shall  be  declared.  In  the 
present  case  it  was  left  to  the  judges  of  the  election  to  canvass  the  votes 
and  declare  the  result,  and  the  declaration  was  final  until,  in  a  direct  pro- 
ceeding for  that  purpose,  set  aside.  The  proceeding  for  that  purpose  was 
the  contest  in  the  probate  court,  and  this  being  a  special  remedy  provided 
by  law,  excluded  any  other,  so  far,  at  least,  as  the  title  of  the  person  de- 
clared elected  was  concerned.    State  v.  Marlow,  15  O.  S..  114. 

It  is  argued,  however,  that  as  to  the  relator,  the  remedy  is  incomplete, 
and  that  the  judges  having  misconceived  their  duties  in  throwing  out  the 
votes  he  received,  the  election,  as  shown  by  the  tally  sheets  and  poll 
books,  entitles  him  to  the  office. 

But  contests  of  the  election  of  a  mayor,  except  in  the  city  of  Cincin- 
nati, are  required  to  be  in  the  manner  provided  by  law  for  contests  of  the 
election  of  a  justice  of  the  peace,  section  1731  Revised  Statutes  and  the 
provisions  for  such  contests  are  peculiar.  It  is  provided,  section  575  Rev. 
Stat.,  that  "if,  by  the  decision  of  the  three  free-holders  summoned  in  the 
probate  court  to  try  the  contest,  there  is  a  vacancy  in  the  office  of  the 
justice  of  the  peace,  the  jud^e  shall  transmit  a  copy  of  the  decision  to  the 
trustees  of  the  township,  who  shall  give  notiit*  to  the  electors  to  fill  the 
vacancy;  but  if,  by  the  decision,  the  election  remains  good,  he  shall  trans- 
mit the  same  to  the  clerk  of  the  court  of  common  pleas,  who  shall  proceed 
as  if  no  contest  had  taken  place." 

Apparently  from  this  no  other  result  of  the  contest  is  contemplated 
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by  the  law  than  that  either  the  election  of  the  person  declared  elected  shall 
remain  good,  or  that  there  shall  be  a  vacancy  in  the  office. 

The  language  throughout  leads  to  the  same  conclusion.  For  in- 
stance, section  576:  "No  election  of  a  justice  of  the  peace  shall  be  set 
aside  by  the  free-holders  merely,  because  illegal  votes  have  been  given  at 
the  election,  if  the  person  whose  election  is  contested  has  the  greatest 
number  of  the  legal  notes."  Again,  section  578:  "If  the  contestor  fail 
in  setting  aside  the  election,  he  shall  pay  the  costs,  but  if  the  election  is 
set  aside  the  township  shall  pay." 

Moreover,  by  section  572  it  is  provided  that  upon  notice  of  the  con- 
test being  given  to  the  probate  judge  he  shall  direct  the  clerk  of  the  com- 
mon pleas  "to  withhold  the  return  of  such  contested  election  until  the 
same  is  decided."  Now,  comparing  this  with  the  other  provision  that 
if  by  the  decision  of  the  freeholders  the  election  remains  good,  the  judge 
shall  transmit  a  copy  to  the  clerk  who  shall  proceed  as  if  no  contest  had 
taken  place  and  observing  that  by  the  "return  of  such  contested  election" 
is  meant  the  abstract  required  to  be  made  and  certified  to  the  secretary 
of  state,  it  follows  that  unless  by  the  decision  of  the  freeholders  the  election 
remains  good,  the  return  is  permanently  suspended,  and  necessarily  a 
new  election  is  needed. 

With  the  expediency  of  distinguishing  between  contests  for  such 
offices  as  these  and  general  state  and  county  offices  we  have  nothing  to 
do;  it  is  enough  to  know  the  legislature  has  distinguished.  The  result 
as  declared  by  the  judges  of  the  election  might  have  been  made  final  if 
the  legislature  had  so  willed,  and  when  final,  unless  set  aside  by  contest, 
the  legislature  was  left  to  provide  in  respect  to  the  ultimate  consequences 
of  the  contest.  In  our  opinion,  under  the  provisions  made,  there  is  a 
vacancy  in  this  office. 

The  mandamus  accordingly  must  be  refused,  and  petition  dismissed 
at  relator's  costs.  '  , 

Perry  &  Jenney,  and  G.  W.  Worthington,  for  relator. 

H.  M,  Cist,  for  respondent. 


423  [Hamilton  District  Court,  June,  1880.] 

JULIA  FREEMAN  GOING  v.  JOHN  C.  SCHNELL  et  al. 
For  opinion,  see  6  Dec.  R.,  932  (s.  c.  8  Am.  Law  Rec,  739). 


440  JURISDICTION  OF  JUSTICES. 

^         [Hamilton  District  Court,  June,  1880.] 

Averv,  Cox  and  Tohnston,  J  J. 

CHAS.  A.  GREEN  v.  HARRIET  M.  SEWELL. 

A  justice  of  the  peace  may  have  jurisdiction  of  a  suit  to  recover  the  consideration 
due  on  a  conveyance  of  real  estate.  Such  suit  involves  no  question  of  title, 
and  the  contract  to  convey  has  been  executed. 

JOHNSTON,  J. 

This  case  came  before  this  court  on  a  petition  in  error  to  the  judg- 
ment of  the  common  pleas  court. 

Green  instituted  the  action  against  Mrs.  Sewell  before  a  justice  of  the 
peace  for  $259,  and  judgment  was  rendered  for  Green.  The  case  was 
appealed  by  defendant  to  the  common  pleas  court.  In  his  petition  to 
that  cotirt  Green  alleged  that  the  defendant,  Mrs.  Sewell,  was  indebted  to 
him  in  the  sum  of  $250,  as  part  of  the  consideration  for  the  transfer  of  cer- 
tain lots  of  land  in  Kenton  county,  Kentucky.     The  contract  was  that 
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Green  shotild  convey  the  lots,  which  he  had  done,  and  that  he  should  be 
paid  $50  in  cash,  which  had  been  paid,  and  $250  in  goods,  which  had  not 
been  paid,  and  for  the  value  of  which  he  now-  sued.  The  defendants  in 
the  common  pleas  made  a  motion  to  dismiss  the  petition  on  the  ground 
that  the  justice  of  peace  had  no  jurisdiction,  because  the  case  con- 
cerned the  title  to  real  iestate.  The  motion  was  unaccompanied  by  affida- 
vits. The  court  below  granted  the  motion  and  dismissed  the  petition. 
Green  prosecutes  his  petition  in  error  to  reverse  this  judgment  of  the  court 
of  common  pleas. 

The  district  Court,  per  Johnston,  Judge,  in  disposing  of  the  case,  said 
that  by  the  statute  the  cases  covering  real  estate  where  the  justice  has  no 
jurisdiction  are  two.  The  first  is  in  actions  on  a  contract  for  real  estate; 
the  second,  itl  actions  in  which  the  title  to  real  estate  is  sought  to  be  re- 
covered, or  may  be  drawn  in  question.  The  court  held  that  this  action 
was  neither  to  recover  title  to  real  estate  nor  one  in  which  title  was  drawn 
in  question,  nor  was  it  one  on  a  contract  for  real  estate  within  the  mean- 
ing of  the  statute.  It  was  a  suit  to  recover  the  consideration  for  real 
estate  after  the  agreement  as  to  the  real  estate  had  been  executed;  after 
the  land  had  been  conveyed.  The  petition  does  not  involve  any  question 
of  title  in  its  statement  of  facts,  but  clearlv  avers  that  the  contract  has  been 
executed,  the  deed  made  and  that  the  title  had  passed  to  the  defendant. 

It  is  also  claimed  that  the  motion  should  have  been  granted  because 
the  defendant  was  a  married  woman.  The  petition,  however,  does  not  set 
this  out,  and  no  affidavits  appear  to  have  been  filed  in  the  court  below 
showing  that  she  was  a  married  woman. 


ERROR— SUPERSEDEAS  BOND.  ^0 

[Hamilton  District  Court,  J^unc,  1880.] 
Avery,  Cox  and  Johnston  J  J. 
MARIAN  L.  BASSETT  v.  JONATHAN  BASSETT. 

Where  the  court  bdow  decreed  that  the  plaintiff  was  entitled  to  property  subject  to 
a  charge  for  the  support  of  a  defendant  and  aHirmed,  and  in  remand  of  the 
case,  judgment  in  favor  of  such  defendant  for  his  past  support  was  rendered 
against  plaintiff  from  the  date  of  the  decree,  although  the  plaintiff  has  been 
kept  out  of  possession  by  the  defendants  taking  the  case  to  the  supreme  court: 
Held,  such  judgment  is  correct.  Plaintiffs  remedy  is  on  the  supersedeas  bond 
given  by  defendants  on  going  up. 

Error  to  the  Superior  Court. 

On  the  22d  of  March,  1875,  a  decree  was  entered  in  the  special  term 
of  the  superior  court  in  favor  of  Marian  L.  Bassett,  wherein  it  was  found 
that  she  was  the  owner  absolutely  of  two  acres  and  three  rods  in  Storrs 
township,  which  she  took  as  heir  of  her  husband.  It  was  found  that  the 
property  had  been  conveyed  by  her  husband's  father  to  him  by  a  deed  of 
purchase  never  recorded,  the  consideration  for  whicli  was  the  support  and 
^maintenance  of  the  father,  Jonathan  Bassett,  for  the  rest  of  his  life.  The 
decree  was  that  the  case  should  be  referred  to  a  master,  who  should  deter- 
mine the  exact  boundaries  of  the  land,  and  find  the  amount  due  Bassett 
per  year  for  the  maintenance  of  himself  since  the  rendering  of  the  decree 
(since  it  was  found  that  he  had  waived  the  right  to  maintenance  before  the 
date  of  the  decree),  and  that  after  payment  of  what  was  thus  due  the  title  in 
Marian  L.  Bassett  should  be  quieted. 

On  a  petition  in  error  in  the  general  term  of  the  superior  court  the 
judgment  was  affirmed.  The  case  was  carried  up  on  error  to  the  supreme 
court,  where  leave  was  granted  and  an  order  to  stay  the  mandate  of  the 
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general  term  issued.  There  the  case  rested  until  1879,  when  the  proceed* 
ings  in  the  lower  courts  were  affirmed  by  the  supreme  court.  A  mandate 
was  issued  from  the  supreme  court  to  the  supei^or  court  to  proceed  on 
the  original  judgment.  The  master  did  not  proceed  in  his  investigation 
until  this  last  mandate  reached  the  superior  court.  On  October  13, 1879, 
however,  he  reported  that  he  had  found  the  exact  boundaries  of  the  lot, 
and  that  $360  was  necessary  for  a  proper  maintenance  of  Jonathan  Bas- 
sett  The  report  was  confirmed  and  $650  was  charged  upon  the  property 
as  a  lien,  and  in  default  of  payment  thereof  a  sale  of  the  property  was 
ordered. 

Marian  L.  Bassett  excepts  to  this  order  and  sale,  claiming  that  the 
court  below  ought  not  to  have  charged  the  land  with  the  maintenance  all 
the  time  that  she  was  out  of  possession,  which  was  since  the  decree  in  1875. 

JOHNSTON,  J. 

This  court  must  respect  the  decision  of  the  supreme  court  affirming 
the  judgment  of  the  superior  court,  which  found  that  the  calculation  for 
maintenance  must  begin  with  the  date  of  the  decree.  If  the  case  had  not 
been  carried  to  the  supreme  coiu:t,  she  would  have  had  possession  soon 
after  the  rendering  of  the  decree.  By  the  decree  she  was  not  to  have  pos- 
session until  the  report  of  the  master.  The  master  did  not  begin  to  inves- 
tigate until  after  the  supreme  court  had  affirmed  the  judgment  of  the 
superior  court,  which  'was  perfectly  proper. 

The  indemnification  of  the  plaintiff  in  error  lies  in  the  bond  g^ven  by 
Jonathan  Bassett  and  his  grantee,  Chas.  Moultpn,  when,  in  order  to  carry 
the  case  to  the  supreme  court,  they  stayed  the  mandate  of  the  general 
term  of  the  superior  court  to  the  special  term  to  proceed  with  the  judg- 
ment, February  26,  1876.  In  this  bond  they  agreed  to  pay  the  value  of 
the  use  of  the  property  from  that  time  until  the  judgment  of  the  supreme 
court  was  had.  Whatever  then  the  plaintiff  in  error  can  show  these 
premises  to  have  been  worth  in  this  interval,  she  can  recover.  This  is 
Her  remedy. 

The  master  under  the  decree  could  not  do  otherwise  than  report  the 
value  of  the  maintenance  since  date  of  the  original  decree,  and  the  confir- 
mation by  the  court  below  of  the  report  was  proper. 

Judgment  affirmed. 

J.  F.  Follett  and  Forrest  &  Mayer,  for  plaintiff. 

Mallon  &  Coffey,  for  defendant. 


44 1  ATTACHMENT— GARNISHEE 

•  [Hamilton  District  Court,  June,  1880.] 

Avery.  Cox  flpd  Johnston,  JT. 

STRAUB  MILL  COMPANY  v.  FANGER. 

In  an  attachment  case  before  a  justice,  where  the  garnishee  against  whom  the  debtor 
had  obtained  a  judgment  desires  the  possession  of  any  funds  or  property  of 
the  debtor,  the  order  of  the  justice  sustaining  the  attachment  does  not  fix  the 
garnishee's  liability.  The  plaintiff  must  sue  the  garnishee  just  as  the  debtor 
would  have  had  to  do,  hence  an  assignee  of  the  judgment  against  the  gar- 
nishee has  a  right  superior  to  the  justice's  judgment. 

Error  to  Common  Pleas. 

Johnston,  J. 

Fanger  instituted  this  action  in  the  common  pleas  court  against  the 
surviving  executor  of  J.  D.  Wheeler,  deceased,  for  the  purpose  of  deter- 
mining to  whom  certain  funds  in  the  hands  of  the  executor  belonged. 
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Amos  Ludington  recovered  a  judgment  against  the  estate  for  $800;  $500 
was  paid  on  this  judgment.  After  the  judgment  had  been  thus  paid  the 
Straub  Mill  Company  brought  suit  against  Ludington  in  the  Justice's 
Court  on  the  12th  of  August,  1876,  and  garnisheed  the  executor  of  the 
Wheeler  estate,  and  Hildebrandt  &  Bruner,  to  whom  the  judgment  had 
been  assigned.  To  this  garnishment  the  executor  answers  that  a  judg- 
ment had  been  recovered  against  the  estate  by  Ludington,  that  part  of 
it  had  been  paid,  and  that  it  was  doubtful  to  whom  the  rest  belonged. 
Hildebrandt  &  Bruner,  in  their  answer  to  the  garnishment,  denied  holding 
any  money  of  Ludington's  in  their  hands,  he  having  assigned  this  judg- 
ment to  them  for  fees  for  legal  services  on  July  25,  1876.  The  cause 
before  the  justice  proceeded  to  trial,  and  a  judgment  was  rendered  against 
Ludington,  and  the  attachment  sustained.  Thus  matters  rested,  and  no 
further  action  being  taken.  Finger  instituted  this  suit  to  compel  the 
executor  of  Wheeler's  estate  to  pay  the  amount  of  tHe  judgment,  which 
remains  unpaid.  The  Straub  Mill  Company  was  made  a  party  and  filed 
an  answer.  It  claimed  that  the  amount  unpaid  on  the  judgment  belonged 
to  it,  for  the  liability  to  that  amount  had  been  fixed  on  the  estate  by  the 
judgment  of  the  justice  of  the  peace,  which  had  been  affirmed  by  the 
common  pleas  court.  Fanger,  on  the  other  hand,  claims  the  money  on 
the  ground  that  he  had  obtained  an  assignment  of  the  judgment  from 
Hildebrandt  &  Bruner,  who  had  obtained  it  before  the  garnishment  of 
the  Straub  Mill  Company. 

Judge  Johnston,  in  delivering  the  opinion  of  the  court,  said  that 
they  were  of  opinion  that  the  judgment  and  order  of  the  justice  sustaining 
the  attachment  did  not  fix  the  liability  of  the  garnishee.  Under  the 
statute,  when  the  garnishee  answers  and  denies  that  he  has  any  money 
in  his  hands  belonging  to  the  defendant,  the  plaintiff  is  remitted  to  his 
action  against  the  garnishee  just  as  the  defendant  would  be  if  he  had 
been  compelled  to  sue  his  debtor.  The  sustaining  of  the  attachment  by 
the  justice  was  a  matter  simply  between  the  Mill  Company  and  Luding- 
ton ;  that  the  attachment  properly  issued. 

That  did  not  settle  the  question  whether  the  garnishee  had  money  in 
his  hands  due  to  the  defendant.  It  is  only  where  the  answer  of  the  gar- 
nishee admits  he  has  money  in  his  hands  due  to  the  defendant,  and  the 
justice  makes  an  order  to  pay  it,  that  the  liability  before  the  justice  of  the 
garnishee  becomes  fixed. 

No  such  answer  was  made  by  the  garnishee  in  this  case,  and  no  such 
order  was  made.  More  than  this,  it  appears  from  the  record  that  the 
judgment  had  been  assigned  several  days  before  the  garnishment.  The 
judgment  in  the  common  pleas,  affirming  the  justice,  wa^only  in  a  case 
where  Ludington  and  the  Straub  Mill  Company  were  parties.  Neither 
Fanger  nor  Hildebrandt  &  Bruner  had  their  day  in  court.  The  money 
ir  the  hands  of  the  executor,  therefore,  belongs  to  Fanger. 

The  judgment  of  the  court  below  is  affirmed. 

Sayler,  for  plaintiff. 

Hildebrandt,  for  defendant. 
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442  '  POWER  OF  TRUSTEE  TO  CREATE  A  LIEN. 

[Hamilton  District  Court,  June,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

JOHN  B.  PURCELL  v.  KUEHN. 

A  note  given  by  a  pastor  of  a  church,  expressing  on  its  face  that  it  was  for  a  loan 
to  the  church,  and  that  the  church  property  was  liable  for  the  debt,  being 
sued  on,  and  a  sale  asked:  averments  that  the  legal  title  of  all  church  pVop- 
erty  was  in  defendant  as  trustee,  for  the  sole  benefit  of  the  respective  congre- 
gations, and  that  the  pastors  are  agents  of  defendant,  authorized  to  make 
loans,  is  not  sufficient  to  sustain  a  judgment  on  default,  it  not  being  stated 
that  the  agents  could  pledge  the  property,  or  that  the  trustee's  power  extended 
to  create  such  lien  by  such  certificate. 

TERROR  to  the  Common  Pleas. 

The  defendant  in  error  instituted  his  action  in  the  common  pleas 
court  against  John  B.  Purcell  to  recover  a  sum  of  $250  upon  the  follow- 
ing note : 

No.  964.  $250. 

The  St.  George's  Roman  Catholic  Church,  of  Corryville,  has  re- 
ceived as  a  loan  from  John  Kuehn,  the  sum  of  $250,  which  are  to  be  paid 
back  at  six  per  cent,  interest  one  year  from  date,  and  for  which  the 
propertv  of  the  church  is  liable. 

Rev.  B.  Wilhelm,  O.  S.  F. 

Cincinnati,  May  1, 1876. 

The  plaintiff  alleged  in  his  petition  in  substance  that  Purcell  was 
Archbishop  of  Cincinnati;  that  by  virtue  of  tlie  laws  of  the  Catholic 
Church  the  legal  title  to  all  the  property  of  the  churches  was  held  by 
him  in  trust  for  the  sole  use  and  benefit  of  the  congregation  of  each 
church:  that  as  such  trustee  he  holds  the  St.  George's  church  property. 
The  petition  further  alleges  that  under  the  laws  of  said  church  the  prop- 
erty of  each  congregation  is  under  the  government  of  trustees,  who  are 
authorized  to  make  loans,  and  are  the  agents  of  the  defendant,  Purcell, 
for  such  purpose.  Petition  further  alleges  that  the  money  borrowed 
was  used  in  the  church,  also  that  it  is  a  lien  on  the  property,  and  asks  that 
the  property  be  sold  to  pay  it.  The  defendant  was  in  default  in  the  court 
below. 

A  decree  was  granted  against  him.  The  court  found  a  lien  for 
$250  with  interest,  and  decreed  a  sale  unless  that  sum  was  paid  within 
sixtv  davs. 

This  petition  in  error  was  prosecuted  to  obtain  a  reversal  of  that 
decree. 

JOHNSTON,  J. 

It  will  be  observed  that  a  personal  judgment  is  not  sought  against 
John  B.  Purcell.  It  is  only  alleged  that  he  held  the  legal  title,  and  there 
were  certain  agents  of  his  authorized  by  him  to  borrow  money.  The 
petition  does  not  charge,  however,  that  there  was  any  authority  in  these 
agents  to  pledge  the  property.  Moreover,  Purcell,  being  merely  a  trustee, 
acting  in  a  fiduciary  capacity,  cannot  go  beyond  the  power  given  him  in  i 

the  deed  of  trust.     There  is  no  allegation  that  he  himself,  from  whom 
it  is  claimed  that  these  others  derived  their  authority,  had  any  right  to  I 

create  a  lien  by  this  form  of  certificate.       Nor  does  it  appear  from  the  ] 

petition  that  in  any  other  way  he  was  empowered  to  borrow  money  for 
tiie  church  and  create  a  charge  upon  it.     Such  being  the  character  of  his 
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authority,  it  is  the  opinion  of  the  court  that  no  lien  was  created,  accord- 
ing to  the  averments  of  the  petition. 

Judgment  of  the  common  pleas  reversed. 

Ph.  Dolle,  for  plaintiff  in  error. 

Forrest  &  Mayer,  for  defendant  in  error. 


FIRE  INSURANCE  -ARSON.  464 

[Guernsey  Common  Pleas  Court,  1880.] 
STATE  OF  OHIO  v.  CHARLES  H.  TUTXGERDING. 

1.  Under  a  clause  in  a  policy  that  it  shall  become  void  by  a  change  in  the  house,  or 

if  it  becomes  vacant  and  unoccupied,  unless  assented  to  ^by  the  insurer,  it 
being  stated  in  liie  policy  that  the  premises  are  occupied  by  a  tenant,  it  will  not 
avoid  the  policy  for  the  tenant  to  move  out  and  the  owner  or  another  tenant 
to  move  in,  within  such  time  as  would  usually  and  reasonably  be  required  for 
that  purpose;  but  a  failure  to  notify  the  company,  within  a  reasonable  time, 
avoids  the  policy,  and  it  is  for  the  jury  to  say  what  is  a  reasonable  time. 

2.  On  trial  under  an  indictment  under  section  6832  for  maliciously  burning  the 

accused's  dwelling,  with  intent  to  defraud  the  insurer,  a  breach  of  a  condition 
which  avoids  the  policy  is  a  defense,  since  there  was  then  no  subsisting  in- 
surance. 

FRAZIER.  J. 

The  indictment  is  found  under  section  6832,  Rev  Stat.,  and  charges 
that  the  defendant,  on  the  sixteenth  day  of  April,  1880,  did  maliciously  set 
fire  to  and  burn  a  dwelling  house,  being  his  own  property,  and  insured 
against  loss  and  damage  by  fire,  with  intent  to  prejudice  the  insurer,  the 
** Jefferson  Fire  Ins.  Co.  of  Steuben ville,  Ohio." 

By  one  of  the  conditions  of  the  policy  it  is  provided:  "when  a  risk 
has  been  changed,  either  within  itself  or  by  its  surroundings  or  adjacent 
premises,  or  change  in  business,  or  becomes  vacant  or  unoccupied,  *  * 
it  shall  be  incumbent  on  the  party  insured  to  give  written  notice  thereof, 
and  have  the  same  described  and  assented  to  in  writing  on  the  policy, 
otherwise  this  poHcy  is  void."  It  is  also  stated  in  the  policy:  "the  prem- 
ises are  occupied  by  tenant." 

The  evidence  tends  to  show  that  the  tenant  had  moved  out  about  the 
fourteenth  day  of  February,  and  the  premises  remained  vacant  until  the 
burning,  a  period  of  sixty  days,  and  that  notice  had  been  given  to  the 
insurance  company  that  they  were  vacant.  The  prisoner  refused  to  rent, 
stating  that  unless  he  sold  he  expected  to  move  with  his  family  into  the 
premises  some  time  in  May. 

The  court  charged  the  jury  upon  this  point.  The  evidence  must  not 
only  satisfy  you  beyond  a  reasonable  doubt  that  the  prisoner  burned  the 
building  but  the  building  must  have  been  at  the  time  it  was  burned 
insured  against  loss  or  damage  by  fire. 

There  must  have  been  at  the  time  of  the  burning  a  valid  existing  con- 
tract or  policy  of  insurance. 

It  would  not  render  the  policy  void  for  the  tenant  to  move  out,  and 
the  owner  or  another  tenant  to  move  in,  within  such  time  as  would  usually 
and  reasonably  be  required  for  that  purpose.  But  if  you  find  from  the 
evidence  that  the  tenant  moved  out  and  the  premises  became  vacant  and 
unoccupied,  it  was  the  duty  of  the  insured  to  give  notice  in  writing  to  the 
insurance  company,  and  have  the  same  assented  to  in  writing  on  the 
policy;  and  if  he  failed  to  give  such  notice  in  a  reasonable  time  after  he 
had  knowledge  that  the  building  was  vacant  and  ceased  to  be  occupied 
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as  a  dwelling,  the  policy  became  void;  and  if  you  so  find,  your  verdict 
should  be  not  guilty. 

Verdict:     Not  guilty. 

J.  O.  Grimes,  prosecuting  attorney,  for  the  State. 

J.  A.  McEwen  and  G.  J.  Dorrell,  for  defendant. 


472  ARSON— INDICTMENT. 

[Noble  Common  Pleas  Court,  1880.] 

STATE  OF  OHIO  v.  HORTON  S.  CALLAND. 

An  indictment  for  burning  a  house  with  intent  to  defraud  an  insurance  company, 
stating  that  the  house  Iwas  insured  in  a  company  named,  is  demurrable,  unless 
it  aver  the  insurance  vifas  against  fire. 

FRAZIER,  J. 

The  indictment  in  this  case  was  found,  at  the  May  term,  1877,  charg- 
ing that  Horton  S.  Calland,  on  the  first  day  of  September,  1877,  in  the 
county  of  Noble,  and  state  of  Ohio,  "did  wilfully,  maliciously  and  felo- 
niously set  fire  to,  burn  and  cause  to  be  burned,  a  certain  dwelling  house 
then  and  there  situated,  in  said  county,  of  the  value  of  one  thousand 
dollars,  the  property  of  said  Horton  S.  Callaiid,  with  intent  then  and 
there  in  so  doing  to  prejudice,  damage  ana  defraud  the  Mill- 
ville  Mutual  Marine  and  Fire  Ins.  Co.  (a  duly  incorporated  insurance 
company  doing  business  in  the  state  of  Ohio),  the  insurers  of  said  prop- 
erty; which  said  dwelling  house  was  then  and  there  insured  into  the 
said  Millville  Mutual  Marine  and  Fire  Ins.  Co.  in  the  sum  of  one  thousand 
dollars  by  the  said  Millville  Mutual  Marine  and  Fire  Ins.  Co.  by  a  con- 
tract and  policy  of  insurance  duly  executed  by  and  between  the  said  Mill- 
ville Mutual  Marine  and  Fire  Ins.  Co.  and  the  said  Horton  S.  Calland 
therefor,  contrary  to  the  form,  etc. 

May  14,  1879,  a  demurrer  was  filed  to  the  indictment. 

Section  240,  Crimes  Act,  Swan  and  Critchfield,  page  457a,  provides: 
ThAi  every,  person  who  shall  wilfully  and  maHciously  bum  or  cause  to  be 
burned,  any  dwelling  house  *  *  *  Qf  ^^^  value  of  fifty  dollars^ 
*  *  *  which  shall  be  at  the  same  time  the  property  of  said  person/ 
and  insured  against  loss  or  damage  by  fire,  with  intent  to  prejudice  such 
insurer,  every  person  so  offending  shall  be  deemed  guilty  of  arson,  etc. 

The  court  held  that  the  indictment  should  aver  that  the  building 
burned  was  insured  against  loss  or  damage  by  fire.  Demurrer  sustained, 
and  defendant  required  to  enter  a  recognizance  in  the  sum  of  $1,000  for 
his  appearance  at  the  next  term,  etc. 

S.  M.  McGinnis,  prosecuting  attorney,  for  the  State. 

Spriggs  &  Foreman,  for  defendant. 


50 1        RELEASE  OF  SECURITY  FOR  COSTS— EXCEPTIONS. 

[Hamilton  District  Court,  June,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

STANDARD  PUBLISHING  CO.  v.  SIMON  S.  BARTLETT  et  al. 

1.  There  is  no  mode  of  release  of  security  for  costs  given  by  the  statute,  and  with- 

out defendant's  consent;  he  can  be  saved  from  further  liability  only  by  dis- 
missal of  the  action. 

2.  Moving  for  new  security  for  costs  by  defendant  does  not  waive  the  right  to 

object  to  an  erroneous  discharge  of  the  security,  unless  new  security  is  given. 
8.     The  want  of  an  exception  at  the  time  to  an  order  of  court  made  on  an  ex-parte 
application,  will  not  deprive  one  not  present  at  the  hearing,  and  without 
notice,  from  seeking  a  reversal 
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Error  to  the  Superior  Court  of  Cincinnati. 
AVERY,  J. 

Simon  S.  Bartlett,  a  non-resident  of  this  county,  brought  suit  against 
the  Standard  Publishing  Co.  of  this  city ,  and  Goodman  and  Storer  be- 
came surety  for  costs.  After  the  case  had  progressed  about  a  year,  the 
court,  upon  their  appHcation,  made  an  order  discharging  them  from  lia- 
bihty  as  security  for  costs.  The  defendant  then  filed  a  motion  that  the 
plaintiff  should  be  required  immediately  to  give  security  for  costs,  and 
the  court  granted  the  motion,  requiring  the  security  to  be  given  in  fifteen 
days.  Meanwhile  the  plaintiff  moved  into  this  county,  and  the  court, 
upon  his  motion,  set. aside  the  order  requiring  him  to  give  security,  and 
also  overruled  the  defendant's  motion  to  dismiss  the  action  for  want  of 
security,  and  their  further  motion  to  set  aside  the  order  discharging  Good- 
man and  Storer.     To  that  the  defendant  excepted. 

The  case  then  proceeded  to  final  determination,  and  was  dismissed 
at  the  plaintiff's  cost.  Upon  motion  of  the  defendant,  under  provisions 
of  the  code,  judgment  was  entered  against  Goodman  and  Storer  for  the 
costs  up  to  the  time  of  their  discharge. 

The  court  refusing  to  enter  judgment  against  them  for  the  costs 
that  had  subsequently  accrued,  the  defendant  excepted  and  filed  his  pe- 
tition in  error. 

The  liability  of  a  surety  for  costs  is  fixed  by  law.  The  liability  be- 
gins from  the  moment  the  surety  indorses  the  writ,  or  signed  the  petition 
as  surety,  and  is  a  liability  for  all  costs  that  may  be  adjudged  in  the  final 
judgment  against  the  plaintiff,  and  for  the  costs  of  the  plaintiff's  witnesses, 
whether  there  be  witnesses  or  not.  The  law  makes  no  provision  for  the 
discharge  of  a  surety  when  he  has  once  undertaken  the  obligation. 

Additional  security  may  be  required  under  the  provisions  of  the 
statute,  but  this  still  leaves  the  original  surety  liable.  A  resident  plain- 
tiff who  becomes  non-resident,  may  be  required  to  give  security,  but  the 
law  does  not  provide  that  a  non-resident  moving  into  the  county  after  the 
suit  is  begun  shall  be  relieved  from  the  duty  of  giving  security. 

The  jurisdiction  of  the  court  over  the  cause  itself  might,  perhaps, 
in  a  proper  case,  upon  the  surety  desiring  to  withdraw,  justify  the  dis- 
missal of  the  action.  But  without  dismissing  the  action,  we  find  no  way 
under  the  statute  by  which  an  end  can  be  put  to  the  liability  of  the  surety. 

In  this  case  the  action  was  not  dismissed.  Upon  the  contrary,  the 
court  overruled  the  defendant's  motion  for  a  dismissal,  and  allowed  the 
action  to  proceed,  and  in  its  course  additional  costs  were  accumulated, 
for  which,  if  the  order  discharging  the  original  security  was  valid,  the 
defendant  was  without  security.  We  think  that  under  the  circumstances 
it  was  error  in  the  court  to  make  the  order. 

But  it  is  said  that  the  petition  in  error  does  not  allege  that  the  court 
erred  in  discharging  the  surety ;  that  the  error  alleged  was  simply  in  not 
entering  up  judgment  against  the  sureties  for  the  costs  that  had  sub- 
sequently accrued.  It  is  true  the  petition  in  error  does  not  specifically 
point  out  this  particular  error,  but  it  alleges  that  there  are  other  errors 
apparent  upon  the  record,  and  the  general  allegation  includes  this  par- 
ticular one.  It  is  said  again  that  the  order  discharging  Goodman  and 
Storer  was  not  excepted  to  at  the  time.  This  is  true  also^  but  the  order 
was  made  upon  application  ex  parte,  without  notice  or  evidence  at  all, 
except  to  the  clerk,  who  was  informed  that  the  sureties  declined  to  con- 
sider themselves  further  bound. 
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The  defendant,  therefore,  did  not  lose  his  right  to  except  to  the  order 
by  not  taking  it  at  the  time. 

The  defendant  had  no  opportunity  to  take  it  at  the  time. 

It  is  said  again  that  if  there  was  error  in  discharging  the  sureties,  it 
was  waived  by  the  fact  that  the  defendant  subsequently  moved  for  new 
security;  but,  while  the  motion  for  new  security  might  be  deemed  a 
waiver,  it  would  be  so  only  upon  condition  that  the  motion  was  granted. 

Now,  it  is  true  that  the  court  granted  the  motion,  but  almost  immedi- 
ately afterwards  set  aside  the  entry.  The  defendant  then  took  his  exception 
after  his  motion  to  dismiss  the  action  as  well  as  the  motion  to  set  aside  the 
entry  discharging  the  original  sureties  had  been  overruled.  We  think 
exception  was  taken  in  time ;  that,  however,  it  might  have  been  had  new 
security  been  given  as  asked  by  the  defendant.  It  was  not  given,  arid 
therefore  its  asking  for  new  security  was  no  waiver  of  his  right  to  object 
to  the  discharge  of  those  who  were  originally  bound.  The  judgment, 
therefore,  must  be  reversed,  and,  proceeding  to  render  such  judgment 
as  the  court  below  should  have  rendered,  judgment  will  be  entered  for 
the  costs  of  the  defendant  chargeable  against  the  plaintiff  up  to  the  final 
determination  of  the  suit. 

Milton  Sater,  for  plaintiff  in  error. 

J.  H.  Perkins  and  Wulsin  and  Worthington,  for  defendants  in  error. 


502  INCOMPATIBILITY  OF  OFFICES, 

[Hamilton  District  Court,  June,  1880.] 

Avery,  Cox  and  Johnston,  J  J. 

STATE  OF  OHIO  ex  rel.  MOORE  v.  W.  J.  HEDDLESTON. 

The  provision  of  section  4047,  Rev.  Stat.,  that  the  treasurer  of  a  school  board  cannot 
pay  out  any  money  except  on  an  order  signed  by  the  president,  prevents  the 
same  person  holding  both  offices,  and  where,  therefore,  the  treasurer  accepts 
the  office  of  president,  he  will  be  ousted  from  that  of  treasurer. 

This  was  an  application  for  a  quo  warranto  against  defendant,  Hed- 
dleston, requiring  him  to  show  by  what  right  he  exercises  the  office  of 
treasurer  of  the  school  board  in  the  Madeira  Special  School  District  in 
this  county.  The  defendant  in  his  answer  alleges  that  the  board  organized 
in  April;  there  being  but  three  members  of  the  board,  they  organized  by 
electing  Hasbrook,  clerk;  Moore  (relator),  president,  and  defendant,  treas- 
urer; that  Moore  declined  to  serve  as  president,  and  having  been  clerk  in 
the  former  board,  would  accept  nothing  else ;  but  the  defendant  says  that, 
Moore  refusing  to  be  president,  the  board  then  elected  defendant  presi- 
dent, and  did  so  from  necessity  in  order  to  proceed  with  the  business  of  the 
1>oard.  As  clerk  of  the  old  board,  Moore  refused  to  surrender  the  books 
and  papers  to  his  successor,  Hasbrook. 

JOHNSTON,  J. 

Upon  examination  of  the  school  law,  it  appears  from  sections  3923, 
3980,  4042,  Rev.  Stat.,  that  the  board  of  education  of  a  special  school 
-district  are  chosen  by  the  electors  thereof;  that  the  board  organizes 
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annually  on  the  third  Monday  in  April,  by  electing  one  of  their  number 
president,  and  by  choosing  a  clerk  who  may  or  may  not  be  a  member  of 
the  board.  A  treasurer  shall  be  selected  by  the  board,  but  he  need  not  be 
a  member  of  the  board  necessarily.  Section  4042.  By  section  4047,  a 
tieasurer  of  the  board  cannot  pay  out  any  school  money  except  on  an 
Of  tier  signed  by  the  president  and  countersigned  by  the  clerk.  Obviously 
a  separate  duty  is  conferred  and  enjoined  upon  each  officer  to  prevent 
abuses.  Tliere  is  no  intimation  in  this  case  that  the  defendant  would  in 
any  manner  abuse  his  trust,  but  the  spirit  if  not  the  letter  of  the  law  is 
that  these  various  functions  must  be  discharged  by  different  persons,  that 
the  possibility  of  abuse  might  be  averted.  If  one  member  may  hold  two 
of  the  offices,  he  may  hold  all  three  as  well.  And  that  one  member  may 
not  be  compelled  to  act  in  a  dual  capacity  the  legislature  wisely  provided 
that  as  to  clerk  and  treasurer  the  board  may  go  outside  of  their  number 
and  select  those  officers,  and  the  contingency  seems  to  have  arisen  in  this 
board  where  they  may  exercise  the  right  and  select  a  treasurer  from 
among  the  electors  of  the  district,  not  a  member  of  the  board.  Defendant 
cannot  therefore  discharge  the  duties  both  of  treasurer  and  president,  and 
a  judgment  of  ouster  as  treasurer  will  be  entered  at  the  cost  of  defendant. 

Louis  H.  Bond,  for  relator. 

J.  T,  Demar,  for  respondent. 
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[Superior  Court  of  Cincinnati,  Special  Term,  July,  1880.] 

tROBERT  MITCHELL  and  WILLIAM  H.  LAPE  v.  CATHERINE  F. 

SCHULTZ  et  al. 

1.  Trustees  will  be  allowed  to  reimburse  themselves,  out  of  the  trust  funds,  for  all 

reasonable  expenses  incurred  by  them  in  the  defense  of  suits  brought  with- 
out cause  to  annul  and  set  aside  transactions  had  by  them,  in  their  trust 
character,  concerning  their  trust. 

2.  And  this  will  be  so,  notwithstanding  their  own  persona?  characters  for  com- 

petency and  honesty,  as  trustees,  may  be  involved  in  the  controversy. 

3.  Nor  will  it  alter  the  rule  if  th«  transactions  in  question  have  resulted  in  their 

private  gain  and  advantage,  provided  the  transactions  were  valid  and  proper 
for  them  to  engage  in,  as  trustees. 

4.  A  surviving  partner  purchasing  under,  and  according  to  the  terms  of  the  act  of 

March  21,  1861  (58  O.  L.,  36),  does  not  assume  and  become  solely  liable  for 
liabilities  of  the  firm  which  are  unknown,  and  not  taken  into  account  at  the 
time  of  the  purchase. 

5.  Trusts  are  matters  of  honor  and  confidence,  to  be  undertaken  with  humane  or 

friendly  or  charitable,  rather  than  mercenary  views. 

6.  These  characteristics  of  a  trust  should  be  borne  in  mind  in  determining  the 

compensation  to  be  allowed  trustees  for  their  services. 

This  case  came  up  for  hearing  upon  a  supplemental  petition,  filed 
by  the  plaintiffs,  Mitchell  and  Lape,  who  are  executors  and  trustees  of 
the  estate  of  Frederick  Rammelsberg,  setting  forth  that  the  time  had 

tSec  also  6  Dec.  R.,  768  (s.  c.  8  Am.  Law  Rcc,  22). 
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arrived,  according  to  the  terms  of  the  will  creadng  their  trust,  for  the  final 
distribution  of  the  funds  held  by  them,  and  thereupon  making  such 
claims  against  the  trust  estate  as  to  raise,  among  others,  the  questions 
disposed  of  by  the  court,  as  shown  by  that  portion  of  the  court's  opinion 
here  given. 

The  facts  are  sufficiently  stated  by*  the  court. 

FORAKER,  J. 

The  next  question  arising  upon  the  supplemental  petition  is  as  to  the 
right  of  the  trustees  to  be  reimbursed,  their  counsel  lees  paid  by  them  in 
the  defense  of  the  suit  brought  against  them  by  Catherine  Schultz  and 
others,  the  children  and  heirs  of  Rammelsberg. 

It  is  claimed  on  behalf  of  the  trustees  that  this  was  a  suit  against 
them  as  trustees,  and  that  their  defense  was  in  their  trust  capacity,  ?ind 
for  the  benefit  of  the  trust  estate,  and  hence  that  they  are  clearly  entitled 
to  the  indemnity  asked. 

On  the  other  hand,  it  is  contended  that  the  case  was  practically,  and 
in  effect,  a  suit  against  Mitchell  in  his  individual  capacity,  to  recover  from 
him,  for  the  benefit  of  the  estate,  the  property  and  effects  which  he  had 
irregularly  and  illegally  possessed  himself  of,  and  hence  that  he  was  de- 
fending only  in  his  own  right,  and  consequently  that  his  defense  should 
be  at  his  own  expense. 

The  nature  of  that  controversy  must  be  determined  from  the  plead- 
ing.    The  grounds  for  it  from  the  result. 

It  is  unnecessary  to  review  the  pleadings  in  a  detailed  way. 

It  is  sufficient  to  say  that  both  by  the  petition  and  the  amended  peti- 
tion, the  facts  set  forth  and  complained  of  are  acts  and  transactions  of 
the  defendants  in  their  trustee  character.  It  may  be  generally  stated  that 
the  complaint  is  that  all  the  trustees  had  done  up  to*  the  time  of  the  filing 
of  the  petition  was  irregular  and  illegal,  detrimental  to  the  best  interest 
of  the  estate,  done  for  the  private  advantage  and  gain  of  Mitchell,  done 
in  disregard  of  their  duty  as  trustees,  and  done  fraudulently  on  the  part 
of  Mitchell,  and  through  the  weakness,  inexperience  and  subserviency  of 
Lape.  ^ 

It  was  an  effort,  in  short,  to  undo  the  dispositions  of  property  that 
had  been  made,  and  return  everything  to  the  hands  of  the  trustees,  bs 
such,  to  be  by  them  again  dealt  with  as  trustees,  under  and  according  to 
the  will. 

This  is  the  character  of  the  suit  that  was  brought  and  defended.  It 
is  true,  however,  that  in  the  defense  made  was  involved  also,  not  only 
the  defense  of  the  characters  of  the  trustees  against  the  assaults  thus 
made,  but  also  a  defense  of  the  property  interests  that  had  been  acquired 
by  Mitchell  in  his  individual  character. 

For  the  question  was  not  alone  whether  or  not  there  had  been  a 
faithful  and  competent  administration  of  the  trust,  but  it  was  also  whether 
or  not  the  large  and  profitable  purchase  of  the  business  by  Mitchell  was 
a  valid  one. 

The  case  w^as  one,  therefore,  in  which  the  trustees  were  sued  in  their 
trust  character,  and  in  which  was  assailed  the  administration  by  them 
of  their  trust,  and  in  which  all  they  had  so  done  presumably  for  the 
benefit  of  the  trust,  according  to  their  judgment,  was  to  be  undone. 

Looking  at  the  case  to  this  extent  alone,  it  would  seem  beyond  argu- 
ment the  privilege  and  the  duty  of  the  trustees  to  defend  as  such,  and  at 
the  expense  of  the  trust  if  the  charges  brought  should  fail. 
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Docs  it  make  any  difference  that  the  character  of  the  trustees  for 
iidelit}  and  competency  was  involved? 

Clearly  not,  since  if  that  were  to  alter  the  rule  there  could  be  no  case 
where  the  charge  of  maladministration  could  be  defended  against  by  a 
trustee  at  the  expense  of  the  trust,  since  in  the  nature  of  things  malad- 
ministration must  be  charged  as  ^he  result  of  intentional  wrong,  or  in- 
competency. 

Does  it  alter  the  esse  then  that  not  only  the  character,  but  the  per- 
sonal and  private  interests  of  the  trustees  were  involved? 

This  is  a  question  that  in  all  probability  seldom  arises,  since  the  rule 
is  that  trustees  are  not  supposed  to  have  any  private  business  or  financial 
interests  growing  out  of  the  administration  by  them  of  a  trust.  The 
nature  and  character  of  the  trust  relation  are  such  that  trustees  must  be 
trustees  only,  in  relation  to  their  trust  estates.  And  hence,  when  trustees 
have  undertaken  to  deal  as  trustees  with  themselves  as  individuals,  con- 
cerning  their  trusts,  the  courts  have  always,  and  with  the  least  possible 
ceremony,  pronounced  such  transactions  maladministration,  and  have 
refused  to  confirm  them.  This  is  a  rule  so  founded  in  reason  and  so  sanc- 
tioned and  upheld  by  precedent,  that  we  must  conclude  that  nothing  but 
the  ijiost  absolute  good  faith,  nothing  but  the  strictest  fidelity  to  trust 
obligations,  united  with  benefit  to  the  trust,  or  sugh  a  condition  of  facts 
and  surrounding  circumstances  as  would  make  it  inequitable  and  unjust 
to  do  otherwise,  could  induce  a  court  of  equity  to  exempt  such  a  trans- 
action from  its  operation. 

The  more  especially  would  this  seem  to  be  the  case  when  the  trustee 
by  such  transactions  has  reaped  profits  or  benefits  for  himself.  I  say, 
therefore,  that  in  the  nature  of  things,  the  question  can  have  arisen  but 
seldom  if  at  all,  where  courts  have  determined  whether  or  not  a  trustee 
should  have  his  expenses  paid  by  the  trust  fund  for  successfully  defending 
a  trust  transaction  with  himself  that  has  been  to  his  individual  advantage. 

Such  transactions  are  generally  set  aside  as  maladministration,  and 
an  allowance  of  expenses  denied,  because  incurred  in  an  effort  to  uphold 
maladministration. 

But  we  have  here  ^  case  that  has  been  taken  out  of  the  general  rule. 
Mitchell,  while  a  trustee,  did  deal  with  the  trust  estate  in  the  capacity,  at 
least  of  a  surviving  partner,  if  not  in  his  individual  capacity.  And  not 
only  that,  but  his  dealings  in  a  number  of  respects  that  are  *hown  by  the 
record  were  of  such  an  apparently  irregular  character  as  to  seemingly 
invite  litigation.  And  yet,  notwithstanding  all  this,  his  transactions  have 
been  upheld  and  confirmed  by  the  courts.  The  litigation  that  put  them 
to  the  test  has  been  decided  in  his  favor;  and  on  the  ground  that  he  had 
acted  in  such  good  faith,  and  with  such  fidelity  to  his  trust  obligations  as 
that  equity  required  that  they  should  be  upheld.  In  other  words,  stating 
it  more  plainly,  the  result  is  that  he  had  a  right  to  do  what  he  did  do. 
However  much  this  may  be  at  variance  with  our  individual 'notions  and 
opinions  of  the  law,  or  rather  what  the  law  should  be,  governing  such  a 
case,  the  fact  remains  that  such  is  the  conclusively  settled  law  of  this  par- 
ticular case. 

And  by  this  fact  the  question  now  before  this  court  is  made  to  appear 
to  my  mind  in  a  verv  simple  and  plain  form — for  it  amounts  to  only  this: 
Shall  a  trustee  be  allowed  for  expenses  incurred  by  him  in  good  faith,  in 
defending  that  which,  in  the  due  administration  of  his  trust,  he  had  a  right 
to  do,  notwithstanding  the  fact  that  he  derived  a  benefit  from  doing  it. 
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But  one  answer  can  be  given:  if  he  had  a  right  to  do  it,  nobody  had 
a  right  to  call  him  to  account  for  it.  And  this  is  true,  no  matter  whether 
he  has  been  benefited  or  not,  since  if  he  had  a  right  to  do  it,  he  had  a 
right  to  do  it  for  the  express  purpose  of  benefiting  himself.  The  question 
must  therefore  begin  and  end  with  the  legality  or  validity  of  the  transac- 
tion to  be  enquired  into.  If  that  be  in  the  trustee's  favor,  he  must  be 
allowed  to  defend  it  in  the  name  of,  and  at  the  expense  of,  the  trust. 

For  these  reasons  the  trustees  will  be  allowed  the  expenses  of  their 
counsel  fees  in  the  suit  above  mentioned. 

The  third  question  arises  out  of  what  is  called  the  Fort  Dodge  mat- 
ter, and  is  as  to  the  right  of  Mitchell  to  retain  in  his  hands,  on  distribution, 
out  of  the  trust  funds,  a  sum  sufficient  to  indemnify  him  against  one-half 
of  the  liability  that  has  been  asserted  against  him  as  surviving  partner 
of  Mitchell  &  Rammelsberg,  on  account  of  a  transaction  had  by  the  firm 
of  Mitchell  &  Rammelsberg,  during  the  lifetime  of  Rammelsberg,  in  rela- 
tion to  some  real  estate  at  Fort  Dodge,  Iowa. 

This  claim  is  resisted  by  the  defendants,  on  the  theory  that  it  is 
founded  upon  a  failure  of  title  to  Mitchell  to  real  estate  taken  by  him 
from  his  deceased  partner  under  the  surviving  partners  act.  The  defend- 
ants claiming  in  this  respect  that  the  title  so  taken  was  only  a  quitclaim, 
i.  e.,  he  took  only  Rammelsberg's  interest  in  the  property,  whatever  that 
may  have  been,  and  that  he  took  the  same  at  his  own  risk  in  every  respect, 
and  consequently  he  has  no  right  to  come  upon  the  estate  for  any  failure 
of  the  same. 

If  the  facts  sustained  these  propositions  they  would  be  sound.  But 
I  find  from  the  evidence  submitted  that  the  facts,  so  far  as  it  is  necessary 
to  state  them  here,  are  as  follows:  During  the  Hfetime  of  Rammelsberg 
the  firm  of  Mitchell  &  Rammelsberg  took  from  one  Jewett,  an  attorney, 
an  assignment  of  a  decree  of  foreclosure  rendered  in  his  favor  by  a  court 
in  Webster  county,  Iowa,  on  account  of  an  indebtedness  of  Jewett  to  them. 
That  afterwards,  when  the  property  against  which  the  decree  went,  was 
sold,  they  bought  it,  and  thus  acquired  title  to  the  same,  which  they  held 
without  question  or  knowledge  of  any  irregularity  at  the  time  of  Rammels- 
berg's death;  that  when  Mitchell  took  Rammelsberg's  interest  in  the  part- 
nership property,  he  had  no  knowledge  of  any  irregularity  in  the  proceed- 
ings whereby  they  had  acquired  title  to  this  property.  That  this  property 
was  apprai^d  as  part  of  the  partnership  assets,  and  as  such  taken  by 
Mitchell  along  with  the  balance  of  the  firm's  property  at  the  appraisement. 
I  find  further,  what  seems  to  have  been  overlooked  by  the  counsel  for  the 
defendants,  that  Mitchell's  title  so  acquired  has  never  been  disturbed,  and 
that  what  he  is  here  seeking  to  have  allowed  him  is  indemnity,  not  against 
a  failure  of  title  or  any  kind  of  loss  to  him  on  account  of  his  purchase  of  the 
property,  under  the  surviving  partners  act,  but  what  has  happened 
and  what  he  is  asking  protection  against  is  quite  independent  of  his  pur- 
chase as  the  surviving  partner,  and  wholly  disconnected  therefrom. 

It  is  a  liability  that  he  would  have  been  called  upon  to  meet,  as  he  has 
been,  had  he  not  made  such  a  purchase.  For  the  facts  are  that  after  Mit- 
chell had  acquired  title  as  surviving  partner,  it  came  to  light  that  Jewett, 
the  attorney,  had  fradulently  taken  the  decree  in  his  ^wn  name,  which  he 
had  assigned  them,  instead  of  in  the  name  of  his  client,  who  had  put  the 
note  and  mortgage,  upon  which  it  was  founded,  in  his  hands  for  collec- 
tion only. 

2    L.  B.  6 
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Thereupon  the  defrauded  client  brought  suit  and  recovered  judgment 
against  Mitchell  as  surviving  partner  for  the  conversion  by  Mitchell  & 
Rammelsberg  of  his  decree  by  their  acceptance  of  the  assignment  of  it 
from  Jewett  in  fraud  of  his  rights.  The  true  theory  of  this  claim  is,  there- 
fore, as  it  has  been  made,  and  as  it  has  so  far  been  upheld  by  the  courts, 
that  it  was  a  liability  of  the  firm  of  Mitchell  &  Rammelsberg,  existing 
before  and  at  the  time  of  the  death  of  Rammelsberg.  And  if  Mitchell 
shall  be  required  to  pay  it  at  the  end  of  the  litigation  that  is  still  pending 
with  respect  to  it,  it  will  be  because  it  was  an  outstanding  obligation  of  the 
firm  when  Rammelsberg  died.  When  Mitchell  purchased  his  deceased  pai  t- 
ner's  interest  under  the  surviving  partners  act.  this  existing  liability  of  the 
firm  was  unknown,  and  conf^equently  was  not  entered  upon  the  schedule  of 
liabilities  that  was,  by  the  terms  of  that  act,  in  such  cases  required  to  be 
made ;  the  terms  of  that  act  being  that  in  case  of  purchase  by  the  surviving 
partner,  the  amount  to  be  paid  by  him  is  to  be  determined  by  subtract- 
ing the  aggregate  of  the  liabilities  which  are  to  be  entered  upon  a  schedule 
from  the  aggregate  of  the  assets,  as  they  are  inventoried  and  appraised. 
The  question  here  presented  is  therefore  whether  or  not,  when  a  surviving 
partner  so  purchases,  he  can  have  relief  as  against  his  deceased  partner's 
estate  from  a  liability  of  the  partnership  that  is  omitted  from  the  schedule, 
and  in  no  manner  taken  into  account  because  of  ignorance  of  its  existence. 

Such  a  transaction  must  be  regarded  as  in  the  nature  of  a  contract; 
the  surviving  partner  acting  for  himself  on  the  one  part,  and  the  law 
through  the  agency  of  the  appraisers  and  the  probate  court  acting  for  the 
deceased  on  the  other  part.  The  law  doubtless  proceeds  upon  the  idea 
that  in  such  a  case  all  the  assets  will  be  included  in  the  inventory,  and  that 
all  the  liabilities  will  appear  from  the  schedule,  but  there  is  nothing  in  the 
statute  providing  that  stich  shall  be  conclusively  deemed  to  be  the  case. 

I  see  no  reason,  therefore,  for  applying  a  different  rule  to  the  con- 
struction of  this  contract  from  that  which  applies  to  other  contracts. 

The  question  is,  therefore,  what  has  been  agreed  to,  for  by  that  the 
rights  and  obligations  of  the  parties  must  be  measured.  It  is  plain  that 
Mitchell  agreed  to  take  the  assets  inventoried  at  their  appraised  valufe 
less  the  amount  of  the  liabilities  contained  in  the  schedule.  Where  is 
there  anything  to  show  that  he  ever  undertook  to  do  more — certainly  not 
in  any  provision  of  the  statute,  and  certainly  not  in  anything  that  he  has 
done  or  agreed  to,  outside  of  the  statute  of  which  the  cotfrt  has  been 
informed.  I  am  quite  clear,  therefore,  that  he  is  not  solely  bound  for  the 
liabilities  of  the  firm  further  than  they  were  known  and  taken  into  account 
and  assumed  by  him,  by  the  terms  of  his  purchase.  That  is  to  say,  the 
discovery  of  an  unknown  and  unaccounted  for  liability  should  not  be  his 
loss,  any  more  than  the  discovery  of  an  unaccounted  for  asset  should  be 
his  gain. 

Mitchell  will  be  allowed,  therefore,  to  retain  in  his  hands  such  sum  as 
may  be  necessary  to  indemnify  him  against  this  claim. 

The  next  and  last  question  to  be  disposed  of  is  raised  by  the  claim  of 
the  trustees  for  an  allowance  of  additional  compensation.     They  repre- 
sent that  they  now  have  in  their  hands  for  distribution  the  sum  of 
$410,372.93,  and  asl^that  they  be  allowed  a  commission  thereon  of  2J  per 
cent.,  which  would  make  the  sum  of  $10,259.32. 

In  England  trustees  are  allowed  all  expenses  incurred  by  them  in  the 
administration  of  their  trusts,  but  nothing  whatever  in  the  way  of  com- 
pensation for  their  time,  trouble  and  services  as  trustees,  unless  there  be 
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an  agreement  to  the  contrary.  Such  was  the  rule  of  the  civil  law  also^ 
and  such,  too,  was  the  rule  in  this  country  until  in  the  early  part  of  this- 
century,  when  there  began  to  grow  up  the  rule  which  at  present  obtains- 
in  most  states  of  the  Union,  of  allowing  a  fair  compensation,  to  be  deter- 
mined by  the  facts  and  circumstances  of  each  particular  case.  This  may 
fairly  be  said  to  have  become  the  rule  in  Ohio,  although  since  the  adoption 
of  our  present  constitution  in  the  case  of  Gilbert  v.  Sutliff,  3  O.  S.,  149, 
our  supreme  court  say  that  "As  a  general  rule  a  trustee  is-  not  entitled  to 
compensation  in  the  absence  of  an  agreement  to  pay." 

In  some  of  the  states  the  amount  of  compensation  to  be  allowed  all 
kinds  of  trustees  is  fixed  by  statute.  Here,  however,  we  have  no  statu- 
tory provisions  on  the  subject  except  those  which  relate  to  executors, 
administrators,  assignees,  etc.  But  in  determining  the  amount  of  com- 
pensation to  be  allowed  a  trustee  in  any  given  case,  the  courts  take  these 
statutes  upon  these  analogous  subjects  into  consideration,  and  in  so  far  as 
the  case  before  the  court  may  seem  to  come  within  the  spirit  of  these  laws, 
adopt  them  by  a  kind  of  equitable  construction  as  a  rule  by  which  to  be 
governed. 

But  in  every  instance  it  is  not  only  the  practice,  but  it  is  the  duty 
of  the  courts  to  look  at  the  facts  of  each  particular  case,  and  from  a  just 
consideration  of  all  its  features  determine  what  may  be  a  fair  compen- 
sation, bearing  in  mind,  too,  that  while  by  the  allowance  of  compensation 
we  have  departed  from  the  rule  originally  followed  by  us,  and  still  fol- 
lowed in  England,  yet  the  dangers  which  that  rule  was  intended  to  guard 
against  still  remain,  and  that  tBey  are  of  such  a  serious  character  as  to 
admonish  us  in  an  unusual  way  to  depart  no  further  from  the  original 
rule  than  absolute  justice  to  the  trustee  may  require. 

The  following  remarks  made  by  Chancellor  Kent  in  the  case  of  Man- 
ning et  al.  V.  The  Executors  of  Manning,  1  John.  Ch.,  527,  although  made 
in  support  of  the  enforcement  of  the  rule  not  allowing  compensation  to 
trustees,  are  not  only  not  without  application  to  this  case,  but  they  are 
worthy  to  be  written  in  every  trust  deed. 

He  says:  "A  trust  is  regarded  in  chancery  as  a  matter  of  honor  and 
conscience,  and  as  an  undertaking  with  humane,  or  friendly,  or  charitable, 
and  not  with  mercenary  views." 

And  again,  speaking  of  the  case  of  Robinson  v.  Pett,  3  P.  Wm.,  248, 
he  says:  "L6rd  Talbot  there  laid  down  the  rule  in  very  general  and 
emphatic  terms,  saying  it  had  long  prevailed,  and  was  a  reasonable  rule, 
and  one  which  tended  to  prevent  the  trust  estate  from  being  loaded  and 
eaten  up  by  a  charge  voluntarily  assumed.  It  is  a  rule  founded  in  the 
same  equitable  policy  of  closing  the  door  to  temptation,  abuse  and  fraud 
with  that  other  rule  forbidding  a  trustee  to  become  a  purchaser  for  his 
own  benefit  of  the  trust  estate.  And  if  the  rule  applied  with  more  force 
and  propriety  to  one  kind  of  trust  than  another,  I  should  think  it  was  of 
an  executor  who  gives  no  security,  and  who  is  selected  by  reason  of  some 
special  and  sacred  confidence,  resulting  from  the  ties  of  kindred  or  friend- 
ship, and  charged  by  the  testator  in  his  dying  moments  with  interests 
of  the  nearest  human  concern,  and  which  he  is  on  the  eve  of  renouncing 
forever.  The  request  of  the  testator  in  such  a  case  is  the  supplication  of 
a  friend." 

Such  being  the  character  of  the  trust  relation,  and  of  trust  services, 
and  such  being  the  spirit  in  which  courts  of  equity  are  to  deal  with  trust 
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estates,  let  us  examine  the  case  that  is  here  presented  and  determine  what 
should  be  done  with  this  application. 

Mitchell  and  Lape  were  named  by  the  testator  in  his  will  as  execu- 
tors and  trustees,  and  by  his  request  were  not  required  to  give  any  bond 
in  either  capacity.  Mitchell  was  his  business  partner,  Lape  was  his 
brother-in-law. 

For  the  one  he  had  all  the  confidence,  friendship  and  esteem  that  a 
long  and  unusually  prosperous  and  successful  joint  business  enterprise 
could  inspire.  To  the  other  he  looked  for  all  that  the  ties  of  the  blood 
relation  gave  him  a  right  to  expect.  The  position  into  which  Rammels- 
berg  ihus  placed  these  men  was,  in  the  most  emphatic  sense,  one  of  confi- 
dence, honor  and  trust,  and  if  every  man  dyinj?  had  a  right  to  expect  that 
those  whom  he  had  thus  honored  and  confided  in,  would  undertake  their 
trusts  with  humane,  iriendly  and  charitable,  raiher  than  mercenary,  views, 
Frederick  Rammelsberg  had  a  right  to  expect  it  of  Robert  Mitchell  and 
Wm.  H.  Lape.  In  the  language  of  Chancellor  Kent,  his  charge  was  as  the 
supplication  of  their  friend,  made  in  his  dying  moments,  and  concerning 
his  nearest  human  interests,  which  he  was  then  on  the  eve  of  renouncing 
forever. 

But  let  us  see  what  in  other  respects  is  the  character  of  this  trust* 
As  executors,  Mitchell  and  Lape  paid  to  them- 
selves, as  trustees,  as  appears  from  their  ac- 
counts   : $394,348  06 

From  the  sale  of  real  estate  they  got  about ....       49,000  00 

More,  or  in  all  about $443,348  06 

For  the  settlement  of  the  estate,  the  conversion  of  it  into  money,  and 
the  transfer  of  it  from  themselves  as  executors,  to  themselves  as  trustees, 
they  have  been  already  fully  paid  as  executors. 

All  services  rendered  by  them  in  these  matters  are  therefore  to  be 
disregarded  here. 

Hence  their  services  consist  in  their  taking  possession,  and  becom* 
ing  responsible  for  the  investment,  management,  control  and  safe  keep- 
ing of  this  large  sum  of  money,  and  its  increase,  and  the  paying  out  from 
time  to  time,  of  the  diflferent  sums  of  money  ^vhich  their  accounts  on  file 
show  them  to  have  disbursed. 

The  trustees  appear  to  have  managed  the  estate  wisely*  and  well,  and 
it  has  during  this  long  period  of  time  almost,  if  not  quite,  doubled  itself; 
giving  credit  for  the  payments,  with  interest  thereon,  that  have  been  made 
out  of  it.  But  the  wisdom  of  the  trustees  is  shown  by  their  investment 
of  the  great  body  of  these  funds  in  United  States  government  bonds,  and 
the  increase  of  the  estate  is  but  the  legitimate  result  of  the  earning  power 
of  these  securities.  Trustees  having  such  a  large  sum  of  money  to  invest 
are  wise  to  invest  it  as  this  was  invested,  but  the  wisdom  is  not  of  a  re- 
markable kind,  and  certainly  not  other  or  different  from  that  which  the 
trustees  of  such  an  estate  would  be  expected  to  manifest. 

I  do  not  think,  therefore,  that  in  the  nature  of  the  investments  made 
by  the  trustees  there  is  anything  to  entitle  them  to  exceptional  credit. 
The  wisdom  of  the  action  they  took  in  this  particular  was  not  difficult  to 
perceive.  It  was  rather  of  that  patent  and  self-recommending  character, 
that  to  have  overlooked  it  would  have  appeared  like  a  lack  of  ordinary 
prudence  for  men  of  sound  judgment  and  business  experience. 

Neither  is  there  in  the  increase  of  the  estate  anything,  except  in- 
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creased  responsibility  to  especially  commend  their  claim  for  compensa- 
tion since  that  increase  is  not  due  to  any  skill  or  management  on  their  part 
other  than  what  was  manifested  in  the  selection  of  the  securities  in  which 
they  invested.     The  increase  is  but  the  natural  yield  of  the  bonds. 

While,  therefore,  the  trustees  have  wisely  and  well  administered  their 
trust,  and  the  estate  has  grown  as  stated,  it  seems  to  me  nevertheless  a 
case,  considering  that  it  is  a  trust  of  the  character  we  have  seen  it  to  be, 
where  there  is  absolutely  nothing  beyond  the  responsibility  incurred  by 
the  trustees,  and  the  time  and  trouble  they  have  expended  in  the  admin- 
istration of  their  trust,  that  a  court  of  equity  can  be  asked  to  allow  com- 
pensation for. 

As  to  the  responsibility  incurred,  while  it  is  of  course' very  great,  yet 
it  should  be  remembered  that  no  bond  was  required,  and  that  the  form  of 
securities  invested  is  admitted  by  registration  and  other  familiar  means, 
of  almost  absolute  protection  against  any  kind  of  loss. 

At  any  rate,  the  responsibility  was  of  no  unusual  or  exceptional  kind, 
and  probably  amounted  to  nothing  at  all  beyond  that  which  prudence, 
diligence  and  honesty  would  entirely  meet. 

The  services  rendered  and  the  time  and  trouble  expended  are  por- 
trayed by  the  annual  reports  filed  herein  by  the  trustees.  There  are  sixteen 
of  them — one  for  each  year  of  the  trust.  Each  report  shows,  therefore, 
a  year's  work.  I  have  carefully  examined  all  of  these,  and  I  find  upon 
comparing  them  with  each  other  that  there  is  no  substantial  difference 
between  them  in  respect  to  what  they  show  to  have  been  done  during 
their  respective  years.         • 

Any  one  of  them  will  therefore  substantially  show  the  character  of 
all,  and  what  any  one  of  them  shows  as  to  services  rendered  by  the  trus- 
tees during  the  year  for  which  it  is  made,  may  be  taken  as  a  fair  criterion 
of  what  was  done  during  each  of  the  other  years  of  the  trust. 

Taking  the  14th  annual  account  of  the  trustees,  I  find  it  shows  78 
receipts  and  68  disbursements  for  the  year.     Analyzing  and  classifying 
the  receipts,  I  find  that  they  consist  of  the  following  kinds  of  items,  viz: 
For  interest  on  U.  S.  bonds,  and  premiums  on  the  same    23 

Interest  on  other  securities 10 

Rent  from  three  houses 42 

Protest  fee  refunded 1 

Balance  in  hand  of  trustees  and  interest  on  same 2 

Total 78 

To  cut  off  the  maturing  coupons  from  the  bonds,  sell  them  at  the 
premium  they  commanded,  add  the  proceeds  to  the  trust  fund,  and  in 
the  trust  accounts  make  the  proper  entries,  cannot  be  said  to  have  either 
taken  much  time  or  occasioned  much  trouble.  Any  competent  book- 
keeper could  do  it  all  in  an  hour's  time.  The  ten  items  of  interest  and 
payments  received  on  account  of  other  securities  may  have  taken  more 
time  and  been  the  cause  of  more  trouble,  but  there  is  nothing  to  show 
such  to  have  been  the  fact,  and  therefore,  while  we  know  that  private  in- 
dividuals do  not  pay  interest  as  promptly,  and  with  as  little  trouble  to  us 
as  government  bonds  do,  yet  it  is  not  reasonable  to  suppose,  in  the  absence 
of  proof,  that  there  was  anything  attending  the  collection  of  these  receipts 
out  of  the  usual  course  of  such  transactions,  and  hence  I  conclude  that 
these  services  were  simple  and  of  but  little  trouble. 

The  refunded  protest  fee  is  not  worthy  of  mention,  except  to  show 
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what  all  the  items  of  receipts  were,  and  the  items  which  show  the  balance 
on  hand,  and  the  interest  on  same,  with  which  the  trustees  charge  them- 
selves lor  its  use,  are  nut,  ot  cour^e,  the  subject  ot  charge  tor  services. 

This  leaves  only  the  42  items  of  house  rents  which  make  up  the  78- 
receipts  of  the  year. 

These  receipts  of  rents  are  from  three  different  houses  belonging 
to  the  estate,  from  which  the  trustees  collected  rents  during  all  the  years 
of  the  trust.  Looking  through  the  accounts  it  appears  that  these  rents 
were  paid  in  monthly  and  quarterly  payments,  and  apparently  with  great 
promptness  and  regularity.  So  that  the  services  of  the  trustees,  as  indi- 
cated by  these  42  receipts,  are  only  such  services  as  are  to  be  inferred  as 
necessary  to  the  renting  of  three  houses  and  the  collection  of  rents  there- 
from. This  is  an  important  service  that  I  would  not  underestimate,  but 
it  does  not  need  to  be  said  that  it  is  simple  in  character,  and  not  likely  to 
have  consumed  very  much  time. 

Turning  to  the  disbursements,  I  find  them  to  have  been: 

For  compensation  to  the  trustees 1 

For  compensation  to  the  trustees'  attorneys 1 

For  compensation  to  the  trustees'  book-keeper 1 

For  taxes 5 

For  quarterly  allowances  to  diflferent  ones  of  the  bene- 
ficiaries   .24 

To  W.  H.  Lape,  guardian 28 

For  insuring,  repairing,  advertising  and  leasing  property  13 

Total 68 

For  the  allowances  to  themselves,  their  book-keeper  and  attorneys^ 
nothing  could  be  allowed.  The  five  items  of  taxes  means  that  a  check 
was  sent  to  the  treasurer  for  the  amounts  indicated,  and  credits  made  in 
the  trust  account  to  correspond.  It  was  a  very  simple  matter  for  the 
book-keeper  to  attend  to. 

The  allowances  to  the  beneficiaries  were  fixed  in  amount  and  paid 
at  stated  times  throughout  the  trust.  Nothing  more  was  involved  in 
this  matter  than  the  giving  of  a  check  for  each  one  of  these  twenty-four 
items,  when  the  beneficiary  entitled  to  it  called  for  it. 

As  to  the  twenty-three  items  to  Lape,  as  guardian,  it  appears  that  he 
as  guardian,  drew  from  himself  and  Mitchell  as  trustees,  such  amounts 
from  time  to  time  as  he  had  occasion  to  use  for  his  wards.  He  had  no 
general  funds  in  his  hands  as  guardian,  but  determined  his  wants  and  satis- 
fied them  out  of  the  general  fund  as  they  arose.  So  far  as  there  was  any 
trouble  or  service  about  these  disbursements,  it  is  fair  to  assume  that  it  alt 
practically  fell  to  Lape,  and  that  he  has  been  fully  paid  therefor  by  the 
$6,500  allowed  him  by  the  probate  court  as  compensation  for  his  services 
as  guardian. 

The  other  disbursements  on  account  of  the  renting,  repairing,  etc., 
of  the  houses  I  have  already  considered  in  the  remarks  made  about  the 
receipts  of  rents  from  houses. 

I  have  in  this  way  classified  and  commented  upon  the  items  of  these 
accounts,  not  for  the  purpose  of  underratmg,  or  in  any  way  disparaging 
what  they  show  the  trustees  to  have  done,  for  the  trustees  have  done  all 
they  could  have  done  in  the  particulars  referred  to,  and  have  managed 
their  trust  honestly  and  successfully,  but  for  the  sole  purpose  of  showing,. 
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what  must^be  conceded,  that  the  trust  estate,  commencing  with  it  when 
it  came  from  the  executors,  and  continuing  to  the  close,  has  been  one 
unusually  easy  to  manage.  And  it  may  be  added  that  its  character  in  this 
respect  is  due  more  to  the  condition  in  which  the  testator  left  it,  than  to 
anything  else;  while  its  increase,  as  we  have  already  seen,  is  but  its  own 
interest-bearing  power. 

At  any  rate  I  am  sure  it  has  not  been  either  an  intricate,  complicated 
or  arduous  labor  that  has  been  done.  ' 

But  if  there  have  been  any  complications  or  intricacies  or  doubtful 
questions  connected  with  the  trust,  they  have  doubtless  all  been  removed 
and  made  plain  and  simple  by  the  professional  services  for  which  the  estate 
has  been  taxed  the  sum  of  $500  per  year,  making  in  all  the  sum  of  $8,000.00 
for  the  sixteen  years  of  the  trust,  over  and  above  counsel  fees,  that  have 
been  allowed  and  paid  in  liberal  amounts  for  all  the  litigation  that  seems 
to  have  been  encountered. 

Judging  from  the  accounts  as  an  indication  of  what  the  labor  was,  I 
think  it  was  chiefly  performed  by  the  accountant,  who  at  the  rate  of  $300 
a  year,  or  the  amount  of  nearly  $5,000,  has  been  already  paid  out  of  the 
•estate  funds  for  his  services. 

If  the  trustees  were  before  the  court  without  having  received  any 
compensation  whatever,  with  the  entire  estate  of  a  million  dollars,  in  their 
hands  for  distribution,  and  all  the  other  facts  appeared  that  appear  here, 
I  should  hesitate  long,  before  I  should,  by  equitable  construction,  extend 
the  provisions  of  our  statutes  on  analogous  trusc  matters  to  their  case, 
and  allow  them  compensation  on  the  entire  amount  at  the  rate  of  2  per 
cent. 

I  should  hesitate,  because  the  rule  thus  established  did  not  contem- 
plate estates  of  this  magnitude,  and,  therefore,  this  case  would  not  be 
within  the  spirit  of  that  legislation.  I  should  hesitate  again  because  the 
•estate  has  been  already  "loaded"  with  the  $13,000  that  have  been  paid  to 
the  attorneys  and  the  book-keeper  of  the  trustees. 

I  should  hesitate  especially  because,  after  allowing  for  what  the  at- 
torneys and  book-keeper  must  have  done,  to  earn  the  money  paid  them, 
there  could  not  have  remained,  to  be  yet  done  by  the  trustees,  as  much  as 
I  think  the  statute  expects  of  them  for  the  compensation  it  allows. 

But  if  I  had  not  hesitated  to  allow  2  per  cent.  I  am  quite  sure  I  should 
never  for  an  instant  have  thought  of  going  beyond  that.  And  if  it  were 
now  within  my  power  to  limit  the  compensation  of  these  trustees  to  that 
Tate  I  should  feel  it  my  duty  to  do  so.  But  what  has  been  done,  and  con- 
firmed by  the  court,  in  this  matter,  as  the  annual  accounts  have  been  from 
year  to  year  filed,  cannot  be  now  undone  by  me  upon  this  hearing, 
although  it  has  been  done  ex  parte.  It  is  my  duty,  however,  to  take  into 
consideration,  and  to  have  such  regard  for  it,  as  it  may  be  entitled  to  re- 
ceive, in  determining  the  disposition  of  the  application  now  before  the 
'Court. 

It  appears  from  the  accounts  of  the  trustees  that  they  have  already 
paid  themselves,  by  the  allowances  of  the  court,  the  sum  of  $28,752.66,  or 
about  3  per  cent,  of  the  entire  amount  of  the  estate,  allowing  in  that 
amount  interest  upon  the  legacies  and  other  payments  made,  as  though 
not  paid  out,  which  the  trustees  claim  to  be  the  correct  way  of  estimating 
the  increase  of  the  estate  in  their  hands. 

It  may  be  said  that  these  allowances  so  made  by  the  court  were  by  the 
judgment  of  the  court  allowing  them  fully  earned  by  the  services  ren- 
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dered  at  the  time  when  the  allowances  were  made.  Such  may  have  been 
the  intention  of  the  court  and  the  parties  interested. 

But  if  it  be  not  a  sufficient  answer  to  this  claim,  if  it  is  made  that  the 
proceedings  whereby  these  allowances  were  secured,  were  of  an  ex  parte 
nature,  and  probably  not  carefully  scrutinized  by  the  court,  then  I  can 
only  add,  that  there  is  a  stronger  reason  than  I  suspected  for  admonishing 
the  courti,  as  well  as  trustees,  that  trusts  are  to  be  undertaken  with  the 
humane,  friendly  and  charitable,  rather  than  mercenary,  views,  and  that 
compensation  is  to  be  allowed  accordingly. 

Entertaining  these  views,  I  am  of  the  opinion  that  no  further  compen- 
sation should  be  allowed  the  trustees. 

King,  Thompson  &  Maxwell  and  Stanley  Matthews,  attorneys  for 
the  plaintiffs. 

Perry  &  Jenney,  I.  M.  Jordan  and  C.  K.  Shunk,  attorneys  for  the 
defendants. 
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[Hamilton  District  Court,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

tHUGH  CAMPBELL  V.  WILLIAM  M.  CORRY. 

1.  The  legislature  has  no  power  to  grant  relief  by  assuming  judicial  powers  and 

reversing,  vacating,  or  modifying  a  judgment  in  favor  of  an  individual.  The 
act  for  the  relief  of  Wm.  Corry  (7(>  O.  L.,  25(5),  must  be  construed  to  order  a 
reimbursement  to  Corry  out  of  the  city  treasury  of  the  amount  for  which  the 
judgment  gave  an  unjust  lien  for  street  assessments  against  his  property,  but 
should  not  be  construed  as  reducing  the  lien  given  to  the  contractor  by  such 
judgment. 

2.  An  order  of  sale  pursuant  to  a  decree  rendered  by  the  district  court  in  a  case 

brought  there  by  appeal  must  issue  from  the  district  court,  and  where  it  pur- 
ports to  command  the  sheriff  to  execute  the  order  of  the  court  of  common 
pleas,  and  is  signed  by  the  clerk  as  clerk  of  the  common  pleas,  confirmation 
will  be  refused  and  the  sale  set  aside. 

3.  Ordinarily  it  is  too  late  to  object  that  an  appraisement  is  too  low  after  a  second 

order  of  sale  has  been  had  and  acted  on  under  it  without  objection:  but  if  a 
resale  must  be  had  for  other  reasons,  a  new  appraisement  may  be  ordered. 

AVERY.  J. 

This  case  comes  up  on  a  motion  to  set  aside  the  sale  of  certain  lots 
on  Jefferson  street,  Corryville,  and  also  on  a  motion  to  confirm  the  same. 
The  judgment  under  which  the  property  was  sold  was  rendered  by  this 
court  seven  or  eight  years  ago.  upon  an  assessment  for  paving  Jefferson 
street  under  an  ordinance  of  the  Mt.  Auburn,  Walnut  Hills  and  Clinton- 
ville  road  district,  within  the  limits  of  which  the  street  was  at  that  time 
located. 

The  property  was  in  blocks,  not  subdivided  into  lots,  and  the  assess- 
ment was  not  limited  to  a  valuation  of  one  hundred  feet  in  depth,  but 
whether  by  fault  of  court  or  counsel,  this  error  was  not  noticed,  and  the 
supreme  court  affirmed  the  judgment  rendered  bv  this  court.  In  May, 
1879,  the  legislature  passed  an  act  for  the  relief  of  William  ^L  Corry,  in 
substance,  that  the  city  auditor  should  ascertain  the  proportion  between 
the  value  of  the  Jefferson  street  front  one  hundred  feet  in  depth,  and  the 
entire  value  of  the  blocks,  and  that  Corry  should  pay  as  his  part  according 


tSee  also  6  Dec.  R.,  848  (s.  c.  8  Am.  Law  Rec,  427). 
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to  this  proportion,  which  should  be  the  extent  of  the  contractor's  lien,  the 
other  part  to  be  paid  by  the  city.  The  claim  is  that  this  act  has  in  some 
way  affected  the  plaintiff's  judgment.  But  whatever  else  the  legislature 
may  do,  it  cannot  assume  judicial  powers.  Cooley  Const.  Lim.,  94,  95. 
Being  without  power  to  reverse,  vacate  or  modify  the  judgment,  it  had  no 
power  to  impair  the  remedies  under  the  judgment.  The  most  it  could 
do  was,  as  by  the  act  in  question  has  been  done,  to  provide  for  the  relief  of 
M^.  Corry  by  ordering  that  he  should  be  reimbursed  under  a  warrant 
drawn  by  the  city  auditor  upon  the  city  treasurer. 

It  is  claimed  again  that  the  valuation  was  too  low.  It  does  appear 
that  private  sales  have  been  made  since  the  appraisement,  under  some 
arrangement  between  the  parties,  largely  in  excess  of  the  appraised  value. 
But  the  difficulty  is  that  this  is  a  second  order  of  sale  under  the  same  ap- 
praisement, to  which  no  objection  had  been  taken  on  the  ground  that  it 
was  too  low  when  first  offered.  Ordinarily  such  an  objection  as  this 
would  be  too  late  at  this  time.  The  objection,  however,  that  the  order  of 
sale  was  irregular  in  that  'it  issued  out  of  the  court  of  common  pleas, 
whereas  the  case  has  been  brought  into  this  court  by  appeal,  is  a  fatal  one. 
Upon  inspection  of  the  final  clause  of  the. order,  it  is  found  to  be:  "We 
therefore  command  that  you  faithfully  execute  the  above  and  foregoing 
order  of  our  said  court  of  common  pleas ;"  and  it  is  signed  by  the  clerk  as 
clerk  of  the  court  of  common  pleas,  and  sealed  with  the  seal  of  that  court. 

This  ruling  applies  only  to  sales  made  under  the  last  order.  Sale 
set  aside,  and  as  a  new  order  is  necessary,  there  will  also  be  a  new 
appraisement. 

Paxton  and  Warrington,  for  plaintiff. 

O'Connor,  GHdden  &  Burgoyne,  for  defendant. 
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Avery,  Cox  and  Johnston,  JJ. 

SPRI.NGMEIER  V.  WIDCnVS'  AND  ORPHANS*  BHNEVOLINT  ASSN. 

Where,  by  the  constitntion  of  the  defendant,  no  person  could  be  a  member  of  it 
unless  he  was  a  member  of  the  Improved  Order  of  Red  Men,  and  on  failing 
to  pay  his  dues  to  that  society,  he  ceased  to  be  a  member  of  defendant's,  but 
the  two  societies  were  independent  bodies:  Held,  the  receipt  of  assessments 
by  defendant  in  ignorance  that  the  person  paying  them  had  ceased  to  be  a 
member  of  the  Red  Men  by  reason  of  non-payment  of  dues,  is  not  an  ac- 
quiescence or  waiver  of  the  fact  that  he  was  not  a  member  in  good  standing, 
the  defendant  not  having  notice  of  such  fact,  and  the  widow  of  such  person 
cannot  claim  death  benefits  from  defendant.  Nor  is  failure  to  tender  back 
such  payments  to  the  widow  a  waiver,  for  the  tender  would  be  to  the  admin- 
istrator. 

This  was  an  action  in  the  court  below  to  recover  $228  death  benefits 
claimed  by  the  plaintiff  to  be  due  to  her  from  the  defendant  on  the  death  of 
her  husband,  who  was  a  member  of  the  order.  It  appeared  that  the  plain- 
tiff's husband  had  become  in  arrears  to  the  order  eight  months  prior  to 
his  death,  but  that  the  secretary  of  the  order,  whose  duty  it  was  to  collect 
the  assessments  upon  the  death  of  members,  had  collected  from  the  plain- 
tiff's husband  three  or  four  assessments  after  he  had  become  in  arrears 
and  thereby  ceased  to  be  a  member.  The  plaintiff  claimed  that  the  col- 
lection of  these  assessments  was  a  waiver  of  that  provision  of  the  consti- 
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tution  which  provided  that  persons  who  failed  to  pay  their  dues  failed  to 
be  members.  Upon  the  close  of  the  plaintiff's  testimony,  the  defendant 
moved  that  the  court  direct  the  jury  upon  the  evidence  introduced  to 
return  a  verdict  for  the  defendant,  which  was  done,  and  plaintiff  excepted. 

JOHNSTON,  J. 

It  is  clear  from  the  testimony  that  the  defense  set  up  by  the  defendant 
was  sustained  by  the  plaintiff's  testimony,  to-wit:  That  by  the  constitu- 
tion and  by-laws  of  defendant,  if  a  member  of  the  Improved  Order  of  Red 
Men,  who  alone  could  become  a  member  of  the  defendant,  should  fail  to 
pay  his  dues  to  his  society  or  tribe,  he  from  that  time  ceased  to  be  a  mem- 
ber of  defendant,  and  his  widow  did  not  become  entitled  to  the  benefits 
of  defendant,  for  the  reason  that  at  his  decease  he  was  not  a  member  in 
good  standing  thereof;  this  the  secretary  of  defendant  testified  when  called 
by  plaintiff.  It  further  appeared  that  when  these  assessments  were  levied 
or  assessed  against  Springmeier  after  he  ceased  to  be  a  member,  and  paid 
by  him,  the  officers  of  the  defendant  who  collected  the  same  from  him 
were,  at  the  time,  wholly  ignorant  of  the  fact  that  he  had  ceased  to  be  a 
member  of  his  tribe  by  reason  of  non-payment  of  dues.  The  society 
known  as  the  Improved  Order  of  Red  Men  and  the  defendant  are 
separate  and  distinct  organizations.  They  have  different  officers.  To 
constitute  waiver,  it  should,  at  least,  appear  that  the  officers  of  defendant 
knew  or  had  notice  of  the  fact  that  Springmeier  had  ceased  to  be  a  mem- 
ber of  his  tribe  when  they  received  his  subsequent  assessments.  A  per- 
son cannot  be  said  to  acquiesce  in  what  he  does  nor  know,  nor  can  he  be 
bound  by  acquiescence,  unless  he  is  fully  appraised  as  to  his  rights,  and  all 
the  material  facts  and  circumstances  of  the  particular  case.  A  recog- 
nition, resulting  from  ignorance  of  a  material  fact,  amounts  to  nothing. 
It  was  claimed  in  argument,  that  because  the  defendant  had  not  refunded 
the  assessments,  Springmeier,  after  ceasing  to  be  a  member  of  his  tribe^ 
had  paid,  it  should  be  held  liable.  The  bill  of  exceptions  does  not  dis- 
close that  the  defendant  either  did  or  did  not  tender  to  pay  the  money  back. 
It  could  only  have  been  paid  to  the  administrator,  not  to  plaintiff.  For 
ought  the  record  shows  it  may  have  been  paid  or  tendered  to  the  acjmin- 
istrator.  •  - 

Hence,  there  being  no  further  evidence  but  this,  as  matter  of  law,  the 
plaintiff  was  not  entitled  to  recover  thereon.  There  was  nothing  for  the 
jury  to  consider,  and,  in  our  opinion,  the  court  did  not  err  in  directing 
a  verdict  for  the  defendant,  and  in  thereafter  rendering  judgment  thereon. 

Sayler  &  Sayler,  for  plaintiff  in  error. 

Wulsin  &  Worthington,  for  defendant  in  error. 
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Avery,  Cox  and  Johnston,  JJ. 

tA.  J.  PRUDEN  V.  HARRIET  M.  SEWELL  et  al. 

An  appeal  brings  up  the  whole  case  as  to  the  appellant,  although  his  interests  are 
separable.  Section  5232,  Rev.  Stat,  only  applies  where  there  are  several  de- 
fendants and  only  one  appeals.    Therefore,  where  a  receiver  to  collect  rents 

tThis  case  was  dismissed  by  the  supreme  court  commission,  June  17,  1884, 
with  the  following  entry:  "There  is  no  bill  of  exceptions  in  the  record,  and  without 
one  there  seetns  no  ground  to  disturb  the  judgment  below." 
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of  defendant's  property  was  appointed  ih  an  action  to  set  aside  conveyances  to 
defendant,  and  the  petition  was  dismissed  as  to  part  of  the  property  and  sus- 
tained as  to  the  rest,the  defetidant,  having  appealed  from  the  judgment,  cannot 
have  a- motion  to  set  aside  the  receiver  as  to  the  property  in  which  defendant's 
title  was  sustained  by  the  judgment  appealed  from. 

AVERY.  J, 

This  was  an  action  to  subject  real  estate  to  the  payment  of  a  judgment 
obtained  by  the  plaintiflf  against  the  late  John  W.  Sewell.  The  ground  of 
the  action  was  thai  the  real  e.state  had  been  frauduknilvconvtyed  by  Sewell 
to  his  wife.  The  decree  in  the  court  below  was  in  favor  of  the  plaintiff 
as  to  some  of  the  lots,  and  dismissing  the  petition  as  to  the  others.  To 
that  decree  an  appeal  was  taken  by  the  defendant.  The  court  below  hav- 
ing appointed  a  receiver  to  collect  the  rents,  it  was  claimed  that  the  de- 
fendant was  entitled  to  ah  order  discharging  the  receiver  as  to  those  lots 
to  which  the  petition  was  dismissed.  The  case  came  up  on  a  motion  for 
that  purpose. 

Judge  Avery  announced  the  opinion  of  this  court,  holding  that  this 
would  be  to  divide  the  judgment.  Where  the  interests  of  several  parties 
are  distinct  and  separate,  one  may  appeal  without  bringing  up.  the  case 
as  to  the  rest,  section  5232,  Rev.  Stat.  But  where  the  interests 
of  the  .same  party  are  differently  affected  bv  the  judgment,  there 
is  no  warrant  for  separating  that  part  in  favor  of  the  party,  from  that  part 
against  him,  in  order  to  allow  an  appeal  from  the  unfavorable  part  with- 
out at  the  same  time  bringing  up  the  other. 

Motion  overruled. 

Cooper,  for  motion. 

Lawrence  Maxwell,  contra. 


"523  [Superior  Court  of  Cincinnati,  July  Term,  1880.] 

SINGER  MANUFACTURING  CO.  v.  A.  J.  BRILL. 

For  opinion  see  6  Dec.  R..  958  (s.  c.  9  Am.  Law  Rec,  43).     It  was  reversed 
"by  the  supreme  court.    See  opinion,  41  O.  S.,  127. 
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tVILLAGE  OF  CARTHAGE  v.  JAMES  N.  CALDWELL. 

Where  a  survey  to  fix  a  line  is  run  by  agreement,  the  surveyor  is  common  agent  of 
both  parties,  and  the  plat  made  by  such  surveyor  of  such  survey  on  which  he 
marks  a  corner  agreed  on  as  "agreed  corner,"  is  a  written  memorial  not  only 
of  the  survey  but  of  the  agreement,  and  is  the  best  evidence  in  the  absence  of 
other  written  evidence  of  the  location  of  such  corner,  and  cannot  be  disputed 
by  oral  testimony  any  more  than  could  any  other  writing  of  the  parties. 

Error  to  the  Court  of  Common  Pleas. 

AVERY,  J. 

The  village  of  Carthage,  in  improving  the  North  Bend  road  within  the  limits 
of  the  village,  cut  down  a  hedge  planted  by  the  plaintiff  below  on  the  north  side  of 
the  road,  and  appropriated  a  strip  fifteen  feet  in  width  claimed  by  him.  The  judg- 
ment of  the  court  of  common  pleas  was  for  damages. 

tThis  judgment  was  reversed  by  the  supreme  court  commission.  See  opin- 
ion, 40  O.  S.,  453. 
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There  was  no  question  as  to  the  width  of  the  road.  It  was  an  old  road  and 
was  resurveyed  by  the  county  commissioners  in  1842.  At  that  time  the  fixed  width 
of  county  roads  was  sixty  feet.  But  as  showed  by  the  plat  of  resurvey,  it  began  at 
the  east  end  of  Fifth  street,  in  Carthage,  on  the  line  between  Millcreek  and  Spring- 
field townships,  and  the  question  was  as  to  that  line. 

At  this  point  the  line  ran  between  section  12  of  Millcreek  and  section  7  of 
Springfield.  In  1810,  Thomas  Henderson,  county  surveyor,  made  a  plat  and  sur- 
vey of  section  12.  The  plat  marks  the  northeast  corner,  82.25  chains,  that  is,  1  mile 
and  9  poles,  north  of  the  southeast  corner,  and  calls  it  the  "agreed  section  corner."  By 
Henderson's  statement  indorsed  upon  the  plat  in  1838,  it  would  appear  that  he  did 
not  find  the  northeast  corner  by  the  calls,  but  ran  from  the  southeast  corner  of  12 
to  the  northeast  corner  of  7,  including  some  surplus  land,  and  took  a  point  equally 
intermediate  between  the  two,  and  then  it  being  found  this  would  interfere  with  Lud- 
low's improvements,  a  break  was  made  in  the  line  by  agreement  of  the  parties. 

The  plat  shows  a  break  in  the  north  line  of  the  section  running  to  what  is 
marked  as  the  **agreed  section  corner;"  in  other  words,  the  line  from  there  to  the 
northeast  corner  of  the  section  jogs  down  1.34  chains  at  the  northeast  corner  of  the 
forfeiture.  Ludlow  owned  section  12,  so  that  any  break  in  the  line  to  protect  his 
improvements  must  necessarily  have  been  to  the  north.  This  could,  of  course^ 
make  the  agreed  corner  north  of  the  point  equally  intermediate  between  the  north- 
east corner  of  7  and  the  southeast  corner  of  12.    It  could  be  the  corner  made  jy  the 

i^K-  ... 

Nevertheless,  it  might  be  said  the  intermediate  point  may  have  been  taken  by 

the  county  commissioners  as  fixing  the  line.  But,  comparing  it  with  the  road  as 
traveled,  this  would  have  made  the  established  road  too  far  south.  The  presump- 
tion is  that  the  travel  was  somewhere  within  the  limits  of  the  established  roadway, 
and  since  the  evidence  is  that  the  entire  distance  between  the  southeast  corner  of  12 
and  the  northeast  corner  of  7  was  2  miles  and  9  poles,  the  intermediate  point  would 
fall  4J4  poles  short  of  the  agreed  corner;  so  far  south  of  the  acttial  travel  shown  on 
the  ground,  that  taking  it  as  fixing  the  starting  point  in  the  re-survey,  the  travel 
would  be  entirely  without  the  roadway.  Besides,  the  parties  concede  that  the 
starting  point  waa  the  a>(refd  coruer,  dufering  omy  by  iweuly-iour  iiukii,  or  about 
sixteen  feet,  as  to  its  location. 

"The  line  by  which  the  road  was  improved  was  run  by  Jonte,  a  surveyor  em- 
ployed by  the  village  in  1874.  The  line  claimed  by  the  plaintiff  was  run  for  him  in 
1868,  by  Gilbert,  the  county  surveyor.  Jonte  started  from  a  point  1  mile  and  9 
poles  north  of  the  southeast  corner  of  the  section.  Gilbert  took  his  starting  point 
24  links  farther  south.  Both  ran  through  Dill's  corner,  but  Gilbert  took  that  point 
15  links  farther  south  than  Jonte.  Dill  s  corner  is  marked  upon  the  plat  of  the  re- 
survey  of  the  road  made  by  the  county  commissioners,  as  the  end  of  the  first  course. 
It  was  the  northeast  corner  of  a  tract  conveyed  by  Ludlow  to  Dill.  July  4,  1810,  and 
was  described  by  the  deed  as  1.34  chains  south  of  what  was  called  the  northwest 
corner  of  the  forfeiture.  Jonte  found  a  stone  at  the  point  he  took,  being  the  same 
he  had  found  in  a  previous  survey  in  that  vicinity  in  1863  or  1864.  Gilbert  also  found 
a  monument  stone  at  the  same  point,  which  he  says  about  fit  all  the  other  stones  in 
the  survey.  Why  he  took  a  point  fifteen  links  farther  south,  where  there  was  no 
stone  at  all,  except  the  one  he  planted,  is  not  satisfactorily  explained  unless  it  was 
because  he  took  his  starting  point  farther  south. 

The  question,  then,  is  as  to  the  starting  point.  Jonte  measured  1  mile  and  9 
poles  from  the  southeast  corner  of  the  section.  Gilbert  measured  to  a  dry  well  24 
links  short  of  1  mile,  and  took  his  starting  point  9  poles  north  of  that.  The  dry  well 
was  not  called  for  by  Henderson's  plat.  Tne  only  reference  to  it  was  in  an  endorse- 
ment by  William  Wilson,  upon  a  deed  from  Ludlow  to  James  Caldlwell,  an  uncle  of 
plaintiff,  and  from  whom  he  derived  title,  made  in  1832.  The  deed  was  of  the  surplus 
land  between  sections  7  and  12;  and  after  the  indorsement  was  made,  Ludlow  ac- 
knowledged it  again,  referring  to  the  indorsement,  and  expressing  himself  satis- 
fied. James  Caldwell  owned  the  south  part  of  section  7;  William  Wilson,  by  con- 
veyance from  Ludlow  in  1810,  owned  the  most  of  section  12.  The  indorsement  was 
to  the  effect  that  he  was  present  at  a  mutual  agreement  in  1810,  between  Ludlow  and 
the  Caldwells  when  the  dry  well  at  Carthage  was  found  to  be  the  corner  of  two  sec- 
tions, and  some  surplus  land,  and  the  agreement  was  that  a  line  should  be  run  from 
a  point  9  poles  north  of  the  dry  well,  and  that  Ludlow  should  own  all  south  of  this 
line,  and  the  Caldwells  all  north. 

Evidently  this  was  the  same  agreement  to  which  Hend'erson  refers.  His 
survey  was  to  nnd  the  corners  for  Ludlow  and  \yilson.  Ludlow  was  about  to  con- 
vey to  Wilson.  Wilson  and  Samuel  Caldwell  were  both  present.  Ludlow  was  to 
hold  the  whole  of  the  surplus  north  of  the  forfeit,  and  the  remainder  lying  west 
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from  the  forfeiture  was  to  be  purchased  and  paid  for  by  Caldwell.  In  this  respect 
there  is  an  apparent  difference,  for  Wilson  says  the  Caldwells  were  to  have  all  north. 
But  Henderson's  survey  was  the  only  one.  Wilson  took  his  conveyance  according 
to  it,  June  15,  1810.  Ludlow  also  conveyed  to  Samuel  Caldwell,  June  18,  1810;  and 
the  deed  from  Symmes  to  Ludlow  of  the  surplus  is  dated  June  25,  1810.  This  latter 
deed  refers  to  the  surplus  as  having  been  found  by  accurate  survey  of  Thomas  Hen- 
derson, county  surveyor;  and  in  Samuel  Caldwell's  deed  to  Andrew  Smalley,  Aug. 
16,  1833,  of  the  tract  conveyed  to  him  by  Ludlow,  one  of  the  corners  is  described  as 
the  northwest  comer,  according  to  survey  and  plat  made  by  Thomas  Henderson, 
surveyor  of  Hamilton  county,  on  the  16th  of  June,  1810. 

The  evidence,  therefore,  leaves  no  doubt  upon  the  point,  and  the  agreement 
being  the  same,  the  only  question  was  where  it  placed  the  disputed  corner.  Of 
course,  the  agreement  of  parties  could  not  change  section  lines,  but  no  other  line 
ivas  shown,  and  the  subject  of  inquiry  was  the  line  adopted  in  the  resurvey  of  the 
road,  and  not  the  actual  section  line. 

Norw,  Henderson's  plat  was  a  written  memorial,  not  merely  of  the  survey  it- 
self, but  of  the  agreement.  The  northwest  corner,  as  shown  by  the  plat,  is  called 
the  "agreed  corner,"  an-d  the  interpretation  must  be  the  same  as  if  it  had  been  writ- 
ten out  in  words  that  the  parties  had  agreed  that  the  corner  should  be  placed  there. 
The  rule  is  elementary  that  written  evidence  of  an  agreement  cannot  be  disputed  by 
oral  testimony.  This  requires  that  the  writing  should  be  by  the  party  himself,  or  by 
his  authority.  But  authority  to  make  the  plat  followed  from  authority  to  make  the 
survey,  and  when  the  lines  were  run  by  agreement,  the  surveyor  became  a  common 
agent.  Henderson's  plat,  therefore,  was  the  best  evidence  of  the  corner  agreed 
upon.  The  distance  as  noticed  from  the  southeast  corner  of  the  section  was  1  mile 
and  9  poles,  and  there  were  no  monuments  to  control  the  distance.  There  may  have 
been  a  dry  well  on  the  ground,  but  it  was  not  on  the  plat,  and  to  interpolate  it  was 
no  more  admissible  than  oral  interpolation  in  any  other  instrument  of  writing. 

.  The  judgment  in  favor  of  the  plaintiff  then  was  not  warranted.  As  to  the 
•weight  of  the  evidence,  it  left  no  question  that  the  agreement  evidenced  by  the  plat 
and  that  spoken  of  by  Wilson  were  the  same.    This  being  so,  the  plat  controlled. 

Judgment  reversed,  and  cause  remanded  for  new  trial. 

Hoadly,  Johnson  &  Colston,  and  Smith  Stimmel,  for  plaintiff  in  error. 

Lincoln,  Stephens  &  Slattery,  for  defendant  in  error. 
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BACKUS  OIL  CO.  et  al.  v.  BACKUS  OIL  AND  CAR  GREASE  CO.  et  al 

Where  a  person  has,  by  the  expenditure  of  money  or  labor,  built  up  a  business  un- 
der a  trade  name,  another  person  will  be  enjoined  from  giving  the  same 
name,  though  it  be  his  own  name,  to  a  corporation  so  in  combination  with 
other  words  not  incident  to  it,  as  to  lead  persons  to  believe  that  the  business 
is  identical  with  that  of  the  person  who  has  built  up  a  business  on  the  name 
and  words  combined,  and  the  fact  of  having  been  incorporated  by  such  nam^ 
by  the  state  is  not  a  defense. 

BARBER.  J. 

There  is  but  little  controversy  as  to  the  fact  in  this  case.  The  plain- 
tiff, the  Backus  Oil  Co.,  is  a  corporation.  Its  stock  is  all  owned  by  the 
plaintiffs,  Peter  S.  Jennings,  Ambrose  M.  McGfegor  and  George  H.  Vilas. 
They  purchased  said  stock  from  the  then  owners  some  time  in  November, 
1878,  among  whom  were  the  defendants,  W.  B.  Parish  and  H.  M.  Backus; 
they  also  purchased  the  ^ood  will  of  the  busine<5s  then  carried  on  bv  the 
corporation.  Since  that  time  they  have  continued  the  business,  which  is 
that  of  manufacturing  and  selling  lubricating  and  illuminating  oils  in  the 
name  of  the  corporation.  Their  trade  has  become  valuable  and  extended, 
and  their  oils  have  acquired  a  valuable  reputation  as  being  manufactured 
by  them.  No  other  person  is  interested,  so  far  as  the  proof  shows,  in  their 
business. 
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The  court  finds  from  the  evidence  that  the  defendants,  Parish  and 
Backus  immediately  after  selling  out  their  interest  in  the  Backus  Oil  Co., 
went  to  Cincinnati  and  commenced  and  carried  on  the  same  identical 
business  under  the  name  of  'The  Backus  Oil  and  Car  Grease  Co.,"  as  a 
co-partnership  until  about  February  2d,  1880,  and  since  that  time  and 
until  the  commencement  of  the  suit  the  said  H.  M.  Backus  under  the 
name  of  and  as  trustee  for  the  Backus  Oil  and  Car  Grease  Co. 

That  about  that  time  the  defendants,  H.  M.  Backus,  George  W.  Mc- 
Kinney,  T.  H.  Lawson,  Charles  Porter  and  A.  C.  Caskey,  as  incorpora- 
tors, procured  a  charter  under  the  name  of  "The  Backus  Oil  and  Car 
Grease  Co. ;"  a  sufficient  amount  of  their  stock  was  subscribed,  and  they 
were  about  to  complete  their  organization  by  electing  officers,  with  intent 
to  continue  said  business  under  the  charter  they  obtained,  when  they  were 
estopped  by  the  injunction  of  this  court. 

There  is  no  evidence  that  defendant,  Parish,  has  any  connection  with, 
or  is  at  all  interested  in,  the  new  corporation.  The  petition  must  therefore 
be  dismissed  as  to  him. 

The  court  finds  from  the  evidence  that  confusion  has  arisen  in  the 
correspondence  of  the  two  companies,  and  is  likely  to  arise  from  the  sim- 
ilarity of  the  names,  and  that  persons  are  liable  to  deal  with  one  supposing 
that  they  are  dealing  with  the  other,  although  by  persons  who  are  careful, 
and  read  the  names  and  places  of  business  carefully,  the  distinction  can 
easily  be  made,  and  careful  persons  need  not  be  misled  into  buying  the 
goods  of  one  firm  supposing  them  to  be  the  goods  of  another. 

The  name  "Backus"  in  the  "Backus  Oil  Co.,"  was  given  to  it  by  F. 
M.  Backus,  one  of  its  incorporators,  and  the  name  Backus  or  the  Backus 
.Oil  and  Car  Grease  Co.,  was  given  to  it  by  the  defendant,  H.  M.  Backus, 
he  claiming  the  right  to  do  so  as  if  in  his  own  name. 

The  question  for  the  court  is  whether  under  these  circumstances, 
the  rights  of  the  plaintiff  with  respect  to  their  trade  name  have  been  and 
are  threatened  to  be  interfered  with  in  such  manner  and  to  such  an  extent 
as  to  require  a  court  of  equity  to  interfere  by  injunction. 

The  doctrine  on  this  subject  is  not  new,  and  although  we  found  few 
allusions  to  it  in  the  courts  of  Ohio,  yet  in  England  and  in  many  of  the 
states,  the  cases  have  been  frequent,  and  the  doctrine  may  be  regarded 
as  well  settled. 

The  following  cases  have  been  cited  and  examined:  37  Conn.,  278; 
1  Deady,  609;  7  Beavan,  84;  61  N.  Y.,  226;  39  Conn.,  450;  3  H.  of  L..  ap. 
Cases,  376;  51  N.  Y.,  189;  122  Mass.,  139, 152-53;  N.  S.,  929;  4  K.  &  J., 
747;  3.  338;  62  N.  Y..  69;  66  N.  Y.,  69;  Rice  et  al.  v.  Buckland  et  al. 
Sandusky  county  district  court. 

There  is  no  property  in  a  trade  mark  or  a  trade  name,  but  a  person 
may  acquire  such  a  right  to  it  in  respect  to  it.  The  principle  upon  which 
relief  may  be  granted  is  that  the  defendant  shall  not  be  permitted,  by  the 
adoption  of  a  name  or  trade  mark,  to  sell  his  own  goods  as  those  of  th^ 
plaintiff,  thus  cqmmitting  a  fraud  on  the  public,  and  injuring  the  plaintiff 
by  intercepting  and  drawing  away  from  his  custom. 

Wherever  it  appears  that  the  plaintiff  has  adopted  a  trade  name  and 
has  founded  his  business  on  that  name,  and  by  the  expenditure  of  labor 
and  money  extended  his  business,  and  acquired  a  reputation  such  that  the 
ptiblic  will  be  led  to  understand  that  goods  sold  under  that  name  are  goods 
of  his  manufacture,  the  law  will  not  permit  another  to  adopt  that  trade 
name,  or  one  so  nearly  like  it  and  containing  a  material  part  of  it,  that  it 
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would  be  calculated  to  mislead  unwary  dealers  to  suppose  they  were  deal- 
ing with  the  other  party. 

It  is  entirely  immaterial  whether  this  be  done  purposely  and  fraudu- 
lently or  ignorantly  and  innocently,  if  continued  after  being  notified  of 
the  fact  and  the  injury  a  court  of  equity  will  interfere. 

A  per.son  may  always  use  his  own  name  in  his  own  business  even 
though  it  interferes  with  the  business  of  another  who  has  the  same  name, 
but  he  cannot  so  combine  it  with  other  words  not  incident  to  it  as  to  lead 
other  persons  to  believe  that  his  business  is  identical  with  that  of  another 
who  has  built  up  a  business  upon  tfie  name  and  words  combined. 

The  principal  business  of  the  Backus  Oil  Co.  is  that  of  manufactur- 
ing lubricating  oils,  or  in  plainer  language  car  and  axle  grease.  The 
business  of  the  defendant  corporation  is  the  same  thing,  only  they  call  it 
car  grease;  now  they  take  the  name  of  the  plaintiff  corporation  and  add  to 
it  the  words  "Car  Grease"  which  is  simply  an  indication  of  the  business 
carried  on  by  the  plaintiff. 

The  fact  is  proved  by  the  evidence  that  persons  have  been  deceived 
by  the  similarity  of  the  names,  and  the  court  can  see  no  reason  why  even 
careful  persons  might  not  be  misled  in  the  same  way.  In  the  case  of  the 
Singer  Sewing  Machine  Co.  v.  Wilson  H.  oi  L.  App.  Ca-cs,  87B  ihe 
Vice  Chancellor  in  his  opinion  says:  **It  must  be  borne  in  mind  we  have 
to  consider  not  merely  the  case  of  experts  in  the  history  and  peculiari- 
ties of  sewing  machines,  but  the  case  of  common  workmen,  and  workmen 
have  few  and  limited  ideas  and  a  very  ':iiperfect  knowledge  upon  the  sub- 
ject of  such  machines." 

"In  the  present  case,"  he  continues,  "the  question  must  be:  are  the 
advertisements  of  the  defendant,  having  regard  to  the  evidence  in  the  case, 
calculated  to  mislead  an  unwary  purchaser  of  machines?" 

I  think  it  clear  in  this  case  that  the  similarity  of  the  names  is  calcu- 
lated in  the  ordinary  course  of  business  to  lead  those  persons  who  have 
been  customers  of  the  plaintiff's  .corporation  to  deal  with  the  defendant 
corporation  supposing  they  were  dealing  with  the  plaintiff. 

I  do  not  think  that  the  fact  that  it  is  his  own  name  that  he  has  given 
to  the  corporation  helps  the  matter  any.  He  may  use  his  own  name  in 
his  own  business,  but  he  has  no  right  to  give  it  to  a  corporation  or  to  any 
body  else  to  use  to  the  injury  of  another. 

And  the  fact  that  they  have  procured  a  charter  from  the  state  is  no 
defense. 

It  is  argued  by  the  defendant  that  having  procured  a  charter  they 
can  only  be  interfered  with  by  a  quo  warranto  in  the  name  of  the  state. 
The  case  of  Holmes,  Booth  &  Hayden  v.  The  Holmes,  Booth  &  Atwood 
Manufacturing  Co.,  37  Conn.,  278,  and  Newby  v.  the  O.  C.  R.  R.  Co.,  1 
Deady,  609,  are  analogous  cases,  and  in  the  latter  case  this  question  was 
directly  passed  upon  by  the  court,  and  the  doctrine  sustained  that  a  court 
of  equity  may  enjoin  a  corporation  fully  organized. 

The  petition  of  the  plaintiff  must  be  granted  and  perpetual  injunc- 
tion allowed  as  prayed  for  as  to  all  the  defendants  except  Parish,  and  as 
to  him  the  petition  is  dismissed. 

Decree — At  this  term,  to-wit,  on  the  26th  day  of  July,  1880,  this  cause 
came  on  to  be  heard  upon  the  petition  of  the  plaintiff,  the  answer  of  the 
Backus  Oil  and  Car  Grease  Co.,  Henry  M.  Backus,  George  W.  Kinney, 
T.  H.  Lamson,  Charles  Porter,  Alexander  C.  Caskey,  and  W.  B.  Parish; 
the  exhibits  and  testimony  offered  in  evidence  in  the  case. 
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On  consideration  of  which  the  court  finds  that  the  statements  and 
allegations  in  said  petition  contained  as  to  said  W.  B  .Parish  are  not  true, 
and  the  petition  as  to  him  is  dismissed  at  the  costs  of  the  plaintiflF. 

The  court  further  finds  that  the  allegations  and  statements  in  said 
petition  contained  are  true  as  to  said  Backus  Oil  Co.  and  Car  Grease  Co., 
Henry  M.  Backus,  George  W.  Kinney,  T.  H.  Lamson,  Charles  Porter 
and  Alexander  C.  Caskey. 

It  is  therefore  ordered  that  the  said  Henry  M.  Backus  be  and  he  is 
hereby  perpetually  enjoined  from  using  as  a  name  under  which  to  trans- 
act business  the  name  of  ''Backus  Oil  €o."  and  the  name  "Backus,"  in  the 
name,  title  and  style  of  said  form  of  **The  Backus  Oil  and  Car  Grease 
Manufacturing  Co.,"  or  any  words  or  title  so  expressed  as  to  be  an  imita- 
tion of  the  corporate  name  of  the  plaintiff. 

It  is  further  ordered  and  adjudged  that  the  said  H.  M.  Backus,  George 
W.  Kinney,  T.  H.  Lamson,  Charles  Porter,  Alexander  C.  Caskey  and  the 
said  "Backus  Oil  and  Car  Grease  Co.,"  he,  and  each  of  them  are  hereby 
perpetually  enjoined  from  issuing  as  a  name,  title  or  style  for  a  corporation 
for  manufacturing  or  selling  oil,  the  name  "Backus  Oil  and  Car  Grease 
Co.,"  or  the  words  "Backus,"  or  any  other  words  or  title  in  a  corporate 
name  for  the  purpose  aforesaid,  so  expressed  as  to  be  in  imitation  of  the 
Corporate  name  of  the  plaintiff. 

It  is  further  ordered  that  said  defendants.  H.  M.  Backus,  George 
W.  Kinney,  T.  H.  Lamson,  Charles  Porter,  Alexander  C.  Caskey,  and 
the  Backus  Oil  and  Car  Grease  Co.,  within  thirty  days  from  the  final  ad- 
journment of  this  court  at  this  term,  pay  the  costs  of  this  proceeding, 
excepting  those  adjudged  against  the  plaintiff,  and  in  default  that  exe- 
cution issue  therefor. 
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STATE  OF  OHIO  ex  rel.  DREW  v.  CHAS.  F.  HORNBERGER  et  al. 

Where  an  act  (77  O.  L..  89.  amending  section  21,  Rev.  Stat.),  provided  that  there 
should  be  no  board  of  health  in  cities  of  the  first  grade  of  the  first  class  and 
first  grade  of  the  second  class,  and  devolved  their  duties  on  the  police  com- 
missioners, but  the  legislature  had  previously  extinguished  the  police  com- 
missioners in  cities  of  the  first  grade  of  the  first  class:  Held,  the  designation 
of  the  latter  grade  of  cities  in  said  first  named  act  must  be  construed  to  be  a 
clerical  error,  the  evident  intention  being  to,  abolish  the  board  of  health  only 
where  its  duties  could  be  performed  by  the  police  commissioners. 

AVERY,  J. 

Among  the  general  powers  conferred  upon  cities  and  villages  and  for 
which  council  may  provide  by  ordinance,  is  the  power  to  establish  a  board 
of  health.     Section  1692,  Rev.  Stat. 

The  organization  of  the  board  and  its  general  duties  are  prescribed 
from  sections  2113  to  2148  inclusive;  but  in  section  2141,  as  originally 
enacted,  it  was  provided  that,  "in  cities  of  the  first  and  second  grades  of 
the  first  class,  and  of  the  first  grade  of  the  second  class,  there  shall  be  no 
board  of  health,  but  the  board  of  police  commissioners  shall  perform  the 
duties  required  of  the  board  of  health." 

By  an  act  of  the  last  session  of  the  legislature,  passed  February  27, 
1880,  the  board  of  police  commissioners  in  cities  of  the  first  gp-ade  of  the 
first  class,  that  is  to  say  in  Cincinnati,  was  abolished,  and  by  the  same  act 
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section  2141  was  amended  by  omitting  the  prohibition  against  bosu'ds 
of  health  in  cities  of  that  grade  but  continuing  it,  as  originally  enacted 
against  boards  of  health  in  cities  of  the  second  grade  of  the  first  class,  and 
of  the  first  grade  of  the  second  class.  77  O.  L.,  53.  Afterward,  at  the 
same  session  of  the  legislatur'e,  March  29,  1880,  (77  O.  L.,  89),  another 
act  was  passed,  beginning  thus : 

**Be  it  enacted  by  the  general  assembly  of  the  state  of  Ohio,  that 
section  2141  of  the  Revised  Statutes  of  Ohio  be  so  amended  as  to  read 
as  follows:  Section  2141.  In  cities  of  the  first  grade  of  the  first  class, 
and  cities  of  the  first  grade  of  the  second  class  there  shall  be  no  board  of 
health." 

If  this  had  been  all  the  meaning,  it  must  at  least  have  been  free  from 
dispute;  but  it  went  on:  ''In  cities  of  the  first  ^rade  of  the  first  class  and 
cities  of  the  first  grade  of  the  second  class  there  shall  be  no  board  of  health, 
but  the  board  of  police  commissioners  shall  exercise  all  the  powers  and 
perform  all  the  duties  required  of  the  board  of  health  and  mayor  in  this 
chapter."  Now,  in  cities  of  the  first  g^rade  of  the  first  class,  the  act  already 
mentioned  had  abolished  the  board  of  police  commissioners. 

That  it  could  have  been  intended  in  cities^  of  that  grade  to  leave  the 
duties  required  of  the  board  of  health  unperformed  is  not  to  be  maintained. 
To  say  nothing  of  the  obvio4is  want  of  reason  for  distinguishing  in  that 
particular  against  the  most  important  city  of  the  state,  the  act  expressly 
provides  the  duties  shall  be  performed.  Did  it,  therefore,  in  providing 
for  performance  by  the  board  of  police  commissioners,  repeal  by  implica- 
tion the  act  abolishing  that  board?  Repeal  by  implication  is  a  question 
of  intention,  and  it  would  be  against  reason  to  suppose  that,  in  providing 
for  the  performance  of  duties  required  of  boards  of  health,  the  same  legis- 
lature intended  to  repeal  the  act  vesting  the  police  powers  and  duties  in 
the  mayor. 

It  is  left  then,  to  consider  whether  the  words,  with  which  the  act 
begins,  must  be  read  as  written,  "In  cities  of  the  first  grade  of  the  first  class 
*     *     *     there  shall  be  no  board  of  health." 

The  only  guide  to  what  the  legislature  intend  by  a  law  is  the  language 
used ;  courts  are  not  permitted  to  write  laws.  But  language  is  the  connec- 
tion of  words  to  express  thought,  and  when  it  appears  what  was  intended 
to  be  expressed,  any  words  contrary  to  such  apparent  intention  may  be 
disregarded.  Thus  it  is  a  maxim  that  a  thing  within  the  intention  of  the 
makers  of  a  statute  is  as  much  within  the  statute  as  if  it  was  within  the 
letter;  and  a  thing  within  the  letter  is  not  within  the  statute  unless  it  be 
within  the  intention  of  the  makers.  Bacon's  Abridgment,  title  Statutes, 
I.  5. 

The  intention  is  apparent  that  in  cities  contemplated  by  the  act  the 
duties  required  by  the  board  of  health  shall  be  transferred  to  the  board  of 
police  commissioners.  How  the  act  shall  be  construed  to  give  every 
line  effect  is  of  less  importance  than  that  it  shall  not  be  so  construed  as 
to  be  contrary  to  what  from  the  act  itself  appears  to  have  been  the  intent. 
One  provision  must  be  construed  by  another,  according  as  one  or  the 
other  is  the  chief  object  to  be  obtained;  and  that  there  shall  be  no  board 
of  health  is  only  in  consequence  of  the  other  provision  that  the  board  of 
police  commissioners  shall  perform  the  duties  required  of  the  board  of 
health.     There  being  no  board  of  police  commissioners  in  one  of  the 

2    L.  B.        7 
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grades  of  cities  named,  there  is  a  necessary  inference  of  clerical  mistake 
in  the  designation  of  that  grade. 

Courts  have  not  infrequently  been  governed  in  the  interpretation  of 
statutes  by  the  necessary  inference  derived  from  one  part,  of  clerical  mis- 
take in  another  part.  Thus  where  the  right  of  appeal  was  given  in  equity 
cases,  pending  in  a  certain  court  on  the  first  day  of  July,  and  there  could 
be  no  cases  pending  there  on  that  day,  but  could  on  the  first  Monday 
in  July,  the  first  day  of  July  was  held  to  be  a  clerical  mistake,  and  that  the 
act  read  as  if  written  the  first  Monday  in  July.  Burch  v.  Newberry,  10 
N.  Y.,  374,  391. 

A  statute  will  be  construed  according  to  its  obvious  intention,  al- 
though the  collocation  of  the  different  branches  of  the  provision  is  so  ar- 
ranged by  mistake  as  to  lead  i«»  a  different  conclusion.  Matthews  v.  Com- 
monwealth, 18  Gratt,  989.  Words  absolute  of  themselves  and  language 
the  most  broad  and  comprehensive  may  be  qualified  and  restricted  by 
reference  to  other  parts  of  the  same  statute  and  to  circumstances  and  facts 
existing  at  the  time  and  to  which  they  relate  or  are  applied.  Smith  v.  Peo- 
ple, 49  N.  Y.,  337.  The  maxim,  ''Falsa  denioftstratio  non  nocet  cum  de  cor-- 
pore  constat,'*  is  applied  to  statutes  as  well  as  to  wills  and  deeds.  Lindsley 
V.  Williams,  20  N.  J.,  Eq.  ,  93. 

Nor,  construiuK  the  designation  ot  cities  of  the  first  grade  of  the  first 
class,  in  the  beginning  of  the  act,  to  have  been  inadvertently  placed  there, 
is  the  law  left  as  it  was  by  the  first  amendment  of  section  2141,  and  so  the 
later  amendment  deprived  of  all  object  and  effect.  The  first  amendment 
provided  that,  in  cities  of  the  first  grade  of  the  first  class,  the  funds  in  the 
city  treasury,  or  due  or  to  become  due  to  the  city  for  sanitary  purposes, 
should  be  subject  to  the  control  of  the  council  or  of  the  board  of  health  as 
council  should  prescribe;  this  latter  amendment,  that  in  any  city  of  the 
second  grade  of  the  first  class,  in  which  the  board  of  police  commissioners, 
heretofore,  had  acted  as  a  board  of  health,  they  should  transfer  the  balance 
of  any  fund  in  their  bands  upon  written  demand  therefor  by  the  presi- 
dent of  said  last  named  board. 

The  argument  is  persuasive  that  the  words,  "any  city  of  the  second 
grade  of  the  first  class,"  in  this  branch  of  the  act,  belong  of  right  to  the 
beginning  clause,  and  that  the  words,  '^cities  of  the  first  grade  of  the  first 
class,''  in  the  beginning  clause  are  there  by  mistake  of  collocation,  and 
must  change  places,  which  would  leave  the  object  apparent,  namely,  that 
it  was  to  place  any  balance  in  the  hands  of  the  police  commissioners,  sub- 
ject to  the  demand  of  the  president  of  the  board  of  health. 

But  not  launching  out  too  far,  the  case  requires  us  only  to  dispose 
of  the  question  whether  in  cities  of  the  first  grade  of  the  first  class  the  in- 
tention was  that  there  should  be  no  board  of  health.  From  considera- 
tions, not  outside  the  language,  as  in  Woodbury  v.  Berry,  18  O.  S.,  456, 
but  from  the  very  provision  itself,  although  in  some  appearance  quite  con- 
trary to  the  letter,  we  are  satisfied  that  such  was  not  the  intention,  and  we 
so  hold.  In  other  words,  adopting  the  language  of  Judge  Scott  in  Medical 
College  V.  Ziegler,  17  O.  S.,  52,  64,  'To  make  the  literal  sense  of  the  terms 
harmonize  with  each  other  and  with  what  seems  to  be  the  purview  and 
main  pu  p^^e  of  the  enactment  is  simply  impossible.  We  may  well  be 
contented  if  in  such  a  case  we  can  arrive  at  a  satisfactorv  conclusion  as  to 
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what  was  not  intended,  without  assuming  to  determine  with  confidence 
what  was  the  actual  intention." 

Accordingly  the  demurrer  is  s^^ustained,  and  petition  dismissed  at  costs 
of  relator. 

Kumler,  Crossley  and  Ampt,  for  relator. 

Tilden,  Buchwalter  &  Campbell;  Paxton  &  Warrington,  Jordan, 
Jordan  &  Williams,  for  respondent. 
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Avery,  Cox  and  Johnston,  JJ. 

COLUMBIA  AND  NEW  RICHMOND  TURNPIKE  CO.  v.  CINCINNATI 

AND  PORTSMOUTH  R.  R.  CO, 

Where  a  corporation  having  a  right  to  condemn  property  has  unlawfully  and  with- 
out condemnation  taken  possession  of  part  of  private  property  and  damaged  the 
value  of  the  rest,  the  owner  of  such  property  may  maintain  ejectment  or  may 
have  an  action  to  compel  condemnation,  but  can  not  have  an  action  for  damages 
as  for  condemnation  and  for  consequent  injury  to  the  remainder,  because  pay- 
ment of  the  damages  awarded  in  such  action  would  not  vest  tli^e  title  in  the 
corporation;  therefore,  the  a<;tion  being  for  trespass,  a  judgment  for  damages, 
and  that  on  payment  thereof  title  shall  vest  in  the  corporation,  is  erroneous. 

Error  to  Common  Pleas. 
JOHNSTON,  J. 

This  suit  was  instituted  in  the  court  of  common  pleas  by  the  plaintiff, 
who  owns  the  turnpike  road  running  from  Cincinnati  to  New  Rich- 
mond, and  a  branch  road  leadmg  into  the  main  road  at  the  point  where 
the  main  road  crosses  the  Little  Miami,  in  Anderson  township.  The 
plaintiff  averred  that  in  1876  the  defendant  commenced  to  construct  a  rail- 
road; that  between  the  intersection  of  the  Salem  branch  and  a  point  on 
the  main  road,  known  as  the  three-mile  post,  it  began  to  encroach  upon 
plaintiff's  roadbed.  The  plaintiff's  road  at  this  point  is  constructed  at  the 
base  of  a  very  steep  hill,  composed  for  the  most  part  of  sand  and  gravel, 
and  it  averred  that  the  defendant  was  attempting  to  construct  its  railroad 
further  up  the  hill,  causing  the  plaintiff's  road  and  culverts  under  the 
same  to  become  blockaded  and  filled  up.  The  plaintiff  also  averred  that 
the  defendant  threatened  to  cross  the  Salem  branch  at  three  different 
points  not  at  grade.  The  plaintiff  claimed  it  would  be  irreparably  injured, 
and  asked  damages  for  the  injury  done  the  main  road  in  the  sum  of 
$5,000,  and  for  an  injunction  against  the  crossing  of  the  Salem  branch.  A 
temporary  restraining  order  was  granted  in  1876.  Amended  and  supple- 
mental petitions  were  filed.  In  January,  1879,  the  case  was  tried  to  a  jury, 
who  rendered  a  verdict  on  the  issues  joined  in  the  first  cause  of  action  for 
plaintiff,  and  assessed  the  damages  at  $500,  and,  on  the  second  cause  of 
action,  involving:  the  damages  to  the  Salem  branch,  a  verdict  for  $85 
was  rendered.  A  motion  was  made  by  the  railroad  company  at  the  same 
term  for  a  new  trial,  but  not  disposed  of  till  the  following  September,  a 
subsequent  term,  when  it  was  overruled.  No  exceptions  were  taken  by 
the  plaintiff,  and  the  defendant  failed  to  take  a  bill  of  exceptions.  The 
judgment  on  the  verdict  decreed  that  the  plaintiff  should  recover  of  the 
defendant  $585  with  interest,  and  unless  the  defendant,  within  sixty  days 
from  the  entry  of  the  judgment,  paid  to  the  plaintiff  that  sum  and  costs, 
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an  injunction  was  to  issue  perpetually  enjoining  the  defendant,  as  prayed 
for  in  the  plaintiff's  pleadings;  and  the  couft  further  ordered  that  upon 
full  payment  of  said  sum  withm  the  time  specified,  the  Railroad  Company 
should  have  full  right  to  operate  its  railroad  as  then  located  along  the 
turnpike  and  across  the  Salem  branch  as  fully  as  it  might  have  done  had 
the  defendant  regularly  proceeded  in  condemnation  to  condemn  the  prop- 
erty for  its  use.  To  this  order  the  plaintiff  excepted,  and  the  court  over- 
ruled the  motion  for  a  perpetual  injunction  against  the  defendant,  and  the 
plaintiff  to  that  excepted.  The  petition  in  error  was  filed  by  the  plaintiff  to 
reverse  these  orders. 

The  court  remarked  that  it  had  been  unable  to  ascertain  what  the 
evidence  was  on  the  trial  of  the  case  because  it  had  not  been  brought  before 
them  on  a  bill  of  exceptions,  such  bill  not  having  been  perfected  at 
the  trial  term  or  thirty  days  thereafter.  The  court  was  left  therefore 
simply  to  examine  the  case  as  it  appeared  upon  the  pleadings  for  the 
purpose  of  determining  whether  the  court  below  was  authorized  to  refuse 
an  injunction  upon  the  verdict  of  the  jury  restraining  the  defendant  from 
operating  its  road  over  any  portion  of  the  plaintiff's  roadbed. 

The  original,  amended  and  supplemental  petitions  taken  together 
were  simply  a  petition  asking  for  damages  for  trespass  committed  by  the 
defendant  against  the  plaintiff  in  encroaching  upon  its  roadbed,  and  for 
an  injunction.  It  was  not  an  action  instituted  for  the  purpose  of  deter- 
mining the  value  of  the  property  of  the  plaintiff  claimed  to  have  been 
appropriated  by  the  railroad  company,  and  for  the  damages  ensuing  to  the 
rest  of  it.  A  corporation  having  a  right  to  condemn  property  can  not 
unlawfully  and  without  authority  take  possession  of  the  property  of 
another  without  first  having  gone  into  court  and  condemned  that  right 
by  proceedings  therein,  and  a  property  owner  has  not  the  right  to  proceed 
in  an  action  to  recover  damages  as  for  a  condemnation,  and  damages 
consequent  upon  the  unlawful  taking  of  the  property.  Such  an  action  can 
not  be  maintained,  for  the  reason  that  when  the  damages  should  come  to 
be  paid  the  title  of  the  owner  would  not  therefore  become  vested  in  the 
corporation  taking  the  property.  35  O.  S.  The  owner  might  either,  if  not 
estopped,  proceed  by  ejectment,  and  recover  the  possession  of  the  prop- 
erty, or,  by  condemnation  to  compel  the  railroad  company  to  condemn 
the  property.  The  petition  in  this  case  was  simply  to  recover  damages 
for  trespass.  Such  being  the  character  of  the  pleadings,  the  court  had  a 
right  to  presume  in  the  absence  of  any  evidence  that  the  evidence  was 
not  any  broader  than  the  pleadings,  and  yet,  upon  the  verdict  having  been 
rendered  in  favor  of  the  plaintiff,  the  court  below  proceeded  to  order  that, 
on  the  payment  of  damages,  the  railroad  company  should  become  vested 
with  the  title  to  that  portion  of  the  turnpike  embraced  within  the  limits  of 
its  track,  and  the  plaintiff  enjoined  from  disturbing  it  any  further  on 
account  thereof. 

In  that  respect  the  court  erred.  This  court  would  not  disturb  the  first 
part  of  the  verdict — that  for  $500 — the  damages  accruing  to  the  plaintiff  by 
reason  of  the  trespass,  but  the  case  must  go  back  to  the  court  below  for 
the  purpose  of  hearing  an  application  for  an  injunction.  Upon  that  hear- 
ing it  may  be  determined  possibly  what  was  the  character  of  the  damages 
submitted  to  the  jury — whether  simplv  past,  or  past  and  prospective.  As 
to  the  second  branch  of  the  verdict,  it  must  stand  also,  but  without  any 
provision  for  a  rehearine.  for  the  reason  that  when  the  motion  was 
decided  no  exception  was  taken  to  the  ruling,  and  the  court  must  presume 
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that  the  amount  awarded  to  the  plaintiff  covered  all  damages,  present  and 
prospective,  to  it.  The  pleadings  and  former  order  of  the  court  are  broad 
enough  to  embrace  such  damages. 

A.  A.  Ferris,  for  plaintiff. 

Mallon  &  Coffev,  for  defendant. 


645  TENANTS  IN  COMMON— LIMITATIONS. 

[Hamilton  District  Court,  1880.] 

JOHN  G.  ELSENHEIMER  v.  JOBST  F.  A.  SIECK  et  al. 

Possession  of  one  tenant  in  common  is  not  deemed  adverse  to  his  co-tenant  unless 
clearly  adverse,  and  the  co-tenant  becomes  advised  of  it  actually  or  construct- 
ively. 'Where  the  co-tenant  lives  in  a  foreign  country,  merely  completing  a 
house  left  unfinished  by  the  common  ancestor,  is  not  proof  of  adverse  holding. 

Hrror. 

Johnston,  J. 

Suit  was  instituted  by  the  defendants  in  1871,  to  recover  possession 
of  an  undivided  one-half  of  a  lot  in  George  Jones'  subdivision  in  this  city, 
situated  on  Pleasant  street.  They  alleged  that  they  were  the  owners  of 
said  undivided  one-half,  and  that  Elsenheimer  kept  them  out  of  the  pos- 
session. The  court  below  found  that  they  were  such  owners,  having 
become  seized  of  the  same  by  virtue  of  their  heirship  to  Herman  Heitman, 
brother  of  their  grandfather.  This  petition  was  prosecuted  to  reverse 
that  judgment  and  finding.  The  defense,  though  ostensibly  made  by 
Elsenheimer,  was  made  by  J.  W.  Banning,  his  warrantor. 

It  appeared  that  Herman  Sieck  through  whom  plaintiff  also  claimed 
title,  purchased  this  property  on  coming  here  from  Germany  in  1843; 
that  his  brother  Henry  came  with  him;  that  shortly  after  the  purchase  of 
the  lot  they  settled  in  Indiana  never  thereafter  residing  in  this  state.  The 
title  was  in  the  name  of  Herman.  When  a  building  had  been  partially 
erected  thereon  he  died.  Henry  took  possession  of  the  property,  and 
completed  the  building  and  collected  the  rents.  In  1863  Henry  becoming 
indebted  to  Shaw,  Barber  &  Co.  of  this  city  the  property  was  attached  as 
his  and  sold  subsequently  at  judicial  sale.  In  1869  Banning  bought  the 
property  from  Charles  G.  Shaw,  the  purchaser  at  the  judicial  sale.  Banning 
sold  to  plaintiff,  The  defendant  in  error  instituted  this  suit  in  1871, 
claiming  that  their  mother  was  the  sole  heir  of  Frederick  Heitman,  brother 
of  Henry  and  Herman,  and  that  Herman  died  without  issue.  The  plain- 
tiff in  error  denied  that  the  defendants  were  the  lawful  heirs  of  Frederick, 
he  having  died  without  issue  before  they  left  Germany,  and  claimed  that 
the  statute  of  limitations  ran  against  their  claim  for  the  reason  that  Henry 
Heitman  had  been  in  peaceful  and  undisturbed  possession  ever  since  the 
death  of  Herman,  in  1845.  On  the  other  hand,  it  was  claimed  that  on  the 
death  of  Herman,  Henrv  and  the  defendant's  mother  became  tenants 
in  common  of  this  property;  that  the  possession  and  charge  taken  of  it  by 
Henry, who  was  in  this  country, was  not  adverse  to  the  defendant's  mother, 
who  lived  in  Germany;  that  they  were  minors  at  the  time  of  their  mother's 
death  in  1864,  and  that  up  to  her  death  she  was  a  married  woman,  and  for 
these  reasons  the  statute  of  limitations  did  not  operate  as  a  bar. 

Johnston,  J.  announced  the  opinion  of  this  court.  He  found  that  the 
defendants  had  conclusively  established  their  heirship  to  Frederick  Heit- 
man.    As  to  the  defense  of  the  plaintiff  of  the  statute  of  limitations,  it 
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was  well  settled  that  the  possession  of  one  tenant  in  common  was  the 
possession  of  the  other.  It  was  possible  for  one  tenant  in  common  to 
acquire  by  adverse  possession  the  title  of  the  other,  but  it  must  clearly 
appear  that  the  holding  was  adverse,  open,  notorious  arid  continuous, 
and  such  that  the  cotenant  against  whom  it  is  claimed  became  advised 
of  it  either  actually  or  constructively. 

When  the  cotenancy  was  cast  upon  the  defendant's  mother  she  was 
a  married  woman,  residing  in  Germany.  Henry  being  in  this  country, 
he  would  naturally  be  expected  to  take  charge  of  the  property,  and, 
therefore,  the  fact  that  he  completed  the  house  was  not  inconsistent  with 
his  cotenancy.  During  the  time  of  his  holding  possession  he  never  by 
any  overt  act  laid  claim  to  the  entire  lot.  It  was  not  until  1863,  when  the 
property  was  attached,  that  it  was  claimed  as  the  property  entirely  of 
Henry.  It  was  then  that  the  statute  began  to  run  against  his  cotenant^ 
for  the  whole  lot  was  seized  and  sought  to  be  sold  by  his  creditors,  and 
the  purchaser  took  possession  under  the  judicial  sale  of  the  whole  lot 
This  suit  was  instituted  really  only  eight  years  after  the  statute  had  be- 
gun to  run,  and  hence  defendants  in  error  commenced  their  action  within 
the  time. 

In  the  absence  of  any  evidence  that  Henry  was  holding  possession 
of  this  lot  adversely  to  his  cotenants,  the  judgment  of  the  court  below  in 
favor  of  the  defendant  in  error  must  be  affirmed. 

Hoadly,  Johnson  &  Colston,  for  plaintiff. 

Forest  &  Mayer,  for  defendant. 


BILLS  AND  NOTES.  646 

[Perry  District  Court,  1880.] 

Freisncr,  Knowles  and  Bradbury,  JJ. 

HENRY  D.  COCHRAN,  Trustee,  v.  PETER  DUFFY  et  al. 

The  maker  of  a  note  may  antedate  it,  and  in  such  case  the  note  is  due  so  many  days 
from  date,  and  may  be  sued  on  then,  without  waiting  the  same  length  of  time 
from  its  execution. 

Appeal  from  Common  Pleas. 

In  this  case  the  plaintiff  brought  an  action  in  the  common  pleas  court 
to  enjoin  the  collection  of  a  judgment  rendered  in  Morgan  county  in 
favor  of  Duffy  and  against  Henry  N.  Free,  under  which  a  levy  had  been 
made  on  Free's  stock  of  goods.  Plaintiff  claimed  that  the  judgment  note 
given  by  Free  to  Duffy,  being  ante-dated,  was  not  in  fact  due  at  the  time 
of  the  rendition  of  the  judgment  in  Morgan  county,  and  that  the  judgment 
was  therefore  void.  The  goods  were  sold  by  plaintiff  pending  the  liti- 
gation, and  by  agreement  of  the  parties  the  money  was  held  by  him  to 
abide  the  event  of  this  suit.  The  court  held  the  maker  of  a  promissory 
note  has  a  right  to  ante-date  it,  and  having  done  so,  and  being  payable 
one  day  after  date,  the  note  becomes  due  one  day  after  the  date  it  bears 
without  regard  to  the  date  of  its  execution,  and  rendered  judgment  in 
favor  of  the  defendant  for  the  amount  claimed,  and  ordered  the  plaintiff 
to  pay  the  same  out  of  the  funds  in  his  hands,  arising  from  a  sale  of  the 
property  on  which  he  had  a  levy. 

There  were  three  other  cases  of  the  same  kind  in  which  John  H. 
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Marlow,  Samuel  Hadden  and  Turner  E.  Morehead  were  defendants, 
and  the  same  judgment  was  rendered  in  each  case. 

Cochran  &  Retallic  and  Scott  &  Donaldson,  for  plaintiffs. 

Ferguson  &  Noon  and  Butler  &  Huffman  and  L.  A.  Tussing,  for 
defendants. 


646  CHATTEL  MORTGAGE. 

[Perry  District  Court,  1880.] 

Freisner,  Knowles  and  Bradbury,  JJ. 

HENRY  D.  COCHRAN,  Trustee,  v.  THOMAS  BREEN  ct  al. 

In  an  action  on  a  chattel  mortgage,  an  answer  that  neither  the  mortgagor  or  mort* 
gagee  had  in  view,  or  any  idea  of  the  number  or  kind  of  goods  intended  to  be 
conveyed,  states  a  defense. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  the  court  of 
common  pleas.  In  this  case  Henry  N.  Free  executed  a  chattel  mortgage 
op  certain  store  goods  to  the  defendants  to  secure  them  as  his  sureties 
on  a  certain  promissory  note.  The  answer  in  the  common  pleas  court 
stated  that  at  the  time  the  mortgage  was  executed  neither  Free  nor  Breen 
had  in  view  or  any  idea  of  the  number  or  kind  of  goods  intended  to  be 
conveyed.  A  demurrer  was  interposed  to  this  answer,  which  was  sus- 
tained in  the  common  pleas  court,  and  to  reverse  this  judgment  this  peti- 
tion in  error  was  filed. 

Judgment  reversed  and  cause  remanded  to  court  of  common  pleas 
for  further  proceedings. 

Cochran  &  Retallic,  for  plaintiff. 

Ferguson  &  Noon,  for  defendants. 


646  CONTRACT  TO  ISSUE  A  POLICY. 

.    [Perry  District  Court,  1880.] 

Freisner,  Knowles  and  Bradbury,  JJ. 

tCORNELIA  Z.  KRUMM  v.  JEFFERSON  FIRE  INS.  CO. 

Receiving  an  application  by  a  local  agent,  who  forwarded  it  to  another  agent,  who  did 
not  act  upon  it,  as  he  was  absent  from  home,  does  not  constitute  a  contract  to 
issue  a  policy. 

Appeal  from  the  Court  of  Common  Pleas. 

This  was  an  action  to  enforce  the  specific  performance  of  a  contract  of  insurance 
and  to  recover,  the  value  of  the  property.  In  this  case  the  testimony  showed  that  the 
plaintiff  was  the  owner  of  certain  household  goods;  that  on  the  1st  of  December, 
1876,  she  filled  out  an  application  for  a  policy  of  insurance  on  them  and  delivered  it  to 
Timothy  Thompson,  who  forwarded  it  to  Towson,  an  agent  of  the  company  at  Lan- 
caster, Ohio.  Towson  was  not  at  home  and  the  application  was  not  received  or  acted 
upon  by  him.  Towson  testified  that  he  would  not  issue  a  policy  on  the  application, 
as  it  would  have  been  in  violation  of  the  rules  of  the  company  to  do  so,  they  having 
at  that  time  a  policy  of  $1,<.m»0  on  goods  in  the  same  building.  The  goods  were 
destroyed  by  an  accidental  fire  on  December  5,  1876.  The  court  held  that  there  was 
no  assent  on  the  part  of  the  company,  and  that  an  application  not  acted  upon  by  the 
company  couM  not  constitute  a  contract. 

Judgment  for  defendant. 

Butler  &  Huffman,  for  plaintiff 

Ferguson  &  Noon,  for  defendant. 

W^^i^        ■■■■-■■■■^■■■-■■1  ■  i-i.  ■  ■  -,—    ^i...  ^  ■  ■■  ■—      ■■^  — — ■   — ■      ■  ^  ■■     ■  ■  '  -    ■  I    ■ 

tThis  judgment  was  reversed  by  the  supreme  court.     See  opinion,  40  O.  S.,  225. 
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PETITIOir  IN  ERROR.  646 

[Perry  District  Court,  1880.] 

Freisner,  Knowles  and  Bradbury,  JJ. 

tVASHTI  THACKER  v.  SARAH  C.  SHEERAN. 

Petition  in  error  to  reverse  a  judgment  of  the  common  pleas  cannot  be  considered 
where  there  is  no  journal  entry  showing  the  allowance  of  a  bill  of  exceptions. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  the  common 
pleas  court,  confirming  the  verdict  of  a  jury,  finding  that  plaintiff  in  entH* 
kept  defendant  in  error  out  of  possession  of  certain  real  estate.  The  court 
held  that  as  there  was  no  journal  entry  showing  the  allowance  of  a  bill 
of  exceptions  it  could  not  be  looked  into,  and  the  description  of  the 
premises  in  the  verdict  was  sufficient,  and  affirmed  the  judgment  in  favor 
of  the  defendant. 

Jackson  &  Conly,  for  plaintiff;  W.  E.  Fink  and  Ferguson  &  Noon, 
for  defendant. 


JUDGMENT— HUSBAND  AND  WIPE.  647 

r  Perry  Di^rict  Court,  1880.] 

Freisner,  Knowles  and  Bradbury,  JJ. 

TIMOTHY  W.  O'BRIEN  v.  JOHN  McDONALD. 

A  joint  judgment  against  husband  and  wife,  and  an  order  to  sell  the  separate  proper- 
ties of  both  as  one,  void  as  to  her  for  coverture,  may  stand  as  to  him,  because 
the  error  is  not  prejudicial. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  the  common 
pkas  court.  In  that  court  a  joint  judgment  was  rendered  against  O'Brien 
and  his  wife,  on  a  mechanic's  lien,  and  an  order  issued  to  sell  the  separate 
properties  of  O'Brien  and  his  wife  as  one  property.  Plaintiff  claimed  that 
the  judgment  against  her  was  void,  she  being  a  married  woman,  and  it 
being  a  joint  judgment  was  also  void  as  to  him.  The  court,  in  passing 
upon  the  question,  said  that  although  satisfied  there  was  error  in  the 
record,  a  majority  of  the  court  being  unable  to  see  wherein  O'Brien  was 
prejudiced  by  it,  affirmed  the  judgment. 

Ferguson  &  Noon,  Cochran  &  RetalHc  and.  Chas.  Hoy,  for  plaintiff. 

Moses  M.  Granger  and  Butler  &  Huffman,  for  defendant. 


AGENT— LIMITATIONS.  647 

[Perry  District  Court,  1880.] 

Freisner,  Knowles  and  Bradbury,  JJ. 

DAVID  D.  BRUSH,  AdmV,  v.  BRIDGET  HERLIHY. 

The  statute  of  limitations  does  not  begin  to  run  against  an  agent  who  receives  money 
to  invest,  at  the  time  the  money  is  given  him,  for  so  long  as  ne  obeyed  the  prin- 
cipal's  instructions  there  was  no  action  against  him. 

This  was  a  petition  in  error  to  reverse  rtie  judgment  of  the  common 
pleas  court.    In  this  case  the  defendant  brought  an  action  to  recover  a 

tThis  decision  was  affirmed  by  the  supreme  court  commission,  without  report, 
November  6,  1883. 
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judgment  against  Bush  as  administrator  of  John  Herlihy,  deceased,  for  the 
sum  of  $100  and  interest  from  March,  1872,  claiming  that  it  was  given  to 
Herlihy  in  his  lifetime  to  loan  for  hen  The  defendant  claimed  that  it  was 
barred  by  statute,  more  than  six  years  having  elapsed  from  the  time  it 
was  giveii  before  it  was  presented  to  the  administrator.  The  common 
pleas  court  rendered  judgment  in  her  favor,  and  to  reverse  this  judgment 
this  petition  was  filed.  The  court  held  that  Herlihy  being  a  mere  agent, 
no  cause  of  action  rose  against  him  so  long  as  he  followed  his  principal's 
instructions,  and  therefore  the  statute  of  limitations  did  Hot  apply. 

Judgment  of  common  pleas  court  affirmed  with  penalty. 

Cochran  &  RetalUc,  for  plaintiff. 

Ferguson  &  Noon,  for  defendant. 


S47  COURTS— ADMIHISTRATORS. 

[Ferry  District  Court,  1880.] 

Freisncr,  Knowles  and  Bradbury,  JJ. 

LYMAN  J.  JACKSON,  Adm'r  of  JOHN  J.  JACKSON,  v.  JOSEPH  P.  JACK- 
SON et  al. 

Courts  have  no  jurisdiction  to  instruct  an  administrant  as  whether  he  shall  reject  or 
allow  a  claim,  or  as  to  whether  a  lease  is  valid. 

The  plaintiff  filed  his  petition  in  this  case  setting  out  that  the  deceased 
in  his  lifetime  executed  his  note  for  $1,000  to  his  daughter,  Caroline  Jack- 
son and  Ann  Grate,  payable  at  his  death,  and  also  executed  a  lease  on  his 
farm  to  said  parties  for  the  term  of  five  years,  commencing  at  his  death. 
Plaintiff  asked  the  court  to  instruct  him  as  to  whether  he  should  allow  or 
reject  said  note,  and  as  to  whether  said  lease  was  valid.  The  court  held 
it  had  no  jurisdiction  to  instruct  the  plaintiff  as  to  what  he  should  do,  and 
dismissed  the  action. 

Lvman  J.  Jackson,  for  plaintiff. 

Allen  Miller  and  Butler  &  Huffman,  for  defendant. 


647  JUDGMENT. 

[Perry  District  Court,  1880.] 

Freisner,  Knowles  and  Bradbury,  JJ. 

P.  C.  &  St.  L.  R.  R.  CO.  V.  JOSEPH  W.  WRIGHT. 

Where  there  is  any  evidence  to  sustain  the  plaintiff's  claim,  a  justice's  judgment  will 
not  be  reversed  as  against  the  evidence. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  the  common 
pleas  court,  affirming  a  judgment  of  a  justice  of  the  peace.    The  original 
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action  was  brought  before  William  G.  Buckner,  justice  of  the  peace,  of 
Pike  township,  to  recover  the  value  of  a  horse  alleged  to  have  been  killed 
through  the  riegligence  of  the  company's  agents.  The  company  moved 
the  court  to  dismiss  the  action  for  want  of  evidence,  the  motion  was  over- 
ruled and  exceptions  taken.  The  common  pleas  court  affirmed  the  judg- 
ment of  the  justice,  and  to  reverse  this  judgment  of  affirmance  the  present 
action  was  institute.  The  district  court  held  that  there  was  evidence 
tending  to  prove  the  plaintiff's  claim,  and  therefore  affirmed  the  judgment. 

John  S.  Brazee,  for  plaintiff. 

Cochran  and  Retallic,  and  L.  A.  Tussing,  for  defendant. 


MONEY  PAID  BY  MISTAKE.  647 

[Perry  District  Court,  1880.] 

Frcisner,  Knowles  and  Bradbury,  J  J. 

THOMAS  SELBY  v.  JOHN  N.  BUMCRATS. 

Action  to  recover  money  overpaid  on  a  judgment,  by  mistake,  and  for  the  surrender 
of  a  promissory  note  executed  under  a  mistake  of  facts. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  the  common 
pleas.  The  original  action  was  brought  in  the  common  pleas  to  recover 
money  overpaid  by  mistake,  upon  a  certain  judgment,  and  for  the  sur- 
rendering up  of  a  promissory  note  executed  under  a  mistake  of  facts. 
The  defendant,  Selby,  in  the  court  below,  was  ordered  to  surrender  up 
said  note,  or  that  the  decree  operate  as  such  surrender,  and  the  cancella- 
tion thereof,  and,  also,  judgment  was  rendered  for  the  amount  of  money 
clkimed  in  the  petition ;  to  reverse  said  judgment  and  decree,  this  petition 
in  error  was  filed,  upon  the  ground  that  the  common  pleas  erred  in  sus- 
taining a  motion  to  strike  out  a  certain  portion  of  the  answer,  and  in  sus- 
taining a  demurrer  to  the  amended  answer.  'Judgment  of  the  court  below 
was  affirmed  with  penalty.  '»' 

Cochran  and  Retallic,  for  plaintiff  in  error. 

L.  A.  Tussing  and  James  E.  Johnson,  for  defendant  in  error. 


GUARDIAN  AND  WARD.  647 

[Perry  District  Court,  1880.] 

Freisner,  "Knowles  and  Bradbury,  JJ. 

tHESTER  A.  POTTENGER  v.  MARTHA  E.  BAILEY. 

Where  a  iruardian  sold  his  ward's  real  estate,  and  invested  the  money  in  lands  in  hk 
own  name,  and  tiiey  were  afterwards  allotted  to  his  wife  as  alimony;  after  divofce 
from  such  guardian,  the  ward  cannot  charge  the  property  with  a  lien  for  the 
money  expended  to  purchase  it. 

Appeal  from  common  pleas  court.  The  testimony  in  this  case  showed 
that  the  plaintiff,  when  under  age,  inherited  certain  real  estate  in  Randolph 

tThis  judgment  was  affirmed  by  the  supreme  court  commission,  without  report, 
March  4, 1884. 
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county,  Indiana,  from  her  mother's  estate.  This  was  sold  by  her  father, 
Wm.  A.  Bailey,  who  was  her  guardian,  and  a  part  of  the  proceeds  of  the 
sale  went  into  the  purchase  of  a  liouse  in  New  Lexington.  The  deed  was 
taken  by  Wm.  A.  Bailey  in  his  own  name.  Afterwards  Martha  E.  Bailey, 
the  defendant  in  this  action,  who  was  Wm.  A.  Bailey's  wife,  procured  a 
divorce  from  him,  and  the  house  in  question  was  decreed  to  her  as  alimony. 
*rhe  object  of  the  present  action  was  to  charge  this  property  with  a  lien 
for  the  amount  of  plaintiff's  money  expended  in  its  purchase.  The  court 
held  that  it  could  not  be  done,  and  rendered  judgment  for  defendant. 

Butler  &  Huffman  and  W.  E.  Fink,  for  plaintiff. 

Jackson  &  Conly,  for  defendant. 


648  ACTION  FOR  MONEY. 

[Perry  District  Court,  1880.] 

Freisner,  Knowles  and  Bradbury,  JJ. 

tNOAH  KARR  v.  PERRY  D.  VBACH. 

In  an  action  for  money,  and  also  to  subject  funds  of  the  defendant  in  the  hands  of 
another,  a  judgment  finding  for  the  amount  and  ordering  the  third  person  to  pay 
it  over,  will  be  reversed. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  the  common  pleas.  The 
original  action  was  brought  by  Veach  to  recover  a  judgment  against  John  P.  Reid, 
and  to  subject  certain  funds  in  Karr*s  hands  to  its  payment.  The  court  of  common 
pleas  rendered  judgment  in  his  favor  against  Reid,  and  ordered  Karr  to  pay  the 
money  to  Veach.  To  reverse  this  order,  this  petition  in  error  was  filed.  Judgment 
of  the  common  pleas  reversed. 

Scott  and  Donaldson,  for  plaintiff. 

Perry  D.  Veach,  for  defendant. 


684  EXECUTION. 

[Hamilton  District  Court.] 

City  of  Cincinnati  v.  Frost,  Stearns  &  Co. 

A  building  erected  bv  the  city  of  Cincinnati,  and  used  for  a  long  time  as  a  fire 
engine  house,  but  from  which  the  engine  company  had  been  removed  to 
another  localitv  by  the  board  o^  fire  commissioners,  was  rented  by  them  for 
the  purposes  of  revenue  to  the  fire  department,  but  without  any  act  of  the  city 
council  authorizing  it:  Held^  that  the  property  did  not,  thereby,  become  sub- 
ject to  levy  under  a  judgment  against  the  city. 

Error  to  the  Common  Pleas. 

Avery,  J. 

The  error  alleged  is  that  the  court  of  common  pleas  confirmed  the 
sale  upon  execution  of  a  certain  lot  and  building  belonging  to  the  city 
of  Cincinnati. 

tThis  judgment  was  reversed  by  the  supreme  court.    See  opinion,  41  O.  S.,  179. 
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The  lot  and  building  had  been  occupied  for  many  years,  until  1876, 
as  a  fire  engine  house.  In  1876,  by  authority  of  the  board  of  fire 
commissioners  of  the  city,  the  engine  company  was  removed,  and  the 
building  continued  to  be  used  merely  as  a  place  of  storage  for  fire  plugs 
and  other  like  material,  until  September,  1879.  It  was  then  rented  by 
the  board  of  fire  commissioners  to  a  monthly  tenant,  who  was  occupy- 
ing it  as  a  beer  saloon  at  the  time  of  the  levy. 

In  a  former  case  determined  by  this  court,  the  opinion  was  expressed 
that  property  of  a  municipal  corporation,  held  for  private  purposes, 
might  be  subject  to  levy.  Cincinnati  v.  Cameron,  6  Dec.  R.,  727 ;  (s.  c. 
7  Am.  Law  Rec,  592.)  The  distinction  contemplated  was  between  the 
public  or  governmental  character  of  a  municipality,  and  its  mere  charac- 
ter, as  a  corporation,  having  capacity  to  acquire  and  hold  property. 
Darlington  v.  The  Mayor,  31  N.  Y.,  164,  193 ;  New  Orleans  v.  Insurance 
Co.,  23  L.  A.  Ann.,  61;  Holliday  v.  Frisbie,  16  Cal.,  680.  But  see  Darl- 
ing V.  Mayor  of  Baltimore,  7  Reporter,  500.    . 

In  the  case  mentioned,  a  lot  was  considered  exempt  that  had  been 
purchased  for  the  erection  of  public  buildings,  under  an  act  of  legislature 
for  the  purpose.  But  as  was  said,  whether  property  be  devoted  to  pub- 
lic use  by  act  of  the  constituted  authorities  of  the  city,  or  by  act  of  law, 
the  reason  is  the  same.  The  functions  to  the  discbarge  of  which  it  is  to 
be  applied,  protect  it  against  seizure  upon  the  same  grounds  of  policy 
that  protect  all  agencies  of  government. 

In  that  view  of  the  case,  actual  use  would  not  be  needed  to  exempt 
property  from  seizure.  To  seize  it,  because  not  in  use,  might  hinder  the 
discharge  of  the  functions  which,  upon  occasion  arising,  would  require 
its  use.  That  it  is  held  to  be  used  for  a  particular  public  purpose  must, 
therefore,  be  sufficient  reason  for  its  protection. 

The  use  to  which  .public  property  is  held  may  generally  be  deter- 
mined by  the  use  to  which  it  is  put,  but  not  always.  It  may  lie  idle, 
awaiting  in  the  exercise  of  governmental  discretion  the  occasion  for  use; 
or  may  be  used  by  the  officers  to  whom  it  is  entrusted  in  a  way  not 
authorized  by  the  municipal  body  itself. 

The  present  case  illustrates  this.  The  property  was  in  actual 
use  as  a  beer  saloon,  and  had  been  let  by  the  board  of  fire-com- 
missioners for  that  purpo.se.  But  it  was  only  as  belonging  to  the 
fire-department  of  the  city  that  the  property  was  under  control 
of  the  board  of  fire-commissioners,  getting  the  property  for  the 
purposes  of  revenue  to  the  fire  department,  was  a  proper  use,  or  was  a 
misuse.  If  a  proper  use,  it  was  an  actual  employment  of  the  property  in 
the  discharge  oi  governmental  functions.  Wheeler  v.  Cincinnati,  19  0. 
S.,  19.  If  a  misuse,  the  property  still  continued  to  be  held,  so  far  as  the 
city  itself  was  concerned,  for  the  purposes  for  which  it  had  been  com- 
mitted to  the  board  of  fire  comniissioners. 

That  the  building  had  been  erected  as  an  engine  house,  and  wa^  left 
under  control  of  the  officers  of  the  fire  department,  was  sufficient  evi- 
deijce  that  it  had  been  devoted  to  the  use  of  that  department  by  the  con- 
stituted authorities  of  the  city.  There  was  no  evidence  of  any  corporate 
act  withdrawing  it  from  that  use.  The  resolutions  of  council,  looking 
toward  the  sale  of  the  property,  treated  it  as  appropriated  to  the  use  of 
the  fire  department.  The  sale  proposed,  was  with  a  view  to  purchasing 
a  more  convenient  location  for  the  engine  house  elsewhere,  AU  that  was 
resolved,  was  that  the  officers  of  the  fire  department  should  be  consulted 
upon  the  matter.     The  act  of  the  board  of  fire  commissioners,  in  letting 
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the  property,  if  not  within  the  uses  that  the  fire  department  was  organized 
to  subserve  was  without  authority.  The  title  was  not  in  them,  but  only 
the  management  and  control  of  the  fire  department. 

Upon  the  evidence,  therefore,  the  propeitj'  was  not  held  by  the  city 
for  private  purposes.  The  question  was  not  one  of  the  weight  of  evi- 
dence, but  was  matter  of  law  arising  upon  facts  that  were  admitted  or  not 
denied.  The  order  ot  the  court  of  common  pleas  confirming  the  sale  is 
accordingly  reversed,  and  said  sale  and  the  levy  under  which  it  was  made 
are  set  aside. 

Kumler,  Crossly  and  Ampt,  for  plaintiff  in  error. 

Wulsin  and  Worthington,  for  defendant  in  error. 


696  GUARANTY. 

[Hamilton  District  Court,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

tJOHN  W.  RUTHERFOORD  &  CO.  v.  HENRY  BRACHMANN  et  al. 

A  guaranty  to  the  contractor  who  is  building  a  railroad  of  the  payment  of  the  monthly 
estimates,  in  accordance  with  the  contract,  does  not  bind  the  guarantors  to  pay 
the  final  estimate,  where  the  contract  clearly  distingitishes  the  final  estimate  from 
the  monthly  estimates. 

Error  to  the  Superior  Court  of  Cincinnati. 

Rutherfoord  &  Co.  were  plaintiffs  below.  The  error  alleged  is  that  the  court 
directed  a  verdict  for  defendants.  Action  was  on  a  guarantee.  Rutherfoord  &  Co. 
had  contracted  to  build  twenty-eight  miles  of  the  Cuicinnati  and  Portsmouth  narrow 
gauge  railroad  from  Columbia,  in  this  county,  to  Bethel,  in  Clermont.  Afterwards 
the  contract  was  modified  by  a  new  one  dated  June  29,  1877,  under  which  R.  &  Co. 
were  to  build  only  the  first  eleven  miles,  from  Columbia  to  Mt.  Carmel,  including  a 
track  connection,  and  were  to  complete  the  work  September  1.  At  the  same  time, 
by  a  separate  paper  to  defendants,  who  were  directors  of  the  railroad,  they  guaranteed 
fulfillment  of  their  contract,  and  defendants  executed  to  them  the  guaranty  sued  on 
as  follows: 

"For  and  in  consideration  of  one  dollar,  to  us  paid,  and  of  the  above  guaranty, 
we,  the  undersigned,  guarantors  of  the  Cincinnati  &  Portsmouth  R.  R.  Co.,  do 
hereby  agree  and  pledge  ourselves  for  the  payment  of  monthly  estimates  in  accord- 
ance with  the  contract  entered  into  by  and  between  John  W.  Rutherfoord  &  Co.  and 
the  Cincinnati  &  Portsmouth  R.  R.  Co.,  this  the  29th  day  of  June,  1877,  with  the 
exception  of  the  retained  fifteen  per  cent.  Witness  our  hands  and  seals,  at  Cincin- 
nati, this  29th  day  of  June,  1877." 

Afterward  agreement  was  made  between  R.  &  Co.  and  the  company  to  extend 
time  of  completion  to  September  20,  on  condition  guaiantors  would  consent,  and  a 
paper  was  presented  to  the  guarantors  for  their  signatures  and  signed  by  all  but  one, 
who,  however,  agreed  to  it  and  promised  to  sign.  The  work  was  not  completed  until 
September  20.  Action  was  for  amount  of  final  estimate,  less  payments  already  made 
and  fffteen  per  cent,  on  the  whole,  being  thus  in  effect  a  claim  for  the  work  of  the 
last  twenty  days. 

AVERY,  J. 

In  support  of  the  ruling  two  propositions  were  submitted.  One  that  the  action 
was  for  work  not  done  in  time  unless  under  the  agreement  for  extension,  and  that  the 
agreement  for  extension  made  a  new  contract  between  th  j  principal  parties  requiring, 
to  bind  the  guarantors,  that  all  should  have  consented  in  writing.  The  other,  diat 
the  final  estimate  was  not  a  monthly  estimate  within  the  meaning  of  the  guaranty. 

tThis  opinion  was  reversed  by  die  supreme  court  commission.    See  opinion.  40 
O.  S.,  604. 


iiO OHIO  DECISIONS.  Vol.  V. 

Hamilton  District  Court  69S 


This  latter  proposition  is  rested  upon  a  distinction  drawn  from  the  language  o! 
the  original  contract  between  the  estimates  required  during  the  progress  of  the  work, 
and  the  estimates  upon  its  completion. 

The  guaranty  was  for  payment  of  the  monthly  estimates  in  accordance  with  the 
contract  of  June,  1877.  The  contract  was  for  the  payment,  monthly,  as  per  estimates 
of  the  engineer.  Payment  monthly  implied  that  the  estimates  were  to  be  monthly, 
and  since  the  original  contract,  which  provided  for  monthly  estimates,  remained  in 
force,  except  as  modified,  it  is  to  be  resorted  to.  Bv  that  contract,  the  engineer  was 
to  make  an  estimate  on  or  about  the  first  day  of  each  month,  during  the  progress  of 
the  work,  of  all  that  had  been  done  the  preceding  momh,  eighty-five  percentum  of 
which  was  to  be  paid  the  contractor  .on  or  before  the  fifteenth  or  the  month;  and 
when  all  the  work  embraced  in  the  contract  was  completed,  a  final  estimate  was  to  be 
made,  and  the  balance  appearing  to  be  due  paid  to  the  contractors  upon  their  giving 
a  release  under  seal. 

Thus,  monthly  estimates,  as  the  term  was  used  in  the  contract,  were  estimates 
made  during  the  progress  of  the  work;  only  eighty-five  percentum  of  the  amount 
was  payable,  and  payment  might  be  deferred  until  tne  fifteenth.  Upon  the  other 
hand,  the  estimate  when  the  work  was  completed  was  called  the  final  estimate;  it 
was  payable  in  full,  and  no  time  was  allowed. 

There  was  a  distinction,  therefore,  in  the  terms  as  they  were  used,  but  not  merely 
that.  The  last  work  under  the  contract  could  not  have  been  embraced  in  a  monthly 
estimate,  since  all  the  work  would  Hien  have  been  completed,  and  monthly  estimates 
were  only  to  be  made  during  the  progress  of  the  work.  It  necessarily  would  be 
embraced  in  a  final  estimate  which  could  not  be,  at  the  same  time,  to  the  extent  the 
work  last  done,  a  monthly  estimate,  for  the  reason  that,  if  a  final  estimate  at  all,  the 
whole  of  it  was  immediately  payable,  whereas  monthly  estimates  were  allowed  to  the 
fifteenth  day  of  the  month.  ' 

The  contract  of  June,  however,  was  for  the  payment  monthly,  as  per  estimates 
of  the  engineer,  the  amount  of  such  estimates  on  ail  the  road,  bridges  etc,  from 
Columbia  to  Mt.  Carmel,  until  the  same  was  ready  for  the  rolling  stock,  less  the 
fifteen  per  cent,  retained ;  and  from  this  it  is  argued  that  under  the  contract,  at  least, 
monthly  estimates  were  to  be  made  on  all  the  work.  The  argument  would  be  unan- 
swerable, perhaps,  had  not  the  contract  gone  on  to  provide  that,  if  the  work  stopped 
at  Mt.  Carmel,  which  was  the  contingency  that  actually  happened,  a  final  estimate 
riiould  be  made. 

Again,  it  is  argued  that  th^  guaranty  was  for  payment  of  monthly  estimates,  in 
accoroance  with  the  contract,  excepting  the  retained  fifteen  per  cent.,  and  that  this 
exception  would  have  been  surplusage  unless  all  the  work  was  meant.  But  the 
monthly  estimates  of  themselves  included  the  fifteen  per  cent.,  and  it  was  merely 
excluded  in  providing  for  payment;  so  that  while  "payment  in  accordance  with  the 
contract"  might  have  oeen  sufliciently  expressive,  the  exception  added  was  for  greater 
certainty. 

The  distinction  contemplated  in  the  original  contract  appears  accordingly  ^to 

gayment  of  monthly  estimates.  It  did  not  cover  the  estimate  for  which  suit  was 
ave  been  kept  up.  The  guaranty  itselt  was  explicit  in  undertaking  only  for  the 
brought.  The  estimate  was  in  terms  a  final  estimate,  and  not  within  the  letter  of  the 
guaranty.  Guarantors,  like  sureties,  are  permitted  to  stand  upon  the  letter.  State  v. 
Medary,  17  O.,  554,  565:  Lang  v.  Pike,  27  O.  S.,  498;  Brandt  on  Suretyship,  section 
579.  But  taking  it  upon  the  evidence  that  no  other  estimate  would  l)e  fnrnished  by 
the  engineer  of  the  company,  as  in  effect  an  estimate  for  the  work  during  the  last 
month,  it  was  still  not  a  monthly  estimate  within  the  meaning  of  those  words  in  the 
guaranty. 

The  conclusion  to  which  we  have  come  upon  this  point  renders  unnecessary  any 
discussion  of  the  other  proposition  advanced  m  support  of  the  ruling  of  the  superior 
court.    The  judgment  is  amrmed. 

Sayler  &  Sayler,  Hoadly,  Johnston  &  Colston,  for  plaintiffs  in  error. 

Wulsin  &  worthington,  Stallo  &  ICIttredge,  for  defendant  in  error. 
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CINCINNATI  ICE  CO.  v.  JACOB  PFAU  et  al.,  Assignees. 

For  opinion  see  6  Dec.  R.,  969,  (s.  c.  9  Am.  Law  Rec,  306.) 

This  case  was  dismissed  by  the  supreme  court  commission,  for  want  of  prepa- 
ration. April  29, 1884. 
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71 1  [Hamilton  District  Court,  1880.] 

BLMA  ORR  V.  ALFRED  ORR  €t  al. 
For  opinion,  see  6  Dec.  R.,  968,  (s.  c.  9  Am.  Law  Rec.,  304). 


712  [Hamilton  District  Court,  1880.] 

T.  E.  BLACKBURJJ  v.  HARRIET  M.  SEWELL. 
For  opinion  see  6  Dec.  R.,  967,  {s.  c.  9  Am.  Law  Rec.,  303.) 
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Avery,  Cox  and  Jx>hn8ton,  JJ. 

R.  J.  CORCORAN  v.  PACIFIC  BUILDING  ASSOCIATION.  No.  2. 

L  An  order  of  court,  where  a  second  mortgagee  bought  in  the  property  at  fore- 
closure sale,  and  paid  in  part  of  the  purchase  money,  but  failed  to  pay  the  rest; 
ordering  a  resale  at  his  risk,  is  void.    There  is  no  power  to  make  such  order. 

2.  But  if  such  purchaser  made  no  motion,  nor  took  exception  to  the  partial  payment 

made  by  him,  to  make  up  the  deficiency,  on  resale  to  another  person  and  its 
distribution  to  prior  lienholders,  he  has  no  standing  in  court  to  bring  a  pro- 
ceeding in  error,  for  he  is,  as  purchaser,  not  a  party  to  the  record. 

3.  In  (his  character  as  second  mortgagee  he  was  a  party  to  the  record,  but  in  that 

character  he  was  not  affected  by  such  order. 

Error  to  Court  of  Common  Pleas. 

Action  below  was  for  foreclosure  of  Building  Association  mortgage, 
and  plaintiff  in  error,  holding  second  mortgage,  was  made  party.  Upon 
the  sale  of  the  property  it  was  struck  off  to  him  for  $2,250,  and  he  paid ' 
in  $275;  but,  failing  to  pay  the  rest,  the  court  ordered  a  re-sale  at  his 
risk,  and  a  new  order  of  sale  issued.  Under  this  order  sale  was  made  to 
another  purchaser  for  $1,850,  and  was  confirmed.  Error  complained  of 
is  that  the  $275  paid  in  by  plaintiff  in  error,  and  which  had  been  retained 
by  the  sheriff,  was  ordered  to  be  distributed  with  the  proceeds  of  sale  and 
applied  upon  the  Building  Association's  claim. 

AVERY,  J. 

We  have  a  statute  providing  that  upon  a  purchaser  failing  to  comply 
with  the  terms  of  a  sale  under  execution  or  order,  he  may  be  proceeded 
against  as  for  contempt.  Rev.  Stat.,  5397.  Apart  from  the  statute  he 
may  be  made  liable,  possibly,  in  an  action  by  the  sheriff  for  any  loss  upon 
re-sale,  at  least  if  notified  that  the  re-sale  was  to  be  at  his  risk.  Galpin 
V-.  Lamb,  29  O.  S.  529.  But  we  know  of  no  authority  to  sanction  the 
withholding  the  money  of  a  purchaser  upon  a  sale  that  is  not  confirmed, 
and  its  application  upon  re-sale  to  another  purchaser,  for  the  purpose  of 
making  up  the  difference  between  the  two  sales. 

The  plaintiff  in  error,  however,  has  no  standing  in  court  upon  this 
question.  The  order  complained  of  did  not  affect  him  as  a  party  to  the 
suit,  but  as  purchaser,  and  as  purchaser  he  is  not  party  to  the  record.  He 
made  no  motion,  nor  took  any  exception;   he  did  not  put  himself  in 
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position  to  litigate  the  matter  there,  and  cannot  bring  his  petition  in  error 
here.  It  is  only  judgments,  and  final  orders  affecting  a  substantial  right 
in  an  action  that  are  subject  to  review  upon  error.  Section  6707,  Rev. 
Stat  Obviously,  a  petition  in  error  will  not  be  entertained  from  a  party 
against  whom  no  judgment  is  rendered,  and  whose  substantial  rights 
a6  a  party  are  not  affected.  In  general  a  petition  in  error  must  be 
prosecuted  by  a  party  to  the  record  and  to  the  judgment  sought  to  be 
reversed.  Hanover  v.  Sperry,  35  O.  S.  244,  245;  The  plaintiff  in  error 
was  party  to  the  record  as  holding  a  second  mortgage  tipon  the  property, 
but  in  that  character  was  not  affected  by  the  order.  He  was  affected  as 
purchaser,  but  in  that  character  is  not  party  to  the  record.  Consequently 
his  petition  in  error  must  be  dismissed  at  his  costs. 

Hildebrandt  &  Hildbrandt,  for  plaintiff  in  error. 

P.  S.  Goodwin,  for  defendant  in  error. 
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[Hamilton  District  Court,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

STATE  ex  rel.  BLOCK  v.  EDWIN  HENDERSON. 

1.  Those  poll-books  which  by  section  2961,  Rev.  Stat.,  are  to  be  deposited  with  the 

city  clerk,  "there  to  remain  for  the  use  of  any  person  who  may  choose  to 
inspect  the  same,  after  the  expiration  of  the  time  within  which  any  legal  notice 
of  contest  could  be  given/'  cannot,  as  of  right,  be  inspected  before  that  time 
by  any  person  not  interested  in  a  different  manner  irom  the  mass  of  the  com- 
munity. 

2.  A  candidate  for  the  office  of  justice  of  the  peace,  after  the  ten  days  for  giving 

notice  of  contest  have  expired  without  his  giving  notice,  has  no  more  interest 
than  any  other  citizen,  and  as  a  citizen  cannot  have  access  to  such  books,  as  of 
right,  until  the  time  for  notice  of  contest  of  any  of  the  officers  on  the  same 
poll-book  have  expired,  which  as  to  some  of  the  ofhcer  is  thirty  davs. 

AVERY,  J. 

The  relator  alleges  that  he  is  an  elector  of  Cincinnati  township,  and 
was  a  candidate  for  justice  of  the  peace  at  the  election  on  the  12th  of 
October,  and  on  the  face  of  the  returns  was  defeated ;  but  that  he  is  desir- 
ous of  contesting  the  election,  and  on  the  23d  of  October  demanded  of 
defendant,  who  is  city  clerk,  the  privilege  of  inspecting  the  poll-books 
of  said  election  in  his  office,  which  was  refused.  Mandamus  is  prayed 
against  defendant  to  compel  him  to  permit  such  inspection. 

The  office  of  the  city  clerk  is  a  public  office,  and  the  poll-books  are 
subject  to  inspection  the  same  as  all  books  and  records  of  a  public  office, 
unless  the  statute  has  restricted  the  right.  The  statute  prescribes  that  they 
shall  forthwith  be  "deposited  with  the  clerk,  there  to  remain  for  the  use 
of  any  person  who  may  choose  to  inspect  the  same,  after  the  expiration  of 
the  time  within  which  any  legal  notice  of  contest  could  be  given.*'  Sec. 
2961,  Rev  Stat.  "There  to  remain  for  the  use,"  etc.,  "after  the  expiration 
of  the  time  *  *  *  "  is  not  equivalent  to  saying,  "there  to  remain  after 
the  expiration  of  the  time  *  *  *  for  the  use,"  etc.,  since  by  the  latter 
no  provision  would  be  made  as  to  where  they  should  remain  meanwhile. 
"There  *o  remain"  relates  to  the  time  when  deposited,  otherwise  it  would 
have  been  of  little  advantage  to  provide  the  books  should  forthwith  be 
deposited.  The  words  "after  the  expiration  of  the  time  within  which  any 
tice  of  contest  could  be  given"  can  only  be  read  as  fixing  the 
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period  for  use  by  any  person  who  may  choose  to  inspect  the  books,  and 
not  as  fixing  the  period  from  which  they  are  to  remain  with  the  clerk.  As 
the  statute  lormerly  biooa  it  read/'there  to  remain  lor  the  use  oi  the  persons 
who  may  choose  to  inspect  the  same/'  (S.  and  C.  586).  The  additional 
words  now  incorporated  into  the  statute  must  be  presumed  to  have  been 
put  there  with  a  purpose,  and  the  only  construction  possible  is  that  it  was 
to  restrict  the  former  right.  But  this  was  a  right  given  by  statute, 
a  right  to  anv  person  who  might  choose  to  inspect  the  books.  It  was 
not  the  right  of  an  interested  party;  that  is  a  common  law  right  and  needed, 
no  enabling  act.  1  Greenleaf  Evidence,  sections  471  and  475.  High 
Extraordinary  Remedies,  section  306.  Rex  v.  Guardians  of  the  Poor, 
9  B.  ,&  C.  541;  Harrison  v.  Williams,  4  D.  &  R.  820;  Brewer  v.  Watson, . 
61  Ala.,  810.  Nor  is  there  anything  in  the  body  of  the  statute  to  extend 
the  restrictive  force  of  the  words.  The  poll-books  are  not  required  to  be 
put  under  cover  by  the  judges  oi  election  and  sealed,  as  is  the  case 
when  directed  to  the  clerk  of  the  court  of  common  pleas;  but  the  pro- 
vision is  simply  that  they  shall  be  ^'deposited  with  the  clerk."  They  are 
not  required  to  be  locked  up  like  the  ballots  until  after  the  expiration  of  the 
time  within  which  any  legal  notice  of  contest  can  be  given,  and  if  notice 
is  given,  until  the  trial.  In  short,  nothing  is  required,  but,  as  implied 
by  the  words  themselves,  that  the  books  are  not  to  be  open  to  any  person 
who  may  choose  to  inspect  them,  until  after  the  expiration  of  the  time 
within  which  any  legal  notice  of  contest  could  be  given. 

The  precise  extent  of  interest  needed  to  sustain  the  right  of  inspecting' 
public  books  and  records  can  not  be  accurately  defined.  In  its  nature 
the  interest  must  be  distinguishable  from  that  of  the  mass  of  the  com- 
munity and  involve  some  question  of  gain  or  loss,  in  a  matter  of  lawful 
right,  to  be  affected  by  the  inspection.  Heffner  v.  Supervisors,  47  111., 
256;  Linden  v.  Alameda  Co.,  45  Cal.,  7;  People  v.  Green,  29  Mich.,  121; 
Webber  v.  Townley,  10  Rep.,  83;  High  on  Extraordinary  Remedies,  sec- 
tion 330;  Wood  on  Mandamus,  96, 107.  Within  this  description  of  inter- 
est is  that  of  a  candidate  at  an  election  for  public  office,  where  the  inspec- 
tion sought  is  of  the  poll-books  of  the  election.  But  this  can  be  only  so 
long  as  the  right  of  contest  is  open,  for  when  it  is  closed,  and  the  certifi- 
cate of  the  result  given  by  the  canvassers  has  become  final  he  has  no  more 
interest  in  the  poll-books  than  any  other  citizen. 

This  disposes  of  the  present  case,  since  although  the  relator  was  a  can- 
didate of  the  office  of  justice  of  the  pence,  he  had  ^iven  no  notice  of 
contest,  and  when  he  demanded  an  inspection  of  the  books  the  time  for 
giving  notice  had  expired.  Neither  has  he  a  right  maintainable  upon  the 
terms  of  the  statute  itself,  independent  of  common  law  grounds.  The 
poll-books  are  not  required  to  be  deposited  with  the  city  clerk,  there  to 
remain  for  the  use  of  any  person  who  may  choose  to  inspect  the  same  after 
the  expiration  of  the  time  for  giving  any  legal  notice  of  contest,  but  the 
words  are  "after  the  expiration  of  the  time  within  which  any  legal  notice 
of  contest  could  be  given."  It  is  not  the  expiration  of  the  time  for  any 
contest  but  the  expiration  of  the  time  within  which  any  notice  could  be 
given,  thus  extending  the  time  to  include  the  period  within  which  any 
legal  notice  of  contest  is  possible  touching  the  same  poll-books.  Although 
the  time  for  giving  notice  of  contest  for  the  office  of  justice  of  the  peace 
k  ten  davs  and  has  expired,  section  572,  Rev.  Stat.,  there  are  state  and 
county  offices  on  the  same  poll-book  for  which  the  time  of  givine:  notice 
of  contest  is  thirty  days,  and  has  not  yet  expired,  sections  2P^7,  3003  and 
2    L.  B.        8         ' 
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3005,  Rev  Stat.  This  construction  is  not  rendered  awkward,  as  was  sug- 
gested in  argument  by  comparison  with  the  statute  fixing  the  time  of 
trial  in  case  of  a  contest  of  the  election  of  justice  of  the  peace.  The  time 
fixed  for  the  trial  is  fifteen  days  from  the  day  of  election,  and  it  is  aigued 
that  if  our  construction  prevails,  there  can  be  no  rigiit  of  inspection  for 
the  purpose  of  preparing  for  trial.  But  the  right  of  a  candidate  to  an 
inspection  of  the  poll-books  so  long  as  time  is  open  for  notice 
of  the  contest,  or  if  notice  be  given,  so  long  as  the  trial  remains  open,  is, 
as  has  already  been  observed,  a  common  law  right  not  depending  upon  the 
statute. 

The  writ  is  dismissed  at  relator's  costs. 


APPEALS— BUILDING  ASSOCIATION  MORTGAGE.  7S2 

[Hamilton  District  Court,  1880.] 
Avery,  Cox  and  Johnston,  J  J. 
THE  MONITOR  BUILDING  ASS'N  v.  G.  B.  EGGEN  et  al. 

1.  An  order  of  distribution  after  foreclosure  being  made,  and  a  motion  to  modify 

being  then  filed,  which  was  continued  until  next  term  and  then  granted,  the 
new  order  in  effect  setting  aside  the  old  order,  appeal  lies  from  the  latter  order; 
the  decision  does  not  relate  back  to  the  filing  of  tne  motion,  but  the  jurisdiction 
over  the  motion  continues. 

2.  A  provision  in  the  defeasance  clause  of  a  building  association  mortgage,  that  in 

the  event  of  a  foreclosure  the  amount  due  shall  be  ascertained  by  taking  the 
whole  amount  of  the  loan  and  deducting  credits  paid  in,  is  void  as  depriving 
the  mortgagor  of  the  benefits  he  is  entitled  to  as  a  member. 

AVERY,  J. 

This  case  came  to  the  district  court  by  appeal  from  an  order  of  distri- 
bution in  the  court  of  common  pleas 

When  the  order  was  made  a  motion  was  filed  to  modify  it,  which  was 
continued  until  the  next  term,  when  it  was  granted,  and  such  an  entry 
of  modification  made  as  to  make  in  fact  a  new  order  and  set  aside  the  old 
one.  The  appeal  was  taken  from  the  new  or  modified  order.  A  ques- 
tion arises  as  to  the  appeal.  A  motion  made  at  one  term  and  continued 
until  another  term,  when  it  is  decided,  is,  in  contemplation  of  law  as  if 
decided  at  the  term  when  made.  Bank  v.  Doty,  9  O.  S.,  508.  Not  that  the 
decision  relates  back,  but  that  jurisdiction  over  the  motion  continues, 
and,  when  exercised  by  setting  aside  the  original  order,  the  court  may 
take  up  the  case  and  proceed  to  make  a  new  order.  The  appeal  was 
therefore  properly  taken,  and  the  questions  arising  upon  distribution  are 
open. 

The  order  of  distribution  was  of  the  proceeds  of  sale  under  a  building 
association  mortgage.  In  the  decree  for  sale  judgment  was  entered  for 
interest  and  dues  up  to  the  time  of  the  decree.  The  amount  up  to  that 
time  is  fixed,  therefore,  and  can  not  be  disturbed.  The  only  question  is 
from  that  time.  The  ordinary  rule  of  computation  would  be  to  take  the 
dues  and  interest  up  to  the  time  of  distribution,  and  compute  the  present 
value  of  the  future  dues  and  interest  from  that  time  on  until  the  end  of 
the  probable  duration  of  the  association.  One  question  now  made  is 
as  to  the  rate  of  interest,  and  another  as  to  the  rule  of  computation.        - 

The  interest  must  be  calculated  under  section  2,  article  13  of  the 
by-laws  of  the  association,  and  not  under  section  9.    Section  2  has  refer- 
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ence  to  the  advance  of  shares,  section  9  to  the  loaning  of  money  to  « 

members. 

The  defeasance  clause  after  the  usual  form  securing  dues,  interest  and 
fines,  according  to  the  constitution  and  by-laws,  contains  a  proviso 
that  in  the  event  of  foreclosure  the  amount  shall  be  ascertained  by  taking 
the  face  of  the  mortgage  and  arrearages  thereon,  and  deducting  the 
credits  paid  in.  This  proviso  is  void  as  taking  from  the  mortgagee  advan- 
tages he  has  the  right  to  enjoy  as  member.  It  treats  the  transaction,  in 
the  event  of  foreclosure,  as  a  loan  payable  by  installments,  and  crediting 
the  dues  paid  it  charges  the  balance  of  the  amount  named  in  the  mortgage 
and  interest;  whereas  the  true  nature  of  the  transaction  as  the  same  is 
set  out  in  the  defeasance  is  the  advance  of  the  value  of  the  shares  upon  the 
security  of  the  mortgage  that  meanwhile  until  winding  up  of  the  associ- 
ation weekly  dues  and  interest  shall  be  paid.  Hageman  v.  Build.  Assn. 
25,  O.  S.,  186,  205,  206.  To  give  the  proviso  effect  therefore  would  be 
to  enforce  the  forfeiture  of  rights  of  membership  as  a  penalty  for  non- 
payment. It  follows  that  the  ordinary  rule  of  computation  must  be 
observed  in  this  case  as  more  particularly  defined  in  Windisch  Muhlhauser 
&  Bro.  V.  Korman,  ante^  60. 

Judgment  accordingly. 

Tilden,  Buchwalter  &  Campbell,  for  the  association. 

A.  J.  Jessup,  for  Eggen. 


753     AMENDMENT— GUARDIAN  AND  WARD— LIMITATIONS. 

[Hamilton  District  Court.  1880.] 
Avery,  Cox  and  Johnston,  JJ. 
JOHN  B.  SHIERBERG  et  al.  v.  JOSEPH  SHIERBERG. 

1.  Granting  leave  to  amend  answer  before  trial  bv  filling  a  blank  before  the  word 

"years"  is  within  the  discretion  of  the  court. 

2.  The  general  statute  of  limitation  that  an  action  for  fraud  must  be  brought  within 

four  years  after  discovery  of  the  facts,  does  not  apply  where  there  are  special 
limitations,  and  therefore  does  not  apply  to  an  action  by  a  ward  to  review  a 
guardian's  account  for  fraud,  which,  by  section  629,  Rev.  Stac,  must  be  within 
two  years  after  the  ward  arrives  at  full  age. 

Error  to  the  Superior  Court. 

JOHNSTON,  J. 

The  plaintiffs  below  instituted  an  action,  alleging  in  their  petition 
that  in  1853  the  defendant,  their  uncle,  was  appointed  their  guardian;  that 
they  were  at  that  time  seized  of  real  estate  on  the  corner  of  Front  and 
Ludlow,  in  this  city;  that  in  1858,  having  acted  as  guardian  and  had  con- 
trol of  their  property  for  six  years,  he  filed  a  final  account,  which  showed 
a  small  amount  due  'them  from  him.  They  allege  that  this  account  was 
so  kept  as  to  prevent  their  discovery  of  fraud  in  it  until  1877,  when  this 
petition  was  filed.  The  prayer  in  the  petition  asked  for  relief  against  the 
defendant,  and  that  he  be  required  to  render  a  correct  final  account. 

The  defendant  answers,  denying  fraud  and  goes  on  further  to  say  that 
before  the  death  of  his  brother  he  agreed  to  purchase  half  of  this  real  estate 
orf  Ludlow  and  Front,  at  the  price  of  $9,000;  that  he  was  to  receive  one-hjdf 
of  the  rents — that  is  $75  per  month ;  and  that  after  his  brother's  death 
he  continued  to  pay  to  himself  these  monthly  installments  of  $75,  and  that 
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these  payments  appear  openly  upon  his  final  account.  Further,  he  alleges 
that  the  right  to  attack  the  account  has  expired  by  statutory  limitation. 

The  case  went  to  trial,  and,  after  the  plaintiffs  had  introduced  their 
testimony,  a  motion  for  judgment  was  made  by  the  defendant,  which 
the  court  granted. 

Before  the  trial  a  motion  by  defendant  for  leave  to  amend  the  answer, 
to  fill  in  the  blank  space  left  before  the  word  ^'years''  in  the  answer  with  the 
figtu'e  two,  was  granted. 

An  exception  was  taken  to  the  court's  allowing  this  amendment. 

It  was  claimed  that  this  was  not  an  action  to  review  a  final  account, 
such  as  the  statute  contemplated,  but  was  an  action  outside  of  the  final 
account,  attacking  the  fraud  of  the  guardian,  the  limitation  for  which 
action  is  found  in  the  general  statute  of  limitations  under  the  code. 

The  court  said  that,  as  to  the  first  ground,  the  granting  of  the  motion 
to  amend  was  within  the  discretion  of  the  trial  court,  and  they  could  not 
say  that  that  discretion  has  been  improperly  exercised.  As  to  the  second 
ground,  he  said  that,  from  looking  at  the  prayer  of  the  petition,  it  could 
not  be  claimed  that  this  question  was  outside  of  the  final  account,  but  was 
plainly  to  review  it.  Section  6289  of  the  Revised  Statutes  provides  that 
a  settlement,  made  in  the  probate  court,  of  the  accounts  of  a  guardian, 
shall  be  final  between  him  and  his  ward,  unless  an  appeal  be  taken  to  the 
common  pleas,  or  unless,  for  fraud  or  manifest  mistake,  he  opens  and 
reviews  by  civil  action  in  the  court  of  common  pleas  such  settlement  at 
any  time  within  two  years  after  the  ward  shall  arrive  at  full  age. « 

In  this  case  it  appears  that  the  youngest  of  the  wards  whose  estate 
was  involved  in  this  settlement  became  of  age  ten  years  ago,  and  this 
action  was  not  commenced  until  1877.  More  than  the  two  years  allowed 
by  this  statute  had  therefore  expired.  It  is  claimed,  however,  that  the 
general  Statute  of  Limitations  should  apply  here,  which  provides  that  an 
action  for  fraud  shall  not  be  brought  except  within  four  years  after  the 
occurrence  of  the  facts  which  constitute  the  fraud  or  their  discoverv. 
This  general  statute,  however,  does  not  apply  where  there  are  special 
limitations  in  any  act,  which  is  the  present  case.  Section  4976.  The 
court  below  acted  rightly  in  dismissing  the  petition  of  the  plaintiffs  in 
error.     Judgment  affirmed. 

Halstead  &  Humphreys  and  Judge  Wright,  for  the  plaintiffs.  ^ 

Von  Seggern,  Phares  &  Dewald,  for  defendants. 


FORCIBLE  ENTRY  AND  DETAINER.  757 

[Huron  Common  Pleas,  November.  1880.] 

tHILL  V.  HOLLISTER. 

Section  6607,  Rev.  Stat.,  which  proviHes,  "If  the  suit  be  not  continued,  place  of  trial 
changed,  or  neifher  party  demanded  a  jury  upon  the  return  day  of  the  summons, 
the  justice  shall  try  the  cause,"  must  be  construed  in  connection  with  section  5547. 
providing  that  "in  all  civil  action,"  after  defendant's  appearance  and  before  pro- 
ceeding to  inquire  into  the  merits,  either  party  may  demand  a  jury.  Forcible 
entry  and  detainer  is  a  civil  action,  and  the  first  section  above  cited  must  be  read 
as  if  the  comma  after  the  word  summons  was  placed  after  the  word  jury,  and  it 
Is  error  in  the  justice  to  refuse  a  dctnand  for  a  jury  on  the  trial  day,  but  56xne 
days  after  the  return  day. 

tThis  holding  is  approved  by  the  supreme  court  in  Bonham  v.  Mills,  39  O.  S., 
534. 
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DOYLE,  J. 

A  petition  in  error  was  filed  in  this  court  to  reverse  the  judgment 
of  a  justice  of  the  peace.  The  action  was  forcible  detainer.  Complaint 
was  filed  September  8,  1879.  The  case  was  twice  continued  by  the 
justice,  on  application  of  defendant,  for  cause;  after  such  continuances 
and  on  the  trial  day,  the  defendant  demanded  a  jury  which  the  justice 
refused  to  allow,  but  proceeded,  over  the  objection  of  defendant,  to  hear 
the  testimony  and  determine  the  case.  Judgment  having  been  entered 
for  the  plaintiff  below,  plaintiff  here  alleges  as  error,  the  refusal  of  the  jus- 
tice to  call  a  jury  upon  his  demand. 

The  action  of  the  justice  and  the  judgment  are  sought  to  be  sus- 
tained upon  the  construction  of  the  statute,  g^ven  by  Swan  in  his  Treatise 
of  the  Powers  and  Duties  of  Justices  of  the  Peace,  10th  ed.,  page  552, 
where  he  says :  "It  would  seem  from  the  provisions  of  the  statute,  that  the 
demand  for  a  jury  must  be  made  upon  the  return  day  of  the  summons." 
This  language  appears  in  all  the  editions  of  this  work,  and  has  been  very 
generally  followed  by  justices  in  this  part  of  the  state. 

During  the  pendency  of  these  proceedings,  the  act  of  1878,  was  in 
force.  The  statute  is  as  follows:  Section  9,  chap.  9,  75  O.  L.,  1000. 
"If  the  suit  be  not  continued,  place  of  trial  changed,  or  neither  party 
demand  a  jury  upon  the  return  day  of  the  summons,  the  justice  shall  try 
the  cause,"  etc.      Section  6607,  Rev.  Stat. 

If  this  was  the  only  provision  in  the  statute  on  the  subject,  the  con- 
struction claimed  might  be  correct,  but  we  must  read  this  in  connection 
with  the  other  provisions  of  the  same  law.    The  next  section  (10)  provides : 

"If  a  jury  be  demanded  by  either  party,  the  proceedings,  until  the 
empanelling  thereof,  shall  be  in  all  respects  as  in  other  cases."  Section 
6608,  Rev.  Stat. 

The  proceedings  in  other  cases  are  regulated  by  sec.  4,  chap,  6,  page 
990,  which  is  as  follows : 

"When  a  jury  is  demanded,  the  trial  of  a  cause  must  be  adjourned 
until  a  time  fixed  for  the  return  of  the  jury;  if  neither  party  desire  an 
adjournment,  the  time  must  be  determined  by  the  justice,  and  must  be 
on  the  same  day,  or  within  the  next  two  days ;  the  jury  must  be  immediately 
selected  as  herein  provided."    Section  6648,  Rev.  Stat. 

Sec.  3,  chap.  6,  page  990,  of  the  same  act  provides :  "  In  all  civil 
actions  after  the  appearance  of  the  defendant,  and  before  the  court  shall 
proceed  to  enquire  into  the  merits  of  the  cause,  either  party  may  demand 
a  jury  to  try  the  action."    Section  6547,  Rev.  Stat. 

Unless  it  can  be  said,  that  the  action  of  forcible  entry  and  detainer, 
IS  not  a  civil  action  within  the  meaning  of  the  last  provision,  these  four 
sections  must  be  read  and  construed  together.  1 

It  will  be  observed  that  there  is  no  provision  in  chapter  9,  (which  i| 

relates  to  forcible  entry  and  detainer  exclusively)  directly  giving  the  i 

right  to  demand  a  jury  to  either  party,  but  the  provision  is  that,  "if  a  i 

jury  be  demanded,  the  proceedings,  until  the  empaneling  thereof,  shall  - 

be  in  all  respects  as  in  other  cases,"  after  the  empaneling  of  the  jury,  the 
section  prescribes  their  powers  and  duties;  for  the  right  to  a  jury  we  must 
look  to  chapter  6. 

Proceedings  in  forcible  entry  and  detainer  were  not,  originally,  a 
remedy  of  the  common  law,  but  were  given  by  statute.  It  was,  however, 
a  well-defined  action,  to  the  extent  that  it  was  directed  against  those  who 
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made  unlawful  and  forcible  entry  at  the  time  of  the  settlement  of  this 
state.    Yager  v.  Wilber,  8  O  ,  400. 

Our  first  statute  was  adopted  by  the  governor  and  judges  from 
Massachusetts,  in  1795,  and  provided  that  *Two  justices  of  the  peace  shall 
have  authority  to  enquire,  by  jury,  etc.,"  1  Chase's  Stat.,  page  188.  This 
was  repealed  and  a  new  act  passed  February  2,  1805,  1  Chase  Statutes, 
482.  The  first  section  of  which  provides  in  like  words  that  "Two  justices 
of  the  peace  shall  have  authority  to  enquire,  by  jury,  etc."  The  act  of 
January  15, 1820,  repealing  this  act,  re-enacted  the  words  of  the  first  sec- 
tion quoted  above,  2  Chase  Statutes  1082.  In  the  revision  of  1824,  these 
words  were  again  enacted.  Chase  Statutes  page  1359.  And  also  in  the  act 
of  February  25, 1831,  Chase's  Statutes,  page  1765.  Under  these  statutes, 
the  justices  had  no  power  to  make  inquiry  into  the  truth  of  the  complaint 
without  a  jury;  they  could  render  judgment  of  restitution  only  after  a 
verdict  of  guilty,  by  a  jury.  This  law,  with  various  amendments  enlarg- 
ing the  class  of  cases  to  which  it  applied,  was  in  force  until  the  passage  of 
the  Justice's  Code  of  March  14,  1853.  S.  &  C.  p.  769.  in  which  act  there 
is  contained  the  same  provisions  as  are  enacted  by  the  statute  of  1878,  on 
this  subject. 

It  has  been  the  settled  law  of  the  state  for  nearly  sixty  years,  that 
this  action  should  be  tried  to  a  jury.  Was  it  the  intention  of  the  legis- 
lature, in  passing  the  act  of  1853,  to  limit  the  right  to  a  jury  in  these  cases, 
beyond  the  general  limitation  for  all  other  civil  causes,  as  provided  by 
that  act?  Sec.  73,  of  the  act  of  1853,  is  identical  with  Sec.  1,  chap  6,  of  the 
act  of  1878.  75  O.  L.,  989;  section  6545.  Revised  Statutes,  and  is  as 
follows:  "At  the  time  appointed  for  trial  if  no  jury  shall  have  been 
demanded  by  either  party,  the  justice  shall  proceed  to  try  the  action, 
shall  hear  the  proofs,  and  determine  the  cause  according  to  law  and 
right." 

This  is  not  limited  to  the  time  the  cause  mav  be  first  set  for  trial,  if  for 
any  of  the  reasons  provided  by  law.  it  be  riefhtfully  continued,  and  I  cannot 
believe  that  the  legislature  intended  that  the  right  to  a  jury,  in  this  action, 
in  which  the  law  for  over  half  a  century  absolutely  required  a  jury,  should 
be  limited  to  the  return  day  of  a  summons,  and  if  not  then  demanded, 
should  be  deemed  waived,  even  though  the  action  at  that  time  be  con- 
tinued for  good  cause.  This  section  6607,  no  doubt  confers  upon  the 
justice  the  right,  which  previous  to  its  adoption  in  the  act  of  1853,  he  did 
not  have,  of  trying  the  case  without  a  jury,  if  a  jury  be  not  demanded. 
It  placed  the  action  of  forcible  entry  and  detainer  in  the  general  class  of 
civil  actions,  for  which  the  act  of  1853,  provided  a  general  code  of  pro- 
cedure. 

I  am  aware  that  the  punctuation  of  this  statute,  seems  to  justify  the 
construction  claimed  for  it,  but  courts,  in  the  construction  of  statutes, 
will,  for  the  purpose  of  arriving  at  the  intention  of  the  law  makers,  disre- 
gard the  punctuation,  or  repunctuate  if  need  be,  to  render  the  true 
meaning:  of  the  statute,  Jones  v.  Carr  &  Co.,  16  O.  S.,  428;  Shriedley  v. 
State,  23  O.  S..  130.  Take  away  the  comma  after  the  word  summons,  and 
place  it  after  the  word  jury,  and  the  section  will  have  the  same  import  as 
section  73  of  the  act  of  1853,  section  6545,  Rev.  Stat.,  and^will  give  the  sec- 
tion the  effect  which  I  think  the  legislature  intended  it  to  have.  ^ 

I  am  compelled  to  disagree  with  Judge  Swan's  construction  of  this 
statute,  and  to  reverse  the  judgment. 

Judgment  reversed. 
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786  DEAD  BODY— RIGHTS  OF  BURUL. 

[Hamilton  District  Court.  1880.] 
Avery,  Cox  and  Johnston,  JJ. 
ANN  FARLEY  and  JAMES  FARLEY  v.  WILLIAM  CARSON. 

1.  A  husband  or  wife,  relict,  is  entitled  to  the  possession  of  the  body  of  the  deceased- 

wife  or  busband,  for  sepulture,  and  in  the  fitness  for  burial  in  which  death 
leaves  it. 

2.  It  does  not  show  an  infringement  on  this  right  to  possess  the  body  with  decency 

of  death,  where  the  attendant  physician,  immediately  on  the  death  of  decedent 
in  a  hospital,  and  without  delaying  the  delivery  of  the  body  to  the  widow,  tnade 
an  incision  in  the  body  in  order  to  ascertain  the  extent  of  an  abscess,  of  whidi 
the  patient  had  died,  one  part  or  organ  being  dismembered  or  removed,  and 
the  incision  not  being  visible  when  the  clothe^  are  on. 

Error  to  Superior  Court  of  Cincinnati. 
AVERY,  J. 

*  The  action  wais  brought  by  Ann  Farley  for  damages.  Afterward, 
by  an  entry  upon  the  journal,  her  son  James,  aged  fourteen,  was  made 
party  with  her. 

Her  petition  alleges  that  her  husband,  James  Farley,  died  in  the 
Cincinnati  Hospital,  January  11,  1879,  and  that  his  body  was  wrongfully 
withheld  from  her  and  desecrated  and  mutilated  by  defendant.  The  answer 
was  a  general  denial. 

Upon  the  trial,  the  record  shows  that  the  court  took  the  case  from  the 
jury  at  the  close  of  the  evidence  for  plaintiff,  and  dismissed  the  petition 
on  the  ground  that  it  did  not  state  a  cause  of  action.  The  bill  of  exceptions 
sets  out  the  evidence. 

The  established  rule  of  the  common  law  was  that  a  corpse  is  the  prop- 
erty of  no  one.  The  heir,  says  Blackstone,  though  he  has  a  property  in 
the  monuments  and  escutcheons  of  his  ancestors,  has  none  in  their  bodies 
or  ashes.  2  Comm.,  429.  To  steal  from  a  corpse,  as  for  instance  the  shroud, 
was  larceny,  and  the  deceased  being  no  longer  able  to  possess  anything 
himself,  the  property  was  laid  in  his  executors  or  those  who  buried  him. 
But  it  was  not  larceny  to  steal  the  corpse  itself.  3  Chitty,  Criminal  Eaw 
948.  At  the  same  time  it  was  indictable  as  a  misdemeanor  to  the  great 
indecency  of  Christian  burial.  2  Chitty,  Criminal  Law  35;  and  while  the 
holding  was  uniform  that  there  could  be  no  property  in  a  dead  body, 
certain  rights  to  its  possession  for  the  purposes  of  burial,  were  recognized. 

Thus,  in  Regina  v.  Fox,  2  Q.  B.,  246,  where  a  debtor  died  in  jail  and 
the  jailor  undertook  to  detain  the  body  from  the  executors,  a  peremptory 
mandamus  was  awarded. 

To  the  same  effect,  as  the  recognition  of  a  right  in  the  relatives  of 
the  deceased,  a  right  corellalive  to  the  duty  of  burial,  is  our  own  statute. 
Section  3763,  Revised  Statutes. 

The  burial  of  a  deceased  wife  has  been  held  to  be  the  duty  of  the 
husband,  and  the  burial  of  a  deceased  husband  the  duty  of  the  wife.  Jen- 
kins V.  Tucker,  1  H.  Black,  90;  Ambrose  v.  Kerrison,  10  C.  B.,  775; 
Oiapple  v.  Cooper,  13  M.  &  W..  252;  Sears  v.  Gidday,  9  Rep.,  179.  It 
is  left  to  them,  since  it  must  be  left  to  some  one,  because  of  the  mutually 
dependent  character  of  their  relationship,  and  by  the  common  custom  of 
our  race  it  is  no  less  a  right  than  a  duty. 

In  Durell  v.  Hayward,  9  Gray,  248,  it  is  termed  the  indisputable  and 
paramount  right  and  duty  of  a  husband  to  dispose  of  the  body  of  his 
deceased  wife  by  decent  sepulture.    This  must,  of  necessity,  include  the 
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*\  right  to  possession  of  the  body  in  the  fitness  for  burial  in  which  death 

v.:  leaves  it;  and  the  organization  of  courts  of  justice  would  be  defective 

pj-:  if  in  a  proper  case  redress  by  damages  might  not  be  afforded  for  wilful 

violation  of  such  right. 

We  are  not  prepared  to  say,  therefore,  that  the  petition  did  not  state 
a  cause  of  action.  It  is  alleged  that  the  body  was  wrongfully  withheld, 
which  implies  refusal  of  delivery,  upon  demand,  or  under  circumstances 
rendering  demand  unnecessary.  It  alleged  wilful  desecration  and 
mutilatiou,  which  words  wtre  coinpreiiensive  enough  to  mclude  that  dis- 
ttU'bance  of  the  decent  fitness  of  the  body  for  burial,  which  would  consti- 
tute the  violation  of  a  right.  This  was  a  right  in  plaintiff  as  a  widow, 
and  entitled  her  to  an  application  of  the  rule,  that  wilful  infringement  by 
one  person  of  a  right  existing  in  another,  imports  damage.  Mayne  on 
Damages,  4;  Ashby  v.  White,  Ld.  Raym.,  938,  955;  1  Smith  Lead  Cas.,  6, 
Am.  ed.,  438,  439,  447. 

The  allegations,  however,  are  not  sustained  by  the  evidence. 

The  deceased  had  been  an  inmate  of  the  hospital  about  two  weeks, 
and  was  attended  by  the  defendant  who  was  of  the  medical  staff,  or  faculty, 
of  that  institurion.  He  had  an  abscess  ot  the  liver,  and  bad  been  tapped 
for  the  purpose  of  withdrawing  the  accumulation  of  pus,  one  or  more  times 
before  coming  to  the  hospital.  The  afternoon  before  his  death  he  had 
been  operated  upon,  to  what  extent  the  bill  of  exceptions  does  not  show, 
except  that  he  sat  up  afterwards  and  conversed  with  his  wife,  or  at  least 
with  a  friend.  His  death  was  during  the  night,  and  at  7  o'clock  the  next 
morning  the  plaintiff  was  notified.  The  body  was  at  once  delivered  to 
her  upon  application,  and  by  friends  taken  to  her  house.  It  was  in  fit 
and  decent  condition,  and  only  in  putting  on  the  garments  for  burial  was 
there  discovered  an  incised  wound,  to  the  right  of  and  above  the  navel, 
extending  upward  toward  the  ribs.  The  length  of  this  was  from  four  to 
eight  inches,  the  witnesses  differing  to  that  extent  in  their  estimates;  it 
was  sewed  up  and  covered  by  a  strip  of  adhesive  plaster.  How  it  was 
made  and  when  did  not  appear  ;  the  only  evidence  was  that  the  defendant 
said,  upon  coming  into  the  hospital  in  the  morning,  and  being  informed 
the  patient  had  died,  that  he  would  examine  the  extent  ot  the  abscess.  The 
witness  who  testified  to  this  understood  him  to  mean,  simply  that  he 
would  probe  it. 

For  all  that  the  evidence  showed,  unless  indeed  the  extent  of  the 
wound  excluded  the  supposition,  the  incision  might  have  been  made  at 
the  time  of  the  operation.  But  taking  it  as  made  at  the  time  alleged,  and 
by  the  defendant,  the  decency  of  death  was  not  disturbed.  The  privacy  of 
the  examination  and  the  confidence  involved  in  the  relation  of  defendant 
as  attending  physician,  freed  the  act  from  all  indignity.  It  was  not  a 
mutilation  of  the  body,  or  dismemberment  or  removal  of  any  part  or  organ, 
and  for  all  the  purposes  of  fit  and  proper  burial  the  body  was  left  without 
disfigurement. 

The  right  of  the  widow  to  po^^session  for  tho<=e  purposes  was  nut 
therefore  infringed  upon,  and  although  the  court  should  have  directed 
a  verdict  for  defendant  upon  the  evidence,  rather  than  have  dismissed  the 
petition,  the  result  would  have  been  the  same  to  plaintiff.  The  mode 
adopted  was  no  error  to  her  prejudice. 

The  judgment  is  affirmed. 

W.  A.  Cotter,  for  plaintiffs  in  error. 

L.  W.  Irwin  and  John  W.  Herron,  for  defendant  in  prro'- 
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HENRY  BECKROEGE  v.  F.  W.  SCHMIDT. 
For  opinion  see  6  Dec.  R.,  994,  (s.  c.  9  Am.  Law  Rec.,  410.) 


788  [Hamilton  District  Court,  1880.] 

DENNIS  SULLIVAN  v.  JOHN  MANNIX. 
For  opinion  see  6  Dec.  R.,  992,  (s.  c.  9  Am.  Law  Rec,  409.) 


789  [Hamilton  District  Court,  1880.] 

CITY  OF  CINCINNATI  v.  C.  L.  ENGLISH. 
For  opinion  «ee  6  Dec.  R.,  972,  Cs.  c.  9  Am.  Law  Rec,  310.) 


792  [Hamilton  District  Court,  1880.] 

JUSTINA  GARDNER,  Adm'x,  v.  FRED  G.  HENGEHOLD. 
For  opinion  sec  6  Dec.  R.,  997,  (s.  c  9  Am.  Law  Rec,  414.) 
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^  Hamilton  District  Court,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

tHERMAN  LEVY  v.  GEORGL  TRENNEL. 

Under  the  revision  on  the  statutes  of  1878,  section  5086,  it  is  no  longer  required  in  a 
pleading  on  negotiable  paper,  against  other  than  makers  or  acceptors,  to  state  the 
kind  of  liability  upon  which  they  are  sought  to  be  held,  but  the  facts  alone  making 
the  liability  are  sufficient. 

Error  to  the  Superior  Court  of  Cincinnati. 
JOHNSTON,  J. 

In  the  court  below  Trennel  brought  suit  to  recover  on  a  note  made  by 
A.  Siegmund,  payable  to  Herman  Levy  &  Co.,  and  indorsed  by  them 
to  Trennel.  To  this  petition  Levy  filed  a  demurrer.  This  demurrer  wai 
overruled,  and  Levy  filed  an  answer  setting  up  a  settlement  between 
Siegmund  and  his  creditors,  by  which  he,  Levy,  had  indorsed  the  note 
in  the  petition  to  secure  Trennel,  one  of  the  creditors,  against  loss,  in 
order  to  induce  him  to  come  into  the  settlement.  On  the  issue  made  the 
case  went  to  the  jury,  and  a  verdict  was  rendered  for  plaintiff  against  Her- 
man Levy  &  Co.  and  Siegmund.  No  bill  of  exceptions  was  taken,  but  the 
petition  in  error  was  prosecuted  to  reverse  the  ruling  of  the  court  below  on 
the  demurrer  to  the  plaintiff's  petition.  The  grounds  of  error  claimed 
were,  that  the  petition  was  insufficient,  in  not  stating  the  kind  of  liability 
upon  which  they  sought  to  hold  Herman  Levy  &  Co.  This  was  urged  by 
reference  to  the  old  code  of  procedure,  in  which  it  was  provided  that  when 
others  than  makers  or  acceptors  of  negotiable  instruments  were  intended 

tThis  case  was  affirmed  by  the  supreme  court  commission,  without  report.  May 
^,  1884. 
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to  be  held  liable,  it  should  be  necessary  to  state  the  kind  of  liability  upon 
which  they  were  sought  to  be  held  and  the  facts  going  to  make  up  that 
liability. 

The  court  in  deciding  the  case,  said  that  even  under  the  old  code,  to 
which  reference  was  made,  it  had  been  held  that  it  was  not  necessary  to 
follow  strictly  the  language  laid  down  in  the  code,  tpyjssimis  verbis.  In 
1878,  however,  the  code  was  revised,  and  section  122,  which  embodied 
the  above* provision  of  the  old  code,  was  changed  to  section  5086  of  the  new 
code,  and  in  the  change  the  requirement  to  state  in  the  petition  the  kind 
of  liability  was  left  out  and  the  new  section  only  provided  that  it  was  nec- 
essary to  state  the  facts  upon  which  the  liability  was  founded.  The  peti- 
tion sets  forth  the  note  which  shows  Herman  Levy  &  Co.  to  have  been 
indorsers,  and  which  is  a  fact  sufficient  to  meet  the  requirement  of  the 
statute.  The  petition  further  set  forth  that  the  demand  was  made  at  the 
place  of  payment,  namely  Herman  Levy's  bank,  and  notice  of  non-pay- 
ment given.  As  the  demurrer  to  the  petition  was  rightly  overruled,  the 
judgment  of  the  court  below  is  affirmed. 

Yaple,  Moos  &  Pattison,  for  plaintiff. 

Jordan  &  Bettman,  for  defendant. 
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Avery,  Cox  and  Johnston,  JJ. 

JOHN  KNAGGE  v.  CATHARINE  PFEIFFEJ^. 

While  a  divorce  suit  is  pending  bv  a  husband  against  the  wife  in  which  alimony 
pendente  lite  is  allowed  and  promptly  paid  by  the  husband,  persons  furnishing 
the  wife  with  board  during  the  pendency  of  the  suit  and  before  divorce  is  decreed, 
cannot  look  to  the  husband  for  payment;  his  responsibility  ends  on  payment  of 
the  alimony. 

Error  to  Common  Pleas. 

Johnston,  J. 

Catharine  Pfeiffer,  the  plaintiff  below,  commenced  an  action  before 
a  justice  of  the  peace,  to  recover  from  Knagge  money  for  the  board  of 
Catharine  Knagge,  his  wife,  for  several  weeks.  There  was  judgment 
for  plaintiff,  and  Knagge  appealed.  The  answer  of  Knagge  in  the  com- 
mon pleas  was  that  at  the  time  Knagge  had  already  begun  an  action  for 
divorce  against  his  wife,  and  that  during  the  pendency  of  the  suit  alimony 
had  been  allowed  by  the  court  to  his  wife,  and  had  been  paid  by  him.  For 
all  expenses  during  that  time,  those  with  whom  his  wife  contracted  debts 
must  look  to  the  alimony  and  not  to  him  for  payment. 

Upon  the  trial  of  the  case  in  the  common  pleas,  judgment  was  ren- 
dered for  the  plaintiff  for  the  amount  claimed.  A  bill  of  exceptions  was 
taken,  and  this  petition  in  error  was  prosecuted  to  reverse  that  judgment. 

Judge  Johnston  delivered  the  opinion  of  the  court.  He  said  that 
it  appeared  from  the  record  that  the  action  for  divorce  having  been  com- 
menced by  Knagge  against  his  wife,  on  motion  the  court  allowed  the 
defendant  $50  for  alimony,  which  Knagge  paid  promptly,  and  that  after* 
wards  the  court  made  a  further  order  for  $25  to  enable  the  wife  to  carry 
on  the  suit,  which  was  also  paid.  Knagge  obtained  a  divorce  because 
of  the  misconduct  of  his  wife.  It  is  now  claimed  by  the  defendant  in 
error  that  the  husband  is  still  liable,  even  though  he  did  pay  alimony. 
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because  full  alimony  was  not  given,  and  that  the  plaintiff  below,  the 
defendant  in  error,  was  justified  in  furnishing  board  and  relying  on  the 
husband  for  payment. 

From  the  authorities  the  court  found  that  if  a  wife  be  living  separate 
and  apart  from  her  husband,  the  presumption  is  that  he  is  not  responsible 
for  her  debts,  and  those  who  deal  with  her  are  put  up  on  inquiry.  When 
an  action  for  divorce  is  pending,  and  alimony  has  been  decreed  and  paid 
promptly,  those  dealing  with  the  wife  do  so  at  their  peril,  and  the  circum- 
stances fixing  his  liability  must  be  shown  by  those  dealing  with  "her.  The 
testimony  shows  that  Mrs.  Pfeiffer  knew  that  there  was  an  action  for 
divorce,  and,  although  she  denies  knowing  that  there  was  an  alimony 
granted,  it  was  her  business  after  learning  of  the  action  for  divorce  to  have 
inquired  into  the  matter  to  see  if  alimony  had  been  allowed  and  paid.  She 
should  have  gone  to  the  court  or  to  the  attorney  of  Knagge  or  to  Knagge 
himself,  to  learn  if  the  alimony  had  been  paid,  and  then  looked  to  that 
for  payment  or  have  declined  further  to  board  the  wife.  The  husband  is 
not  responsible  under  such  circumstances,  when  he  has  paid  the  alimony. 

Judgment  of  the  court  below  in  favor  of  Mrs.  Pfeiffer  reversed,  and 
the  cause  remanded  for  further  proceedings. 

Von  Seggern,  Phares  &  Dewald  for  Knagge. 

A.  J.  Pruden  for  Pfeiffer. 


794  [Hamilton  District  Court,  1880.] 

SAMUEL  AETHOF  v.  JACOB  FOX. 

For  opinion  see  6  Dec.  R.,  985,  (s.  c.  9  Am.  Law  Rec.,  380.)     It  was  reversed 
by  the  supreme  court.    See  opinion,  40  O.  S.,  822. 


«09  SPECIAL  ASSESSMENT  -INJUNCTION. 

[Cuyahoga  Common  Pleas,  November,  1880.] 
tRAYMOND  et  al.  v.  CITY  OF  CLEVELAND. 

Collection  of  a  special  assessment  levied  on  certain  real  estate  owned  by  plaintiff  to 
pay  the  damages  awarded  and  expenses  incurred  in  extending  a  certain  street 

Petition  for  Injunction. 

BARBER,  J. 

This  is  an  action  to  restrain  the  city  of  Cleveland  from  collecting  a  special  assess- 
ment levied  on  certain  real  estate  owned  by  plaintiflFs,  to  pay  the  damages  awarded 
Mid  expense  incurred  in  extending  Bond  street  from  Superior  street  to  Euclid  avenue. 
The  facts,  as  stated  in  the  petition,  and  admitted  to  be  true,  are  as  follows: 

The  plaintiffs  are  the  owners  of  43  feet  front  on  Superior  street  at  the  southwest 
corner  of  Bond  and  Superior,  and  extending  south  on  Bond  street  3125^  feet.  They 
became  the  owners  in  March,  1878,  paying  full  value  therefor  without  deduction  for 
liability  to  assessment  for  the  Bond  street  opening.  Before  the  proceedings  by  the 
city  council  to  extend  Bond  street,  it  was  a  part  of  a  larger  tract  of  sixty-six  feet 
front  on  Superior  street,  twenty-three  feet  of  which  was  appropriated  and  taken  by  the 
city  for  the  street,  leaving  forty-three  "feet,  as  above  stated.  The  initiatory  steps  to 
extend  Bond  street  were  taken  by  the  city  September  23.  1873.  when  an  ordinance 
was  passed  t«o  lay  out  and  extend  Bond  street  from  Superior  street  to  Euclid  avenue. 
In  the  ordinance  it  was  provided  that  to  raise  money  to  pay  the  damfasres  awarded  for 
land  appropriated  and  the  cost  and  expense  of  opening  the  street,  an  assessment 
fihotdd  be  levied  on  all  the  'lands  benefited  bv  said  improvement,  but  no  lands  were 
desifrnated  as  the  lands  that  would  be  specially  benefited,  and  assessed  therefor. 

The  land  necessary  for  the  extensTon  of  the  street  was  appropriated  by  proper 
proceedings,  and  in  18f4  the  street  was  opened  as  extended. 

tThe  decision  of  the  district  court,  on  the  authority  of  council  to  reassess,  was 
affirmed  by  the  supreme  court.     See  opinion,  42  O.  S..  522. 
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After  this  was  done,  in  1875  and  1876,  the  city  council,  by  the  action  of  an  esti- 
mating committee  and  an  equalizing  board,  attempted  to  determine  what  lands  were 
benefiied  and  the  extent  of  such  benefits  to  eacn  parcel  thereof,  and  to  make  an 
assessment  therefor.  And  a  final  report  having  been  made  by  the  equalizing  board, 
and  ajvproved  by  the  council,  an  ordinance  was  passed  making  the  levy. 

Afterwards,  in  the  case  of  Kelly  v.  City  of  Cleveland.  M  O.  S.,  468,  all  action  of 
the  council  after  the  street  was  opened,  to-wil,  the  reports  of  the  estimating  com- 
mittee and  equalizing  board,  and  the  order  levying  the  assessment,  was  declared 
illegal  and  void  for  irregularities  in  the  proceedings,  but  without  prejudice  to  the 
right  of  the  city  to  make  a  new  assessment. 

Pending  the  proceedings  in  the  supreme  court  to  declare  the  assessment  void,  the 
act  of  April  12,  1873,  which  was  the  law  in  force  at  the  time  all  the  proceedings  then 
in  controversy  took  place,  was  repealed  by  act  of  May  14,  1878.  The  new  act  pro- 
vided that  in  making  improvements  like  the  one  in  question,  as  well  as  others,  the 
council  must  designate  wiiat  lands  wHI  be  benefited  by  the  improvement  before  it  U 
made.  A  new  section  in  the  new  Code  saved  all  rights  which  were  vested  in  any 
municipal  corporation  at  the  time  of  the  repeal. 

On  the  9tn  of  June,  1879,  the  council  proceeded  to  make  a  new  assessment  under 
and  in  accordance  with  the  law  as  it  stood  before  the  repeal. 

The  board  of  improvement  'were  directed  by  ordinance  to  and  did  make  an  esti- 
mated assessment  upon  the  property  benefited,  and  reported  the  same  t?o  the  council. 
Objection  being  made,  a  board  of  equalization  was  appointed,  which  did  the  duty  and 
reported  an  equalized  assessment,  which  was  approved  by  the  council  in  the  same 
manner  precisely  as  might  have  been  done  if  the  old  law  had  not  been  repealed. 

By  the  proceedings  the  land  of  the  plaintiffs  was  divided  into  two  parcels,  which 
were  severally  assessed  as  follows: 

'  1.     The  Superior  street  front,  43  feet,  to  the  depth  of  150  feet,  $1,712.25. 

2.     Bond  street  front,  64>^  by  43  feei  deep,  $2,084.68. 

The  only  complaints  as  to  the  regularity  of  these  proceedings  is  that  the  board 
of  improvements  and  the  board  of  equalization  refused  to  hear  testimony  which  was 
offered  by  plaintiffs  to  show  that  their  land  was  not  benefited,  and  if  benefited  in  some 
degree,  it  was  not  benefited  to  the  extent  found  by  these  boards.  We  are  to  presume, 
then,  that  those  proceedings  in  other  respects  were  strictly  in  accordance  with  the 
provisions  of  the  old  Code,  and  fully  authorized  by  its  provisions. 

It  is  further  stated  that  plaintiffs*  lands  are  not  benefited,  at  least  to  the  extent 
of  the  assessments  made  upon  them. 

To  this  petition  a  demurrer  is  filed,  and  therefore  for  this  hearing  all  facts  prop- 
erly pleaded  are  admitted  to  be  true. 

The  first  question  is,  had  the  plaintiffs  the  right  to  offer  testimony  before  those 
boards?  That  those  boards  might  have  sought  information  from  plaintiffs  or  from 
anybody  else  cannot  be  questioned,  but  they  have  no  power  to  summon  witnesses  or 
administer  oaths.  A  specific  duty  is  assigned  them,  that  is.  as  to  the  board  of 
improvements,  while  acting  as  an  estimating  committee,  to  determine  what  lands 
are  benefited  by  the  improvement,  and  the  extent  of  such  benefit  to 
each  lot  or  parcel,  and  then  to  make  an  estimated  assessment  thereon, 
not  to  exceed  the  amount  of  the  benefits  to  each;  and  as  to  the  equalizing  board,  to 
equalize  the  assessment  so  made,  so  that  each  parcel  of  land  may  bear  its  propor- 
tion according  to  the  benefit  it  has  received,  wlien,  in  their  opinion,  the  estimating 
board  has  erred  in  judgment.  There  is  no  provision  of  law  for  any  testimony  before 
those  boards.  They  are  therefore  to  be  governed  by  their  own  judgments  on  inspec- 
tion of  the  premises,  and  such  information  as  they  deem  useful  and  can  obtain.  But 
whether  they  will  hear  the  statements  of  parties  or  witnesses  they  may  offer  is  wholly 
within  their  dis>cretion.  And  it  is  no  ground  for  setting  aside  their  action  that  they 
refuse  to  do  sfo. 

It  is  also  claimed  that  as  plaintiffs  purchased  their  land  long  after  this  improve- 
ment was  made,  and  while  there  was  no  lien  upon  it,  and  paid  full  value  for  it,  and 
did  not  assume  to  pay  the  assessment,  that  the  city  had  not  the  right  now  to  put  this 
burden  on  their  land  to  their  prejudice. 

When  they  bought  their  land  in  1878,  the  right  of  the  city  to  make  a  legal 
assessment  existed  and  was  matter  of  record;  they  are  charged  with  knowledge  of 
the  proceedings  already  legally  taken,  and  they  took  the  land  subject  to  the  existing 
rights  of  the  city.  If  they  did  not  take  the  liability  of  the  land  to  pay  its  share  of 
the  damages  awarded,  and  cost  and  expenses  of  opening  and  extending  the  street, 
into  consideration  as  part  of  the  purchase  price,  it  was  their  own  neglect,  for  which 
they  have  no  remedy. 

The  only  remaining  question  is  whether  or  not  the  saving  provisions  have  pre- 
served and  continued  the  former  powers  of  the  city,  so  that  it  can  continue  to  cxer- 
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cise  them  as  to  this  improvement  until  it  has  reimbursed  itself  for  the  money 
expended  in  making  it,  although  the  law  itself  is  repealed. 

A  repeal  oi  the  l..w  without  any  saving  ot  ri^his*  a«  crued  under  it  would  deprive 
the  council  of  all  power  to  enforce  such  rights  unless  it  were  given  in  the  new  law. 
Under  the  new  Code  the  property  to  be  assessed  for  any  street  improvement,  includ- 
ing the  damages  awardea  for  lands  appropriated,  and  the  cost  and  exoense  of  open- 
ing or  extending  a  street,  must  be  determmed  by  ordinance  before  the  improvement 
is  made.  We  must  therefore  look  to  the  repeahng  act  to  ascertain  if  accrued  rights 
have  been*  saved. 

To  be  more  explicit,  the  authority  for  this  assessment  under  the  old  Code  is 
found  in  section  539  of  that  Code,  and  if  the  provisions  of  that  section  as  to  this 
improvement  are  still  in  force,  ample  authority  is  there  given  for  this  assessment. 
That  section  was  repealed  by  paragraph  53  of  section  1,  chap.  1,  Division  10,  75  O. 
L.,  413.  In  the  same  act,  chap.  1,  Division  1,  section  4,  75  O.  L.,  165,  is  found  the 
only  saving  provision  of  the  new  Coqc.     That  section  reads  as  follows: 

"Section  4.  All  rights  and  property  which  were  vested  in  any  municipal  cor- 
poration under  its  former  organization,  shall  be  deemed  vested  in  the  same  munici- 
pal corporation  under  the  organization  made  by  this  title,  and  no  riehts  or  liabili- 
ties, either  in  favor  of  or  against  such  corporation  existing  at  the  time  of  the  taking 
effect  ol  this  title,  and  no  suit,  prosecution  or  proceeding  shall  be  in  any  manner 
effected  by  such  change,  but  the  same  shall  stand  or  proceed  as  if  no  such  change 
had  taken  place;  provided  that  where  a  different  remedy  is  given  in  this  title  which 
can  be  made  applicable  to  any  rights  existing  at  the  time  of  its  passage,  it  shall  be 
deemed  cumulative  to  the  remedies  before  provided,  and  may  be  used  accordingly." 

The  same  repeal  and  the  same  saving  clause  are  carried  into  the  Revised  Stat- 
utes, which  were  in  force  at  the  time  of  this  levy.     Section  1539,  Rev.  Stat. 

The  discussion  is  thus  narrowed  down  to  the  effect  of  the  savings  in  section  4, 
above  given. 

In  construing  the  rights  of  the  parties,  it  is  important  to  keep  in  mind  the  situ- 
ation at  the  time  the  first  error  was  committed  by  the  council  in  their  efforts  to  make 
this  levy.  \o  complaint  was  made,  but  that  the  proceedings  to  appropriate  the 
property  and  open  and  extend  the  street  were  regular  in  all  respects. 

The  city  then  has  paid  for  the  land  appropriated,  to  the  owners,  as  it  must  do 
before  land  taken  for  such  purposes  can  be  entered  upon.  The  law  as  it  then  existed 
authorized  the  city  to  reimburse  itself,  or  if  the  money  was  borrowed  by  the  issue 
of  bonds,  to  raise  money  to  pay  them  by  an  assessment  properly  levied  upon  the 
property  benefited.  There  was  then  no  requirement  that  the  property  sought  to  b§ 
assessed  should  be  designated  before  the  expense  was  incurred.  On  the  other  hand, 
the  law  contemplated  that  the  council  should  direct  its  board  of  improvements,  or 
appoint  a  special  board  to  ascertain  what  property  was  benefited,  and  to.  make  an 
estimated  assessment,  and  that  this  might  be  done  after  the  improvement  was  made. 
After  this  improvement  was  made  and  the  expense  therefor  incurred,  the  council 
neglected  to  cause  the  land  benefited  to  be  ascertained,  but  proceeded  arbitrarily  to 
assess  the  whole  expense  upon  certain  land  without  regard  to  whether  or  not  the 
assessment  exceeded  the  benefits.     This  the  supreme  court  say  was  illegal. 

Pending  the  proceedings  in  the  supreme  court  to  set  aside  the  assessment,  the 
law  as  it  then  stood  was  repealed  with  the  saving  above  given. 

Was  it  the  intention  of  the  general  assembly  to,  and  have  they  taken  away  the 
right  of  the  city,  now  to  proceed  and  do  exactly  what  it  might  have  done  if  th6 
repeal  had  not  taken  place? 

No  argument  can  be  drawn  from  the  lapse  of  time,  as  the  failure  to  make  a 
proper  assessment  arose  fro^m  the  city  authorities  not  understanding  what  the  law 
required.  They  were  all  the  time  trying  to  make  a  proper  assessment,  and  collect  the 
money.  The  case  stands  in  the  same  situation  it  would  if  the  appropriation  proceed- 
ings had  ended  only  the  day  before  the  repeal  and  before  there  was  time  to  make  a 
legal  assessment. 

The  rule  of  construction  to  be  applied  to  saving  provisions  of  this  character  is 
that  they  must  be  liberally  construed  to  carry  out  the  intention  of  the  legislative  will, 
as  ascertained  from  a  consideration  of  the  whole  act,  and  to  do  equity  by  all  parties. 

The  language  of  the  savings  provision  is:  "All  rights  and  property  which  were 
vested,"  etc. 

The  city,  at  the  time  of  the  repeal,  had  expended  a  large  amount  of  money  for 
the  purpose  of  extending  this  street.  The  expenditure  was  made  in  a  legal  and 
proper  manner.  It  was  not  a  lien  upon  any  property  until  further  steps  were  taken 
to  make  it  attach  to  the  property  subject  to  the  assessment.  The  city  had  the  right 
and  the  power  to  take  those  steps,  and  it  had  by  its  original  ordinance  given  notice 
to  everybody  that  it  would  take  those  steps,  perfect  its  lien  and  collect  the  money 
according  to  law. 
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Is  the  right  to  take  those  steps  one  of  the  rights  contemplated  in  the  savings 
section,  above  given?    If  it  is,  that  ends  the  controversy  .n  favor  of  the  city. 

It  IS  clarmed  by  plaintiffs  that  the  repeal  of  the  power  to  make  an  assessment  in 
the  old  mode,  was  a  destruction  of  the  power  of  the  council,  and  of  any  board 
appointed  by  the  council,  to  determine  what  property  was  benefited,  and  as  that 
power  had  not  been  exercised  during  the  existence  of  the  old  law,  it  was  forever 
gone;  that  the  word  "rights,"  as  used  in  the  first  clause,  means  intangible  property, 
and  in  the  second  clause,  only  those  rights  which  may  be  enforced.  And  as  there 
is  no  power  saved  to  enforce  it,  the  right  which  was  left  to  the  city  to  reimburse 
itself  for  the  money  so  expended,  cannot  be  said  to  be  a  vested  right,  such  as  was 
intended  to  be  saved. 

The  error  in  this  argument  is  the  assiunption  that  the  power  of  the  city  to  deter- 
mine what  property  is  benefited,  as  to  this  improvement,  is  destroyed  by  the  repeal 

The  repeal  and  the  savings  section  are  part  of  the  'same  act,  and  operate  at  the 
same  moment.  The  savings  section  prevents  the  operation  of  the  repeal  as  to  all 
the  rights  of  the  city  in  the  condition  they  then  were.  If  no  repeal  had  taken  place, 
the  city  had  the  right  and  the  power  to  make  the  assessment  in  the  manner  required 
by  the  statute  then  in  force;  nence  the  city  now  has  the  same  right  and  the  same 
power,  and  it  is  such  a  vested  right  as  is  saved  to  the  city. 

It  was  the  intention  of  the  general  assembly  to  leave  the  matter  of  assessment 
for  expenditures  already  made,  exactly  where  it  was  at  tihe  taking  effect  of  the  repeal, 
and  this  I  think  is  clearly  accomplished  by  the  language  used. 

It  is  said  a  strict  construction  must  be  given  to  this  savings  section,  for  the  reason 
that  the  old  law  was  liable  to  great  abuse,  and  was  therefore  a  great  evil.  The  general 
assembly  repealed  the  law  and  did  not  put  anything  in  the  olace  of  this  objection- 
able part  of  it;  therefore  it  intended  to  correct  the  evil  fi  the  general  assembly 
intended  to  prevent  the  city  from  reimbursing  itself  for  money  already  expended 
under  existing  laws  in  the  manner  it  was  then  authorized  to  do,  it  would  have  said 
80  in  unmistakable  terms.  The  former  act  was  in  force  a  long  time,  and  was  sus- 
tained by  the  supreme  court.  I  do  not  think  any  sudh  technical  construction  should 
be  given  to  the  saving  section.  That  section,  construed  with  the  entire  act,  shows 
an  intention  to  allow  the  city  to  finish  such  business  as  had  proceeded  so  far  under 
the  old  law  that  it  could  not  be  completed  under ,the  new,  tlhe  same  as  if  the  repeal 
had  not  taken  place. 

The  demurrer  to  the  petition  must  therefore  be  sustained,  ard  as  the  plaintiffs 
do  not  wish  to  answer,  final  judgment  for  the  defendant  will  be  entered. 

Grannis  &  Gri«wold,  for  plaintiffs. 

Hersley,  Weh  &  Walface,  for  detendant. 
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MALACHI  KELLY  v.  MARY  McCUNE  HINES. 
For  opinion  see  6  Dec.  R.,  088,  {s.  c.  9  Am.  Law  Rec.,.  404.) 
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JOHN  B.  CROWLEY  v.  A.  E.  CHAMBERLIN  et  al. 
For  opinion  see  <J  Dec.  R.,  982,  (s.  c.  9  Am.  Law  Rec,  376.) 
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GEO.  W.  PLUMB  V.  JAMES  DEE. 
For  opinion  see  6  Dec.  R.,  990,  (s.  c.  9  Am.  Law  Rec,  413.) 
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MADDUX,  HOBART  &  CO.  v.  CHAS.  W.  WEST  and  MARY  E.  BURSON. 
For  opinion  see  6  Dec  R.,  1010,  (s.  c  9  Am.  Law  Rec,  484.) 
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STATE  OF  OHIO  ex  rel.  MARKS  et  al.  v.  CAPPELLAR,  Auditor. 
For  opinion  see  6  Dec.  R.,  lOfo,  (s.  c.  9  Am.  Law  Rec,  543.) 


851  LIEN  OF  A  BANK  UPON  COLLECTIONS. 

[Hamilton  District  Court,  1880.] 

Avery,  Cox  and  Johnston,  j  •. 

HAKMAN,  HENGEHOLD  &  CO.  v.  OSWALD  SCHAAF,  Assignee. 

Aji  assignment  that  the  proceeds  of  certain  drafts  deposited  with  a  bank  for  collec- 
tion slhall  be  applied  by  it  against  a  balance  due  the  bank  by  the  depositor^ 
merely  carries  out  the  general  rule  of  law,  that  a  bank  has  a  lien  on  proceeds 
for  balances  due,  and  the  bank  is  entitled  to  retain  all  proceeds  collected 
against  an  assignee  for  creditors  of  the  depositor,  but  cannot  hold  the  drafts 
not  collected  or  collected  since  the  assignment. 

Error  to  Superior  Courc  of  Cincinnati. 
COX,  J. 

In  the  superior  court  Schaaf  brought  suit  as  assignee  of  the  Western 
Furniture  Co.,  to  recover  the  proceeds  of  a  large  number  of  drafts  which 
the  latter  company  had  deposited  with  the  plaintiffs  in  error,  wlio  are  a 
banking  firm,  for  collection,  and  to  which  the  assignee  claimed  to  be 
entitled  on  demand.  The  court  below  found  the  facts  to  be  that  a  large 
number  of  notes  and  drafts  had  been  deposited  with  the  bank  under  an 
agreement  that  tlie  proceeds  as  collected  should  be  placed  to  the  credit 
of  the  Western  Furniture  Co.  against  a  balance  due  the  bank  from*  the 
company.  The  court  below  held  the  bank  had  no  right  to  hold  such 
notes  and  drafts  as  had  not  been  collected  at  the  time  of  the  assignment, 
and  the  proceeds  of  them  collected  since  the  assignment  should  be  given 
to  the  assignee. 

It  is  a  general  rule  of  law  that  a  bank  has  a  lien  upon  the  proceeds 
of  all  deposits  of  notes,  drafts,  papers,  etc.,  for  any  balance  due  the  bank 
from  the  depositor.  This  general  rule  the  defendant  in  error  does  not 
dispute,  but  claims  that  the  agreement  in  this  case  modified  the  effect  of 
the  general  rule  so  as  to  make  a  collection  of  the  notes,  drafts,  etc.,  a 
condition  precedent  to  the  acquiring  of  any  lien  by  the  bank,  so  that  any 
assignment  or  disposal  of  these  drafts  by  the  depositor  before  collection 
took  from  fhe  bank  their  right  to  hold  the  draft.  We  cannot  sustain  this 
claim,  but,  on  the  contrary,  are  of  opinion  that  the  special  agreement  in 
the  case  at  bar  merely  carried  out  and  emphasized  the  general  rule,  and 
that  the  defendants  by  collecting  cannot  deprive  the  bank  of  the  proceeds 
of  the  note,  but  must  account  to  it  for  the  amount. 

Judgment  reversed. 

Long,  Kramer  &  Kramer,  for  plaintiffs  in  error. 

J.  F.  Baldwin,  for  defendant  in  error. 
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Avery.  Cox  and  Johnston,  JJ. 

ROBERT  JONES  and  CATHERINE  JONES  v.  ANN  HOWELLS. 

The  change  in  the  Code  abating  suits  for  defamation,  on  the  death  oj  either  party, 
does  not  apply  to  pending  suits. 

Error  to  the  Common  Pleas. 
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COX,  J. 

Ann  Howelis  brought  suit  in  the  court  below  against  the  plaintiffs 
in  error  for  the  uttering  of  slander  in  regard  to  her  by  Catherine  Jones 
in  the  Welsh  language.  One  trial  of  the  case  was  had,  a  new  trial  was 
granted,  and  before  the  second  trial  the  plaintiff  died  and  the  case  was 
continued  by  her  adminstrator,  and  a  verdict  rendered  for  plaintiff.  The 
grounds  of  error  urged  are,  first,  that  the  court  below  did  not  hold  the 
case  to  have  abated  by  the  death  of  the  plaintiff;  and,  second;  because, 
as  claimed,  there  was  a  variance  between  the  petition  and  the  proof,  in 
that  the  slander  was  alleged  to  be  in  the  Welsh  language,  and  the  testi- 
mony gives  it  only  in  the  English  language. 

Previous  to  the  1st  of  September,  1878,  an  action  for  slander  abated 
only  on  the  death  of  the  defendant;  upon  that  date  an  amendment  took 
effect  which  abated  the  action  for  slander  on  the  death  of  either  party. 
The  second  trial  of  the  case  took  place  after  the  1st  of  September,  1878, 
and  the  amendment  would  apply  to  it  were  it  not  for  the  saving  clause 
in  the  amendment  which  provided  pending  suits  should  be  prosecuted 
to  judgment  in  all  respects  as  if  the  amendment  had  not  been  passed.  The 
death  of  the  plaintiff  did  not,  therefore  abate  the  case.  As  to  the  second 
ground,  the  court  said  that  though  the  proof  did  not  show  the  words  to 
have  been  in  Welsh,  the  witness  said  she  understood  the  Welsh  language, 
and  rtie  words  given  by  the  witness  were  the  same  as  those  given  in  the 
English  translation  in  the  petition,  and  therefore  the  inference  was  that 
the  words  were  in  Welsh,  as  alleged  in  the  petition.  The  court  below, 
therefore,  erred  in  neither  of  the  two  points  argued. 

Judgment  affirmed. 

C.  H.  Blackburn,  for  plaintiff  in  error. 

Forest  &  Mayer,  for  defendant  in  error. 
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JACOB  BROCK  v.  AUGUST  BECKER. 
For  opinion  sec  6  Dec.  R.,  1009,  (s.  c.  9  Am.  Law  Rec,  482.) 
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CENTRAL  BUILDING  ASSOCIATION  v.  MICHAEL  O'CONNOR. 
For  opinion  see  6  Dec.  R..  1012,  (s.  c.  9  Am.  Law  Rec.  486.) 


DISCHARGE  OF   JURY.  875 

[Hamilton  Common  Pleas,  December,  1880.] 

STATE  OF  OHIO  v.  SILAS  W.  HOFFMAN. 

A  court  may  discharge  a  jury  without  prejudice  to  another  trial  of  an  accused,  who 
has  been  guilty  of  fraudulent  practices  in  regard  to  the  jury,  and  may  arrest  a 
trial  without  prejudice  to  a  future  trial  for  collusion  between  the  prosecuting 
attorney  and  the  accused,  though  such  cases  of  interference  are  not  enumersUed 
in  section  7313,  Rev.  Stat.  The  accused  in  such  case  has  not  been  once  in 
jeopardy  if  he  had  secured  jurors  pledged  to  acquit,  and  cannot  escape  punish- 
ment by  adding  such  offense  to  his  original  crime.  But  clear  and  convincing 
proof  will  be  required  before  the  court  will  take  such  action. 
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SMITH,  J. 

Silas  W.  Hoffman  was  arrested  at  this  term  of  court,  arraigned 
on  Monday,  November  29,  and  pleaded  "Not  Guilty."  He  appeared 
in  court  accompanied  by  his  attorney,  Mr.  Campbell,  and  Mr.  Drew,  the 
prosecuting  attorney  for  the  county,  being  present,  both  attorneys  claimed 
to  be  ready  for  trial,  and  fixed  the  following  Thursday  for  trial.  On 
Thursday,  the  2d  inst.,  the  same  attorneys  being  present,  and  professing 
to  be  ready,  a  jury  was  impanelled,  and  the  following  day  (Friday)  was 
devoted  to  the  introduction  of  testimony  in  behalf  of  the  state.  In  con- 
ducting the  trial  the  state  was  represented  by  Mr.  Drew,  the  prosecuting 
attorney,  Mr.  Outcalt,  the  assistant  prosecuting  attorney,  and  Mr. 
Crossley,  the  assistant  city  solicitor.  Mr.  Outcalt  conducted  the  examin- 
ation ot  witnesses.  The  court  adjourned  from  Friday  evening  luuil  the 
following  Monday,  wlien,  soon  after  the  opening  of  the  court,  Mr.  Drew 
appeared,  accompanied  by  Mr.  Outcalt  and  Mr.  Crossley,  and  presented 
a  motion  as  follows,  viz.: 

"Now  comes  Samuel  H.  Drew,  the  prosecuting  attorney  of  Hamilton 
county,  and  moves  the  court  to  discharge  the  jury  now  impanelled  and 
sworn  herein,  and  issue  a  venire  for  a  new  jury  to  try  said  cause,  for  the 
following  reasons,  to-wit: 

"Because  the  present  jury  impanelled  and  sworn  to  try  said  cause 
is  not  a  legal  jury." 

As  soon  as  this  motion  was  presented  and  tlie  jury  had  been  with- 
drawn, it  was  stated  by  Mr.  Outcalt,  in  open  court,  that  such  facts  and 
things  had  come  to  his  knowledge  that  he  believed  to  a  moral  certainty 
there  was  a  fraud  and  a  conspiracy  on  the  part  of  certain  persons  con- 
nected with  the  defense,  especially  in  relation  to  impanelling  said  jury, 
tending  and  designed  to  defeat  the  ends  of  justice  and  procure  a  corrupt 
verdict;  and,  by  reason  of  such  knowledge  they  desired  this  jury  to  be  dis- 
charged, and  a  new  venire  issued. 

The  court  at  once  directed  Mr.  Outcalt  to  prefer  c'harges  and  speci- 
fications, upon  which  said -motion  was  founded,  and  present  them  on  the 
following  morning,  to  which  time  the  cause  w^as  continued.  On  Thurs- 
day Mr.  Drew  appeared  in  said  court  with  the  charges  and  specifications 
prepared  saying  he  had  doubt  about  the  propriety  of  presenting  them, 
but  would  like  further  time  to  consult  with  ofher  attorneys,  and  he  was 
allowed  time  for  that  purpose.  Afterwards,  having  consulted,  he  came 
into  court,  apparently  undecided  what  to  do,  still  disinclined  to  present 
them;  but  Mr.  Outcalt  insisting,  the  charges  and  specifications  were 
handed  by  one  or  the  other  of  these  gentlemen  to  the  opposite  counsel, 
and  afterwards  submitted  to  the  court.  Mr.  Outcalt  desired  to  be  heard 
as  to  their  pertinency.  The  court  required  affidavits  and  proof  in  support 
of  the  charges.  Affidavits  and  proofs  w-ere  furnished  on  both  sides,  and 
after  discussion  submitted  for  decision. 

My  situation  has  been  embarrassing  for  several  reasons: 

1.  By  the  conflicting  attitudes  of  the  counsel  representing  the  state. 
Mr.  Drew  presented  the  original  motion.  He  refused  to  acquiesce, 
though  he  did  not  approve  the  filing  these  charges  and  specifications. 
He  declined  to  file  any  affidavits;  he  even  withheld  wliat  seemed  to  me 
important  information,  viz.,  w^ho  gave  him  the  names  on  the  list  he  handed 
to  Mr.  Moses  for  talesmen  on  the  jury.  He  might  thereby  have  repelled 
any  suspicion  of  collusion  with  the  other  side,  if  unjust  and  unfounded. 
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He  was  present  during  the  reading  of  the  affidavits  and  arguments  of 
counsel,  and  practically  drifted  into  the  position  of  a  defendant  to  his  own 
motion.  He  had  been  charged  with  being  in  complicity  with  the  defense. 
Certain  facts  and  circumstances  stated  in  the  affidavits  were  relied  upon 
to  prove  it.     It  was  a  serious  charge. 

When  Mr.  Outcait  closed,  Mr.  Drew,  the  prosecuting  officer  lor  the 
county,  desired  to  be  heard  upon  those  matters  personal  to  himself.  I 
thought  that,  under  the  circumstances,  considering  how  he  had  been 
attacked  on  both  sides,  it  was  no  more  than  right  and  fair  that  such  per- 
mission be  given.  He  made  his  statement,  but  in  doing  so  he  neglected 
to  answer  the  matter  stated  in  the  affidavits,  and,  regardless  of  his  duty 
as  public  prosecutor,  he  disclosed  confidential  communications  made  by 
a  prosecuting  witness  for  the  state  to  him  as  the  public  prosecutor  of 
Hhe  state,  and  ended  by  saying  he  did  not  care  what  was  done  with  the 
original  (his  own)  motion. 

On  the  other  hand,  the  assistant  prosecuting  attorney,  Mr.  Outcalt, 
thoroughly  in  earnest,  and  believing  the  said  charges  to  be  true,  embar- 
rassed Dy  the  action  of  Mr.  Drew,  has,  nevertheless,  prosecuted  them 
boldly  and  vigorously,  and  asks  that  they  be  considered.  As  he  has'  so 
far  been  conducting  the  principal  management  of  the  trial  for  the  state, 
his  request  should  be  granted. 

2.  A  second  disagreeable  feature  in  this  hearing  has  been  that  the 
same  persons  have  appeared  in  two  characters  of  parties,  witnesses  and 
counsel,  in  matters  of  grave  importance  affecting  their  personal  profes- 
sional reputation.  It  was  not,  therefore,  to  be  considered  that  in  the 
argument  under  the  impulse  of  strong  feeling,  much  should  be  said  not 
entirely  consistent  with  decorum. 

8."  The  conflicting  character  of  the  affidavits.  It  is  almost  impos- 
sible to  come  to  any  satislactory  conclusion  as  to  the  truth  of  a  large 
portion  of  the  matters  contained  therein. 

4.  That  all  this  discussion  has  taken  place  whilst  the  defendant  has 
been  on  trial  charged  with  a  grave  offense,  and  asking  a  deliverance  by 
the  verdict  of  a  jury. 

There  are  four  specifications  in  support  of  the  motion: 

First. — That  two  of  the  friends  of  the  defendant,  acting  in  his  behalf, 
procured  one  John  Downing,  a  member  of  the  regular  panel,  then  absent 
in  the  Cincinnati  Hospital,  to  come  to  the  court  house  on  "the  day  the  jury 
was  to  be  impanelled  for  the  purpose  of  sitting  on  the  jury  and  ppori  the 
understanding  and  agreement  that  his  verdict  should  be  "Not  Guilty." 

Second. — ^That  on  the  morning  of  the  day  the  case  was  to  be  called 
for  trial,  Mr.  Campbell,  the  attorney  for  the  defendant,  requested  one 
Harry  Kline  to  be  about  the  court  room  when  this  jury  was  to  be  selected. 
That  Mr.  Moses,  the  criminal  bailiff,  would  call  the  jurors,  that  Kline 
would  see  Moses  that  he  might  be  called,  and  after  the  trial  was  over  that 
he  should  go  to  Mr.  Campbell's  office,  and  Mr.  Campbell  would  make  it 
all  rieht  with  him. 

Third  and  fourth. — That  John  L.  Hite  and  Albert  Humphreys,  two 
of  the  jurors,  improperly  caused  themselves  to  be  called  and  accepted  as 
jurors. 

The  action  is  founded  on  section  7313  of  the  Revised  Statutes,  which 

provides  that: 

"The  court  may  discharge  a  jury  without  prejudice  to  the  prosecution, 
for  the  sickness  of  a  juror,  or  other  accident  or  calamity,  or  because  there 


Vol.  V.  LAW  BULLETIN.  131 

S7$  Stete  of  Ohio  v.  Hoffman. 

is  no  probability  of  the  jurors  agreeing,  and  the  reason  of  the  discharge 
shall  be  entered  on  the  journal." 

It  is  claimed  by  the  prosecution  that  the  facts  and  circumstances  in 
this  case  bring  it  within  the  scope  and  meaning  of  "other  accident  or 
calamity"  named  in  said  section.  As  our  crimes  are  defined  by  statute 
and  our  criminal  proceedings  regulated  by  statute,  the  court  has  no  power 
to  grant  this  motion  unless  the  statute  confers  it.  Nor  has  our  supreme 
court,  so  far  as  I  know,  defined  what  is  an  accident  or  calamity,  such  as 
would  authorize  the  court  to  interfere  and  prevent  the  case  going  to  a 
verdict. 

The  constitutional  provision  that  no  one  shall  be  twice  in  jeopardy 
for  the  same  offense  is  jealously  guarded  in  this  state;  and  this  jeopardy 
commences  when  the  prisoner  is  placed  on  trial  and  the  jury  impanelled 
and  sworn.  But,  at  common  law,  if  the  court  had  no  jurisdiction,  or  the 
indictment  was  so  far  defective  that  no  valid  judgment  can  be  rendered 
upon  it;  or,  if  by  any  overruling  necessity,  such  as  the  sickness  or  death  of 
a  judge  holding  the  court,  or  of  a  juror,  or  the  inability  of  the  jury  to  agree 
upon  a  verdict  after  a  reasonable  time,  or  the  term  of  the  court  comes  to 
an  end  before  the  trial  is  finished,  in  such  case  the  accused  may  be  again 
put  on  trial  for  the  same  offense.  Coolev's  Constitutional  Limitations, 
327. 

It  is  claimed  by  the  counsel  for  the  state  that  if  there  has  been  fraud 
practiced  by  defendant  or  by  his  procurement,  such  as  tampering  with  the 
jury,  keeping  back  witnesses  or  procuring  persons  to  be  Introduced  into 
the  panel  pledged  to  give  a  verdict  one  way  or  the  other,  without  regard 
to  the  law  or  the  evidence — such  facts  create  a  legal  necessity  (called  in 
some  of  the  books  the  necessity  of  doing  justice),  and  requires  the  court 
to  interfere,  discharge  the  jury,  and  this  should  not  prejudice  a  subsequent 
trial.  In  truth,  why  should  it?  How  can  a  man  be  in  jeopardy  when  he, 
by  his  own  procurement,  secure  jurors  in  the  panel  pledged,  at  all  events, 
to  acquit?  Suppose  it  now  appeared  certain  to  the  court,  the  counsel  and 
all  parties  connected  with  this  case,  tliat  one  or  more  jurors  in  the  present 
panel  had  already  agreed  to  acquit  without  regard  to  the  evidence:  that 
they  swore  falsely  touching  their  qualifications  when  they  were  examined, 
and  before  they  were  sworn;  that  by  reason  of  said  pledged  and  perjured 
jurors  no  honest  verdict  could  be  obtained,  should  we  continue  such  trial 
longer?  Suppose  such  pledged  and  perjured  jurors  were  secured  into 
the  panel  by  the  defendant's  procurement,  should  he  escape  punishment 
by  adding  this  last  offense  to  the  original  crime?  Many  authorities  cited 
by  Messrs.  Outcalt  and  Crossley  say  emphatically  that  in  such  a  case  the 
jury  ought  to  be  discharged  and  a  new  venire  awarded. 

In  the  case  of  The  State  v.  Ball,  81  N.  C,  591,  decided  as  recently  as 
1879.  it  is  said  by  the  court : 

"There  is  what  is  termed  the  necessity  of  doing  justice  which  arises 
from  the  duty  of  the  court  to  prevent  the  obstruction  of  justice  by  guarding 
its  administration  against  all  fraudulent  practices,  such  as  tampering  with 
the  jufv,  keeping  back  the  witnesses,  and  to  which  may  be  added  as 
especially  belonging  to  this  class,  the  fraudulent  introduction  into  the 
panel  of  a  perjured  juror,  who,  at  the  instance  of  the  prisoner,  has  pro- 
cured himself  to  be  selected  on  the  jurv  for  the  purpose  of  acquitting  the 
prisoner— citing  68  N.  C,  203;  65  N.  C,  426;  6  S.  &  R.,  56. 

"If  the  judge  were  to  sit  on  the  bench  and  allow  such  a  fraud  as  is 
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disclosed  in  the  facts  found  in  this  case  thus  cited,  the  trial  by  jury  would 
be  a  farce  and  the  administration  of  justice  a  mere  mockery.  It  is  the 
judge's  duty  to  see  that  there  is  a  fair  and  impartial  trial,  and  to  interpose 
his  authority  to  prevent  all  unfair  dealing  and  corrupt  or  fraudulent  prac- 
tices on  the  part  of  eitner  the  prosecution  or  defense.  Fraud  vitiates 
every  transaction  into  which  it  enters.  Citing  Bishop  Criminal  Law.  In 
State  V.  Wiseman,  68  N.  C,  203,  the  jury  was  discharged  and  a  new  venire 
issued,  because  the  officer  in  charge  had  been  conversing  with  the  jury-  in 
such  a  way  as  to  influence  them  unfavorably  toward  the  prosecution." 

The  late  Judge  Curtis,  one  of  the  most  eminent  lawyers  and  judges 
that  ever  lived  in  the  United  States,  says  in  the  case  ofTIte  United  States 
v.  Morris,  1  Curtis,  35: 

"'Suppose  the  judge  during  the  trial,  obtaining  by  accident  personal 
knowledge  that  one  of  the  jurors  is  determined  to  acquit  or  convict  with- 
out any  regard  to  the  law  or  evidence,  is  he  bound  to  hold  his  peace?  In 
my  judgment,  such  a  doctrine  would  be  as  wide  of  t'he  common  law,  as  it 
would  be  of  common  sense  and  common  honesty." 

And  again,  on  page  37,  the  same  judge  says:  *The  truth  is  that  it 
is  an  entire  mistake  to  suppose  that  in  a  court  of  justice  either  party  can 
have  a  vested  right  to  a  corrupt  or  prejudicial  juror,  who  is  not  fit  to  sit 
in  judgment  on  the  case." 

There  must  be  some  legal  necessity  to  thus  autliorize  a  jury  to  be 
discharged.  What  is  this  legal  necessity  is  the  question.  As  the  doctrine 
and  the  decisions  at  common  law  were  well  known  and  understood  when 
said  section  7313  of  our  code  was  first  enacted,  it  might  be  a  question 
whether  the  legislature  intended  simply  to  reaffirm  it,  and  authorize  the 
court  to  apply  its  principles  in  each  particular  case  as  it  arises,  in  determin- 
ing whether  this  legal  necessity  has  arisen,  or  to  determine  by  statute  what 
is  this  legal  necessity,  and  restrain  the  court  from  the  latitude  allowed  at 
common  law. 

Is  it  a  physical  necessity'  which  prevents  the  jury  from  coming  to  any 
verdict  at  all,  like  the  sickness  of  a  juror,  or^n  inability  to  agree,  or  may 
it  be  some  other  kind  of  necessity  which  prevents  an  honest  and  an  im- 
partial verdict  by  reason  of  the  fraudulent  practices  of  the  defendant?  On 
the  one  hand  it  may  be  urged  it  is  tlie  duty  to  protect  the  courts  under  the 
circumstances  from  fraudulent  practices,  and  no  one,  under  any  circum- 
stances, should  be  allowed  to  take  advantage  of  his  own  fraud. 

On  the  other  hand  it  may  be  wS^id  the  defendant's  rights  are  all  puprded 
by  his  motion  for  a  new  trial,  motion  in  arrest,  writ  of  error,  etc..  and  it  is 
well  to  protect  him  from  being  harrassed  while  on  trial  for  his  liberty  or 
life,  and  having  the  trial  suspended  by  reason  of  some  other  charge  touch- 
ing the  regularity  or  honesty  of  the  jury  thus  trying  him.  The  state  may 
waive  some  of  its  rights  in  favor  of  the  rights  and  liberty  of  the  citizen. 
In  Hines  v.  State.  24  O  S..  1H4.  Tndre  McTlvnine.  in  «;'^e?ikingof  the  rMc- 
trine  what  is  meant  bv  being  twice  in  jeopardy,  says  that  no  inflexible 
rule  can  be  laid  down,  but  must  be  determined  in  each  case,  at  the  discre- 
tion of  the  court,  eroverned  by  known  rules  and  fixe^  principles. 

But  even  if  fraudulent  practices  by  the  defendant  is  a  ground  for 
discharging  a  jury,  before  a  verdict,  without  prejudice,  those  fraudulent 
practices  must  be  satisfactorily  proved. 

Let  us  examine  the  evidence  with  reference  to  the  specifications. 
Many  affidavits  have  been  filed,  which,  it  seems  to  me,  can  not  possibly 
have  anv  relevancy  to  the  motion. 
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The  first  specification  has  reference  to  the  juror,  John  Dowling.     He 
was  sworn  from  tlie  jury  box,  near  the  beginning  of  the  term  as  a  regular 
juror,  and  regularly  entitled  to  be  in  the  panel.     He  was  sick^had  left 
without  leave  of  court,  gone  to  the  Cincinnati  Hospital,  where  he  was  an 
inmate  when  this  case  was  set  for  trial.     Defendant's  friends,  Seiter  and 
Brady,  went  to  the  hospital  to  secure  his  attendance  at  this  trial.     If  this 
is  all  they  did,  there  is  no  ground  for  complaint.     They  had  tlie  right  to 
do  it.     Dowling  was  a  legal  juror — such  a  juror  as  the  law  provides.     It 
is  claimed  by  the  state  that  not  only  they  secured  Dowling's  atendance  in 
court,  but  also  exacted  a  promise  that  he  would,  as  a  juror,  give  his  verdict 
of  acquittal.     He  came  into  the  box,  was  examined  on  oath  as  to  his 
qualifications,  and  gave  satisfactory  answers  that  he  Tiad  never  talked 
about  the  case  to  anyone,  nor  had  any  opinion  or  bias  whatever  about  it. 
He  could  not  therefore  be  challenged  for  cause.     He  was  afterward,  how- 
ever, challenged  peremptorily.     It  is  doubtful  if  this  alleged  agreement 
with  Seiter  and  Brady,  to  give  said  verdict  of  acquittal,  is  proven  by  legal 
and  competent  testimony.     He  stated  to  Mr.  Outcalt  that  he  had  such  an 
understanding  with  Seiter  and  Brady,  and  when  Outcalt  went  with  Taft 
to  get  his  affidavit  he  refused  to  give  it,  but  said  to  Mr.  Outcalt,  in  the 
presence  of  Mr.  Taft,  that  he  had  had  such  an  understanding  with  Seiter 
and  nrady,  and  had  previously  so  stated  to  Outcalt.     Dowling  has,  how- 
ever, given  his  own  affidavit  for  defendant,  and  sworn  that  he  never  made 
such  a  statement  to  Talt  and  Outcalt,  and  that  neither  Seiter  nor  Brad}' 
ever  spoke  to  him  (Dowling),  or  in  his  presence,  about  the  Hoffman  trial, 
nor  in  any  manner  relative  thereto.     Both  Seiter  and  Brady  deny  that  they 
ever  talked  with  Dowling  about  the  trial,  though  admitting  they  went 
to  the  hospital  to  secure  'his  attendance  as  a  juror.     I  am  satisfied  that 
Dowling  made  this  statement  to  Mr.  Outcalt,  as  Outcalt  says  in  his  affida- 
vit, and  that  he  repeated  it  in  the  presence  of  Taft  and  Outcalt,  as  Taft 
swears;  but  as  this  alleged  agreement  or  understanding  with  Seiter  and 
Brady  rests  entirely  upon  Dowling's  testimony,  might  say  it  is  not  proved. 
It  seems  to  rest  upon  hearsay  testimony,  but  whether  hearsay  testimony 
or  not,  Dowling  has  made  sucn  different  statements  about  it,  that  as  a 
witness  he  is  unreliable,  and  as  Seiter  and  Brady  both  deny  it,  they  are 
entitled  to  the  benefit  of  their  denial. 

But  the  counsel  for  the  state  claims  that  Dowling  swore  falsely  to  get 
himself  accepted  as  a  juror;  that  if  he  had  sworn  truly  he  would  have  been 
challenged  for  cause.  The  state  has  thus  been  deprived  of  one  peremp- 
tory challenge.  He  is  not,  however,  on  the  jury  as  finally  impanelled. 
The  defendant's  right  ought  not  to  be  imperiled  by  his 
conduct  unless  the  defendant  procured  it,  and  as  I  have  just  said,  Dow- 
ling's  testimonv  is  not  entitled  to  any  credit. 

Second:  The  second  ground  of  the  motion  is  that  on  the  morning 
of  the  day  the  case  was  set  for  trial,  Mr.  Campbell.  *he  defendant's 
attorney,  requested  one  Henry  Kline  to  be  in  the  neighborhood  of  the 
court  room,  and  to  see  Mr.  Moses,  the  criminal  baihff,  for  the  purpose  of 
being  placed  on  this  jury,  and  after  tlie  said  trial  was  over,  to  come  to 
Mr.  Campbell's  office  and  he  would  make  it  right  with  him. 

When  these  charges  were  first  submitted  to  me,  1  said  I  thouerht  it 
was  irrelevant,  and  since  the  argument  I  have  not  changed  my  opinion. 

Kline  was  never  called  to  this  jury:  never  had  any  connection  with 
it;  and  so  far  as  apoears  in  this  case,  no  more  than  any  ot^er  spectator  in 
the  court  room.     How,  then,  can  any  conversation  with,  or  proposition 
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to  hirtij  affect  this  panel?  I  therefore  dismiss  this,  and  the  affidavit  per- 
taining to  it,  without  further  comment.  The  charge  is  sustained  by  the 
affidavh  of  Mr.  Kline  alone.  Mr.  Campbell  denies  it  in  toto,  and  presents 
affidavits  of  others  corroborating  him,  and  the  weiglit  of  testimony  in  the 
case  is  in  his  favor;  but  as  the  change  affects  the  character  and  reputatian 
of  a  jwominent  member  of  this  bar,  it  is  due  to  him,  to  the  court,  and  the 
administration  of  justice  in  this  room,  that  its  truth  or  falsity  be  established 
by  some  proper  proceeding. 

Third:  The  fourth  and  fifth  charges  and  specifications  (the  third 
being  withdrawn)  refer  to  the  manner  in  which  two  jurors,  John  L.  Hitc 
and  Albert  Humphreys,  were  procured  to  be  placed  on  the  jury.  It  is 
claimed  by  the  state,  first,  that  these  two  jurors  were  placed  in  the  panel 
by  reason  of  a  corrupt  bargain  between  Mr.  Drew  and  Mr.  Campbell; 
or,  if  that  is  not  so,  second,  that  these  two  jurors  are  irregularly  there;  that 
as  now  impanelled  the  jury  cannot  render  a  vaHd  verdict,  and  therefore 
it  is  idle  to  proceed  further  in  the  case. 

During  the  impanelling  of  the  jury  it  became  necessary  to  summon 
talesmen.  The  question  arose,  how  were  they  to  be  summoned?  Mr. 
Outcalt  called  for  a  special  venire.  Mr.  Drew  checked  him,  and  after 
a  few  moments  of  consultation  it  was  stated  in  open  court,  either  by  Mr. 
Drew  or  Mr.  Campbell,  or  both,  that  they  had  agreed  that  Mr.  Moses^the 
criminal  bailiff,  should  summon  the  talesmen.  It  is  admitted  that  either 
then  or  some  time  previously  during  the  day,  Mr.  Drew  handed  to  Mr. 
Moses  a  slip  containing  six  names,  suggesting  them  as  proper  to  be  placed 
on  this  jury.  Mr.  Moses,  with  this  slip,  went  into  the  street  in  search. 
He  brought  in  at  different  times  four  men,  two  of  whom  were  named  in 
this  list.  One  of  the  other  two  was  challenged  for  cause  and  the  other 
three  accepted — ^including  Messrs.  Hite  and  Humphreys,  on  this  list. 
Mr.  Moses  also  testifies  that  when  Mr.  Drew  handed  him  this  list,  he  said 
they  were  all  good  business  men ;  that  he  was  afraid  the  other  side  might 
set  up  the  jury  on  him,  and  if  any  of  those  men  were  selected  they  would 
do  justice,  etc. 

Mr.  Drew  has  not  seen  fit  to  deny  the  truth  of  this  affidavit,  nor  that 
he  made  this  statement  to  Mr.  Moses.  What  does  he  mean  by  the  "other 
side  making  up  the  jury  on  him?"  Had  he  any  reason  to  expect  it  then? 
Did  he  have  any  evidence  of  it?  He  is  the  prosecuting  attorney  of  the 
county,  then  engaged  in  impanelling  a  jury  for  a  trial  of  much  importance. 
If  he  suspected  or  feared,  or  had  reason  to  suspect  the  other  side  were 
doing  this,  should  he  not  have  called  it  to  the  attention  of  the  court,  and 
have  made  effort  to  stop  it?  Had  he  then  heard  of  the  efforts  of  Seiter 
and  Brady,  or  the  application  of  Kline?  Was  he  going  to  counteract 
their  efforts  by  issuing  a  special  venire  of  his  own?  What  he  meant  by 
that  statement  he  ought  to  have  explained.  It  is  claimed  by  the  state 
that  this  list  was  given  to  Mr.  Moses  in  pursuance  of  an  arrangement 
between  Messrs.  Drew  and  Campbell,  and  certain  suspicious  circum- 
stances are  commented  upon. 

1.  That  Mr.  Campbell  should  so  readily  agree  that  the  talesmen 
should  be  selected  by  Mr.  Moses,  his  enemy.  But  Mr.  Campbell 
explains  it  by  saying,  that  being  the  general  attorney  of  the  sheriff's 
office,  in  order  to  avoid  scandal,  he  did  not  wish  the  deputy  sheriff  to  sum* 
mon  men  to  any  jury  before  whom  he  was  to  try  a  case. 

2.  It  is  said  that  when  it  was  first  stated  in  court  last  Mondav  that 
Mr.  Drew  furnished  this  list  to  Mr.  Moses,  from  which  two  of  the  jurors 
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had  been  selected  to  try  this  case,  of  so  much  importance  to  his  client, 
and  who  would  be  virtually  unfriendly  to  him,  Mr.  Campbell  did  not 
object,  but  persisted  in  going  on  with  the  trial.  But  the  defendant  does 
not  waive  any  of  his  rights  in  a  trial  for  a  high  crime.  Mr.  Campbell  may 
say  this  irregularity  in  securing  the  jury  is  none  of  my  seeking,  and  will 
give  me  another  chance;  I  still  have  my  chance  with  the  jury,  and  if  the 
verdict  goes  against  me,  a  chance  to  upset  the  verdict  before  the  court. . 

There  are  other  circumstances  of  more  or  less  importance  suggested 
by  counsel  tending  to  show  collusion.  But  in  a  matter  of  this  impor- 
tance and  charging  serious  crimes  against  the  prosecutor  of  the  county 
on  one  side  and  a  prominent  lawyer  on  the  other,  the  most  convincing 
proof  should  be  required.  Mere  suspicious  presumptions,  a  few  isolated 
circumstances,  are  not  sufficient.  If  it  had  been  clearly  proven  that  such 
a  combination  or  conspiracy  existed,  as  is  now  claimed,  it  would  be  my 
duty  to  stop  the  trial  where  it  is.  But  at  present  the  proof  fails  to  estab- 
lish it. 

But  it  is  further  said  by  the  state  that  this  irregularitv  in  putting  on 
two  jurors  will  prevent  a  valid  verdict;  that  the  defendant  can  always 
except  to  it,  and  it  is  therefore  idle  to  proceed  further.  But  by  whose 
fault  or  act  is  this  trial  prejudiced?  The  legal  proposition  is  this:  The 
defendant  is  on  trial  charged  with  a  most  serious  crime.  The  prose- 
cuting attorney  of  the  county  has  intentionally,  not  by  accident  or  misfor- 
tune, committed  an  irregularity  which  may  possibly  arrest  the  verdict. 
Can  the  state  take  advantage  of  this  wrong,  and  thus  discharge  the  jury 
against  the  consent  of  the  defendant?  Suppose  that  during  the  trial  of  a 
criminal  case  by  an  oversight,  or  mere  carelessness,  the  state  had  failed  to 
put  in  an  important  link  in  the  chain  of  testimony  which  could  not  be  sup- 
plied during  that  term  of  court,  would  that  authorize  the  court  to  discharge 
the  jurv  before  a  verdict,  to  help  the  state  out  of  its  difficulty?  Certainly 
not.  fiow  then  can  Mr.  Drew's  irregfularity  in  furnishing  Mr.  Moses  this 
list  be  termed  a  legal  necessity?  Whether  or  not  the  defendant  by  con- 
senting to  go  on  after  being  informed  how  these  two  men  were  selected. 
does  not  waive  their  irregularity,  need  not  now  be  considered.  That 
question  can  be  determined  when  it  arises. 

There  is  no  evidence  whatever  before  me  tending  to  impeach  the 
character  and  integrity  of  those  two  men,  Messrs.  Hite  and  Humphreys, 
about  whom  so  much  has  been  said.  The  positive  testimonv  about  Hite, 
so  far  as  there  is  any,  is  that  he  is  a  good  man,  and  all  that  has  been  said 
about  Mr.  Humphreys  is  tTiat  he  was  seen  frequentlv  about  the  court  house 
on  the  day  he  was  impanelled  as  a  juror.  Mr.  Moses  in  selecting  the 
talesmen  was  not  confined  to  the  list  given  him  by  Mr.  Drew.  He 
brought  in  two  other  men.  whom  he  knew  to  be  good  men,  and  I  feel  satis- 
fied he  believed  Messrs.  Hite  and  Humphreys  were  good  men,  otherwise 
he  would  not  have  summoned  them. 

There  were  sundry  affidavits  offered  bv  the  defendant,  morf  especially 
affecting  Mr.  Outcalt,  that  cannot  possibly  pertain  to  his  motion.  Mr. 
Outcalt's  motion  to  have  them  stricken  out  of  the  record  should  have 
been  granted. 

Having  thus  carefully  examined  this  motion  as  presented,  and  the 
grounds  urged  in  its  support,  I  have  come  to  this  conclusion:  1.  That 
it  is  questionable  how  far  under  the  statutes  of  Ohio  the  court  would  be 
justified  in  arresting  a  trial  for  felony  without  preiudice  to  a  future  trial, 
except  for  the  causes  actually  named  in  said  section.    2.    That  if  fraud 
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on  the  part  of  the  defendant  touching  the  impanelling  of  the  jury,  or 
tampering  with  the  jury  after  it  is  impanelled,  be  a  sufficient  cause  thus 
to  discharge  a  jury  before  a  verdict,  such  fraud  must  be  proved  by  clear 
and  convincing  testimony.  I  think  the  state  has  failed  in  that  degree  of 
proof,  and  the  motion  must  be  overruled. 
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[Hamilton  District  Court,  December,  1880.] 

STATE  OF  OHIO  ex  rel.  DREW  v.  FAYETTE  SMITH,  Judge. 

A  court  presiding  over  a  criminal  trial  has  power  in  a  proper  case,  where  the 
prosecuting  attorney  is  guTTty  of  misconduct,  and  there  are  charges  of  collusion 
between  him  and  the  accused  to  relieve  him  of  further  part  in  the  trial  of  the 
case,  and  to  allow  the  assistant  prosecuting  attorney  to  conduct  the  trial. 

AVERY,  J. 

The  question  touches  a  criminal  trial  now  in  progress  in  the  court  of 
common  pleas,  and  which,  up  to  the  time  of  the  controversy,  had  been 
conducted  by  the  assistant  prosecuting  attorney.  The  question  is  whether 
this  court  shall,  by  mandamus,  compel  the  trial  court  to  permit  the  prose- 
cuting attorney  of  the  county  to  take  part  in  the  case.  The  facts  in  sub- 
stance, as  alleged  by  the  answer,  which  the  demurrer  admits  to  be  true, 
are: 

That  until  the  third  day  of  the  trial  it  had  been  conducted  by  the 
assistant  prosecuting  attorney;  that  while  the  cause  was  in  progress  on 
that  day,  the  prosecuting  attorney  of  the  county  came  into  court  and  filed 
a  motion  in  writing  to  discharge  the  jury,  impanelled  on  the  trial,  and  issue 
a  new  venire,  "because  said  jury  is  not  a  legal  jury;"  that  he  then  admitted 
he     had     furnished     to     the     criminal     bailiff,     who,     it     had     been 
agreed  between  him  and  coimsel  for  the  defendant  on  trial,  should  sum- 
mon talesmen  to  fill  up  the  jury,  a  list  of  names  from  which  to  select,  and 
that  the  bailiff  had  selected  two  names,  and  the  persons  were  then  on  the 
jury;  that  the  assistant  prosecuting  attorney  charged  that  from  facts  within 
his  knowledge  he  had  reason  to  believe  in  the  existence  of  a  conspiracy 
between  the  defendant  and  his  agents  to  get  persons  on  the  jury  in  the 
interest  of  the  defendant,  and  who  would  prevent  a  verdict  against  the 
defendant;  that  the  court  thought  the  charges  were  grave  and  ought  to 
be  investigated,  and  adjourned  the  court  until  the  next  day  to  enable  the 
assistant  prosecuting  attorney  to  draw  specifications ;  that  on  the  next  day 
the  prosecuting  attorney  of  the  county  came  into  court,  and  was  not 
inclined  to  file  the  specifications,  because  he  did  not  think  them  pertinent, 
but  the  assistant  prosecuting  attorney  desiring  to  argue  the  pertinency, 
affidavits  were  filed  and  the  argument  heard,  in  the  course  of  which  much 
bitterness  of  feeling  was  apparent  between  the  prosecuting  attorney  of  the 
countv  and  the  assistant  prosecuting  attorney  and  the  assistant  city  soHci- 
tpr,  who  by  consent,  as  representing  the  city,  interested  in  the  matter,  had 
beea permitted  to  take  part,  on  behalf  of  state:  that  great  bitterness  ofiieel- 
ing  was  expressed  by  the  prosecuting  attorney  of  the  county  against  one 
wTio  was  said  to  be  an  important  witness  for  the  state;  that  the  statement  of 
the  prosecuting  attorney  of  the  county  in  that  connection  seemed  to  be  in 
opposition  to  the  motion  he  had  made,  and,  at  the  close  of  his  statement, 
he  declared  he  did  not  care  what  became  of  the  motion,  that  after  over- 
ruling the  motion  the  court  adjourned  until  2  o'clock  of  the  same  day 
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to  enable  counsel  for  the  prosecution  to  consult;  that  at  2  o'clock  the  court 
met,  and  the  assistant  prosecuting  attorney  and  the  assistant  city  solicitor 
were  present  and  remained  during  the  entire  afternoon,  but  the  prosecut- 
ing attorney  did  not  appear,  and  although  the  court  made  every  effort, 
could  not  be  found,  and  did  not  come  until  about  half-past  4  o'clock  in 
the  afternoon,  having  kept  the  court  waiting  until  that  time  and  said, 
among  other  things,  as  his  reason  for  not  being  there,  that  he  had  private 
business  of  more  importance  to  him  than  the  trial  of  the  cause;  that  the 
assistant  prosecuting  attorney,  who,  it  was  apparent  to  the  court,  had 
prepared  the  case  and  was  expected  by  the  prosecuting  attorney  of  the 
county  to  try  it,  declared  that  he  would  not  go  on  if  the  prosecuting  attor- 
ney remained  in  the  case;  that  the  prosecuting  attorney  of  the  county 
apparently  took  little  part  and  but  little  interest  in  the  case,  and  that  the 
court  being  satisfied  that  it  was  impracticable  to  oroceed  in  the  trial  with 
the  prosecuting  attorney  of  the  county  as  one  of  the  counsel  for  the  state, 
made  an  order  relieving  him  from  taking  further  part  in  the  trial  until  a 
committee  of  members  of  the  bar,  who,  by  the  same  order,  were  appointed 
to  investigate  his  conduct,  should  report. 

Mandamus  will  only  lie  to  enforce  a  duty  specially  enjoined  by  law 
as  resulting  from  an  office,  trust  or  station.  Rev.  Stat.,  6741.  The  duty 
must  in  its  nature  be  mandatory  or  imperative.  The  writ  cannot  be  used 
to  control  discretion. 

Conceding  the  duty  of  a  court  to  permit  parties  to  be  heard  in  person 
or  by  counsel,  there  is  another  duty,  and  that  is  to  preserve  those  decent 
and  seemly  forms  which,when  stripped  from  the  proceedings  of  a  court, 
leave  nothing  to  distinguish  it. 

The  conduct  of  counsel  in  the  trial  of  a  cause,  even  though  it  falls 
short  of  actual  contempt,  is  not  so  much  beyond  the  control  of  the  court 
as  that  he  must  be  permitted  to  proceed  with  the  trial  whether  or  no,  and 
when  the  trial  is  one  which  in  its  nature,  being  a  criminal  case,  must  in  the 
absence  of  consent  by  the  defendant,  proceed  whether  or  no,  the  prudent 
exercise  of  discretion  by  the  court  in  that  dilemma  is  not  to  be  controlled 
by  mandamus  upon  any  other  ground  than  that  the  interests  of  the  party 
represented  by  the  counsel  will  suffer.    28  Ind.,  205,  212;  43  Conn.,  268. 

That  the  prosecuting  attorney  of  the  county,  Drew,  made  a  motion 
to  discharge  the  jury,  and  then  made  an  argument  or  statement  in  oppo- 
sition to,  and  declared  at  the  conclusion  he  did  not  care  what  became  of 
the  motion;  that  he  kept  the  court  waiting  at  the  hour  to  which  an 
adjournment  bad  been  taken  for  the  further  progress  of  the  case,  two 
hours  and  a  half,  and  then  gave  among  other  reasons  as  his  excuse  that 
he  had  private  business  of  more  importance  to  him  than  the  trial  of  the 
cause — these  allegations  made  by  the  answer  are  admitted  by  the  demurrer 
to  be  true. 

The  prosecuting  attorney  of  the  county  was  not  a  party  to  that  trial ; 
it  was  the  state  of  Ohio.  The  duties  of  the  office  of  prosecuting  attorney 
of  the  county  were  devolved  upon  the  relator  by  his  election,  and  the 
control  of  that  office  was  his.  But  the  statute  provided  for  the  appoint- 
ment by  the  judges  of  the  court  of  common  pleas  of  an  assistant  prose- 
cuting attorney,  75  O.  L.,  47;  and  under  that  provision,  when  the  relator 
took  charge  of  his  office,  the  present  assistant  prosecuting  attorney  was 
appointed. 

For  the  purposes  of  a  trial  in  which  the  assistant  prosecuting  attorney 
is  permitted  to  "conduct  the  cause,  he,  the  assistant,  does  not  represent 
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the  prosecuting  attorney  of  the  county,  but  the  party — ^that  is,  the  state 
of  Ohio — and  when  he  has  been  permitted  to  begin  a  trial  and  conduct  it 
for  the  course  of  three  days,  it  would  seem  to  be  but  the  application  of  an 
ordinary  principle  when  the  exigency  arose  requiring  the  court  to  deter- 
mine between  him  and  the  prosecuting  attorney,  that  he  should  be  per- 
mitted to  proceed. 

The  answer  alleges  that  the  assistant  prosecuting  attorney  had  pre^ 
pared  tlie  case  upon  the  law  and  the  facts,  and  was  expected  by  the 
prosecuting  attorney  of  the  county  to  try  it:  that  he  had,  in  fact,  conducted 
the  trial  from  the  beginning  until  the  third  day,  when  these  controversies 
arose.  For  the  purposes  therefore  of  that  case,  the  state  of  Ohio  was 
represented  before  the  court  by  the  assistant  prosecuting  attorney.  In 
.  the  progress  of  the  case,  the  conflict,  evidenced  by  the  great  bitterness 
of  feeling  expressed  between  these  two  gentlemen,  arose.  It  became  nec- 
essary then,  in  the  performance  of  the  chief  duty  of  that  court,  whieh  was 
to  proceed  with  the  case,  to  determine  this  conflict,  to  choose  between 
the  two. 

With  the  matters  influencing  the  discretion  of  that  court  in  its  choice 
we  have  nothing  to  do.  It  is  enough  for  the  purpose  of  this  proceeding  to 
determine  that  it  was  a  matter  of  discretion.  Extreme  cases  may  be  put 
wherein  it  might  be  the  undoubted  duty  of  this  court  to  interfere,  but 
extreme  cases  sometimes  only  denote  the  extremity  of  the  argument. 
The  particular  construction  of  a  statute  or  of  a  contract  may  be  determined 
by  the  possible  consequences,  but  upon  application  for  interference  by 
mandamus,  it  is  certainly  no  argument  in  a  particular  case  that  possible 
cases  may  arise. 

Necessarily  this  application  involves  only  that  part  of  the  order  which 
could  be  complained  of  under  this  application.  That  is  not  the  order 
appointing  the  committee  nor  the  recitals  in  the  order,  but  simply  that 
part  which  relieves  the  relator  from  taking  further  part  in  the  trial  of  the 
cause. 

For  these  reasons,  therefore,  the  demurrer  is  overruled. 
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[Hamilton  District  Court,  December,  1880.] 

Avery,  Cox  and  Johnston,  J  J. 

WILLIAM  KNOX  v.  KATIE  WEBER. 

The  plaintiff  in  a  bastardy  suit  need  not  be  a  resident  of  the  county,  a  forme 
requirement  to  that  effect  being  omitted  in  the  statute. 

Error  to  Common  Pleas. 
COX,  J. 

This  was  a  proceeding  in  bastardy  instituted  by  the  defendant  in  erorr. 
Upon  the  first  trial  of  the  case  the  jury  found  the  defendant  "not  guilty." 
A  motion  for  a  new  trial  was  overruled.  Subsequently,  however,  the  court 
of  its  own  motion  set  the  verdict  aside.  A  new  trial  was  had,  and  Knox, 
the  defendant  below,  the  plaintiflf  in  error,  was  found  guilty.  A  great 
many  errors  were  assigned.  The  first  was  the  ruling  of  the  court  upon 
the  plea  of  Knox  that  he  had  once  been  tried  and  could  not  again  be  put 
in  jeopardy.  This  was  argued  on  the  ground  that  the  nature  of  the  pro- 
ceeding was  criminal. 
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The  court  below  sustained  the  demurrer  to  this  plea,  as  we  think, 
correctly.  The  supreme  court  has  decided  that  a  bastardy  proceeding 
is  in  its  nature  civil,  and  the  confinement  in  prison  in  default  of  the  pay- 
ment of  the  amount  in  which  the  court  orders  the  defendant  to  stand 
charged  for  the  support  of  the  bastard  child,  is  not  in  the  nature  of  a 
punishment  for  a  criminal  offense.  There  was  also  a  plea  to  the  jurisdic- 
tion of  the  court,  and  the  court  was  asked  to  charge  that  if  they  found  that 
Katie  Weber,  the  plaintiff,  was  not  a  resident  of  Ohio,  or  of  this  county, 
she  could  not  maintain  this  suit.  The  testimony  shows  that  she  lived  in 
Newport,  Kentucky;  that  she  went  to  Hamilton,  Ohio,  to  work  as  a  ser- 
vant, and  while  there  she  had  intercourse  with  Knox,  the  result  of  which 
was  a  bastard  child,  and  finding  him  here  in  this  county  she  brought 
suit.  The  law  previous  to  the  commencement  of  this  suit  required  that 
the  plaintiff  be  a  resident  of  the  county  in  which  suit  was  brought.  But 
the  amendment  to  that  law,  and  which  applies  to  this  suit,  makes  no  such 
requirement.  The  refusal  of  the  court  so  to  charge,  we  think  correct. 
We  also  are  of  the  opinion,  from  an  examination  of  the  testimony,  that 
the  verdict  was  fully  warranted  by  the  evidence. 

Judgment  affirmed. 

C.  H.  Blackburn  and  J.  J.  Muir,  for  plaintiff. 

W.  Highly,  for  defendant. 


BILLS  AND  ROTES— PLEDGE.  889 

[Hamilton  District  Court,  December,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

tREUBEN  R.  SPRINGEk  et  al.  v.  JOHN  B.  PURCELL  et  al. 

Promissory  notes  deposited  as  collateral  security  for  loan.  Cannot  be  sold  before 
maturity  and  proceeds  applied  to  payment  of  debt.  If  sold  in  violation  of  his 
duty  the  depository  is  responsible  for  full  value. 

Appbal  from  Common  Pleas  Court. 
COX.  J. 

Suit  was  brought  by  the  plaintiffs,  a  corporation  known  as  the  La- 
fayette Bank  against  the  defendants  to  recover  upon  five  promissory  notes 
of  $5,000  each,  dated  in  October,  1878,  and  due  at  short  intervals.  It  was 
alleged  that  the  arch-bishop,  being  indebted  to  the  bank,  gave  these  notes 
and  deposited  as  collateral  security  at  the  same  time  three  notes  of  John 
Beckett  for  $20,000  each,  secured  by  nTbrtgage  upon  real  estate.  These 
notes  were  dated  July  19,  1878,  and  payable  two,  three  and  four  years 
after  date.  The  plaintiffs  allege  that  the  principal  notes  were  due,  and 
asked  leave  to  sell  the  hypothecated  notes  and  apply  the  proceeds  to  the 
principal  notes.  The  defendant  through  his  assignee,  John  B.  Mannix, 
claimed  that  there  was  no  agreement  that  the  hypothecated  notes  should 
be  sold  in  default  of  payment  of  the  principal  notes;  that  the  hypothe- 
cated notes  were  choses  in  action  and  not  liable  to  be  sold,  but  the  holders 
must  wait  until  their  maturity,  and  then  proceed  to  collect  them. 

We  think  the  true  rule  is  laid  down  in  16  New  York,  395-6,  that  there 
is  a  distinction  between  the  pledging  of  ordinary  chattels  and  promissory 
notes,  and  that  where  the  latter  are  hypothecated  they  cannot  be  sold  and 

tThis  case  was  dismissed  by  the  supreme  court  commission,  November  13,  1883, 
for  want  of  preparation. 
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the  proceeds  applied  to  the  payment  of  the  principal  debt,  but  the  holder 
must  wait  until  their  maturity,  and  then  proceed  to  collect  them.  This 
principle  does  not  apply  to  the  case  of  bonds  and  stocks,  which  are  bought 
and  sold  as  property  and  have  a  regular  value  in  the  market.  Where, 
however,  the  creditor  assumes  to,  and  does  sell  such  notes  before  due, 
he  is  liable  for  their  full  value,  irrespective  of  the  amount  which  he  may 
Tiave  received  for  them.  Judgment  for  the  defendants,  in  so  far  as  deny- 
ing the  right  of  sale. 

Hagans  &  Broadwell,  for  plaintiff. 

Healy  &  Brannan,  for  defendant. 


[Hamiltoa  District  Court,  December,  1880.] 
JOSEPHINE  LAIRD  et  al  v.  CITY  OF  CINCINNATI. 
For  opinion  see  6  Dec.  R.,  1006,  (s.  c.  9  Am.  Law  Rec,  479.) 
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BILLS  AND  NOTES— EVIDENCE.  933 

[Hamilton  District  Court,  December,  1880.] 

Avery,  Cox  and  Johnston,  JJ. 

H.  A.  LANGHORST,  Assignee,  v.  PH.  DOLLE  et  al. 

In  a  suit  on  a  non-negotiable  note,  the  plaintiff  sustains  the  burden  of  proof  by 
producing  the  note  and  proving  its  execution.  When  the  execution  is  admitted, 
the  production  of  the  note  makes  a  prima  facie  case,  and  the  plaintiff  is  not 
required  to  prove  considerations. 

COX.  J. 

This  was  a  petition  in  error  to  revefse  the  judgment  of  the  court  of 
common  pleas.  In  that  court,  Dolle  brought  suit  against  Wm.  Albers  to 
recover  $887  on  a  promissory  note  made  by  Albers,  payable  to  Shuttle- 
dreyer  &  Co.  The  note  was  endorsed  by  tTiem  to  Mary  Duval,  and  by 
her  to  Dolle.  Albers  admitted  his  indebtedness  and  set  up  that  he  had 
been  notified  by  Shuttledryer  &  Co.,  not  to  pay  it;  that  it  had  been  passed 
without  consideration,  and  paid  the  money  into  court.  The  assignee  of 
Shuttledreyer  &  Co.,  in  addition  to  the  allegations  of  Albers,  alleged  that 
the  endorsement  to  Mary  Duval  was  by  one  of  the  members  of  the  firm 
without  the  consent  of  the  firm,  in  contemplation  of  insolvency,  and  in 
fraud  of  the  partnership  and  its  creditors.  The  court  below  held  that  the 
note  was  prima  facie  evidence  of  DoUe's  claim,  gind  that  the  defendant  was 
entitled  to  the  opening  and  closing  of  the  case. 

The  rule  is  admitted  that  a  negotiable  note  imports  on  its  face  a 
consideration,  and  that  its  production  in  evidence  by  the  holder  makes  a 
prima  facie  case.  The  rule  is  claimed  to  be  different  as  to  a  non-negoti- 
able note,  as  then  in  addition  to  its  production,  the  consideration  must  be 
proved,  and  that  in  this  case  the  burden  of  proving  the  consideration  was 
on  the  plaintiff  below.  But  whether  the  note  be  negotiable  or  not,  the 
plaintiff  sustains  the  burden  of  proof  by  off^ering  the  note  and  proving  its 
execution.  It  is  evidence  under  the  hand  of  the  promisor  of  a  contract 
made  upon  a  good  consideration,  even  if  the  words  "value  received"  are 
omitted.  Dean  v.  Caruth,  108  Mass.,  244;  Townsend  v.  Daily,  3  Met., 
363;  Bernham  v.  Allen,  1  Gay,  496.    In  this  case  it  was  not  necessary  to 
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prove  execution,  Albers  having  admitted  that  and  paid  the  money  into 
court.  The  burden  was  upon  the  defendants  to  show  that  the  note  was 
without  consideration,  the  plaintiff  having  produced  the  note  with  its 
indorsement,  and  the  admission  that  it  was  made  by  one  of  the  members 
of  the  firm.  It  appears  that  the  endorsement  was  made  to  Mary  Duval 
by  one  of  the  members  of  the  firm  for  an  individual  debt,  in  the  presence 
of  both  members  of  the  firm,  two  days  before  the  assignment  took  place. 
Such  a  transaction  will  be  upheld  when  done  in  good  faith,  and  there  was 
nothing  in  the  evidence  to  show  a  contrary  state  of  facts.  There  was 
nothing  to  show  that  Mary  Duval  took  the  note  as  collateral,  or  that 
Dolle  received  it  without  consideration. 
Judgment  affirmed. 

^34  [Hamilton  District  Court,  DeceniBer,  1880.] 

LUCY  M.  BOAKE  v.  JOHN  BONTE  &  SONS. 
For  opinion  see  6  Dec.  R.,  1013,  (s.  c.  9  Am.  Law  Rec,  487.) 


17  ASSIGNMENT  FOR  CREDITORS. 

[Superior  Court  of  Cincinnati,  General  Term,  January,  i88i]. 

Force,  Harmon  and  Foraker,  JJ. 
GOEPPER  &  CO.  V.  JACOB  PFAU,  JR.,  et.  al. 

I.  Assignees  who  carry  on  the  business  of  an  insolvent  by  order  of  the  probate 
court,  and  consent  of  creditors,  are  liable  personally  for  goods  sold  and  de- 
livered to  them  as  such  for  such  business,  unless  it  appear  that  the  intent  was 
to  look  only  to  the  estate. 

1i.  Mere  knowledge  of  the  seller  that  the  buyers  were  assignees,  and  bought  as 
such,  is  not  sufficient  evidence  of  such  intent. 

HARMON,  J. 

These  cases  reserved  upon  the  evidence  involve  the  same  questions 
and  were  tried  together.  They  are  all  brought  against  defendants  per- 
sonally to  recover  the  agreed  price  of  goods  supplied  to  the  Jackscn 
brewery,  while  defendants,  as  assignees  in  insolvency  of  Geo.  Weber,  the 
owner,  were  running  it  under  an  order  of  the  probate  court  with  the  con- 
sent of  Weber's  creditors.  The  petitions  are  in  the  ordinary  form  for 
goods  sold  and  delivered,  the  answers  are  general  denials. 

It  is  admitted  that  the  goods  were  ordered  by  the  foreman  employed 
by  defendants  as  assignees  to  manage  the  brewery  and  that  he  ordered 
them  by  their  authority,  agreed  with  plaintiffs  upon  the  price,  and  that 
the  goods  were  delivered  at  the  brewery.  It  is  admitted  too  that  plaintiffs 
knew  at  the  time  that  defendants  were  carrying  on  the  business  of  the 
brewery  as  assignees  only,  and  on  their  books  charged  them  to  defendants 
as  such.  The  question  is,  do  these  facts  impose  upon  defendants  a  per- 
sonal liability?  And  first  it  must  be  determined  by  what  principles  these 
transactions  are  to  be  judged.  Were  defendants  agents  or  trustees? 
Facts  which  would  impose  personal  liability  upon  them  in  one  capacity, 
might  impose  none  in  the  other. 

It  is  contended  for  defendants  that  by  consenting  to  the  continuance 
of  the. insolvent's  business  by  the  assignees,  the  creditors  and  Weber  be- 
-came  partners  therein,  or  at  least  became  the  principals  whose  agents  the 
assignees  thenceforth  were.    The  same  reasoning  which  would  make 
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them  principals  would  also  make  them  partners.  If  the  business  was 
carried  on  for  their  benefit  by  their  means  and  subject  to  their  direction 
and  control,  and  they  were  entitled  to  its  profits  directly,  as  profits,  they 
were  the  principals  in  it,  and,  the  interest  of  each  being  definite,  they  of 
necessity  became  partners  at  least  as  to  creditors-  But  whether  the  credi- 
tors were  partners  or  not  the  assignees  would  be  their  mere  agents,  and 
in  the  transactions  in  question  known  agents  of  known  principals. 

It  is  clear,  however,  that  the  creditors  assumed  and  could  assume  no 
such  relation  to  this  business.  True,  its  continuance  was  for  their  benefit 
and  the  insolvent's  together,  but  it  was  not  subject  to  their  direction  or 
control,  nor  were  they  entitled  to  its  profits  as  profits.  The  business  was 
carried  on  by  the  order  and  under  the  directions  of  the  probate  court 
But  for  this  order  their  consent  would  avail  nothing.  That  court  never 
surrendered  or  attempted  to  surrender  its  control  of  the  estate  of  which 
this  brewery,  was  part,  nor  were  the  assignees  relieved  of  their  relation 
to  it  by  virtue  of  the  assignment  and  the  laws  relating  to  assignments. 
While  the  court  probably  had  no  authority  to  make  the  order,  it  did  make 
it,  the  persons  competent  to  object  consenting.  The  order  and  the  con- 
sent were  mere  assurances  to  the  assignees,  that  should  they  continue  the 
business,  there  should  be  no  proceeding  against  them  for  failing  to  reduce 
the  estate  to  cash  as  directed  by  law,  or  to  compel  them  to  account  for 
any  loss  which  might  result.  But  assignees  they  remained;  as  assignees 
they  conducted  the  business.  They  were  accountable  to  and  removable 
by  the  probate  court  and  it  alone.  And  the  creditors  could  receive  the 
profits  only  as  dividends  upon,  or  payment  of  their  claims  proved  against 
the  estate,  while  the  remainder  would  revert  to  Weber  as  the  resulting 
beneficiary  of  the  trust  under  the  law. 

Cox  V.  Hickman,  8.  H.  L.  C,  268  presents  a  strong  analogy.  Credi- 
tors for  whom  the  debtors'  business  was  carried  on  under  a  conveyance 
to  trustees,  were  held  not  to  be  partners  in  the  business  for  the  reason 
among  others,  that  by  the  terms  of  the  deed,  the  profits  were  to  be  received 
by  them  as  the  money  of  their  debtor  to  be  applied  upon  their  claims 
so  that  they  had  no  interest  in  profits,  qua  profits.  What  the  deed  ex- 
pressed in  that  case  the  law  supplies  in  this. 

Defendants  then  were  not  agents.  There  were  no  principals.  They 
were  trustees  of  an  express  trust.  They  held  the  title  to  the  property. 
They  were  to  deal  with  and  dispose  of  it  is  owners  pro  hoc  vice^  and  mere- 
ly account  for  its  proceeds  to  specified  persons  in  a  fixed  order  of  priority. 
And  while  it  might  be  said  that  in  its  broadest  sense,  agency  includes 
trusteeship,  (in  which  sense  only  can  the  expression  in  8  Conn.,  584  be 
taken,)  they  are  radically  different  in  the  principles  of  law  which  apply  to 
them.  An  authorized  agent  contracting  for  a  known  principal  under- 
takes nothing  in  any  capacity.  He  is  the  mere  mouth-piece  of  another 
who  does  undertake.  When  the  contract  is  made,  the  agent  vanishes 
from  it  utterly.     He  is  not  concerned  with  its  performance  or  its  breach. 

A  trustee  of  an  express  trust,  even  when  contracting  within  the  limits 
of  the  trust,  is  not  such  a  mere  machine.  One  of  the  minds  which  meet  in 
the  agreement  is  his  mind.  What  is  undertaken  on  one  side  he  under- 
takes. The  contract,  if  performed  upon  his  side,  he  must  perform.  If 
broken,  he  must  break  it.  Granted,  if  the  thing  to  be  done  on  his  side 
be  the  payment  of  money,  that  it  is  to  be  made  from  the  trust  funds,  it  is 
he  who  undertakes  to  make  it.  Whether  his  promise  be  express  or  im- 
plied matters  not.  The  promise  implied  from  requesting  the  sale  and 
delivery  of  goods  must  be  imputed  to  a  person,  and  the  trustee  is  the  only 
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person  to  whom  it  can  be  imputed.  The  promise  so  implied  is  that  he 
will  pay  from  the  trust  fund.  While  it  may  be  said  the  seller  looks  to  that 
fund  for  payment;  he  looks  to  it  through  the  trustee  who  alone  knows  the 
state  of  the  fund  and  who  alone  has  control  of  it.  The  trustee's  obligation 
is  personal  as  to  the  creditor.  He  looks  to  the  trustee  for  indemnity.  And 
whatever  right  the  creditw  may  obtain  by  subrogation  to  this  right  of  the 
trustee  to  indemnity  or  otherwise  to  pursue  the  trust  fund  in  rem,  his  per- 
sonal contract  relation  with  the  trustee  can  be  avoided  only  by  his  consent, 
by  stipulation  or  inference  that  it  shall  not  exist.  To  say  that  he  must 
be  held  to  so  consent  from  mere  knowledge  that  the  person  with  whom  he 
is  contracting  is  acting  as  trustee,  is,  if  what  has  just  been  said  is  true, 
to  beg  the  question. 

Such  is  the  conclusion  to  which  we  should  logically  come  upon  the 
ordinary  principles  of  contract.  Let  us  look  at  the  authorities.  In  Hors- 
ley  V.  Bell,  1  Brown's  Ch.,  lOln,  laborers  employed  by  commissioners  for 
a  navigation  improvement,  sought  personal  judgment  In  reply  to  sul> 
stantially  the  same  argument  advanced  here,  Ashurst,  J.  said  "it  is  absurd" 
to  say  the  laborers  shall  have  no  remedy  "except  against  the  fund."  Gould 
J.  said  "they  were  to  take  care  to  have  money  to  pay  their  workmen,  then 
are  the  workmen  to  lose  by  their  inattention?"  The  law  raises  an  as- 
sumpsit to  those  who  have  done  the  meritorious  act.  The  Lord  Ch. 
said  "it  is  their  fault  if  they  enter  into  contracts  when  they  have  no  money 
to  answer  them."  The  absurdity  referred  to  must  have  arisen  in  the  mind 
of  the  judge  upon  the  general  principles  to  which  we  have  just  referred. 

This  decision  was  approved  in  Eaton  v.  Bell,  5  Barn.,  and  Aid.,  34. 

In  Barry  v.  Rush.  1  T.  R.,  691,  defendant  was  held  personally  liable, 
though  he  signed  as  administrator^  though  it  may  have  been  because  he 
bound  himself  J  his  heirs,  etc. 

In  Lucas  v.  Williams,  4  DeGex  F.  &  J.,  436,  though  the  decision  seems 
to  have  turned  upon  a  question  of  practice,  the  court  say  they  cannot  fol- 
low the  argument  that  plaintiff  should  proceed  to  prove  against  the  estate, 
instead  of  against  defendant  personally. 

In  Kinder  v.  Howarth,  2  Stark.,  354,  defendant  an  assignee  was  held 
personally  liable  for  goods  supplied  for  a  business  carried  on  for  the  bene- 
fit of  the  creditors,  by  their  consent,  although  charged  to  the  insolvent 
himself,  who  was  carrying  on  the  business  as  agent  for  the  assignee.  In 
ex  parte  Garland,  10  Ves.,  Jr.,  110,  Lord  Eldon  recognized  the  principle, 
though  it  was  not  necessary  to  decide  it.  He  said  of  an  executor  continu- 
mg  business  by  express  direction  of  the  will,  "he  becomes  liable  as  person- 
ally responsible  to  the  extent  of  all  his  own  property;  also  in  his  own 
person,  as  he  may  be  proceeded  against  as  a  bankrupt,  though  he  is  but  a 
trustee."  It  was  also  held  that  creditors  had  liens  upon  the  portion  of  the 
estate  embarked  in  the  business  so  that  a  double  remedy  was  recognized. 

So  in  the  American  cases.  In  .Lovell  v.  Field,  5  Vt.,  221,  an  action 
for  goods  sold  administrator,  the  court  said :  "The  promise  is  their  own 
and  they  are  personally  liable"  although  it  was  said  they  may  make  it  on 
the  credit  of  the  estate. 

In  Trueman  v.  Tilden,  6  N.  H.,  201,  the  court  recognized  the  right 
of  the  creditor  for  goods  sold  and  delivered,  to  look  to  the  adminstratoi' 
personally,  or  to  the  estate  at  his  election. 

In  Liverman  v.  Rand,  6  Foster,  90,  the  same  court  held,  in  an  action 
against  an  admistrator  for  services  as  attorney,  "He  stands  to  the  plaintiflF 
in  the  relation  of  any  other  employer.  He  might  have  made  a  special 
contract,  excluding  any  personal  liability  on  his  part  if  he  had  chosen  to 
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do  SO.  But  as  the  case  stands,  there  is  nothing  to  relieve  him  from  his 
liabihty.  No  other  promise  is  necessary  than  that  implied  from  the 
employment." 

See  also  Luscomb  v.  Ballard,  5  Gray,  403;  Gear  v.  Huston,  8  S.  & 
R.,  402. 

In  Harding  v.  Evans,  3  Porter  (Ala.),  221,  an  administrator  was  held 
personally  liable  for  goods  furnished  to  run  the  decedent's  plantation 
the  remainder  of  the  year,  although  he  was  required  by  law  to  do  so,  the 
court  remarking  that  his  remedy  was  to  retain  the  amount  from  his  ac- 
count. 

In  Long  V.  Redman,  58  Ind.,  58,  an  administrator  was  held  personally 
for  services  of  an  attorney  rendered  to  the  estate  at  his  request  in  the 
absence  of  a  waiver  of  such  liability.  The  creditor's  right  to  an  election  of 
remedies  was  also  referred  to. 

We  have  been  referred  to  only  two  cases  as  sustaining  the  contrary 
principle.  W.  Cement  Co.  v.  Jones,  by  the  St.  Louis  Court  of  Appeals, 
February,  1880,  and  Chateau  v.  Suydam,  21  N.  Y.,  179.  In  the  former, 
the  guardian  of  a  lunatic  was  held  not  to  be  personally  liable  for  goods 
purchased  by  him  in  continuing  the  lunatic's  business.  It  proceeds  en- 
tirely upon  the  theory  that  the  guardian  was  an  agent,  known  to  be  such, 
and  known  to  have  no  authority  to  bind  his  principal.  The  court  held 
that  he  was  a  mere  agent  for  the  lunatic.  This  was  no  doubt  based  upon 
the  law  under  which  he  was  appointed.  If  the  title  remained  in  the  luna- 
tic the  guardian  would  be  only  an  agent,  not  a  trustee.  We  do  not  ques- 
tion the  correctness  of  the  decision,  but  its  principles  do  not  apply  to  this 
case  for  the  reason  just  stated.  The  latter  case  is  in  point  for  defendant, 
but  it  was  expressly  repudiated  in  Ferrin  v.  Myrick,  41  N.  Y.,  in  which 
Hunt,  C.  J.,  says  Choteau  v.  Suydam  does  not  affect  ttie  authorities  he 
reviews,  because  the  learned  judge  had  not  considered  them.  It  was  con- 
ceded in  the  opinion  dissenting  from  the  conclusion  that  the  estate  was 
not  liable,  that  the  administrator  "could  be  sued  and  charged  personally." 
See  also  to  same  effect,  Mygatt  v.  Wilcox,  45  N.  Y.,  309,  and  New  v.  NicoU 
73,  N.  Y.,  127.  In  Myer  v.  Blakeman,  2  Selden,  580,  the  court  said:  "It 
is  undoubtedly  true,  as  a  general  rule,  that  when  a  trustee  employs  agents 
in  the  execution  of  his  trust,  they  are  to  look  to  him  individually,  etc.  If 
he  is  in  funds  he  is  bound  to  protect  the  estate,  in  which  case  he  has  no  lien, 
and  consequently  cannot  assign  any,  having  none  to  assign.  But  bein? 
without  lunds,  and  a  necessity  arising  for  expenditures,  etc.,  he  may  either 
make  them  himself,  and  be  allowed  for  them  in  the  passing  of  his  accounts, 
or  may  engage  others  to  do  it  upon  the  credit  of  the  fund."  New  v.  NicoW 
is  verv  similar  to  the  case  at  bar.  , 

The  same  principle  is  recognized  in  Lucht  v.  Behrens,  28  O.  S.,  231 : 
In  Conger  v.  Atwood,  id.  134,  the  creditor  was^  permitted  to  proceerf 
against  the  estate,  it  appearing  that  the  money  for  wWch  she  sued  had  gone 
into  it  but  the  court  admit  her  right  to  elect  whether  she  will  proceed 
against  the  administrator  personally  instead.  It  is  the  creditor  who  has 
this  election.  The  defendant  cannot  pleafd  that  he  might  have  proceeded 
otherwise.  Also  Cincinnati  Ice  Co.  v.  Pfau.  Hamilton  district  court  9 
Am.  Law  Rec.  306;  (s.  c.  6  Dec.  R.,  969). 

The  executor  of  a  tenant  who  continues  occupation  is  liable  for  rent 
personally  as  well  as  in  his  representative  capacity.  Taylor,  L.  &  T.,  sec- 
tion 459. 

The  same  has  been  held  of  assignees  in  insolvency. 
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In  the  opinion  in  Hallam  v.  Maxwell,  2  C.  S.  R.,  136,  cited  by  defend- 
ant's counsel,  we  think  the  learned  judge  failed  to  notice  the  difference 
between  a  trustee's  liability  for  loss  o*^  \rust  funds  and  his  liability  upon 
his  contracts.  The  former  is  to  the  beneficiary  and  depends  upon  want  of 
ordinary  care.  The  trustee  is  not  liable  if  he  take  the  same  care  of  the 
trust  property  that  a  prudent  man  would  take  of  his  own.  The  latter  is 
to  one  to  whom  he  has  made  a  promise,  express  or  implied,  to  make  pay- 
ment. But  this  case  would  fall  even  within  the  principle  deduced  from  the 
authorities  in  that  case,  p.  141  i.  e.  that  though  not  primarily  liable,  at 
least,  "when  acting  bona  fide  in  discharge  of  a  duty  imposed  by  law,"  the 
trustee  become  so  "when  he  departs  from  his  actual  duty  and  volunteers 
to  do  something  outside  of  his  duty  for  the  benefit  of  the  estate."  The 
judgment  in  that  case  was  reversed  in  2  C.  S.  R.,  384,  and  assignees  held 
personally  liable  for  legal  services  rendered  the  estate  at  their  request  and 
charged  to  them  as  assignees.  It  is  argued  that  the  decision  was  upon  the 
ground  that  employment  imports  personal  liability  of  the  employer.  This 
is  true,  but  it  does  not  follow,  and  we  do  not  understand  the  court  to  hold 
that  purchases  do  not  import  such  liability.  We  can  conceive  of  no  differ- 
ence between  the  relation  of  a  trustee,  to  one  who  at  his  request  has  ren- 
dered services,  and  his  relation  to  one  who  at  his  request  has  furnished 
goods  to  the  estate.  We  may  say  here,  too,  that  we  can  see  no  distinction 
between  administrators  and  assignees  in  this  respect.  Their  duties  and 
relation  to  estates  in  their  charge,  are  nearly,  i{  not  quite  identical.  Kil- 
bourne  v.  Fay,  29,  O.  S.,  264,  280. 

Nor  do  we  agree  with  counsel  for  defendants  that  the  hardship  of 
the  case,  if  that  can  be  considered  to  affect  a  rule  of  law,  is  upon  their 
side.  If  either  is  to  suffer,  do  not  the  principles  of  justice  require  that  it 
should  be  the  trustee  who  knew  the  condition  of  the  estate,  who  was  in 
fairness  bound  to  keep  its  purchases  within  its  means,  and  to  whose 
management  may  be  due  its  inability  to  pay  when  the  time  for  payment 
comes,  rather  than  the  creditor,  who  had  neither  knowledge  nor  control. 

If  there  be  any  hardships  in  this  case,  the  evidence  does  not  disclose 
it.  For  aught  that  appears,  defendants  have  in  their  hands  ample  funds 
from  which  to  pay  plaintiffs,  and  they  may  have  credit  for  such  payments 
in  their  account  if  they  satisfy  the  probate  court  that  the  purchases  were 
fairly  made  for  the  benefit  of  the  estate.     Section  6357,  R.  S. 

As  there  was  no  stipulation  by  plaintiffs,  that  they  would  look  only 
to  the  business,  and  nothing  which  raises  such  implication,  for  plaintiffs 
describing  defendants  as  assignees  upon  their  books  can  have  no  greater 
effect  that  their  admitted  knowledge  that  defendants  bought  as  such,  we 
find  that  they  are  entitled  to  recover  against  the  defendants  personally, 
the  agreed  price  of  the  goods  sold. 

Force  &  Foracker,  J.J.,  concur. 

Mitchell  &  Holmes,  and  J.  H.  Perkins  for  plaintiffs. 

W.  M.  Ramsey  and  D.  M.  Hyman,  for  defendants. 
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[Superior  Court  of  Cincinnati,  General  Terni»  January,  1881]. 
Force,  Foraker  and  Harmon,  JJ. 
JAMES  GOLDRICK  v.  LIFMAN  LEVY. 

1.  To  say  of  a  lawyer  that,  "he  is  crazy,  has  a  soft  spot  in  his  head,  not  in  his 

right  mind,  etc.,"  not  actionable  per  se  unless  spoken  of  him  in  his  profession. 

2.  Such  language  when  spoken  of  him  generally,  without  reference  to  his  profes* 

sion,  is  mere  vituperation  and  abuse. 
8.    But  to  say  of  a  lawyer  that,  "he  has  never  been  admitCed  to  the  bar;   he  has 
no  right  to  practice  law;  is  an  impostor  and  is  imposing  on  the  courts;"  is 
actionable  per  se  because  these  statements  necessarily  refer  to  him  in  his 
profession  and  are  calculated  to  prejudice  and  injure  him  therein. 


FORAKEK,  J. 

This  is  an  action  to  recover  for  slander. 

The  petition  states  that  the  plaintiff  is  an  attorney  and  counsellor«-at- 
law,  regularly  admitted  to  practice  in  the  state  and  federal  courts  of  Ohio, 
of  good  name  and  reputation;  that  he  had  never  been  guilty  of  mal-prac- 
tice,  or  any  imposition  or  unprofessional  acts,  yet  the  defendant  malicious- 
ly intending  to  injure  and  defame  the  good  name  and  character  of  the 
plaintiff,  and  to  cause  it  to  be  believed  that  plaintiff  was  an  imposter,  and 
had  no  lawful  right  to  practice  law,  or  to  appear  as  an  attorney  or  coun* 
sellor-at-law,  and  had  never  been  admitted  to  practice  as  such  attorney 
and  counsellor-at-law  in  the  courts  of  Ohio,  and  to  cause  it  to  be  believed 
that  the  plaintiff  was  not  a  person  of  sound  mind,  but  was  an  imbecile  and 
unfit  to  be  intrusted  with  business,  in  a  certain  discourse  which  he  had 
of  and  concerning  plaintiff,  in  the  presence  and  hearing  of  divers  good 
people,  spoke,  uttered  and  published  of  and  concerning  the  plaintiff, 
among  other  things,  the  false,  scandalous,  malicious  and  defamatory 
words  following;  viz:  ''He,"  meaning  plaintiff,  "is  not  a  member  of  thia 
bar,"  meaning  the  Hamilton  county  bar,  "and  he,"  meaning  plaintiff  "is 
a  fraud.  He  never  has  been  admitted  to  practice  law,  and  has  no  right 
to  appear  as  counsel  for  any  one,  and  that  if  never  admitted  he  never  could 
be  admitted."  "That  he,"  meaning  plaintiff,  "is  crazy,  he  is  top-heavy, 
and  does  not  know  what  he  is  doing."  "That  he,"  meaning  plaintiff,  "is 
an  imposter,  and  is  imposing  on  our  courts,  and  I  intend  to  challenge  his 
right  to  appear  as  an  attorney." 

The  plaintiff  further  says  that  by  reason  of  the  speaking  of  these 
words,  he  has  been  injured  in  his  good  name  and  character  to  the  damage 
of  twenty-thousand  dollars. 

For  a  second  cause  of  action,  the  plaintiff  says  that  the  defendant, 
knowing  the  premises,  and  maliciously  contriving  and  intending  to  injure 
and  defame  plaintiff  in  his  good  name  and  reputation,  in  a  certain  dis- 
course which  he  had  of  and  concerning  plaintiff,  in  the  presence  and  hear- 
ing of  divers  good  people  falsely,  wickedly  and  maliciously  spoke,  uttered 
and  published  of  and  concerning  the  plaintiff,  among  other  things,  the 
false,  scandalous  and  defamatory  words  as  follows,  viz. :  "That  he,  James 
Goldrick,  is  a  fraud  and  an  impostor.  That  he  has  no  right  to  practice 
law  in  any  of  our  courts.  That  he  has  never  been  admitted  to  practice 
law.  That  he  is  not  in  his  right  mind,  and  has  a  soft  spot  in  the  head," 
to  plaintiffs  damage  in  the  sum  of  thirty  thousand  dollars. 

Prayer  for  judgment  for  $50,000.  To  this  petition  the  defendant  filed 
a  general  demurrer  which  is  now  before  the  court  upon  motion. 
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The  question  to  be  determined  is,  therefore,  whether  or  not  the  peti- 
tion states  facts  sufficient  to  constitute  a  cause  of  action. 

It  is  clear  that  the  words  set  out,  if  spoken  generally,  of  one  having 
no  office,  trade  or  profession,  would  not  be  actionable  without  special 
<lama|?e  shown. 

The  question  is,  therefore,  stated  in  another  form,  whether  these 
words  are  actionable  because  spoken  of  one  who  is  by  profession  an  at- 
torney and  counsellor-at-law. 

It  is  manifest  that  some  of  these  words  were  spoken  of  the  plaintiff 
in  his  professional  character,  and  we  think  it  equally  apparent  that  others 
were  not 

For  instance,  the  words,  "He  is  not  a  member  of  this  bar.  He  is  a 
fraud.  He  never  has  been  admitted  to  practice  law,  and  has  no  right  to 
appear  for  any  one,  and  that  if  never  admitted  he  never  could  be  admitted," 
clearly  enough  relate  to  him  in  his  profession.  So  also  the  words,  "He  is 
an  imposter,  and  is  imposing  on  our  courts,  and  I  intend  to  challenge  his 
right  to  appear  as  an  attorney." 

While  on  the  other  hand  we  think  the  words,  "He  is  crazy;  he  is  top- 
heavy,  and  does  not  know  what  he  is  doing,"  have  relation  to  him  indi- 
vidually, and  generally,  without  regard  to  his  professional  character  or 
duties.  It  is  argued  that  these  words,  "He  is  crazy;  he  is  top-heavy,  he  has 
a  soft  spot  in  his  head,  etc.,  are  actionable  per  se,  when  merely  spoken 
of  one  who  is  an  attorney,  and  therefore  actionable  here,  without  special 
damage  shown,  on  the  ground  that  they  necessarily  imply  a  lack  of  that 
talent  and  the  mental  attainments  that  are  considered  necessary  to  a  safe 
and  successful  practitioner  of  the  law,  and  hence  are  calculated  to  pre- 
judice and  damage  the  plaintiff  in  his  profession. 

There  are  authorities  which  seem  to  go  to  the  extent  of  supporting 
this  cla^T"t 

Section  112  of  Starkie  on  Libel  and  Slander  says: 

"Where  the  office,  profession,  or  employment  of  the  plaintiff  requires 
^eat  talent  and  hieh  mental  attainments,  general  words,  imputing  want 
of  ability,  are  actionable,  without  express  reference  to  his  particular  char- 
acter, for  they  necessarily  include  an  ability  to  discharge  the  duties  of  such 
a  situation.  Thus  to  say  of  a  barrister  generally  that  he  is  a  'dunce,'  has 
been  neld  to  be  actionable;  the  word  dunce  being  commonly  taken  to 
mean  a  person  of  dull  capacity  who  is  not  fit  to  be  a  lawyer." 

If  to  say  of  a  man  who  is  a  lawyer,  but  without  reference  thereto,  that 
he  is  a  dunce,  be  actionable,  it  would  seem  to  be  also  actionable  to  say  of 
such  a  man  generally  that  "he  is  crazy,  top-heavy,  has  a  soft  spot  and  does 
not  know  what  he  is  doing,  for  certainly  these  statements  would  show 
him  "not  fit  to  be  a  lawyer." 

But  while  there  is  this  authority,  and  others  of  similar  import  that 
might  be  referred  to,  there  is  another  class  of  cases  which  hold  that  words 
that  are  not  actionable  per  se,  when  spoken  of  one  generally  do  not  be- 
come so  when  spoken  of  one  who  has  an  office,  trade  or  profession,  unless 
spoken  of  him  in  his  vocation  and  pertain  and  apply  to  it. 

Secor  V.  Harris,  18  Barb.,  425;  Carroll  v.  White,  33  Barb.,  425;  Camp 
V.  Martin,  23  Conn.,  86;  Johnson  v.  Robertson,  8  Port.  Ala.,  486. 

To  say  of  a  lawyer  "that  he  is  ignorant  of  his  profession,  and  is  no 
lawyer,  and  that  fools  only  go  to  him  for  law,  or  that  he  is  guilty  of  mal- 
practice, or  is  a  cheat,  a  rogue,  are  a  knave  m  his  profession,  are  actionable 
per  se* 
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But  mere  vituperative  language  or  general  abuse  of  a  professional 
man  is  not  actionable  unless  it  has  reference  to  his  conduct  in  his  pro- 
fession. 

Note  1,  to  section  88,  Starkie  on  Libel  and  Slander,  citing: 

Banks  v.  Allen,  1  Roll,  Abr.,  54;  Baber  v.  Morfue,  1  Sid.,  327;  Day  v. 
Buller,  3  Wils.,  29. 

Adopting  the  language  first  quoted,  and  following  the  rule  last  stated, 
we  think  the  words  "He  is  crazy,  top-heavy,  has  a  soft  spot,  etc."  were 
mere  vituperation  and  general  abuse  of  the  plaintiff,  without  reference 
to  his'  professional  character,  and  for  that  reason  not  actionable. 

But  as  to  the  other  words  complained  of  we  think  differently. 

To  say  of  a  lawyer  that,  **He  is  not  a  member  of  this  Bar;  that  he  has 
never  been  admitted  to  practice  law,  and  has  no  right  to  appear  as  counsel 
for  any  one,  and  that  he  is  an  imposter,  and  is  imposing  on  the  courts," 
is,  beyond  question,  so  speaking  of  him  in  his  professional  character  as 
to  tend  to  prejudice  him  in  his  profession. 

But  words  are  actionable  without  proof  of  special  damage,  which 
directly  tend  to  the  prejudice  of  any  one  in  his  office,  trade  or  business. 
Starkie,  section  88. 

The  demurrer  is  overruled. 

E.  P.  Dustin,  attorney  for  plaintiff, 

R.  D.  Jones,  attorney  for  defendant. 


LANDLORD  AND  TENANT.  22 

[Superior  Court  of  Cincinnati,  General  Term,  January,  1881]. 

Force,  Foraker  and  Harmon.  JJ. 

tSAMUEL  S.  BROWN  and  JAMES  M.  SCHOONMAKER,  Administrators,  v. 

CANAL  ELEVATOR  AND  WAREHOUSE  CO. 

Lessees  brought  suit  against  their  lessor,  under  a  clause  in  their  lease,  which  en- 
titled them,  at  the  end  of  their  term,  to  payment  for  improvements  placed  by 
them  on  the  premises.  The  lessor  defended  on  the  ground  that  bv  a  clause  ia 
the  lease  the  lessees  were  required  to  renew,  if  the  lessor  should,  during  the 
term,  "purchase  the  title  in  fee  simple  to  said  premises,"  in  which  event  the 
lessees  should  not  be  entitled  to  payment  for  improvements  until  the  expiration 
of  the  term  in  renewal;  and  that  he  had,  during  the  original  term,  purchased 
such  title  in  fee  simple  and  given  the  lessees  notice  that  he  required  them  to 
renew.  Held :  In  such  action  it  is  not  sufficient  for  the  lessor,  in  proving  his 
title,  to  show  that  he  had,  during  the  term,  made  an  agreement  with  the  owners 
of  the  fee  for  the  purchase  of  the  premises,  the  evidence  further  showing  that 
he  had  not,  during  the  term,  paid  the  purchase-money  or  received  a  conveyance. 

FORAKER,  J. 

This  case  was  reserved  upon  the  evidence. 

The  petition  states  that  on  the  21st  day  of  April,  1871,  the  defendant  leased  to 
th.e  said  Wm.  H.  Brown  and  one  Samuel  B.  Murphy,  partners  as  Brown  &  Murphy, 
their  legal  representatives  and  assigns  for  the  term  from  May  1,  1871,  until  the 
first  day  of  September,  1879. 

1.  The  privilege  of  occupying  and  using  the  space  from  ten  to  twenty  feet 
over  and  above  the  west  fourteen  feet  of  lot  57,  on  the  subdivision  of  lots  made  by 
the  Bank  of  the  United  States. 

2.  Also  the  privilege  of  occupying  and  using  the  space  aver  the  race  or  water- 
way adjoining,  and  next  west  of  said  fourteen  feet,   being  twenty  feet  wide  and 

ninety  feet  deep with  an  agreement  in  the  lease  contained  providing  that  the 

lessor  might  make  certain  improvements  on  "the  premises  to  be  used  by  lessees  in 

tThis  decision  has  been  affirmed  by  the  supreme  court.  See  opinion  86  O.  S.  660. 
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carrying  on  their  business.  Said  improvements  to  be  paid  for  by  the  lessees,  but 
to  remain  upon  the  land,  and  binding  the  lessor  to  repay  to  the  lessees  the  amount  of 
the  cost  of  the  improvements,  without  interest  at  the  expiration  of  the  term. 

That  the  said  lessees  paid  the  rents  reserved,  except  $50  for  the  last  month's 
rent,  and  observed  all  the  other  conditions  of  the  lease  on  their  part  to  be  observed; 
that  they  constructed  the  contemplated  improvements  at  a  cost  of  $2,849.  That 
said  Murphy  sold  and  assigned  to  Wm.  H.  Brown  all  his  interest  in  the  lease.  That 
the  term  has  expired  and  by  reason  thereof,  said  sum  has  become  due  and  payable, 
and  the  same  is  owing  to  these  plaintiffs  as  the  legal  representatives  of  Wm.  H. 
Brown,  who  is  deceased,  less  said  sum  of  $50,  with  interest  from  September  1,  1879. 

The  defendant  files  an  answer  admitting  that  plaintiffs  are  the  legal  represen- 
tatives of  Wm.  H.  Brown  and  the  execution  of  the  lease,  but  denying  all  the  other 
allegations  of  the  petition,  and  by  way  of  cross  petition,  says  the  lease  contained 
also  the  following  provision,  to- wit: 

"It  is  furthei-  covenanted  and  agreed  by  and  between  said  parties,  that  in  case 
the  said  lessor  shall,  during  said  term,  purchase  the  title  in  fee  simple  to  said  prem- 
ises, the  said  lessees  hereby  agree  and  bind  themselves  and  their  legal  representa- 
tives to  renew  this  lease,  at  the  expiration  of  said  term,  and  take  said  premises  for 
the  further  term  of  eight  (8)  years  from  the  said  ist  day  of  September,  1879,  upon 
the  same  terms,  conditions,  covenants  and  agreements  as  above  set  forth.'' 

That  during  said  term  the  lessor  did  purchase  the  title  in  fee  simple  to  said 
premises,  and  notified  the  plaintiffs -thereof,  and  thereby  said  lease  was  renewed  for 
the  further  term  of  eight  years  from  September  i,  1879,  upon  the  same  terms,  con- 
ditions, covenants  c^id  agreements  as  contained  therein,  and  the  same  is  now  a  valid 
and  subsisting  lease.  Also  that  plaintiffs  after  notice  of  said  purchase  occupied  said 
premises  and  held  possession  of  the  same  under  said  lease  after  the  expiration  of 
said  original  term,  September  i,  1879,  and  then  and  there  covenanted  to  pay  the 
rent  therefor  for  said  renewal  term. 

This  cross  petition  concludes  with  a  prayer  for  judgment  for  the  rent  accruing 
since  August  i,  1879. 

For  their  reply  plaintiffs  admit  that  the  lease  contained  the  provision  set  forth 
in  defendants'  cross  petition,  but  deny  each  and  every  other  allegation  thereof. 

Upon  these  pleadings  two  general  questions  are  raised: 

1.  Did  the  defendant,  before  the  expiration  of  the  original  term,  purchase  the 
fee  simple  title  to  the  premises,  according  to  the  terms  of  the  provision  relied  upon 
by  the  defendant,  so  as  to  bind  plaintiffs  to  renew,  and  if  not, 

2.  Did  the  plaintiffs  so  hold  over  after  the  expiration  of  the  original  term  as 
to  thereby  work  a  renewal  by  operation  of  law. 

The  evidence  shows  that  at  the  time  of  the  execution  of  the  lease  by  the  Canal 
Elevator  Co.  to  Brown  &  Murphy,  it  held  the  premises  by  lease,  the  fourteen  feet 
first  described,  by  a  short  term  lease,  and  the  balance  by  a  perpetual  lease  from 
the  state  of  Ohio. 

Only  a  day  or  two  before  the  expiration  of  the  lease  the  Canal  Elevator  Com- 
pany procured  from  the  owners  of  the  fourteen  feet  a  contract  of  sale  of  the  same, 
which,  without  stopping  to  consider  the  various  questions  raised  and  arg^ued  by 
counsel  as  to  its  effect,  we  think  was  sufficient  to  amount  to  a  purchase  of  the  title 
in  fee  simple  within  the  contemplation  of  the  provision  for  a  renewal,  so  far  as  this 
part  of  the  "said  premises"  was  concerned. 

The  defendant  did  not,  within  the  term,  purchase  the  fee  simple  title  to  the 
premises  held  under  perpetual  lease  from  the  State. 

The  first  question  is  then,  in  another  form,  whether  or  not  the  purchase  of  the 
fee  simple  title  to  the  one  piece,  and  not  to  the  other,  was  a  performance  of  the 
condition  precedent  binding  plaintiffs  to  renew.  This  depends  upon  the  construc- 
tion to  be  given  the  language  used  by  the  parties  in  the  provision.  In  determining 
this  construction  the  intention  of  the  parties  must  prevail,  if  it  can  be  ascertained, 
and  be  consistent  with  the  language  used.  To  ascertain  this  intention  it  is  proper  to 
look  to  the  facts  and  circumstances  surrounding  the  parties  at  the  time,  consider 
what  it  was  they  were  dealing  about,  what  knowledge  they  had  of  the  same,  and, 
in  short,  grasp  the  entire  situation  as  nearly  as  possible. 

To  this  end  it  is  urged  by  counsel  for  the  defendant  that  the  fact,  appearing 
;n  the  evidence,  that  the  lease  held  by  the  defendant  on  the  fourteen  feet  was  for  a 
short  term,  expiring  about  the  time  the  lease  here  in  controversy  was  to  expire, 
while  the  other  lease  was  perpetual,  should  be  considered;  also  the  further  fact,  ap- 
pearing by  the  evidence,  that  there  was  no  way  by  law  provided  whereby  the  fee 
simple  title  could  be  purchased  from  the  state.  And  they  forcibly  argue  from  these 
facts  that  purchasing  the  fee  simple  title  to  said  premises  must  be  held  to  have 
meant    the    fee    simple  title  to  only  the  fourteen  feet,  since  the  purchase  of  the 
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fee  simple  title  from  the  state  was  not  necessary  to  enable  the  defendant  to  re-let 
while  either  a  purchase  or  a  new  lease  to  the  other  premises  was.  This  circum- 
stance they  contend,  in  connection  with  the  fact  that  a  fee  simple  from  the  state 
could  not  be  obtained  without  an  act  of  the  legislature  authorizing  it,  an  authority 
probably  difficult  to  get,  warrants  the  construction  they  claim. 

While  these  facts  may  be  said  to  be  not  only  consistent  with  such  a  claim,  but 
to  go  further,  and  tend  to  prove  such  to  have  been  the  intention  of  the  parties,  yet 
they  are,  at  the  same  time,  at  least  not  inconsistent  with  the  claim  of  plaindifs,  that 
both  pieces  were  intended  to  be  covered  by  the  expression  "said  premises." 

The  immauterialitv,  if  such  it  was,  to  the  plaintiffs  whether  the  defendant  held  a 
perpetual  lease  or  a  fee  simple  title  from  the  state  is  not  inconsistent  with  the  idem 
that  the  provision  related  to  this  title  as  well  as  the  other,  since  it  is  by  no  meant 
an  uncommon  thin^  for  practically  immaterial  matters  to  be  the  subject  of  contract. 
And  granting  that  it  was  immaterial  we  know  of  no  authority  that  would  warrant 
the  court  in  disregarding  it  for  that  reason.  But  we  are  not  prepared  to  say  it  was 
immaterial.  From  the  perpetual  lease  from  the  state  to  the  defendant,  in  evidence, 
it  appears  that  a  great  number  of  conditions  were  imposed  upon  the  defendant  and 
those  holding  under  it  by  virtue  of  that  instrument.  It  might  have  been  that  some 
of  these  terms  and  conditions  were  regarded  by  the  lessees  of  the  defendant  as 
onerous,  and  it  might  have  been  with  a  view  to  escape  responsibility  to  the  public 
officers  of  the  state  for  the  performance  of  them,  that  it  was  made  a  condition  prece- 
dent to  a  renewal  that  the  fee  simple  should  be  acquired  by  the  defendant. 

Neither  was  the  difficulty  of  getting  a  fee  simple  from  the  state  inconsistent 
with  the  idea  that  the  expression  of  the  parties  means  both  pieces.  That  is  a  cir- 
cumstance to  be  considered,  but  nothing  more,  and  manifestly  mere  difficulty  in 
carrying  out  what  may  be  expressed  cannot  be  said  to  be  inconsistent  with  the 
expression.  And  so  we  might  go  on  with  every  fact  and  circumstance  that  has 
been  cited  to  show  that  while  it  may  be  consistent  with,  and  tend  to  prove,  the 
construction  claimed  by  defendant  to  be  what  the  parties  intended,  yet  at  the  same 
time  none  of  them  is  inconsistent  with  the  opposite  view. 

Looking  at  the  lease  and  reading  the  whole  of  it  in  connection  with  this  pro- 
vision we  find  that  after  describing  the  premises,  both  pieces,  and  naming  the  term 
it  proceeds  to  name  the  purposes  for  which  "said  premises"  are  demised;  then  fol- 
lows the  reservation  of  rents  for  "said  premises;"  and  next  a  provision  about  under 
letting  "said  premises;"  a  re-entry  of  "said  premises;"  then  a  covenant  against 
waste  in  "said  premises,"  and  to  deliver  up  "said  premises."  All  these  expressions 
occur  in  the  lease  before  the  provision  in  controversy  is  reached,  and  manifestly 
all  of  them  refer  to  both  pieces. 

Then  follows  the  provision  under  construction,  and  it  provides  that  in  case  the 
lessor  during  the  term  purchases  the  fee  simple  title  to  "said  premises,"  the  lessees 
will  again  take  "said  premises." 

Tlie  expression  said  premises,"  as  used  here,  is  just  as  broad  as  it  is  when 
used  in  any  of  the  other  places  mentioned.  If  it  means  both  pieces  when  used  else- 
where, why  not  here?  But  it  must  be  further  observed  that  what  the  defendant 
was  to  purchase  in  fee  simple  title  to,  and  what  the  plaintiffs  were  to  take  a  renewal 
lease  upon,  were  both  expressed  by  the  term  "said  premises."  It  cannot  be  claimed 
that  plaintiffs  intended  to  renew  their  lease,  upon  the  same  rents,  etc,  upon  only 
the  fourteen  feet.  It  is  evident  they  were  to  have  the  other  premises  also.  But  if 
they  were  to  have  both  pieces  it  was  simply  because  the  expression  ''said  premises'* 
meant  both,  and  if  that  expression  meant  both  when  applied  to  the  plaintiffs,  it 
must  also  have  meant  both  when  applied  to  the  defendant  We  think,  therefore, 
that  without  regard  to  its  materiality  or  difficulty,  the  condition  precedent  to  tiie 
obligation  of  plaintiffs  to  renew  was  the  purchase  of  the  fee  simple  title  to  both 
pieces,  and  that  inasmuch  as  the  fee  simple  title  was  not  purchased  to  both  during 
the  term  the  plaintiffs  did  not  become  bound  to  renew. 

Having  come  to  this  conclusion  with  respect  to  this  question,  it  becomes  neces- 
sary to  consider  whether  or  not  there  was  such  a  holding  over  by  the  plaintiffs  as 
to  work  a  renewal  by  operation  of  law. 

The  eVidence  upon  this  branch  of  the-  case  shows  that  plaintiffs  expected  to 
vacate  the  premises  at  the  end  of  the  term,  and  that  they  were,  witti  the  knowledge 
of  the  defendant,  making  preparations  to  do  so.  They  had  presented  to  the  de- 
fendant a  bill  for  the  cost  of  the  improvements,  and  there  had  been  some  talk  about 
the  condition  for  renewal.  Mr.  Bauer,  plaintiffs'  agent  and  manager,  saying,  to 
Mr.  Wood,  the  president  of  the  defendant,  that  they  were  not  bound  to  renew  unless 
the  fee  simple  title  was  purchased  during  the  term,  was  told  by  Mr.  Wood  that  the 
lease  had  still  "some  time  to  go,"  as  the  witness  expressed  it,  "and  not  to  be  in 
a  hurry." 
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This  was  before  the  contract  of  sale  of  the  fourteen  feet.  Afterward,  on  Sat- 
urday evening,  a  formal  written  notice  was  served  upon  plaintiffs'  manager,  in- 
forming him  that  the  defendant  had  purchased  the  fee  simple  title  to  the  premises 
and  requesting  a  renewal  in  accordance  with  the  terms  of  the  provision  of  the 
original  lease. 

The  plaintiffs  are  non-residents  and  were  not  present  in  person,  but  their  man- 
ager, Mr.  Bauer,  testifies  that,  having  received  this  notice,  and  supposing  it  to  be 
correct  in  its  statements,  ancf  therefore  believing  that  the  defendant  had  acquired 
tstle  in  fee  simple  so  as  to  bind  plaintiffs  to  renew,  he  continued  in  possession  for 
two  or  three  days,  and  that  a  quantity  of  coal  (about  375  bushels)  that  was  in  one 
of  the  bins,  remained  there,  because  he  could  not  sooner  sell  it  until  the  i8th  of 
September. 

We  do  not  think  such  a  holding  over  ought  to  work  such  an  effect  as  defend- 
ant claims. 

It  was  a  holding  over  not  only  under  a  mistake  of  fact,  but  under  a  mistake 
of  fact  induced  by  the  defendant.  Such  a  holding  over  may  be  not  only  explained 
but  relieved  against. 

In  accordance  with  these  conclusions,  the  plaintiffs  are  entitled  to  judgment 
as  prayed  for  in  their  petition. 

Sage  &  Hiiikle,  for  plaintiffs. 

Stallo  &  Kittredge  and  A.  B.  Huston,  for  defendant. 


25  COWTRACT— EVIDENCE. 

[Hamilton  District  Court,  February,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

HENRY  W.  TAYLOR  v.  LOUIS  BECKER. 

A  contract  made  by  the  vendee  of  real  estate  not  to  use  it  during  his  ownership  for 
saloon  purposes  may  be  enforced  by  injunction,  and  parol  evidence  will  be 
received  to  show  that  such  agreement  was  a  part  of  the  consideration  of  the 
sale,  and  by  mistake  and  fraud  was  not  executed  and  delivered  by  the  purchaser 
at  the  time  the  title  papers  parsed. 

This  case  conies  into  this  court  by  appeal  from  the  common  pleas» 
and  was  there  instituted  to  compel  the  defendant  to  execute  and  deliver 
to  plaintiff  the  following  agreement  as  a  part  of  the  consideration  of  the 
sale  of  the  lot  therein  described,  to  said  Becker,  to-wit: 

"In  consideration  that  the  executors  of  David  H.  Taylor  have  sold 
me  lot  number  nine  for  eight  hundred  dollars,  I  hereby  pledge  myself  to 
said  executors  of  David  H.  Taylor's  estate,  that  the  improvement  here- 
after to  be  erected  on  lot  number  nine,  Carrolls'  subdivision  shall  not 
during  my  ownership  of  said  lot  and  premises  be  used  for  saloon  pur- 
poses." 

The  plaintiff  alleges  that  said  agreement  should  have  been  signed  and 
delivered  to  him  by  defendant,  when  he  delivered  the  deed  for  the  prop- 
erty to  him,  and  when  said  defendant  delivered  the  mortgage,  notes,  and 
cash  to  him,  plaintiff,  about  the  11th  day  of  October,  1879.  He  avers  that 
said  agreement  was  a  part  of  the  consideration  of  the  sale  and  delivery 
of  the  deed;  that  by  mistake  and  fraud  it  was  not  delivered  by  defendant 
to  him.  He  further  avers  the  defendant  has  improved  the  property,  and 
that  on  the  22d  of  February,  1880,  he  proposed  to  Open  and  conduct  therein 
in  violation  of  said  agreement,  a  saloon.  He  prayed  in  addition  to  the 
delivery  of  said  agreement  that  the  defendant  might  be  refrained  from 
using  said  property  for  saloon  purposes  while  he  remained  the  owner 
thereof.  He  further  avers  that  he  had  tendered  back  the  first  payment 
made  and  the  mortgage  and  note  delivered  to  him  by  said  defendant,  and 
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that  he  had  offered  to  compensate  him  for  his  improvements,  all  of  which 
offers  had  been  refused. 

The  defendant  denied  that  he  agreed  to  buy  the  property  with  any 
such  Umitation  upon  its  use.  The  plaintiff  at  first  desired  that  such  a 
limitation  should  be  inserted  in  the  deed,  to  which  he  objected,  and  then 
showed  him  some  such  papers  as  set  forth  in  petition,  and  asked  him  to 
sign  it.  He  avers  that  he  refused  so  to  do,  and  the  plaintiff  thereupon 
w^aived  and  abandoned  said  propositions  and  made  him  a  clear  deed  to 
the  property,  without  any  limitations  for  the  consideration  of  $20  per  foot, 
$500  cash,  balance  in  one,  two  and  three  years,  secured  by  mortgage,  and 
he  prayed  that  the  petition  might  be  dismissed. 

JOHNSTON,  J. 

Upon  the  trial  the  defendant  objected  to  introduction  of  parol  testi- 
mony to  show  that  anything  else  was  agreed  upon  than  what  the  deed 
contained.  Evidence  of  that  character  was  received,  subject  to  his  ex- 
ception, but  we  think  properly  for  two  reasons. 

It  is  well  settled  in  this  state,  in  fact  everywhere,  that  the  considera- 
tion named  in  a  deed  for  the  conveyance  of  real  estate,  is  not  conclusive 
upon  either  party,  but  either  may  introduce  parol  evidence  to  show  that 
other  and  additional  considerations  entered  into  and  formed  part  of  the 
consideration  of  the  sale  or  grant.  Parol  evidence  was  also  competent  to 
show  that  the  defendant  agreed  to  execute  and  deliver  to  plaintiff  such  an 
agreement  at  the  time  of  the  delivery  of  the  deed,  for  plaintiff  avers  that 
he  so  agreed,  but  that  by  mistake  and  fraud  of  defendant  it  was  not  done. 
It  is  only  by  parol  evidence  that  a  mistake  can  be  shown  to  have  occurred. 
That  equity  will  relieve  either  party  to  a  deed  against  a  mistake  or  the 
fraud  of  either  party  is  equally  well  settled  and  it  is  unnecessary  to  refer 
to  the  cases.  Such  being  the  rule  in  equity,  the  question  then  for  deter- 
mination in  this  case  is,  did  Becker  in  fact  agree  as  a  part  of  the  terms  of 
sale  to  execute  and  deliver  to  Taylor's  Executors,  the  agreement  not  to 
use  said  property  for  saloon  purposes,  while  he  owned  it.  That  the  owner 
of  real  estate  may  by  agreement  with  the  purchaser,  place  such  a  restric- 
tion or  Umitation  upon  the  future  use  of  property  about  to  be  conveyed, 
there  can  be  no  doubt.  It  becomes  a  binding  obligation  upon  both  parties 
provided  it  be  not  an  illegal  restriction,  or  of  a  character  inimical  to  public 
policy,  or  in  restraint  of  trade  or  the  like.  The  restriction  in  this  case,  it 
is  not  claimed  is  open  to  any  of  these  objections.  The  parties  deal  at  arms' 
length.  The  vendor  names  his  terms.  The  vendee  may  accept  them  or 
reject  them.  It  is  the  vendee's  folly  to  buy  a  property  with  limitations 
upon  its  use,  if  he  expects  to  use  it  for  any  purpose  he  may  thereafter  sec 
proper.  Ordinarily  the  restriction  appears  in  the  body  of  the  deed.  Here 
it  was  to  be  contained,  as  it  is  claimed  in  a  contemporaneous  written  obli- 
gation at  defendant's  request.  As  to  the  policy  or  wisdom  of  a  grantor  in 
placing  such  a  limitation  upon  his  grant,  we  have  nothing  to  say.  Upon 
that  we  express  no  opinion. 

In  a  case  in  the  New  York  court  of  appeals,  41  New  York,  448; 
Plumb  V.  Tubbs,  where  a  grantor  placed  a  perpetual  restriction  of  this 
character  upon  his  grant,  that  court  said : 

"Whether  this  plan  is  wise  or  unwise,  is  not  for  us  to  say.  No  man 
is  bound  by  law  to  be  wise.  He  has  a  legal  right  to  be  wise  or  otherwise, 
in  his  own  judgement,  or  as  his  caprice  may  determine."  It  is  but  proper 
to  say  that  this  estate  owned  a  number  of  acres  of  salable  land  adjoining 
this  lot,  and  it  was  claimed  that  being  well  adapted  for  residence  purposes 
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in  the  village,  and  held  for  sale  for  that  purpose  only,  that  if  a  building  for 
saloon  purpose  should  be  erected  thereon  it  would  keep  away  a  desirable 
class  of  people,  and  greatly  injure  the  value  of  the  remaining  property. 

Lx)oking  then  at  the  evidence  in  the  case,  we  find  that  when  Becker 
first  examined  the  lot  with  a  view  of  buying  it,  he  was  told  that  it  would 
not  be  sold  to  be  used  for  saloon  purposes  at  any  price — that  the  estate 
was  not  obliged  to  sell  it — this  by  Mr.  Carroll.  When  he  first  saw  Taylor, 
he  told  him  the  same  thing  and  that  tHe  price  was  $25  per  foot,  and  that 
the  deed  should  contain  a  provision  that  the  property  never  should  be  used 
for  saloon  purposes — this  Becker  declined  to  accede  to,  and  negotiations 
were  broken  off  for  several  weeks.  To  Mr.  Carroll,  Becker  said:  "I  have 
seen  Mr.  Taylor  and  he  wants  $25  per  foot,  and  to  bind  me  in  the  deed  not 
to  use  it  for  saloon  purposes.  He  then  called  to  see  Mr.  Carroll,  and  not 
seeing  him,  Carroll  called  on  him.  His  son,  a  young  man,  called  with 
him.  He  told  Carroll  of  the  restrictions  Taylor  insisted  upon.  Carroll 
told  him  that  they  were  all  interested  in  preventing  its  being  used  for  sa- 
loon purposes.  His  son  heard  him  say  this  to  Becker,  and  further  that 
he  could  not  get  it  for  that  purpose.  Carroll  suggested  to  Becker  the  out- 
side written  agreement  as  being  less  objectionable  than  putting  it  in  the 
deed.  Becker  then  said  to  Carroll:  "You  see  Taylor  and  tell  him  I  will 
pay  $20  per  foot  for  the  lot  and  agree  in  writing  that  I  will  not  use  it  for 
saloon  purposes  while  I  own  it."  He  had  before  told  Mr.  Carroll,  that  as 
far  as  he  was  concerned  he  was  willing  to  agree  not  to  use  it  for  saloon 
purpose,  that  he  wanted  it  for  a  family  residence  and  cigar  manufactory, 
that  being  his  occupation ;  that  he  was  living  too  near  saloons,  and  wanted 
to  get  his  family  away  from  them  and  their  influence.  Carroll  saw  Taylor 
for  Becker  and  he  yielded  the  $5.00  per  foot,  but  insisted  upon  the  restric- 
tion while  Becker  should  own  it,  and  the  next  day  submitted  a  paper  to 
Carroll  covering  that  question  which  is  in  evidence ;  that  was  the  first  or 
second  of  October,  1879.  Becker  then  saw  Taylor  on  the  third,  and  Tay- 
lor testifies  that  the  said  mortgage  note  and  this  article  of  agreement  were 
all  drawn  up  by  him  according  to  the  terms  proposed  by  Carroll  and  the 
paper  handed  to  Becker.  The  deed  was  sent  to  New  Jersey  for  the  co- 
executor  to  sign.  Becker  being  desirous  of  starting  his  building  at  once, 
the  deed  would  be  delivered  to  him  on  its  return,  upon  his  complying  with 
the  terms  of  payment  as  agreed  upon.  That  on  the  10th  or  11th  of 
October  the  papers  passed,  but  Taylor  testifies  that  through  mistake  he 
did  not  get  the  outside  writing  from  Becker  with  the  mortgage  note  and 
Taylor  gave  him  a  memorandum  that  he  might  commence  at  once,  and 
cash  payment,  that  he  entirely  forgot  it,  his  mind  being  much  engrossed 
at  the  time  in  moving  his  family  from  Oakley  to  College  Hill.  Becker 
made  no  mention  of  this  paper.  The  testimony  of  the  Mayor  of  River- 
side is  important.  To  him,  Becker  said  before  he  opened  his  saloon: 
"I  have  beaten  both  Carroll  and  Taylor;  I  did  agree  when  I  bought  the 
property  that  I  would  not  use  it  for  saloon  purposes,  but  I  did  not  sign  any 
writing,  and  I  can  do  now  just  as  I  please  with  the  property." 

It  is  but  proper  to  say  that  this  paper  was  not  withheld  by  Becker 
by  the  advice  of  his  attorney,  who  was  present  when  the  title  papers 
passed.  Evidence  was  offered  that  the  ,§aloon  ,was  a  nuisance  and  a 
damage  to  the  adjoining  property.  The  evidence  of  the  defendant  con- 
sisted of  his  own  testimony  and  the  memorandum  of  October  3d,  givingf 
him  permission  to  go  on  with  his  improvements,  etc.,  hereinbefore  referred 
to.  His  testimony  was  of  too  negative  and  evasive  a  character,  consisting 
mainlv  of  a  denial  or  want  of  recollection  of  the  conversations  with  the 
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witnesses  named.  He  said  that  while  Taylor  at  first  insisted  on  the  saloon 
matter  going  in  the  deed  and  to  be  perpetual,  and  that  he  wanted  $%  a 
foot,  he  finally  on  their  last  negotiation  agreed  to  take  $20  per  foot,  and 
give  him  a  clear  title  withotit  any  limitations  whatever.  This  briefly  is 
the  evidence  before  us.  To  establish  a  mistake  or  fraud  in  a  transaction 
of  any  character,  the  party  averring  it  must  establish  it  by  clear  and  con- 
vincing testimony.  It  is  the  opinion  of  the  court  that  by  mistake  this 
agreement  forming  a  part  of  the  consideration  of  the  grant  was  not  exe- 
cuted and  delivered  as  it  was  agreed  between  both  grantor  and  grantee, 
it  should  be.  Taylor  says  he  wholly  forgot  it,  and  that  Becker  also  forgot 
it  or  purposely  withheld  the  paper  or  any  reference  to  it,  we  have  no  doubt 
His  statement  to  Mayor  Lord  strongly  inclines  jus  to  believe  the  latter. 
2  Johns  Ch.,  695*6  Gillespie,  v.  Moon.  As  the  case  presents  itself  to  the 
court  upon  the  evidence,  Becker  has  obtained  this  property  without  the 
payment  of  the  considerations  he  agreed  to  give  Taylor  for  it  The  de- 
livery of  this  agreement,  signed  bv  Becker  to  Taylor  the  day  the  title 
papers  passed,  was  just  as  essential  and  obligatory  upon  him  as  was  the 
payment  by  him  of  the  cash  payment.  Our  supreme  court  in  Stines  v. 
Dorman  25  O.  S.,  580,  583,  where  the  grantee  had  agreed  not  to  use  the 
property  conveyed,  as  a  hotel  or  boarding-house,  while  the  grantor  con- 
tinued in  the  business  in  the  same  village,  says:  ''The  stipulation  relates 
to  the  mode  in  which  the  premises  conveyed  are  to  be  enjoyed,  and 
qualifies  the  estate.  The  limitation  on  the  use  enters  into  the  considera- 
tion of  the  conveyance,  and  if  not  unlawful,  it  ought,  upon  plain  principles 
of  justice,  to  be  enforced."  *  *  ♦  "the  consideration  is  sufficient,  for 
the  restriction  formed  a  material  part  of  the  consideration  by  which  the 
property  was  obtained,  and  under  the  circumstances,  must  be  regarded 
as  reasonable  and  not  oppressive,"  and  the  defendant  was  enjoined. 

The  paper  given  to  Becker  by  Taylor,  October  3d,  giving  him  the 
right  to  take  possession  of  the  lot  to  commence  his  building,  etc.,  was  not 
the  contract  of  sale  between  the  parties.  It  named  no  consideration,  nor 
did  it  state  any  terms,  but  referred  to  them  as  "agreed  upon."  It  was  but 
a  license  to  take  possession  in  advance  of  the  delivery  of  the  deed  and 
payment  of  anything  on  the  lot.  The  contract  of  sale  was  by  parol,  fol- 
lowed by  part  performance  which  relieved  it  of  the  statute  of  frauds. 

The  defendant  will  execute  and  deliver  to  plaintiff  the  paper  in  the  pe- 
tition described,  and  he  is  enjoined  from  using  the  premises  for  saloon 
purposes  as  long  as  he  remains  the  owner. 

William  Disney,  for  plaintiff. 

Gray  &  Tischbein,  for  defendant. 


MORTGAGE.  33 

[Superior  Court  of  Cincinnati,  General  Term,  January,  i88i]. 

Force,  Foraker  and  Harmon,  JJ. 

ELLEN  MAHONEY,  by  guardian,  v.  GOEPPER,  et  al. 

A  mortgage  executed  by  an  insane  person  is  valid  and  enforceable,  $o  far  as  the 
consideration  was  for  the  benefit  of  or  on  account  of  the  mortgagor,  and  its 
lien  will  be  limited  to  the  extent  of  the  amount  not  paid  to,  or  for.  or  by 
direction  of  such  person,  and  also  in  so  far  as  it  is  given  to  secure  the  ante- 
cedent debt  of  the  mortgagor's  husband  without  new  or  other  consideration, 
it  will  be  avoided. 
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FORCE,  J. 

Decree  having  been  rendered  in  favor  of  Goepper  and  of  Metz  upon 
mortgages  held  by  them  respectively,  given  by  Ellen  Mahoney  and  her 
husband  upon  land  owned  by  her,  and  the  term  at  which  the  judgment 
was  entered  having  passed,  she  filed  petition  by  her  guardian,  alleging 
that  she  was  insane,  at  the  time  the  mortgages  were  executed,  and  at  the 
time  the  judgment  was  rendered,  and  is  so  still;  and  that  before  the  rendi- 
tion of  the  judgment,  she  had  been  declared  insane  by  the  probate  court, 
and  a  guardian  had  been  appointed.  The  prayer  is  that  the  judgment  be 
set  aside  and  vacated.    Answers  are  filed  to  this  petition. 

It  sufficiently  appears  from  the  evidence  that  when  the  judgment  was 
rendered,  she  had  been  judicially  found  to  be  insane,  and  her  guardian 
had  been  appointed.  Her  guardian,  not  having  been  made  a  party  to  the 
suit,  there  was  error  in  fact.  And,  there  being  no  claim  for  a  personal 
judgment,  and  no  issue  requiring  a  jury,  the  case  is  now  heard  upon  the 
validity  of  the  defense  to  the  mortgages. 

The  rule  that  a  lunatic's  conveyance  by  deed  is  void,  comes  from  the 
case  of  Thompson  v.  Leach,  decided  in  1697,  reported  3  Mod.,  301;  12 
Mod.,  173,  and  in  various  other  reports  of  the  reign  of  William  and  Mary. 
The  deed  in  that  case  was  a  surrender  by  tenant  for  life  to  a  contingent 
remainderman  in  tail.  It  was  ruled  "the  surrender  is  void,  for  whatever 
is  done  by  an  infant  or  non  compos  mentis  which  takes  effect  only  by  deed, 
is  void;  but  it  is  otherwise  in  case  of  a  feoffment  by  reason  of  the  notoriety 
and  solemnity  thereof." 

It  is  stated  in  Hobart,  p.  224,  and  in  other  of  the  older  books«  that  a 
lunatic's  conveyance  by  fine,  or  by  common  recovery,  when  the  lunatic 
appeared  to  the  precipe  in  person,  not  by  power  of  attorney,  was  avoidable 
not  void. 

The  distinction  between  an  insane  person's  void  and  voidable  deeds, 
was  between  such  public  and  solemn  acts  as  a  feoffment,  a  fine  and  a  re- 
covery, and  secret  conveyances  as  surrender  and  release. 

It  further  appears  from  the  report  of  the  case  as  determined  before 
it  went  up  to  the  House  of  Lords  the  first  time,  that  the  surrender  in  this 
case  was  by  a  deed,  technically  delivered,  but  retained  by  the  surrenderer, 
which  was  without  consideration,  and  did  not  come  to  the  knowledge  of 
the  surrenderee  till  more  than  five  years  after  its  execution.  3  Lev.,  284, 
3  Mod.,  296,  Salk.,  427,  565,  576. 

Lord  Mansfield  in  his  thoroughly  considered  opinion  in  Zouch  v. 
Parsons,  3  Bur.,  1794,  declared  that  the  ruling  in  Thompson  v.  Leach,  so 
far  as  it  referred  to  infants,  was  not  law.  It  is  not  accepted  now  in  Eng- 
land as  settled  law  as  to  insane  persons. 

Coke  defined  a  non  compos  mentis  as  a  person  wholly  without  memory 
or  understanding.  He  was  understood  to  be  a  raving  maniac,  a  maunder- 
ing lunatic,  a  staring  idiot,  or  one  afflicted  with  mental  disease  in  such 
pronounced  form  that  his  very  appearance  proclaimed  his  infirmity.  The 
growth  of  medical  science  has  enlarged  the  boundaries  of  admitted  insan- 
ity. A  person  is  now  recognized  as  insane,  though  sound  and  reasonable 
upon  all  topics  but  one.  A  person  may  be  insane  though  his  disease  be 
not  observed  till  some  exciting  cause  inflames  it  to  display.  The  insane 
sometimes  with  great  cunning  conceal  their  infirmity.  It  thus  often  hap- 
pens that  a  person,  really  insane,  lives  and  transacts  business  a  long  time 
without  exciting  suspicion  of  his  condition.  Accordingly  since  the  case 
of  Molton  V.  Camroux,  the  rule  is  well  settled  in  England  that  the  con- 
tract of  an  insane  person,  if  fair  in  itself  and  fairly  made  with  one  who  has 
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not  knowledge  or  notice  of  the  infirmity,  and  is  executed,  will  not  be  set 
aside,  but  will  be  sustained. 

Lord  Chancellor  Truro,  in  Price  v.  Berrington,  3  M.  &  G.,  498,  said 
he  did  not  consider  it  settled  law  that  the  conveyance  of  a  lunatic  is  void, 
but  he  would  treat  it  as  an  open  question  if  it  should  come  before  him. 
Later,  Lord  Chancellor  Cranworth  in  Elliott  v.  Ince,  7  D.,  M.  &  G.,  475, 
more  pointedly  intimated  the  doubt.  And  afterwards,  when  a  bill  was 
filed  to  declare  void  a  deed  made  by  a  lunatic,  the  complainant  did  not 
venture  to  rely  on  lunacy  alone,  and  the  court  found  that  as  the  "deed 
was  a  purely  gratuitous  deed,  executed  by  an  insane  man  under  a  total 
misapprehension  and  for  a  purpose  which  has  ^not  taken  effect,  no  effect  can 
be  given  to  it  in  favor  of  one  claiming  under  such  grantee."  Manning  v. 
Gill,  L.  R.,  13  Eq.,  483. 

Accordingly  where  a  mortgage,  fair  in  itself,  was  given  to  one  who 
had  no  knowledge  or  notice  of  the  insanity,  such  mortgagee  had  a  right 
to  foreclose,  and  the  insanity  of  the  mortgagor  was  no  defense.  Campbell 
V.  Hooper,  3  Sm.  &  Giff.,  153. 

In  the  United  States,  the  cases  are  not  all  in  accord.  In  New  York 
it  is  held  that  if  the  grantor  is  so  insane  that  he  does  not  know  what  it  is 
that  he  is  doing  when  he  executes  the  deed,  the  deed  is  void.  Vandeuson 
V.  Sweet,  51  N.  Y.,  378.  And  a  mortgage  executed  by  one  whose  mind 
is  enfeebled  and  affected,  yet  who  understands  what  he  is  doing,  if  the 
transaction  is  in  all  respects  fair,  is  valid  and  will  be  enforced.  Hicks  v. 
Marshall,  15  N.  Y.,  327. 

The  supreme  court  of  Pennsylvania  held  that  Thompson  v.  Leach  is 
still  a  correct  statement  of  the  law,  and  as  we  have  no  feoffments  but  only 
conveyances  by  deed,  the  deed  of  conveyance  of  an  insane  person  is  void. 
Estate  of  Sarah  De  Silver,  5  Rawle,  111. 

The  supreme  court  of  the  United  States  held,  as  all  courts  hold,  that 
a  power  of  attorney  executed  by  a  lunatic  is  void.  The  learned  judge  who 
delivered  the  opinion  argued  further,  on  the  same  ground  with  the 
supreme  court  of  Pennsylvania,  that  the  deed  of  conveyance  of  a  lunatic 
is  void.     Dexter  v.  Hall,  15  Wall.,  9. 

But  in  the  L-nited  States,  a  deed  of  bargain  and  sale  operates  as  a 
feoffment;  the  delivery  of  the  deed  transfers  seisin.  Arnold  v.  Richmond 
Iron  Works,  1  Gray,  434;  Hare  v.  Jernigan,  76  N.  C,  471.  And  deeds 
now  being  executed  before  witnesses  who  attest,  acknowledged  before  a 
public  officer,  and  placed  on  record  where  they  are  open  to  the  inspection 
of  all,  have  as  great  ''notoriety  and  solemnity"  as  a  feoffment.  Hence  all 
the  reasons  which  induced  the  court  of  King's  Bench,  two  hundred  years 
ago  to  hold  the  feoffment  of  an  insane  person  voidable  only,  exist  in  the 
United  States  as  reasons  for  holding  the  deed  of  bargain,  and  sale  of  an 
insane  person  to  be  voidable  only.  And  it  is  generallv  so  held.  Harvey 
v.  Hobson,  53  Me.,  453;  Allis  v.  BiUings,  6  Mete,  415;  Arnold  v.  Rich- 
mond Iron  Works,  1  Gray,  434;  Riggan  v.  Green.  80  N.  C,  236.  Elston 
v.  Jasper,  45  Texas,  409;  Breckenridge  Heirs  v.  Ormsbv,  1  J.  J.  Marsh., 
239;  Nichol  v.  Thomas,  53  Ind.,  42;  Scanlan  v.  Cobb,  85  111.,  296. 

The  ruling  in  Indiana  is  the  more  pointed  because  the  statute  there 
enacts  that  "every  contract,  sale  or  conveyance  of  every  person,  while  a 
person  of  unsound  mind,  shall  be  void."  The  court  holds  that  this  ap- 
plies only  to  persons  under  guardianship,  not  to  insane  persons  for  whom 
no  guardian  has  been  appointed. 

The  English  rule  as  to  executed  contracts  of  an  insane  person  is 
generally  followed  in  the  United  States.     Young  v.  Stevens,  48  N.  H.,. 
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133;  Matthieson  v.  McMahon,  38  N.  J.  Law,  537,  McCormick  v.  Little, 
85  111.,  62. 

Deeds  executed  by  a  person  under  circumstances  where  his  executed 
contract  would  be  sustained,  and  where  the  parties  could  not  be  put  in 
statu  quo,  have  been  held  valid  and  binding.  Scanlan  v.  Cobb,  85  111.,  296; 
Riggan  v.  Green,  80  N.  C,  236. 

And  a  mortgage  executed  under  the  same  circumstances  has  been 
enforced.     Crouse  v.  Holman,  19  Ind.,  30. 

Whatever  be  the  rule  as  to  conveyances,  it  seems  upon  both  reason 
and  authority  that  a  mortgage  executed  under  such  circumstances  should 
be  held  valid,  at  least  so  far  as  the  consideration  was  for  the  benefit  of  or 
on  account  of  the  mortgagor. 

In  this  case,  $110  of  the  $1,500  secured  by  the  mortgage,  held  by 
Goepper,  was  not  paid  to  Mrs.  Mahoney  or  for  her  benefit,  or  on  her  ac- 
count, or  by  her  direction.  The  lien  of  this  mortgage  must  be  limited 
$1,390.  The  mortgage  for  $442,  held  by  Metz  was  given  simply  to  secure 
an  old  debt  of  her  husband  already  due  by  him  to  Metz.  There  was  no 
new  or  other  consideration.  This  mortgage  is  not  binding  on  her.  Judg- 
ment modified  accordingly. 

Gierke,  Mannix  &  Cosgrove,  for  plaintiff. 

Mitchell  &  Holmes,  for  defendant. 


35  ^  [Hamilton  District  Court]. 

JOHN  JACOB  UNTERSINGER  v.  NIAGARA  INS.  CO. 
For  decision  in  this  case  see  6  Dec.  R.,  986  (s.  c.  9  Am.  Law  Rec,  401). 


63  FWIUDULENT  CONVEYANCE. 

[Hamilton  District  Court,  February,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

tHARRIET  M.  SEWELL  v.  OSCAR  S.  LOVETT,  et  al. 

Conveyance  of  real  estate  to  enable  party  to  go  on  bond  of  indicted  persons,  with 
condition  to  reconvey  as  soon  as  prisoner  is  released  on  the  bond,  is  a  fraud 
on  the  court,  and  reconveyance  cannot  be  enforced  by  suit. 

LONGWORTHi  J. 

Plaintiff  alleges  that  she  was  the  owner  of  certain  property  on  Mount 
Auburn;  that  at  the  June  term,  1877,  of  the  court  of  common  pleas  one 
Eph.  Martin  was  indicted  by  the  grand  jury,  and  desiring  to  enable  Lovett 
to  go  upon  Martin's  bond,  that  he  might  be  released  from  jail,  she  exe- 
cuted to  Lovett  a  deed  of  general  warranty  for  this  land ;  that  Lovett  there- 
upon was  accepted  as  bondsman  for  Martin;  that  the  condition  of  the 
bailbond  was  complied  with,  and  she  now  asked  that  the  court  decree  a 
reconveyance  to  her  from  Lovett  for  this  property.  The  defendants 
denied  these  allegations,  and  the  court  said  that  the  evidence  offered  at  the 
trial  upon  all  these  points  was  conflicting.  Most  of  the  important  wit- 
nesses have  been  impeached,  but  other  witnesses  have  been  brought,  who 
testified  that  they  would  not  believe  them  under  oath  from  what  they 
knew  of  their  general  reputation  for  truth  and  veracity. 

tThis  case  was  dismissed  by  the  supreme  court  for  want  of  preparation,  Janu- 
ary 29,  1884.  A  motion  to  reinstate  was  overruled,  June  17,  1884,  the  entry  being 
'There  is  no  bill  of  exceptions  in  the  record,  and  without  one  there  seems  to  be 
no  ground  to  disturb  the  judgment  below." 
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Although  a  parol  trust  upon  a  deed  absolute  upon  its  face,  when 
clearly  established,  will  be  enforced  by  a  court  of  equity,  such  trust  mutt 
be  very  clearly  and  very  satisfactorily  proved.  The  warranty  deed  from 
Mrs.  Sewell  to  Ix)vett,  bears  date  of  8th  September,  1875.  She  alleged, 
that,  in  fact,  it  was  executed  in  June,  1877.  This  was  denied  by  the  de- 
fendant Assuming  that  what  she  said  was  true,  that  the  deed  was  executed 
at  the  time  it  bears  date,  she  testifies  that,  at  that  time,  she  lived  in  In- 
dianapoHs.  Her  son  and  her  two  daughters,  whose  testimony  is  not 
impeached,  testify  that  in  the  month  of  June,  1877,  the  son  received  a 
letter  from  his  father,  who  was  then  in  Cincinnati  inclosing  this  deed  and 
requesting  that  his  mother  execute  it  and  return  it  for  the  purpose  of 
enabling  Lovett  to  go  upon  the  bond  of  Martin,  and  that  this  was  done. 
It  was  not  pretended  by  Mrs.  Sewell  that  she  herself  made  any  agreement 
with  Lovett  about  a  reconveyance  of  this  property,  nor  by  the  son  or 
daughter.  Such  an  agreement,  if  made  at  all,  must  have  been  made  be- 
tween her  husband,  as  her  agent  on  her  behalf,  and  Lovett  The  only 
evidence  that  such  an  agreement  was  ever  made  was  found  in  a  quitclaim 
deed,  which  was  introduced  in  evidence  dated  June  25,  1877,  purporting 
to  be  made  by  O.  S.  Lovett,  conveying  the  property  to  M.  F.  Gregory,  the 
sister  of  Mrs.  Sewell.  Lovett  denied  that  this  deed  was  ever  executed  by 
him,  and  the  notary  public  who  took  the  acknowledgment,  Mr.  McCly- 
mon  testified  that  Sewell  brought  to  his  office  a  man  whom  he  did  not 
know,  whom  he  introduced  as  Lovett,  and  who  acknowledged  this  deed. 
From  his  description  this  man  bore  no  resemblance  to  Lovett  whatever, 
and  being  confronted  with  Lovett  in  court,  McClymon  said  he  could  not 
recognize  him  at  all  as  the  man  who  had  acknowledged  the  deed. 

As  against  this  the  testimony  of  experts  was  to  the  effect  that  the 
signature  of  this  deed  was  probably  the  signature  of  Lovett,  written  by  the 
same  hand  that  wrote  the  admitted  signatures  in  the  case. 

Assuming  this  deed  as  Lovett's  deed,  it  woula  tend  to  show  an  agree- 
ment between  him  and  Sewell  that  this  property  should  be  reconveyed 
by  him  to  Mrs.  Sewell  through  Mrs.  McGregory,  on  the  25th  of  June, 
1877,  immediately  after  the  warranty  deed  from  Mrs.  Sewell  to  him  and 
immediately  after  his  acceptance  as  bondsman  by  the  court  of  com- 
mon pleas.  If  the  court  were  to  believe  all  the  evidence  for  the  plaintiff 
therefore,  and  disbelieve  all  the  evidence  for  the  defendant,  the  plaintiff 
had  succeeded  in  establishing  an  agreement  between  herself  by  which  she 
was  to  convey  the  title  to  Lovett  of  this  property,  to  the  end  that  he  might 
be  accepted  as  a  bondsman  in  the  court  of  common  pleas,  and  he  then 
immediately  reconveyed  to  her  the  property,  thereby  committing  a  fraud 
upon  the  court,  persuading  the  court  that  the  defendant,  Lovett,  was  pos- 
sessed of  property  to  which  he  never  had  and  never  expected  to  have  any 
title  whatever.  If  such  an  agreement  were  established,  it  was  an  agree- 
ment that  no  court  of  equity  would  enforce,  and  if  this  was  not  the  agree- 
ment, there  was  no  evidence  whatever  tending  to  show  there  was  any 
agreement  to  reconvey  at  all.  All  conveyance  to  a  person  on  consideration 
that  he  will  go  upon  a  bond  was  a  good  conveyance.  Going  upon  the 
bond  was  a  sufficient  consideration  for  the  deed,  and  the  agreement  to  re- 
convey  must  be  clear,  satisfactory  and  honest,  before  the  court  would  as- 
sert its  extraordinary  jurisdiction  to  enforce  it  as  against  a  deed  absolute 
on  its  face  made  for^  sufficient  consideration.     Petition  dismissed. 

I.  M.  Jordan  and  H.  L.  Cooper  for  plaintiff. 

Herbert  Jenner,  for  defendant. 
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66  [Hamilton  District  Court,  February,  i88i]. 

STATE  OF  OHIO,  ex.  rel.,  OUTCALT  v.  JAS.  F.  CHALFANT,  et.  al. 

For  opinion  in  this  case  see  6  Dec.  R.,  1033  (s.  c.  9  Am.  Law  Rec,  633).    The 
decision  was  reversed  by  the  supreme  court.     See  opinion,  Z7  O.  S.,  6o. 


67  [Hamilton  District  Court,  February,  i88i]. 

CHARLOTTA  SEELMEYER  v.  PAULINE  SEELMEYER,  et.  al. 
For  opinion  in  this  case  see  6  Dec.  R.,  1021  (s.  c.  9  Am.  Law  Rec,  55i)- 


67  [Hamilton  District  Court,  February,  1881]. 

HENRY  DANBY  v.  ANTHONY  FAY,  Admr.  of  H.  S.  VAIL. 
For  opinion  in  this  case  see  6  Dec.  R.,  1020  (s.  c.  9  Am.  Law  Rec,  560). 


67  FRAUDULENT  CONVEYANCE. 

[Hamilton  District  Court,  March,  1881]. 

Cox,  Johnson  and  Longworth,  JJ. 

tPATRICK  BRANNON  v.  JOHN  B.  PURCELL,  et  al. 

In  a  conveyance  where  good  faith  is  not  doubted,  but  which  in  fact  hinders,  delays 
or  prejudices  creditors,  fraud  will  be  implied.  It  will,  however,  only  be  set 
aside  on  the  application  of  the  parties  actually  prejudiced  thevcby. 

Action  to  set  aside  a  conveyance  of  John  B.  Purcell  to  his  brother,  Edward 
Purcell,  as  made  to  defraud  the  rights  of  creditors,  and  in  contemplation  of  insol- 
vency, with  intent  to  prefer  creditors. 

LONGWORTH,  J. 

John  B.  Purcell  is  the  Archbishop  of  the  Roman  Catholic  Church  of  the  Dio- 
cese, and  his  brother,  Edward  Purcell,  was  a  clergyman  or  priest  in  that  church, 
and  known  as  the  chancellor  or  business  manager  of  the  financial  affairs  of  the 
Archbishop.  It  was  the  custom,  for  a  long  time,  of  the  Archbishop  to  receive 
money  on  deposit  from  his  parishioners  to  be  kept  for  them,  he  paying  interest  on 
the  deposit,  and  gradually  the  custom  grew  so  that  a  regular  banking  business  was 
carried  on  for  the  benefit  of  the  parishioners  and  the  church.  The  disastrous  failure 
of  these  reverend  gentlemen  is  a  matter  of  public  history;  whether  caused  by  the 
financial  panic  that  ruined  so  many  business  men,  or  by  inexperience  in  business 
affairs,  naturally  to  be  expected  from  persons  of  their  profession,  or  perhaps  by 
an  undue  faith  that  their  endeavors  would  be  blessed  by  a  power  whose  kingdom 
is  not  of  this  world,  it  is  unnecessary  to  consider.  The  result  was  disastrous  alike 
to  the  parishioners  and  the  church,  and  especially  to  the  reverend  gentlemen  who 
represented  it. 

There  can  not  be  a  question  that  their  only  desire  was  to  benefit  the  church 
and  their  parishioners,  and  that  their  object  was  to  benefit  others,  and  not  them- 
selves: that  they  were  without  blame  for  any  of  these  losses,  in  so  far  as  bad  faith 
or  dishonesty  can  be  charged.  We  are  persuaded  that  the  object  of  making  the 
deed  was  not  to  defraud  or  prefer  creditors,  but  to  protect  those  who  had  claims 
against  the  Archbishop  and  his  brother.  The  honesty  of  the  motives  of  these  gen- 
tlemen is  beyond  question.  It  is  urged  the  effect  of  this  deed  is  to  defeat  and 
defraud  certain  creditors,  and  to  prefer  others.  If  this  was  the  effect  of  the  deed 
the  law  will  impute  fraud.  The  law  includes  many  things  in  imputing  fraud  which 
are  not  in  themselves  dishonest.     But  if  the  deed  has  the  effect  to  injure  creditors, 

tThe  judgment  in  this  case  wa?  affirmed  by  the  supreme  court.  See  opinion, 
41  O.  S.  187. 
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fraud  will  be  inferred^,  even  though  the  motives  of  those  making  the  deed  are  per- 
fectly honest.     The  sole  question  is  as  to  the  effect. 

On  the  4th  of  March,  1879,  for  the  nominal  consideration  of  one  dollar  and 
"other  good  and  sufficient  considerations,"  the  deed  was  executed.  It  is  claimed 
by  counsel  for  the  defense  that  the  Archbishop  was  largely  indebted  to  Edward 
Purcell,  and  that  this  would  be  a  sufficient  consideration  for  the  deed,  apart  from 
anything  else.  The  Archbishop  states  that  the  object  of  the  deed  was  to  avoid 
the  unseemly  effect  of  an  assignment  by  the  Archbishop  of  the  church;  that  the 
real  trust  was  that  Edward  Purcell  should  make  an  assignment  for  the  benefit  of 
the  creditors  of  both. 

That  the  deed  was  not  intended  to  be  a  conveyance  to  Edward  for  his  benefit 
is  clear  from  the  evidence.  That  it  was  intended  for  the  benefit  of  the  creditors 
of  the  Archbishop  as  well  as  those  of  Edward  Purcell  is  also  clear.  The  question 
is.  does  it  operate  for  the  benefit  of  the  creditors  of  the  Archbishop  or  in  fraud 
of  their  rights. 

It  is  in  testimony  that  the  debts  of  Edward  Purcell  were  those  of  the  Arch- 
bishop, and  the  debts  of  the  Archbishop  were  the  debts  of  Edward  Purcell;  that  the 
Archbishop  did  not  owe  anything  that  Edward  did  not  owe,  and  that  Edward  did 
not  owe  anything  that  the  Archbishop  did  not  owe;  that  they  were  joint  trustees 
of  the  fund  they  held,  not  as  their  own  property,  and  not  for  their  own  emolument 
or  enjoyment,  but  as  the  property  of  the  church  or  their  parishioners;  or,  in  another 
sense,  that  they  were  partners  in  treating  this  fund,  and  that  the  debt  of  either 
Vras  the  debt  of  both.  On  the  other  hand,  evidence  was  introduced  to  show  that 
there  were  debts  of  Edward  Purcell  that  were  not  those  of  the  Archbishop.  I! 
this  were  true,  the  deed  would  be  in  fraud  of  the  creditors  of  the  Archbishop,  be- 
cause Edward  Purcell,  making  an  assignment,  his  creditors,  who  were  not  the 
creditors  of  the  Archbishop,  would  share  equally  with  those  of  the  Archbishop 
in  the  distribution  of  the  proceeds. 

It  is  shown  that  Edward  Purcell  was  a  guardian  of  minors,  appointed  by  the 
probate  court,  and  that  judgments  were  rendered  against  him  on  this  account,  which 
were  paid  by  the  sureties  on  his  bond,  and  for  which  he  is  liable,  the  Archbishop 
not  appearing  in  the  matter,  and  these  are  claimed  to  be  debts  of  Edward  Purcell, 
not  debts  of  the  Archbishop. 

The  money  Edward  received  as  guardian  went  into  the  general  fund  held  by 
him  and  the  Archbishop,  and  was  used  in  their  business;  and,  if  the  testimony  is 
to  be  relied  on,  the  Archbishop  is  as  liable  as  his  brother,  although  he  was  no  party 
to  the  bond  and  was  not  a  joint  guardian.  He  treats  those  debts  as  his  deb^s,  and 
they  are  his  debts,  and  he  is  liable  in  law  and  is  estopped  from  disputing  thaf  they 
are  and  always  were  his  debts. 

It  is  claimed  there  is  a  class  of  creditors  who  hold  the  obligations  of  Edward 
Purcell,  not  knowing  he  was  the  agent  of  the  Archbishop,  and  who  had  the  right 
to  elect  whether  they  would  hold  the  agent  or  hold  the  undisclosed  principal. 

The  rule  of  law  is  plain.  Where  one  deals  with  an  agent,  not  knowing  he  is 
an  agent,  when  he  discovers  the  fact  he  has  his  election  whether  he  will  hold  the 
agent  or  pursue  the  undisclosed  principal,  and  having  made  that  election  once,  it  is 
final.  He  can  not  hold  both,  and  must  choose  once  for  all  which  he  will  hold. 
Such  is  said  to  be  the  relations  of  these  parties,  and  it  is  said  if  these  creditors  arc 
compelled  to  proceed  under  the  assignment  of  Edward  to  collect  their  claims,  they 
thereby  lose  their  right  to  proceed  against  the  Archbishop,  and  if  they  elect  to 
proceed  against  the  Archbishop  they  lose  the  right  to  proceed  under  the  assign- 
ment of  Edward,  and  do  not  share  in  the  proceeds  of  this  property,  which  is  the 
property  of  the  Archbishop. 

However  this  may  be,  neither  the  petitioner  nor  cross-petitioners  are  creditors 
of  this  class.  There  are  no  such  creditors  before  the  court  complaining.  There 
are  a  large  number  of  creditors  who  deposited  money  with  Edward  Purcell  and 
took  his  individual  obligation,  but  there  is  no  evidence  to  show  they  did  not  know 
that  the  Archbishop  was  interested  in  the  matter.  The  probability  seems  to  be  that 
they  deposited  their  money  with  Edward  Purcell,  believing  they  were  depositing 
with  the  Archbishop.  Even  if  such  creditors  were  before  the  court,  it  is  doubtful 
if  the  principle  would  apply.  We  hesitate,  however,  to  decide  the  question,  inas- 
much as  it  is  not  necessary  in  our  view  of  the  case.  For  myself,  I  do  not  think 
the  principle  has  any  application  here.  Edward  Purcell  did  not  deal  as  agent  of 
the  Archbishop,  nor  the  Archbishop  as  principal.  Both  dealt  jointly  as  partners 
or  trustees  of  the  fund  they  held,  not  as  business  men  hold  property  for  their  own 
emolument,  but  as  a  trust  fund,  and  the  business  they  carried  on  was  not  for  their 
own  profit,  but  the  profit  of  their  parishioners  and  the  church,  and  each  one  being 
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liable  for  the  debts  of  both,  the  release  of  one  would  not  operate  as  the  release  of 
the  other. 

We  are  of  opinion  that  the  creditors  of  the  Archbishop  by  proceeding  to  col- 
lect a  dividend  under  the  assignment  of  Edward  Purcell  did  not  lose  the  right  of 
resorting  to  any  other  property  of  the  Archbishop's.  Such  is  the  view  the  Arch- 
bishop takes  of  it,  and  such  lyas  the  view  Edward  took  of  it,  and  whatever  the 
antecedent  liabilities  may  have  been,  their  own  pleadings  would  estop  them  from 
escaping  any  such  liability,  the  escape  of  which  is  claimed  to  be  fraud  in  or  assert- 
ing this  deed. 

The  petitioner  and  cross-petitioners  under  the  statute,  if  the  deed  were  set  aside, 
would  obtain  a  preference  over  other  creditors.  This  is  claimed  to  be  inequitable. 
We  do  not  so  understand  it.  Whether  it  is  according  to  natural  equity,  just  or 
unjust,  it  is  not  for  the  court  to  say.  If  they  were  to  succeed  in  establishing  the 
fraudulent  character  of  the  deed,  the  preference  they  would  obtain  is  such  as  the 
statute  gives  them.  If  there  is  any  injustice  in  it,  the  legislature  is  to  blame,  not 
the  parties  or  the  court.  But  to  obtain  this  preference,  the  parties  must  succeed  in 
establishing  what  the  law  does  not  presume,  namely,  the  fraudulent  character  of  the 
deed  It  is  not  claimed  there  was  actual  fraud  in  the  sense  of  dishonesty.  The 
claim  is  that  the  deed  works  a  fraud,  and  this  they  have  not  succeeded  in  establish- 
ing. 1  The  petition  and  cross-petitions  are  dismissed  with  costs. 

Stallo  &  Kittredge,  Wilby  &  Wald,  King,  Thompson  &  Maxwell,  and  Healey 
&  Brannan,  for  plaintiffs. 

Hoadly,  Johnson  &  Colston  and  Mannix  &  Cosgrave,  for  defendants. 


69  [Superior  Court  of  Cincinnati]. 

MALLON  &  COFFEY  v.  ALEXANDER  STEVENS  et  al, 
For  opinion  in  this  case,  see  6  Dec.  R.,  1042  (s.  c.  9  Am.  Law  Ret.,  702). 


82  [Hamilton  District  Court,  4881]. 

PHILIP  KUMLER,  City  Solicitor,  v.  CITY  OF  CINCINNATI  et  al. 

For  opinion  in  this  case  see  6  Dec  R.,  1018:  (s.  c.  9  Am.  Law  Rec,  547).      This 
case  was  affirmed  by  the  supreme  court.     See  opinion  38  O.  S.,  445. 


122  PAYMENT— EVIDENCE. 

[Superior  Court  of  Cincinnati]. 

Force,  Foraker  and  Harmon,  JJ. 

ELIZA  S.  CONAHAN,  Admx.,  v.  PURCELL  and  J.  B.  MANNIX,  Assignee. 

llie  presumption  from  payment  of  money,  that  it  was  paid  in  discharge  of  a  legal 
obligation,  may  be  rebutted  by  proof. 

HARMON,  J. 

In  her  original  petition  plaintiflF  sought  to  recover  69^  shares  of  stock 
of  the  Ohio  Candle  Co.  of  the  value  of  $69,500,  belonging  to  her  husband's 
estate  which  she  averred  she  had  deposited  with  J.  B.  &  Edward  Purcell, 
and  which  they  in  a  general  assignment  under  the  Insolvent  Law  had 
transferred  to  defendant  Mannix.  The  object  of  the  deposit  not  having 
been  alleged  she  must  be  presumed  to  have  meant  that  defendants  were 
mere  custodians.  In  an  amended  petition  she  charges  them  as  trustees 
and  pledgees,  she  avers  that  they  bought  the  stock,  for  the  nominal  price 
of  $43,125,  though  nothing  was  paid,  at  a  sale  made  by  her  at  public 

2    L.  B.        11 
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auction;  that  they  so  bought  and  she  so  sold  it  under  an  agreement  she 
also  made  with  them  that  they  should  apply  the  dividend  to  the  payment 
of  a  debt  due  them  from  the  estate,  after  deducting  therefrom  such  an 
amount  as  should  be  necessary  for  the  support  of  the  heirs  of  her  husband^ 
and  after  the  satisfaction  of  such  debt  should , convey  the  stock  to  such 
heirs. 

She  prays  an  account  and  a  decree  for  the  surrender  of  the  stock. 

The  several  answers  deny  the  trust  and  agreement  and  allege  absolute 
ownership  by  virtue  of  said  .purchase. 

No  question  was  made  as  to  plaintiff's  right  to  sue  upon  the  alleged 
contract  of  which  she  w^as  not  a  beneficiary,  nor  as  to  the  sufficiency  of  the 
petition  which  does  not  allege  that  any  part  of  defendants'  debt  has  been 
paid  by  dividends  or  otherwise,  or  that  there  has  been  any  tender  or  offer 
to  pay  it,  or  that  defendants  have  ever  received  or  realized  anything  upon 
the  stock  for  which  to  account ;  but  the  case  has  been  tried  upon  the  merits 
and  will  be  so  decided.  The  heirs  having  acquiesced  in  the  bringing  of  the 
action  by  her  and  aided  in  carrying  it  on,  it  being  for  their  benefit,  will, 
upon  a  familiar  principle,  be  bound  by  the  decision.  Stoddard  v.  Thomp- 
son, 31  la.,  80. 

The  only  direct  evidence  which  tends  to  prove  the  existence  of  the 
contract  referred  to,  is  that  of  plaintiff  herself.  Her  memory  is  very 
vague  and  uncertain.  Her  deposition  was  taken  and  retaken  and  every 
mea;is  adopted  to  refresh  her  memory,  yet  her  testimony  is  far  from  being 
satisfactory  as  to  the  existence  of  any  contract  at  all,  much  less  as  to  its 
terms.  The  remarkable  variance  between  her  two  petitions  also  militates 
against  the  weight  of  her  testimony,  and  she  is  contradicted  by  her  hus- 
band's surviving  partner,  Mr.  Woods,  who  acted  a  prominent  part  in  the 
matter  and  has  no  interest  whatever  in  the  result  of  the  action,  as  well 
as  by  Edward  Purcell,  who  no  longer  has  any  pecuniary  interest  in  it. 

The  various  remarks  of  Edward  Purcell  after  the  purchase  and  before 
the  assignment,  might  have  some  weight  as  recognitions  of  only  qualified 
ownership  of  the  stock,  if  they  were  not  clearly  referable  to  another  course 
than  the  existence  of  a  trust.  That  cause  is  the  somewhat  remarkable 
state  of  affairs  disclosed  by  imdisputed  evidence. 

Edward  Purcell  had  been  the  lifelong  friend  of  Mr.  Conahan.  He 
had  advanced  large  sums  of  money  to  start  him  in  the  business  in  which 
he  acquired  the  stock.  One  of  the  heirs  bears  the  name  of  Edward  Pur- 
cell Conahan.  On  his  death  bed,  Mr.  C.  disclosed  to  his  friend  the  fact 
that  he  was  insolvent  and  asked  him  to  care  for  his  family  which  Mr.  P. 
promised  to  do.  Accordingly,  during  the  period  of  over  two  years  be- 
tween Mr.  C's  death  and  the  sale  of  the  stock,  Mr.  P.  advanced  large  sums 
of  money,  amounting  in  all  to  nearly  $10,000,  in  paying  debts  of  the  estate 
and  supporting  the  family,  although  himself  a  creditor  to  the  amount  of 
over  $30,000,  which  he  proved  and  about  $15,000,  which  he  did  not  prove 
against  the  estate.  He  did  this  too  in  ?uch  a  vvav,  by  having  Mr.  Woods 
advance  it  for  him  as  if  from  the  business  of  the  Candle  Co.,  that  the 
family  probably  did  not  for  a  long  time  know  that  they  were  the  objects 
of  his  bounty.  His  only  object  in  paying  off  the  debts  of  the  estate  was 
a  wish  to  protect  the  memory  of  his  friend  by  concealing  the  fact  that  he 
died  insolvent. 

During  all  this  time  the  stock,  which  was  the  only  property  of  the 
estate,  paid  little  or  nothing.  It  finally  became  necessary  to  settle  the 
estate  by  a  sale  of  the  stock,  and  the  necessary  steps  were  taken  under  the 
direction  of  reliable  attorneys.     The  business  had  been  unfortunate,  the 
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company's  stock  had  no  market  value,  its  real  value  was  low  and  uncer- 
tain, and  there  was  serious  question  whether  it  would  sell  at  all.  Mr. 
Woods  who  was  carrying  on  the  business,  was  anxious  that  Mr.  Purcell 
should  buy  it,  partly  because,  being  the  only  remaining  creditor,  he  could 
afford  to  bid  the  entire  amount  of  his  claim  and  advances,  and  thereby 
prevent  injury  to  the  concern  by  a  low  sale  of  the  stock  or  its  failure 
to  sell  at  all,  he  being  unable  to  buy  it  himself,  and  partly  because  he 
thought  that,  should  the  business  improve  and  the  stock  pay  well,  Mr.  P. 
would  be  more  likely  to  continue  the  support  of  the  family,  which  was 
wholly  without  means,  most  of  the  children  being  so  young  as  to  be 
rather  a  burden  than  an  aid. 

Mr.  P.  at  first  declined  to  buy  the  stock,  but,  upon  explanation  by  Mr. 
W.  that  he  would  simply  be  giving  to  it  a  claim,  otherwise  worthless, 
authorized  him  to  attend  to  the  sale  and  bid  on  his  behalf  the  entire 
amount  of  his  proved  claims.  This  Mr.  W.  did,  and  the  stock  was  struck 
off  to  Mr.  P.  by  the  auctioneer  at  his  bid  of  $43,125.  He  thereupon  sur- 
rendered his  evidences  of  indebtedness.  The  stock  was  transferred  to  him 
upon  the  books  of  the  company,  all  but  one  or  two  shares,  which  without 
his  knowledge,  Mr.  Woods,  who  had  however  full  authority,  placed  in  the 
name  of  Mrs.  C.  to  keep  the  name  of  Conahan  in  the  concern  for  the 
sake  of  the  good  will.  The  Ohio  Candle  Co.  and  Mr.  Woods  constituting 
a  partnership  under  the  style  of  Woods  &  Conahan.  The  sale  was  re- 
ported to  the  probate  court  and  the  estate  settled,  Mr.  Purcell  having  to 
pay  a  few  hundred  dollars  by  reason  of  an  error  of  Mr.  Woods  in  com- 
puting the  amount  of  his  claims.  And  until  his  financial  troubles  began 
to  loom  up  before  him,  Mr.  P.  continued  to  advance  money  for  the  sup- 
port and  education  of  the  family. 

The  presumption  which  the  law  raises  from  the  payment  of  money, 
that  it  was  paid  in  discharge  of  a  legal  obligation,  is  not  flattering  to  hu- 
man nature.  But  the  law  recognizes  the  possibility  of  money  being  paid 
from  other  than  selfish  motives,  for  it  permits  this  presumption  to  be  dis- 
pelled by  proof.  I  am  very  clear  in  the  conviction  that  the  money  paid 
for  the  support  of  this  family  by  Mr.  P.  after  the  purchase  of  this  stock 
was  paid,  like  that  before  the  purchase,  as  mere  bounty.  I  am  as  clearly 
convinced  that  he  fully  intended,  should  the  stock  prove  lucrative,  to  turn 
it  over  to  the  family  after  it  should  have  repaid  his  claims,  possibly  even 
before.  And  his  various  remarks,  w^hich  are  in  evidence,  are  probably 
referable  to  that  intention  though  it  is  quite  common  for  laymen  to  speak 
of  a  debt  as  still  existing  under  circumstances  like  those  in  question,  al- 
though lawyers  would  consider  it  paid.  But  this  intention  was  born  of 
the  same  beneficent  spirit  which  prompted  his  advancements  of  money. 
It  rested  upon  no  legal  obligation.  It  was  an  admission /of  none.  And 
when  he  found  that  he  had  not  enough  to  pay  his  own  creditors,  it  was  his 
duty  to  do  what  he  did  do,  be  just  before  he  was  generous,  by  stopping 
further  advances  and  abandoning  his  intention  of  turning  over  either  the 
stock  or  any  profit  there  might  be  in  his  purchase  of  it  to  the  family  of  his 
friend. 

It  is  urged  further  on  plaintiff's  behalf  that  the  relations  of  Mr.  Pur- 
cell, or  at  least  of -Mr.  Wood,  to  plaintiff,  were  such  that  the  purchase  of 
the  stock  by  the  latter  for  the  former  created  a  trust  by  operation  of  law, 
or  at  plaintiff's  election.  The  principles  which  apply  to  purchases  by 
agents  and  trustees  are  invoked  by  her  counsel.  But  neither  of  these 
frentlemcn  was  her  a^ent.  neither  was  her  trustee.  Nor  did  Mr.  W.  act 
ifor  her  in  selling  the  stock.     It  was  sold  by  a  regular  auctioneer,  under 
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the  direction  of  her  attorneys,  at  their  office.  I  can  see  nothing  in  the 
suggestion  that  she  had  upon  his  recommendation  employed  these  attor- 
neys, who  were  also  his  own  in  his  private  business.  Mr.  P.  and  Mr.  W. 
were  simply  friends  whom  she  trusted  and  upon  whom  she  reUed  for  such 
advice  and  assistance  as  every  woman  situated  as  she  was  seeks  from 
friends  of  business  experience.  There  was  no  reason  in  either  law  or 
morals  why  either  of  them  might  not  have  bid  upon  or  bought  that  stock 
at  that  sale  for  himself.  They  were  a  part  of  the  pjublic  which  she  invited 
and  which  the  law  required  her  to  invite  to  attend  and  bid.  The  most  that 
can  be  said  is  that  they  occupied  so  confidential  a  relation  to  her  that 
the  aims  of  showing  the  utmost  fairness  would  be  cast  upon  them  in  any 
private  transaction  they  might  have  with  her  for  their  own  advantage. 
This  is  all  that  is  required  even  of  an  attorney  dealing  with  his  client. 
1  Story's  Eq.,  p.  311. 

But  in  this  case,  their  influence  with  her  could  have  no  effect  either  in 
inducing  her  to  part  with  the  stock  or  in  gaining  her  assent  to  the  price, 
the  only  things  upon  which  influence  could  possibly  operate  in  such  cases. 
The  law  imposed  upon  her  the  duty  of  selling  the  stock  and  fixed  the 
mode  of' determining  the  price  i.  i\  by  public  auction  after  advertisement. 
There  is  not  even  a  suspicion  or  a  suggestion  that  either  of  them  inter- 
fered with  the  conduct  of  the  sale  in  any  way,  or  that  it  was  not  in  every 
way  fairly  and  lawfully  made.  Others  appeared  and  bid,  but  they  were 
bidding  money,  P.  only  a  debt  which  had  no  value  above  the  proceeds 
of  the  stock,  and  he  outbid  them,  because  there  can  be  no  question  upon 
the  evidence  that  his  bid  was  far  beyond  the  then  value  of  the  stock. 

Other  suggestions  made  in  argimient  I  do  not  find  it  necessary  to 
consider.     Finding  and  judgment  for  defendants. 

Judge  Oliver  &  C.  S.  &  W.  W.  Symmes,  for  plaintiff. 

Mannix  &  Cosgrove,  for  defendants. 


SEAL— OFFICIAL  BONDS.  124 

[Hamilton  District  Caurt,  March,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

tJOHN  B.  BOBE  v.  THE  MOON  BUILDING  ASSOCIATION  et  al. 

Any  mark  or  Ijlot  intended  as  a  seal  is  sufficient.  An  official  bond  of  the  treasurer 
of  a  corporation  will  be  enforced  against  the  sureties,  whether  the  bond  be 
sealed  or  not,  and  the  fact  of  placing  trust  in  the  officer  and  exposing  itself  to 
a  loss,  is  a  sufficient  consideration  from  the  corporation  to  hold  the  sureties 
regarding  the  unsealed  bond  as  a  mere  contract. 

Error  to  the  common  pleas  court  to  reverse  a  judgment  in  favor  of 
the  Association  upon  the  bond  of  John  B.  Honer,  one  of  its  former  Treas- 
urers, for  the  amount  of  $363,  for  which  he  failed  to  account.  The  de- 
fense was  made  by  the  sureties  on  the  bond,  who  claimed  that  it  had  not 
been  sealed  by  them,  and  that  no  consideration  passed  between  them  and 
the  Association  whereby  they  became  obligated  to  it. 

JOHNSTON,  J. 

The  sureties  had  signed  the  bond  both  in  the^body  and  at  the  ena  of 
the  instrument,  and  after  their  signatures  at  the  end  there  was  a  flourish 
with  a  pen,  leaving  there  a  dot  or  blot.     The  statute  did  not  require  that 

tSee  also  s.  c.  6  Dec.  R.,  1032  (s.  c.  9  Am.  Law  Rec,  632). 
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the  seal  should  be  a  scroll,  wax,  or  of  any  particular  form.  Any  mark  in^ 
tended  for  a  seal  would  be  sufficient.  Section  4,  Revised  Statutes.  Tech- 
nically it  was  sealed.  The  paper  alleges  that  it  was  sealed  with  "their 
seal*' — using  the  singular  number.  But  it  was  not  necessary  to  rest  the 
decision  on  this  technical  ground.  The  judgment  below  must  stand, 
because  if  the  paper  be  not  a  bond  under  the  statute,  it  was  at  least  a  good 
contract  in  writing  for  a  sufficient  consideration,  by  which  the  sureties  had 
become  bound  to  the  Association,  and  under  which  Honer  had  acted  as 
treasurer  of  the  association.  So  far  as  there  was  no  consideration  passing 
to  the  sureties  from  the  association  was  concerned,  it  was  not  necessary 
that  there  should  be.  The  fact  that  the  society  elected  Honer  treasurer — 
that  it  placed  trust  and  confidence  in  him,  that  furnished  a  sufficient  con- 
sideration. 

Any  act  of  the  party  to  whom  the  promise  is  made  from  which  the 
party  in  whose  favor  it  is  made  derives  a  benefit  or  advantage,  or  from 
which  the  former  derives  any  labor,  detriment,  or  inconvenience,  or  in- 
curs any  liability,  or  is  exposed  to  any  loss,  is  a  sufficient  consideration. 
It  is  not  necessary  that  the  party  promising  should  derive  any  benefit. 
Burge  on  Securityship,  11. 

Here  the  association  not  only  becomes  exposed  daily  to  a  loss,  but 
sustained  one. 

The  record  also  shows  that  while  there  was  money  paid  to  him  by  the 
association  before  this  paper  was  accepted,  there  still  was  evidence  show- 
ing that  the  money  appropriated  by  Honer  came  into  his  hands  after  the 
acceptance  thereof.     Judgment  affirmed. 

Moulton,  Johnson  &  Levy,  for  plaintiff  in  error. 

Buchwalter,  for  defendant. 


1 24  BAST  ARDY— TRIAL. 

[Hamilton  District  Court,  March,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

SMITH  V.  JONES. 

The  presence  in  court  of  the  plaintiff  in  bastardy  is  not  absolutely  necessary  at  the 
trial.  If  the  defendant  insist  on  a  trial  it  is  within  the  discretion  of  the  court 
to  order  the  trial  to  proceed. 

A  petition  in  error  was  filed  to  reverse  the  judgment  of  the  court  of 
common  pleas  upon  a  trial  of  bastardy. 

COX.  J. 

When  the  case  was  called  for  trial  in  the  court  of  common  pleas,  the 
plaintiff  was  not  present.  Thereupon  the  defendant  insisted  upon  the 
trial,  and  the  case  went  to  trial  and  resulted  in  a  verdict  for  the  defendant. 
A  motion  for  a  new  trial,  upon  the  ground  of  the  absence  of  the  plaintiff 
at  the  trial,  she  not  knowing:  the  time  of  the  trial,  was  overruled  by  the 
court,  and  judgment  entered  upon  the  verdict.  It  was  claimed  that  this 
was  error. 

Under  section  5621  of  the  statute  it  was  left  to  the  discretion  of  the 
court  to  continue  the  case  if  the  plaintiff  be  absent,  and  if  the  court  saw 
proper  under  the  circumstances  to  proceed  in  her  absence,  it  was  a  discre- 
tion which  this  court  could  not  control.  The  motion  for  a  new  trial,  made 
upon  the  ground  of  the  absence  of  the  plaintiff,  was  addressed  also  to  the 
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sound  discretion  of  the  court,  and  no  testimony  or  affidavit  being  em- 
bodied in  a  bill  of  exceptions,  we  cannot  interfere  with  the  judgment. 
Judgment  affirmed. 

[Hamilton  District  Court,  March,  1881],  138 

LEOPOLD  BURKHARDT  v.  FOURTH  NATIONAL  BANK  OF  CINCIN- 

NATL 

For  opinion  in  this  case,  see  6  Dec.  R.,  1036  (s.  c.  9  Am.  Law  Rec,  691).    The 
case  was  affirmed  by  the  supreme  court  without  report.    March  4,  1884. 


[Hamilton  District  Court,  March,  1881]. 
JAMES  C.  CALDWELL  v.  GEORGE  HIGH  et  al. 


138 


For  opinion  in  this  case,  see  6  Dec.  R.,  1037  (s.  c.  9  Am.  Law  Rec,  692).  The 
case  was  affirmed  by  the  supreme  court  commission  December  4,  1883,  without 
report. 


SALE.  139 

[Hamilton  District  Court,  March,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

MARIA  L.  WALTERS  v.  WURLITZER  &  BROS. 

One  who  leases  an  article  (a  piano)  on  terms  that,  after  a  certain  time  it  shall  be 
the  lessee's  property,  cannot  be  held  accountable  to  the  lessee  for  having  re- 
sumed possession,  although  a  large  part  has  been  paid. 

Error  to  the  Superior  Court. 

This  was  an  action  brought  to  recover  for  the  alleged  unlawful  con- 
version of  a  piano.  It  appears  that  th€  piano  was  leased,  with  the  privi- 
lege of  purchase,  under  a  contract  frequently  made  by  piano  dealers  for 
the  sale  of  their  pianos,  and  it  contained  the  usual  provisions  contained 
therein  against  removal,  abuse,  etc.;  that  the  lid,  having  been  injured  by 
the  explosion  of  a  coal-oil  lamp,  the  plaintiff  caused  it  to  be  taken  to  a 
place  for  repairs,  and  thereupon  the  defendants,  for  this  and  for  nonpay- 
ment of  the  rent,  claimed  that  there  was  a  breach  of  the  contract  of  lease, 
and  took  the  piano,  and,  as  the  plaintiff  claims,  disposed  of  it.  Thereupon 
the  plaintiff  sued  to  recover  the  value. 

The  court  held  that  leases  of  this  kind  had  been  passed  upon  by  the 
supreme  court  in  a  case  similar  to  this. in  the  25  O.  S.,  where  it  was  held 
that  a  simple  renting  with  the  privilege  of  purchase  unless  the  purchaser 
complied  with  the  terms  of  the  lease  did  not  entitle  him  to  the  possession 
of  the  instrument.  While  it  seemed  like  a  hard  case  where  a  party  had 
paid  three-fourths  of  the  purchase  money  of  the  instrument  that  it  should 
then  be  taken  from  him,  yet  they  had  made  their  contract,  and  this  court 
could  not  vary  the  terms  of  it.  Therefore,  the  judgment  would  be  af- 
firmed. 
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139  MUNICIPAL  CORPORATIONS— INJUNCTION. 

[Hamilton  District  Court,  March,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

JOHN  W.  RYAN  v.  CHARLES  JACOB,  JR.,  et  al. 

Municipal  authorities  having  the  right  to  arrest  the  proprietor  of  a  variety  show  for 
exhibiting  without  a  license,  cannot,  tinder  either  sections  2669  or  1992,  close 
up  the  place  or  abate  the  business,  at  least  not  before  conviction;  and  although 
an  injunction  will  not  be  granted  against  a  threatened  illegal  arrest,  for  there 
is  a  remedy  at  law,  yet  an  illegal  interference  with  the  enjoyment  of  property 
will  be  enjoined. 

This  action  was  commenced  originally  in  the  court  of  common  pleas, 
and  reaches  the  district  court  by  appeal.  It  is  one  of  a  number  of  actions 
that  were  instituted  in  that  court  for  the  purpose  of  enjoining  the  mayor 
and  the  superintendent  of  police,  with  the  police  force  at  their  command, 
from  closing  up  the  plaintiff's  place  of  business  on  West  Fifth  street,  and 
of  other  parties  elsewhere  in  this  city. 

The  petition  in  substance  is  that  the  plaintiff  is  the  owner  and  pro- 
prietor of  the  premises  on  the  south  side  of  Fifth  street,  between  Central 
avenue  and  John,  which  property  he  fitted  up  at  a  great  expense  for  the 
pfirpose  of  rendering  musical  performances  on  the  stage.  He  alleges  that 
he  is  giving  such  performances  and  entertainments  on  said  premises,  and 
that  said  performances  and  entertainments  are  in  no  wise  indecent,  lewd, 
lascivious  or  immoral,  and  that  neither  money  nor  any  other  reward  is 
in  any  way  demanded  from  those  who  witness  the  performances  and  en- 
tertainments, but  that  admission  is  free  to  all :  that  it  is  the  intention  of  the 
plaintiff  to  give  such  performances  in  the  future  free  to  all,  but  that  the 
defendants,  Charles  Jacob,  Mayor,  and  Enoch  T.  Carson,  superintendent 
of  police,  threaten  to  arrest  the  plaintiff  and  his  performers,  and  unlaw- 
fully enter  upon  and  close  the  premises  of  the  plaintiff  if  he  should  con- 
tinue his  performances  without  a  license. 

The  plaintiff  avers  that  this  threat  of  the  defendants  is  based  upon  the 
ordinance  of  the  city  counsel  of  Cincinnati,  passed  January  27,  1881,  and 
that  unless  the  defendants  are  restrained  by  the  order  of  this  court,  they 
will  carry  out  this  threat  and  close  up  his  business  if  he  continues  his 
performances  without  obtaining  a  license,  thereby  causing  him  great  and 
irreparable  loss«nd  damage.  He  therefore  prays  that  an  injunction  may 
issue  from  this  court  restraining  the  defendants  from  arresting  this  plain- 
tiff or  his  said  performers,  or  from  closing  up  his  place  of  business  for 
the  cause  aforesaid,  and,  on  final  hearing,  he  asks  a  perpetual  injunction. 

JOHNSTON,  J. 

As  already  stated,  this  case  was  instituted  in  the  court  of  common 
pleas  and  a  temporary  restraining  order  granted.  There  was  a  hearing 
of  the  case  on  demurrer  to  the  petition,  and  the  demurrer  was  sustained 
and  judgment  entered  for  defendants.  From  that  judgment  Ryan  ap- 
pealed the  case  to  this  court,  and  the  case  stands  in  this  court  upon  the 
petition  substantially  given,  and  the  demurrer  of  defendants  thereto,  and  is 
thus  submitted  upon  a  motion  for  a  temporary  restraining  order. 

It  is  a  general  demurrer  to  this  petition  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  hence  admits 
the  truth  of  all  the  facts  therein  alleged. 

It  is  claimed  on  the  part  of  Ryan  that,  inasmuch  as  he  was  engaged  in 
conducting  a  business  and  giving  entertainments,  for  admission  to  which 
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he  did  not  make  any  charge  in  any  wise,  that  that  class  of  performances  or 
exhibitions  did  not  come  within,  the  meaning  of  the  amendatory  act  of  the 
legislature  of  March,  1880;  that  the  intention  of  the  legislature  by  that  act 
was  simply  to  authorize  the  city  council,  and  that  the  city  council  might 
devolve  the  duty  upon  the  mayor,  to  require  a  license  from  only  that  class 
of  persons  who  are  conducting  exhibitions  for  reward,  charging  an  ad- 
mittance thereto;  and  he  claimed,  therefore,  that  he  had  a  right,  without 
applying  for  and  receiving  a  license,  to  conduct  his  exhibitions,  and  that 
the  police  authorities  would  have  no  right  to  arrest  him  if  he  undertook 
to  conduct  exhibitions  without  a  license;  and  his  prayer  is  in  part,  as  read 
and  contained  in  his  petition,  that  this  court  may  enjoin  the  mayor,  his 
superintendent  of  police  and  the  police  from  arresting  him  in  case  he 
undertook  to  give  these  exhibitions,  which  were  free  to  all,  without  a 
license. 

So  far  as  this  branch  of  the  petition  is  concerned,  it  was  substantially 
waived  by  the  plaintiflF  during  the  argument  of  the  case. 

A  court  of  equity  cannot  be  invoked  for  the  purpose  of  enjoining 
either  the  commission  of  a  criminal  offense  recognized  by  statute  or  by  an 
ordinance  of  a  municipal  corporation,  much  less  for  the  purpose  of  en- 
joining a  threatened  arrest  of  a  person  charged  with  the  commission  of 
a  criminal  offense.  In  both  cases  the  courts  of  law  are  open  to  the  party, 
and  if  the  accused  be  aggrieved  he  has  his  right  of  trial  in  a  court  of  law. 
He  has  the  right  to  have  the  proceedings  of  the  court  below  reviewed.  If 
improperly  arrested,  he  goes  acquit,  if  guilty,  he  is  punished. 

But  a  court  of  equity  will  interfere,  and  its  aid  is  properly  invoked, 
where,  aside  from  the  criminal  part  of  the  act.  there  is  an  alleg^ed  threat 
of  interference  with  an  individual's  property  rights  or  his  civil  rights 
where  it  appears  that  the  interference  threatened  would  be  of  such  a  char- 
acter as  to  be  irreparable  in  its  nature.  This  principle  is  well  defined  in 
Kerr  on  Injunctions,  page  2. 

"The  subject  matter  of  the  jurisdiction  of  the  court  of  chancery  is 
civil  property.  The  court  is  conversant  only  with  questions  of  prop- 
erty and  the  maintenance  of  civil  rights  '^ '  *  *  But  if  an  act  which 
is  criminal  touches  also  the  enjoyment  of  property,  the  court  has  juris- 
diction, but  its  interference  is  founded  solely  on  the  ground  of  injury  to 
property;"  and  also  High  on  Injunctions;  section  20. 

Now,  it  is  admitted  by  the  demurrer  that  here  is  a  plaintiff  who  sees 
proper,  according  to  the  language  of  the  petition,  to  conduct  an  exhibition 
free  of  charge  upon  his  property,  having  fitted  up  his  property  in  the  man- 
ner described  in  the  petition  for  that  purpose.  We  do  not  determine  the 
question  whether  or  not  it  is  necessary  for  Ryan  to  take  out  a  license  for 
such  exhibition.  If  it  were  necessary  and  he  should  proceed  in  defiance 
thereof  to  give  an  exhibition  and  the  authorities  should  threaten  to  arrest 
him,  this  court  could  not  interfere  to  enjoin  such  an  arrest.  The  courts 
of  law  are  open  to  him. 

But  the  petition  proceeds  further,  and  charges  that  the  mayor  and 
superintendent  of  police  and  the  police  under  them  threaten  not  only  to 
arrest  him,  but  they  threaten  to  close  up  his  place  of  business.  Now,  the 
ordinance  enacted  in  Tanuarv,  1881.  bv  the  citv  council  is  not  before  us. 

*.  -  »  " 

We  are  unable  to  say  whether  it  provides  that,  in  case  he  continues  to 
exhibit  without  a  license,  the  police  authorities  are  warranted  in  closing  up 
his  place  of  business  or  not.  If  it  did,  we  should  have  little  hesitancy  in 
saying  that  the  city  council  exceeded  the  mandate  or  authoritv  conferred 
upon  them  by  the  legislative  grant.     The  amendatory  act  of  1880  simply 
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provided  that  the  city  council  might  devolve  upon  the  mayor  the  right 
to  issue  licenses  in  certain  cases  with  power  of  revocation.  The  legis- 
lative grant  does  not  say,  neither  in  section  2669,  as  amended,  or  in  section 
1692  that,  in  addition  to  arrest  for  violation  of  the  ordinance,  the  authori- 
ties have  the  right  at  th^  same  time,  or  at  any  time  to  close  up  a  man's 
place  of  business.  The  statute  law  alone  defines  the  cases  wherein  for  a 
criminal  offense  of  the  owner  or  proprietor,  his  house  or  place  of  business 
may  be  closed  up  or  abated.     That  right  does  not  otherwise  exist. 

The  first  section  of  the  Bill  of  Rights  of  our  constitution  provides 
among  other  inalienable  rights,  that  of  acquiring,  possessing  and  protect- 
ing property.  If  a  party  should  see  proper,  was  financially  able  to  give 
exhibitions  without  expense  to  any  person,  not  indecent  or  immoral  and 
enjoy  his  property  in  that  way,  it  would  be  not  an  easy  matter  to  take  away 
from  him  that  right. 

Now,  it  is  admitted  that  these  defendants,  in  addition  to  arresting 
the  plaintiff,  threaten  to  close  up  his  place  of  business.  Our  statute,  under 
the  head  of  nuisances,  has  defined  a  great  many  things  that  constitute 
nuisances,  and  it  provides  very  carefully  that,  before  a  nuisance  may  be 
abated,  a  conviction  must  first  take  place.  That  is  to  say,  a  police  officer 
shall  not  be  invested  with  a  power  greater  than  the  courts,  because  a  court 
cannot  order  a  nuisance  to  be  abated,  as  if  it  be  a  building  where  anything 
unlawful  is  carried  on,  and  the  statute  authorizes  an  abatement  unless 
the  party  unlawfully  carrying  on  such  business  has  had  a  trial  and  has 
been  convicted,  section  6919.  So  also,  must  there  be  a  conviction  under 
the  liquor  law  before  there  can  be  an  order  shutting  up  the  place  as  a 
nuisance  and  so  as  to  lewd  houses.     See  sections  6942  and  7625. 

Now,  we  think  that  that  part  of  the  petition  wherein  the  complainant 
says,  that  independent  of  his  arrest,  the  authorities  threaten  to  take  posses- 
sion of  and  close  up  his  place  of  business  and  deprive  him  of  the  possession 
thereof  presents  a  case  entitling  him  to  the  equitable  interference  of  this 
court.  If  he  violates  any  law  of  the  state  or  any  ordinance  of  the  city, 
of  course,  he  is  liable  to  arrest  and  the  defendants  can  enter  the  premises 
for  that  purpose.  This  court  will  not  enjoin  an  arrest.  He  has  his  reme- 
dy in  tjie  courts  of  law.  The  judgment  of  the  court,  therefore,  will  be  that 
a  temporary  order  be  granted  preventing  the  authorities  from  closing 
up  the  plaintiff's  house,  but  not  to  prevent  his  arrest,  should  he  violate 
any  law  of  the  state  or  ordinance  of  the  citv  therein. 

O'Connor,  Glidden  &  Burgoyne  and  E.  P.  Dustin,  for  the  plaintiff. 

P.  H.  Kumler,  for  the  defendant. 
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Sherman,  Myer  and  Woodbury,  JJ. 

W.  J.  HORTON  V.  COLUMBIAN  BUILDING  AND  LOAN  SOCIETY. 

That  the  notary  before  whom  a  mortgage  to  a  corporation  is  acknowledged  is  a 
stockholder  and  also  an  officer,  being  the  secretary  and  treasurer  of  the  cor- 
poration, does  not  disqualify  him  or  invalidate  the  mortgage. 

The  plaintiff  in  error  executed  and  delivered  a  mortgag"e  to  the  de- 
fendant in  error  to  secure  a  loan  made  by  the  society  to  him,  one  of  its 
stockholders. 
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The  mortgage  was  acknowledged  before  Owen  O'Donnell,  who  at 
the  time  of  taking  the  same,  was  a  stockholder  in,  and  secretary  and 
treasurer  of  the  defendant  in  error,  the  Columbian  Building  and  Loan  So- 
ciety, a  corporation.  In  a  suit  in  foreclosure  brought  by  the  society  upon 
the  mortgage  the  defense  was  made  that  the  mortgage  was  not  properly 
executed,  for  the  reason  that  the  notary  public,  O'Donnell,  being  a  stock- 
holder and  officer  of  the  society,  the  mortgagee  occupied  such  a  position 
as  disqualified  him  from  acting  in  his  official  capacity  as  notary. 

Held:  That  the  official  connection  of  O'Donnell  with  the  society, 
did  not  disqualify  him  from  acting  in  his  notarial  capacity,  in  taking  the 
acknowledgement  to  the  mortgage  to  the  corporation  of  which  he  was 
an  officer  and  stockholder. 
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[Montgomery  Superior  Court,  March  Term,  1881]. 

WM.  H.  KITES  et  al.  v.  CITY  OF  DAYTON. 

The  legislature  cannot  authorize  a  city  to  convert  streets  into  a  market-place,  nor 
to  rent  out  space  along  the  curb  of  such  street  to  the  obstruction  of  travel  or 
of  access  to  abutting  property. 

HAYNES,  J. 

•  

This  is  a  suit  for  injunction.  The  plaintiffs,  Hites  &  Holl,  say  they 
occupy  a  room  in  the  Odd  Fellows'  Temple,  and  carry  on  the  business  of 
clothing;  that  the  city  of  Dayton  leased  the  curbstone  space  in  front  of 
their  store  for  market  purposes;  that  these  spaces  are  rented  by  hucksters 
and  others ;  that  one  August  Hupple  rented  the  space  in  front  of  the  plain- 
tiffs' place  of  business,  and  sold  the  same  line  of  goods  as  the  petitioners, 
and  that  Hupple  pays  $12  per  year  for  said  privilege  to  the  city.  Plaintiff 
claims  that  the  city  council  has  no  right  to  rent  these  curb-stone  spaces 
for  market  purposes,  and  asks  that  Hupple  be  enjoined  from  using  said 
space  and  that  the  city  be  perpetually  enjoined  from  letting  said  spaces. 

The  case  was  tried  to  the  court  upon  the  pleadings  and  testimony. 
The  court  held:  By  act  of  the  legislature  of  1873,  70  O.  L.,  159,  vevised 
statutes,  section  2232,  each  city  is  authorized  to  "appropriate  and  hold 
real  estate  for  a  market-space,"  and  by  act  of  1869,  66  O.  L.,  225,  revised 
statutes,  etc.,  2578,  the  council  "may  appropriate,  enter  upon  and  hold  real 
estate  within  the  corporate  limits  for  market-spaces,  erect  market-houses, 
establish  and  regulate  markets  and  market-places  for  the  sale  of  meats, 
provisions,  etc.,  prescribe  times  for  opening  and  closing  the  same,  make 
provisions  for  lighting,  etc.,  and  prescribe  the  kind  and  description  of  ar- 
ticles which  may  be  sold  therein  and  the  stands  and  places  to  be  occupied 
by  the  vendors."  In  1876  the  city  council  passed  an  ordinance  providing 
that  not  only  the  market-house  extending'  from  Main  to  Jefferson  streets 
and  the  space  on  either  side,  but  one  or  the  other  side  of  the  streets  for  a 
dozen  or  more  squares  "are  established  and  declared  to  be  a  public  market 
for  the  sale  of  provisions."  It  further  provided  that  the  city-engineer 
should  make  a  plat  and  mark  off  and  number  spaces  on  the  curb-stone, 
on  Third,  Main  and  Jefferson  streets,  which  spaces  should  be  rented  to 
hucksters  and  others  for  one  year  at  $12  per  year,  under  the  same  terms  and 
in  the  same  manner  as  provided  for  butcher-stalls.  The  question  present- 
ed by  this  case,  is  whether  the  ordinance  is  within  the  powers  of  the  coun- 
cil, and  whether  it  can  under  this  law  and  the  constitution  of  the  state  by 
such  an  ordinance  convert  all  or  half  or  one-third  or  any  portion  of  the 
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public  streets  of  the  city  into  a  market-place.  The  statement  of  the  ques- 
tion would  seem  to  answer  it  in  the  negative.  The  streets  of  the  city  are 
dedicated  to  the  use  of  the  public  for  purposes  of  travel  and  passage  and 
transportation  and  the  transaction  of  the  general  business.  The  owners 
and  occupants  of  buildings,  the  citizens  and  the  public  generally,  have  a 
right  to  the  free  and  unobstructed  use  of  them  for  such  purposes  without 
any  discrimination. 

The  city  does  not  own  the  streets.  It  has  control  of  them  only  with 
the  duty  of  keeping  them  in  repair  and  unobstructed ;  whether  owners  of 
property  upon  the  streets  own  them  or  not,  they  have  a  right  to  their  free 
use,  and  to  unobstructed  access  to  their  houses  and  places  of  business  for 
themselves  and  their  tenants  and  customers.  Having  been  so  dedicated 
the  city  council  cannot  by  a  simple  declaratory  ordinance  convert  them 
into  market  places,  give  special  privileges  therein  to  particular  persons 
and  rent  to  them  spaces  for  their  exclusive  occupation.  In  State  v.  Laver- 
ack,  34  N.  J.  Law,  it  is  held  that  an  act  of  the  legislature  could  not  confer 
such  power  upon  the  city  council.  The  injunction  against  leasing  curb- 
stone spaces  is  made  perpetual. 

D.  B.  Corwin  &  Warren  Munger,  for  plaintiffs.  • 

A.  W.  Kumler,  for  city  council. 


182  [Superior  Court  of  Cincinnati,  General  Term,  March,  1881]. 

ROBERT  SOUTTER  &  CO.  v.  JOHN  N.  STOECKLE. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1064;  (s.  c.  10  Am.  Law  Pec.  23.) 
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[Lucas  District  Court,  April  Term,  1881]. 

tSTATE  OF  OHIO,  ex.  rel.  HOFFMAN  et  al.  v.  ANDREW  D.  STEWART. 

The  remedy  for  contest  of  an  election  upon  the  question  of  removal  of  a  county  seat 
is  under  the  general  statutes  for  contesting  elections  and  mandamus  will  not 
lie  to  compel  the  clerk  of  the  court  to  count  a  voting  precinct  which  the  can- 
vassing board  threw  out. 

BARKER,  J. 

This  case  comes  into  this  court  by  removal  from  the  district  court  of 
Wood  county.  It  is  a  motion  for  mandamus  to  compel  the  clerk  of  Wood 
county  to  perform  a  purely  ministerial  duty  enjoined  on  him  by  law,  which 
it  is  charged  he  has  neglected  and  refused  to  perform.  The  duty  he  has 
neglected  and  refused  to  perform,  as  charged,  is  to  count  the  vote  of 
Perrysburg  township,  a  voting  precinct  in  Wood  county,  cast  at  a  general 
election,  held  according  to  law,  October  12,  1875. 

The  question  of  removal  of  the  county-seat  of  Wood  county  from 
Bowling  Green  to  Perrysburg  was,  by  a  special  act  of  the  legislature,  sub- 
mitted to  the  voters  of  Wood  county  at  that  election,  and  it  is  to  compel 
the  counting  of  the  votes  on  that  question  that  this  motion  is  made. 

An  alternative  writ  of  mandamus  was  duly  issued  by  a  judge  of  the 
district  court  of  W'ood  county,  which  was  duly  served  upon  the  respon- 
dent, and  he  has  returned  the  writ  with  his  answer  thereto. 

tSec  also  Witmore  v.  Stewart,  26  O.  S.,  216. 
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In  his  answer  the  respondent  admits  that  he  was  clerk  of  Wood 
county  at  the  time  named,  and  that  he  was  required  by  law,  with  the  aid  of 
two  justices  of  the  peace,  to  canvass  and  count  the  votes  cast  in  the  differ- 
ent voting  precincts  of  Wood  county,  at  that  election,  and  says  he  did  per- 
form all  the  duties  required  of  him  by  law  in  relation  to  the  counting, 
abstracting,  certifying  and  recording  all  votes  cast,  in  all  the  voting  pre- 
cincts of  Wood  county,  at  said  election,  except  that  he,  and  the  said  jus- 
tices, refused  to  count  the  votes  returned  on  the  poll-books  and  tally- 
sheets  of  Perrysburg  township,  and  that  they  were  thrown  out  and  not 
counted  for  the  reason  that  the  poll-books  of  that  voting  precinct  con- 
tained over  3,000  names  as  the  names  of  persons  having  voted  in  that 
precinct,  at  that  election,  when,  in  fact,  there  were  not  over  1,300  votes 
all  told  in  the  precinct;  that  the  poll-books  were  a  fraud  and  that  he  and 
the  justices  refused  to  be  a  party  to  the  fraud,  and  for  that  reason  threw 
them  out  and  refused  to  count  them. 

The  writ  and  the  answer  were  the  only  pleading  allowed  by  law  at  the 
time  this  writ  was  issued.  A  motion  is  now  made  for  a  peremptory  man- 
damus on  the  ahswer  of  the  respondent.  It  is  admitted  that  if  this  motion 
should  not  be  granted,  the  court  may  find  the  fact  to  be  as  alleged  by  the 
respondent  in  his  answer  so  far  as  the  poll-books  and  votes  of  aJl  the  pre- 
cincts, except  Perrysburg  township,are  concerned,  and  the  case  submitted 
and  fully  disposed  of  by  the  court  on  the  facts  as  they  appear  in  such 
findings  and  in  the  papers  filed  in  the  case. 

The  statute  expressly  provides  that  this  writ  of  mandamus  may  not 
be  issued  in  any  case  where  there  is  a  plain  and  adequate  remedy  in  the 
ordinary  course  of  the  law.  The  respondents  claim  that  having  per- 
formed their  duty  as  a  canvassing  board,  he  and  the  justices  disbanded  and 
separated  and  that  he  has  no  power  now  to  call  the  board  together  again 
to  canvass  the  votes  of  this  precinct,  if  the  court  should  be  of  the  opinion 
that  the  vote  of  that  precinct  should  have  been  counted  by  the  board;  that 
the  relators  have  a  plain  and  adequate  remedy  at  law,  by  a  contest  of  the 
election  under  the  statute  providing  for  contesting  the  validity  of  the  vote 
given  upon  the  question  of  adopting  a  law  for  the  removal  of  a  county- 
seat. 

The  relators  claim  that  they  have  no  such  adequate  remedy  at  law, 
and  that  the  respondent,  having  admitted  he  had  not  performed  his  duty, 
they  are  entitled  to  have  the  vote  counted,  and  if  the  validity  of  the  vote, 
when  the  vote  of  this  precinct  is  counted,  is  to  be  contested,  it  must  be  by 
those  who  claim  its  invalidity. 

The  question,  as  we  view  it,  depends  upon  the  decision  we  make  as  to 
whether  or  not  the  relators  have  a  plain  and  adequate  remedy  at  law.  A 
case  similar  to  this  has  been  decided  by  the  supreme  court,  Witmore  v. 
Stewart,  26  O.  S.,  216,  brought  on  relation  of  a  candidate  for  ,a  county 
office  against  tlie  3ame  clerk  to  compel  him  to  count  the  votes  cast  on  the 
county  ticket  in  this  same  voting  precinct  at  the  same  election.  It  was» 
held  by  the  supreme  court  in  that  cause,  that  the  relator  had  a  plain  and 
adequate  remedy  at  law  by  a  contest  of  the  election  in  the  mode  provided 
by  statute,  and  mandamus  would  not  lie.  The  relators  claim  that  that 
case  decides  nothing  as  to  the  question  before  us,  because  the  mode  pro- 
vided by  law  for  this  contest  is  not  the  same  in  the  two  cases ;  th*  contest 
of  the  vote  for  a  county  office  is  by  appeal ;  that  the  result  of  the  election 
is  vacated  by  this  appeal  when  it  is  perfected,  and  that  remedy  in  that  case 
may  be  adequate  as  the  whole  question  may  be  tried  de  novo  before  the 
appellate  court. 
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But  they  claim  that  in  this  case  the  remedy  provided  by  law  is  not 
adequate,  for  the  reason  that  it  is  not  an  appeal — the  result  of  the  election 
as  recorded  by  the  clerk  is  not  vacated  and  that  the  burden  is  cast  upon 
them  of  showing  the  illegality  of  the  clerk's  action  and  the  validity  of  the 
whole  vote,  and  that  before  a  non-judicial  officer,  when  the  burden  should 
be  cast  on  those  who  claim  the  vote  was  illegal. 

It  is  conceded  by  all  parties,  and  has  been  decided  by  the  supreme 
court  that  it  was  the  plain  duty  of  the  clerk  to  count  the  votes  of  all  the 
precincts  in  his  county,  and  that  he  was  guilty  of  a  neglect  of  duty,  and  of 
an  illegal  act  when  he  threw  out  the  vote  of  Perrysburg,  even  though 
everything  he  alleges  in  regard  to  it  is  true.  But  the  question  now  is  what 
is  the  remedy  or  rather  can  it  be  remedied  by  mandamus. 

In  our  opinioti,  the  statute  in  regard  to  contesting  elections  in  force 
at  that  time,  which  is  the  same  as  the  one  in  force  now,  furnishes  the  only 
remedy  that  can  be  resorted  to,  to  redress  the  grievance  complained  of 
by  the  relators. 

Article  2,  section  21  of  the  constitution,  provides  that  the  general  as- 
sembly shall  determine  by  law  before  what  authority  and  in  what  manner 
the  trial  of  contested  elections  shall  be  conducted.  The  general  assembly 
has  provided  by  a  general  act,  revised  statutes,  sections  3015  to  3022  inclu- 
sive, which  provides  a  tribunal  and  mode  of  procedure  for  the  contest  of 
elections  for  the  removal  of  county-seats,  and,  in  our  opinion,  it  is  a  plain 
and  adequate  remedy  for  the  grievances  complained  of  in  this  writ. 

Sections  3015, 3016  and  3017  provide  for  the  practice  in  perfecting  the 
appeal. 

Section  3017  requires  the  governor,  on  receiving  due  notice  that  the 
appeal  is  perfected,  and  the  proper  person  having  been  named  by  him, 
to  appoint  a  disinterested  person  to  act  as  commissioner. 

Section  3018  prescribes  his  duties,  among  which  are  to  examine  all 
such  witnesses  as  are  produced  or  brought  before  him,  and  take  testimony 
in  writing  touching  the  validity  of  the  votes  cast  for  such  election  upon  the 
question  of  the  adoption  of  the  law  and  touching  the  validity  of  the  result 
of  the  election  upon  the  question.  And  he  is  armed  with  full  power  to 
compel  the  attendance  of  witnesses  and  to  secure  their  testimony. 

Section  3019  provides  that  the  testimony  so  taken  shall  be  filed  in  the 
office  of  the  clerk  of  the  court  of  common  pleas,  duly  certified  and  sealed, 
and  for  its  being  opened  by  the  judge  of  said  court  at  the  next  regular 
term,  and  to  be  kept  for  the  inspection  of  the  parties  to  the  contest  and 
their  coimsel. 

Section  3020  provides  for  a  hearing  before  court  upon  the  contest; 
that  no  evidence  shall  be  rejected  for  any  mere  technicality,  and  then  it 
provides,  "if  upon  the  hearing  of  the  matter,  the  court  or  judge  hearing  the 
same,  find  that  illegal  votes  were  cast  at  the  election  upon  the  question 
submitted,  by  reason  whereof  or  for  any  other  reason  to  be  found  by  the 
court  or  judge,  the  result  of  the  election  or  vote,  as  the  same  has  been 
Tettimcd  or  certified,  is  contrary  to  what  it  would  have  been 
but  for  such  illegal  votes  or  other  reasons  so  to  be  found,  the  court  or 
judge  shall  enter  and  certify  the  same  accordingly  on  the  records  of  the 
court."     And  if  he  finds  the  contrary,  he  shall,  in  like  manner,  certify  the 

Tcsult. 

Section  3021,  provides  for  a  continuance  of  the  case  from  time  to  time 

if  necessary. 

Section  3022,  provides  that  any  citizen  of  the  county  may  appear  as 
•contestee  of  such  an  election. 
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It  is  thus  provided  for  the  taking  of  testimony  and  final  hearing  be- 
fore the  court  of  common  pleas  of  Wood  county.  On  that  hearing  the 
burden  of  proof  to  show  that  the  clerk  neglected  to  count  the  votes  of 
Perrysburg  township,  would  be  on  the  relators,  they  being  the  contestees. 
Wlicn  they  had  made  that  appear,  the  burden  of  showing  that  the  votes 
on  the  poll-books  of  Perrysburg  township  were  illegal  would  be  cast  upon 
the  respondent  in  this  case,  which  would  substantially  make  the  issues  in 
that  case  precisely  the  same  as  the  one  now  before  the  court.  The  remedy 
in  that  proceeding  would  be  plain  and  adequate  for  all  grievances  com- 
plained of  in  this  case. 

If  we  entertained  any  doubt  as  to  the  correctness  of  our  construction 
of  the  statute  for  contesting  the  validity  of  that  vote,  we  are  supported  by 
the  opinion  of  all  the  judges  of  the  supreme  court  in  the  case  of  Peck  v. 
Weddel,  17  O.  S.,  271,  in  which  a  paragraph  of  the  syllabus  says  that  the 
only  remedy  for  grievance  of  this  character  is  by  a  contest  under  the  stat- 
ute I  have  referred  to. 

The  syllabus,  we  understand,  was  agreed  to  by  all  the  judges  of  the 
court,  and  even,  if  as  counsel  for  the  relator  claims,  it  was  mere  diction, 
we  have  the  satisfaction  of  knowing  at  least  that  all  the  judges  of  the 
supreme  court  at  that  time  construed  that  statute  the  same  as  do  we. 

But  we  do  not  think  it  was  diction.  It  was  a  proper  question  in  that 
case  to  show  that  the  plaintiff  had  an  adequate  remedy  at  law,  and  for  that 
reason  the  injunction  should  not  be  allowed.  We  think  it  a  legitimate 
question  in  that  case  and  that  case  decides  this.  The  motion  will  there- 
fore be  denied. 
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[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

tJOSEPH  COURSEL  v.  CINCINNATI,  HAMILTON  &  DAYTON  RY.  CO. 

When  the  only  testimony  of  the  plaintiff  shows  that  he  jumped  from  a  railroad  car 
while  in  motion  and  was  thereby  injured,  the  court  is  warranted  on  motion  oi 
defendant  to  withdraw  the  case  from  the  jury  and  enter  a  judgment  for  the 
defendant  on  the  ground  that  no  negligence  has  been  proven  against  the  de- 
fendant. 

COX,  J. 

This  was  a  petition  in  error  to  the  court  of  common  pleas  to  reverse 
a  judgment  there  rendered  for  the  defendant.  In  that  court  plaintiff 
brought  an  action  to  recover  damages  for  injuries  alleged  to  have  been 
sustained  by  him  through  the  negligence  of  the  defendants,  as  he  claimed. 
He  testified  that  about  two  years  ago  he  boarded  the  defendant's  train 
at  11 :30  at  night  to  go  to  the  Stock  Yard's  station ;  that  as  the  train  passed 
Brighton  station  it  was  customary  to  give  one  whistle,  and  when  it  stopped 
at  the  Stockyards  it  gave  two  whistles;  that  on  this  evening  he  heard 
the  one  whistle  at  Brighton,  but  did  not  hear  the  two 
whistles  for  Stockyards;  that  he  got  up  and  went  to  the  rear 
of  the  car  he  was  in,  the  next  to  the  last  one,  and  that  the  next 
thing  he  knew  was  that  he  found  himself  lying  on  the  track  at  two  o'clock 
in  the  morning  terribly  wounded ;  that  he  crawled  from  the  track  to  avoid 
the  passing  trains,  where  he  remained  until  five  o'clock,  when  he  was  dis- 

tTbis   case  was  affirmed  by  the  supreme  court  commission,   without  report. 
April  22,  1884. 
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covered  by  a  lady  in  the  neighborhood;  his  leg  was  terribly  shattered,  the 
bones  protruding  from  his  pantaloons,  and  injured  to  such  an  extent  that 
he  was  laid  up  for  several  months,  and  for  fifteen  months  was  unable  to 
attend  to  any  business  at  all,  and  to  this  day  suffers  from  the  effects  of  his 
injuries.  On  cross-examination  the  witness  testified  that  he  saw  the  train 
was  not  going  to  stop,  and  he  supposed  he  could  get  off  safely  without  the 
train  stopping.  He  did  not  remember  how  it  happened,  but  that  was  his 
impression  of  it. 

Upon  this  testimony  the  case  was  withdrawn  from  the  jury  upon  the 
motion  of  the  defendant,  and  judgment  rendered  for  the  defendant.    . 

The  court  held  that  the  plaintiff  was  bound  to  make  out  a  case  of  neg- 
ligence on  the  part  of  the  defendant;  to  show  that  the  injury  which  he 
suffered  was  an  inj  ury  to  which  his  own  negligence  did  not  contribute,  but 
that  it  was  occasioned  by  the  negligence  of  the  defendant.  If  the  plain- 
tiff's testimony  shows  injury  by  the  defendant's  negligence,  and  does  not 
raise  an  implication  that  his  own  contributed  to  it,  the  burden  of  proving 
contributory  negligence  rests  upon  the  defendant  to  defeat  the  claim;  but 
if  the  plaintiff's  testimony  raises  the  presumption  of  his  own  contributory 
negligence,  then  it  is  his  duty  to  remove  that  presumption,  otherwise  he 
wall  fail  in  his  action.  A  party  is  bound  to  exercise  ordinary  care,  and  not 
attempt  to  jump  from  a  train  when  it  is  in  motion.  It  is  no  defense  to 
say  that  the  defendant  should  have  stopped,  for  plaintiff's  negligence  con- 
sisted in  jumping  from  the  train  while  in  motion. 

For  failing  to  stop  the  company  might  be  liable  for  violation  of  con- 
tract, having  taken  his  fare  and  agreed  to  carry  him  there.  When  the  fact 
was  shown  that  plaintiff  jumped  from  the  train  while  it  was  in  motion, 
there  was  nothing  to  go  to  the  jury.  It  was  a  question  of  law,  and  for  the 
court  to  instruct  the  jury  to  return  a  verdict  for  the  defendant. 

Judgment  affirmed. 

196  LIFE   INSURANCE. 

[Superior  Court  of  Cincinnati,  General  Term.  March,  1881]. 
Force,  Foraker  and  Harmon,  JJ. 
tEMMA  A.  CHEEVER  v.  UNION  CENTRAL  LIFE-  INSURANCE  CO. 

1.  If  a  question  in  the  application  contained  the  names  of  many  diseases,  and  the 

applicant's  answer  is  that  he  never  had  any  of  them,  it  may  be  proved  that 
the  insurer  read  the  questions,  keeping  the  paper  in  his  hands,  and  wrote  down 
the  applicant's  answers,  and  that  the  applicant  did  not  know  what  diseases 
were  named. 

2.  Representations  and  warranties. — A  question  in  an  application  required  the  ap- 

plicant to  state  whether,  within  the  last  seven  years,  he  had  had  any  sickness 
or  disease,  and  if  so,  the  name  of  the  physician  who  was  consulted,  to  which 
he  answered  "No,"  and  the  company  claimed  that  a  sore  was  cancerous. 
Held:  It  is  for  the  court  to  define  the  words  "sickness  or  disease,"  and  for 
the  jury  to  say  whether  the  ailment  proved  was  within  the  definition,  but  if 
this  is  not  the  law,  the  error  is  cured  by  other  charges,  practically  leaving  the 
question  to  the  jury.  That  these  words  do  not  mean  mere  temporary  dis- 
orders or  functional  disturbances,  but  are  used  in  their  ordinary  sense,  which 
is  such  as  may  have  had  or  ordinarily  do  have  an  effect  on  the  general  health 
and  longevity,  and  also  such  as  indicate  a  vice  in  the  constitution,  though 
not  themselves  causes  of  danger.  The  answer  to  such  question  is  a  repre- 
sentation and  not  a  warranty,  and  is  sufficient  if  substantially  and  not  literally 
true. 

3.  Where  an  insurance  on  written  application  is  issued  in  consideration  of  the 

representations  in  the  first  application,  and  contains  a  condition  that  the  state- 

tThe  -decision  in  a  former  trial  of  this  case  is  found,  5  Dec.  R.,  268  (s.  c.  4 
Am.  Law  Rec ,  155),  and  a  judgment  of  Affi»-mance,  7  Dec.  R  ,  2o4  (s.  c.  2  Bull.  19). 
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ments  in  the  application  for  this  policy  are  true:  Held,  such  applicatiM  k 
to  be  deemed  the  application  on  the  faith  of  which  the  new  policy  was  issued. 
4.  The  truth  of  answers  in  the  application,  which  is  made  the  basis  of  the  policy 
by  the  terms  thereof,  is  made  material  by  the  act  of  the  parties,  and  its  ma- 
teriality cannot  be  left  to  the  jury,  but  only  their  truth  or  falsity;  but  they 
differ  from  a  warranty  in  this,  that  a  warranty,  must  be  literally  true,  while 
such  represehtations  need  only  be  true  in  substance. 

HARMON,  J. 

This  is  an  action  upon  a  policy  issued  by  the  defendant  upon  the  life 
of  the  plaintiff's  husband,  for  her  benefit.  The  first  trial,  some  years  ago 
resulted  in  a  verdict  for  the  plaintiff,  which  was  set  aside  upon  reservation 
to  the  general  term  as  being  against  the  weight  of  the  evidence.  The 
second  trial  resulted  in  a  similar  verdict,  and  a  motion  for  a  new  trial  was 
overruled  by  the  general  term,  but  the  judgment  was  reversed  by  the 
supreme  court  (36  O.  S.,  201)  without  touching  the  merits  of  the  case..  A 
third  trial  has  resulted  in  the  same  way,  and  the  motion  for  a  new  trial  has 
been  again  reserved  for  decision  here. 

The  grounds  of  the  motion  are:  First,  that  the  verdict  is  contrary 
to  the  evidence,  and  not  sustained  by  the  evidence.  Second,  that  it  is  con- 
trary to  law  and  the  charge  of  the  court.  Third,  that  the  court  erred  in 
its  charge  to  the  jury.  The  fourth  ground,  that  the  court  erred  in  exclud- 
ing testimony,  was  not  presented  in  argument,  and  will  not  be  considered. 

The  alleged  error  of  law  arises  upon  a  special  charge  asked  by  plain- 
tiff, and  given  before  argument.  The  defense  was  based  upon  certain 
alleged  false  answers  which  the  insured  made  in  his  application.  Several 
answers  have  been  filed  by  the  defendant  alleging  that  various  answers 
in  the  application  were  false,  but  upon  the  last  trial  in  his  opening  state- 
ment, counsel  for  defense  announced  that  the  defendant  now  stood  upon 
only  one  of  these  defenses,  and  that  was  that  the  answer  to  the  fourteenth 
question  was  false.  The  fourteenth  question  inquired  of  the  insured 
whether  within  the  preceding  seven  years  he  had  had  any  sickness  or 
disease,  and  if  so,*  required  him  to  disclose  the  name  of  the  physician  or 
physicians  who  prescribed  or  were  consulted.  To  this  the  applicant  an- 
swered no.  and  that  answer  the  defendant  alleges  to  be  false,  because  the 
applicant  had  had  within  seven  years  an  ailment  upon  the  side  of  his  neck, 
which  the  defendant  averred  was  a  sickness  or  disease,  because  the  ail- 
ment was  either  cancer,  recurrent  or  fibroid  tumor,  or  an  enlarged  and 
suppurating  gland,  or  some  other  local  disorder  whose  nature  the  defend- 
ant could  not  state,  and  that  he  had  consulted  and  been  treated  by  various 
physicians. 

•  It  is  evident,  upon  looking  at  this  question,  that  it  did  not  ask  the  ap- 
plicant to  disclose  the  fact,  if  fact  it  were,  that  he  had  been  treated  by  a  phy- 
sician. He  was  asked  if  he  had  had  sickness  or  disease,  and  if  so,  what 
physicians  had  treated  him,  so  that  if  he  had  had  physicians  to  treat  him 
for  something,  which  in  fact  alarmed  him,  but  was  not  sickness  or  disease 
within  the  proper  meaning  of  the  terms,  he  was  not  required  in  his  answer 
to  disclose  that  fact. 

That  being  the  issue  set  up  by  the  defendant,  the  plaintiff  replied  that, 
the  facts  were  known  to  the  agent  who  took  the  application,  and  known 
to  the  officers  of  the  company,  who  had  waived  defendant's  rights.  But 
under  the  rulings  of  the  court  the  testimony  upon  that  subject  was  ex- 
cluded from  the  jur\',  upon  the  ground  that  the  application  had  been  taken 
by  the  agent  of  another  company,  who  was  not  the  agent  of  the  defendant 
when  it  issued  its  policy  now  sued  upon  in  place  of  the  policy  of  the  other 
company,  referring  to  this  written  application  as  its  basis.     This  left  the 
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plain  issue  to  the  jury,  which  was  presented  to  them,  whether  or  not  this 
aibnent,  whatever  it  was,  was  sickness  or  disease.  The  court  was  asked 
to  charge  the  jury,  and  did  charge  the  jury  in  the  special  charges  given 
before  the  argument,  that  "before  any  temporary  ailment  can  be  called 
sickness  or  disease  within  the  meaning  of  this  application  or  contract,  it 
must  be  such  as  to  indicate  a  vice  of  the  constitution,  or  to  be  so  serious 
as  to  have  some  bearing  on  the  general  health  or  the  continuance  of  life." 

The  objection  urged  is  that  the  charge  did  not  add,  in  the  language 
of  the  case  of  Cushman  v.  The  U.  S.  Life  Ins.  Co.,  70  N.  Y.,  "or  be  such 
an  ailment  as  is  commonly  known  as  a  sickness  or  disease,"  it  seeming  to 
be  claimed  by  counsel  for  the  defendant  that  it  must  be  left  to  the  jury  to 
define  the  term  "sickness  or  disease"  as  well  as  to  say  whether  the  ailment 
came  within  the  definition.  It  will  be  seen,  however,  if  this  objection  be 
well  taken,  that  the  other  special  instructions  asked  and  given  at  the  same 
time  leave  that  question  for  the  jury,  if  it  be  necessary,  the  third,  being  that 
"If  the  jury  find  that  deceased  had  had  a  local  ailment  or  disorder  but 
which  was  temporary — not  amounting  in  the  ordinary  acceptation  of  the 
words  to  sickness  or  disease,"  plaintiff  should  recover,  and  the  fourth, 
"That  if  the  alleged  sore  for  which  deceased  had  been  treated  was  of  such 
a  character  as  not  in  the  common  acceptation  of  the  words  to  amount  to 
sickness  or  disease  and  had  been  healed  before  he  made  the  application," 
plaintiff  should  recover.  So  that  taking  all  the  special  charges  together, 
all  the  alternatives  presented  by  the  case  in  70  N.  Y.  were  met.  But  the 
expression  "such  an  ailment  as  is  commonly  known  as  a  sickness  or 
disease"  could  only  apply  to  the  well  known  diseases  of  which  everybody 
knows  the  name  and  understands  something  of  the  nature.  And  even 
if  the  defendant  had  had  a  right  to  have  this  charge,  and  it  had  been  re- 
fused, he  could  not  object,  on  the  well  known  principle  that  an  abstract 
proposition  cannot  be  asked  in  a  case.  One  thing  is  clear,  and  that  is, 
that  this  sore  .upon  his  neck  was  not,  and  was  not  claimed  to  be,  one  of  the 
class  of  ailments  commonly  known  as  sickir^ss  or  disease,  it  was  some- 
thing  unusual,  something  the  nature  of  vhich  the  physicians  differed 
about,  and  it  would  not  have  been  error  to  decline  a  charge  upon  the  sub- 
ject of  what  is  commonly  known  as  sickness  or  disease.  In  the  general 
charge,  taken  in  connection  with  the  special  charges,  we  are  all  of  the 
opinion  that  the  law  was  correctly  stated  to  the  jury.  The  court  in  the 
general  charge  undertook  to  define  the  meaning  of  these  words  as  used 
in  this  application,  and  it  certainly  is  for  the  court  to  define  terms  used  by 
parties  in  written  instruments,  and  it  is  for  the  jury  to  say  whether  the  facts 
in  evidence  satisfy  them  that  the  thing  in  question  comes  within  that  defi- 
nition. 

It  certainly  would  be  dangerous  to  leave  to  a  jury  the  definition  as 
well  as  the  finding  of  the  fact.  The  court  in  the  general  charge,  after 
plainly  excluding  all  other  issues,  told  the  jury  that  the  issue  was  this, 
and  this  only,  whether  this  sore  amounted  to  sickness  or  disease  as  the 
court  defined  those  words;  and  the  jury  were  told  that  "the  issue  was  not 
whether  Mr.  Cheever  had  or  had  not  recovered  from  any  sickness  or  dis- 
ease he  may  have  had  during  the  seven  years  preceding;  his  recovery 
however  complete,  would  not  excuse  his  false  answer,  if  you  find  in  fact 
that  he  had  any  ailment  so  serious  while  it  lasted  as  to  amount  to  sickness 
or  disease,  as  I  will  shortly  define  those  terms,  for  the  question  related  to 
its  existence  and  not  to  its  cure.     You  are,  however,  to  consider  the  his- 

2    L.  B.        12 
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tory  and  condition  of  the  ailment  at  the  time  of  the  application  in  reaching 
a  conclusion  as  to  its  nature." 

The  jury  was  further  told  that  neither  the  honest  opinion  of  the  de- 
ceased that  what  he  had  had  was  not  sickness  or  disease,  nor  his  alarm  about 
it,  if  it  proved  unfounded,  would  make  any  difference,  the  question  asking 
for  the  fact,  not  his  opinion.  The  court  then  proceeded  to  define  to  the 
jury  the  meaning  of  these  terms  sickness  and  disease,  and  told  them,  that 
the  plaintiff  might  recover  if  the  answer  was  substantially  if  not  literally 
true,  as  this  was  not  a  warranty,  but  a  mere  representation.  Sickness  or 
disease  taken  literally  might  be  said  to  include  almost  every  bodily  ail- 
ment. In  this  case,  however,  those  words  were  not  used  by  the  parties 
in  that  sense,  but  in  their  common  ordinary  sense.  The  manifest  object 
of  the  question  reflects  light  upon  the  sense  in  which  they  were  used  by  the 
company  in  the  question  and  understood  by  the  applicant  in  his  answer. 
That  object  was  to  elicit  information  which  would  be  useful  in  determining 
whether  it  would  be  prudent  to  take  the  riik  of  insuring  his 
life.  He  was  therefore  asked  by  the  question  to  disclose,  and 
was  bound  to  disclose,  whether  he  had  had  within  the  period 
named  not  such  merely  slight  or  temporary  disorders  or  functional 
disturbances  as  had  and  ordinarily  can  have  no  effect  upon  his  general 
health  and  the  continuance  ,of  his  life,  but  such  as  either  may  have  had  in 
fact  or  ordinarily  do  have  such  effect.  The  latter  would  only  come  within 
the  meaning  of  the  terms  sickness  and  disease,  as  used  in  this  case.  This 
is  the  common  acceptation  of  the  words.  The  jury  were  further  told  thai 
"this  meaning  included  not  only  such  ailments  as  were  calculated  to  im- 
pair the  general  health,  or  produce  death  unless  arrested,  but  also  to  such 
as  indicate  by  their  presence,  history  or  development,  a  vice  in  the  con- 
stitution— such  as  are  signs  or  warnings  of  danger  to  life  or  health,  rather 
than  direct  causes  of  danger"  and  "that  it  was  not  necessary  that  they 
should  determine  the  exact  name  or  nature  of  this  ailment,  but  whatever 
its  name  or  nature,  if  they  were  satisfied  by  a  preponderance  of  the  evi- 
dence that  while  the  deceased  was  afflicted  with  it,  it  amounted  to  sickness 
or  disease,  plaintiff  could  not  recover." 

This  ground  for  a  new  trial  therefore  is  not  well  taken.  It  is  very 
clear  that  the  applicant  was  not  bound  to  disclose  every  ailment,  however 
trifling,  however  little  the  probability  was  of  its  affecting  his  general  health 
or  impairing  his  chances  of  hfe,  but  he  was  only  bound  to  state  such  as 
may  reasonably  be  expected  to  have  that  tendency,  and  the  only  authori- 
ties which  we  have  been  able  to  find,  or  to  which  our  attention  is  called,  are 
those  in  New  York  which  lay  down  this  rule. 

As  to  the  ground  that  the  verdict  is  against  the  weight  of  the  evidence, 
and  not  supported  by  sufficient  evidence.  It  was  conceded  in  the  arg-ument 
of  the  motion,  andj'f  not  conceded  it  is  quite  clear,  that  if  the  ouestion  were 
whether  this  ailment  was  canrer,  the  verdict  either  way  would  have  to  be 
sustained.  Who  but  jurors  shall  decide,  where  doctors  disagree  as  in  this 
case,  as  to  whether  or  not  this  ailment  was  cancerous  in  its  nature?  And 
the  fact  that  the  answer  which  the  annlicart  had  made  to  the  ninth  ques- 
tion, which  inquired  of  him  among  other  thiners  specifically  whether  or  not 
he  had  cancer,  to  which  his  answer  was  "No,"  was  not  assailed  at  this 
trial,  is  not  without  wei^rht.  because  if  he  had  been  specifically  innuircd 
of  as  to  cancer,  he  mirht  verv  naturally  conclude  that  when  generallv  in- 
quired of  for  sickness  or  disease,  the  inouirv  did  not  apply  to  those  things 
of  which  he  had  been  specifically  asked  before. 

Therefore  we  must  assume  that  the  jury  found,  and  that  their  finding 
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must  be  respected,  the  testimony  being  conflicting,  that  this  ailment  was 
not  cancer,  that  when  he  said  **no"  in  answer  to  this  question,  his  answer 
cannot  be  assailed  upon  the  ground  that  this  sore  was  cancer.  The  ques* 
tion  therefore  is,  was  this  sore  which  he  had  upon  his  neck  which  was  not 
cancer,  and  cancer  was  shown  by  the  testimony,  if  not  by  all  of  it  at  least 
by  sufficient  of  it  to  make  the  question  one  of  the  greatest  doubt,  that  then 
is  no  such  disease  as  cancer,  but  the  term  cancer  is  rather  applied  to  a  class 
of  sores  or  ulcere,  which  are  in  their  nature  malignant,  whose  tendency 
is  to  invade  the  surrounding  tissues,  to  attack  the  health,  to  undermine 
the  foundations  of  life,  as  opposed  to  what  the  physicians  call  benignant 
or  curable  sores.  The  question  is,  considering  this  as  we  must  consider 
it,  as  not  a  malignant  sore  or  ulcer,  was  it  such  a  one  that  we  must  say 
from  the  testimony  that  it  was  sickness  or  disease.  If  so,  the  verdict  must 
be  set  aside,  otherwise  it  ought  to  be  sustained.  Now  the  physicians,  who 
testified  to  this,  while  the  majority  of  them  were  of  the  opinion  that  it  was 
cancerous,  did  differ  in  opinion  as  to  its  real  nature,  and  a  great  deal  of  tes- 
timony in  the  case,  by  the  most  reputable  physicians,  was  to  the  effect  that 
if  it  had  been  cancerous  it  would  not  have  cured  so  as  to  present  a  healthy 
scar,  but  it  was  undisputed  in  this  case  that  it  did  heal,  although  it  was 
stubborn  and  took  some  eight  months  from  its  inception  to  its  cure,  that 
no  recurrence  of  it  came,  that  the  cure  was  apparently  healthy,  and  that 
all  the  time  he  had  it,  as  well  as  before  and  afterward,  his  general  health 
was  excellent.  He  did  not  stop  his  business  at  all,  but  called  at  the  physi- 
cian's office  for  treatment  on  his  way  to  and  from  it.  And  we  are  not  pre- 
pared to  say  from  the  evidence,  that,  considering  this  as  a  mere  sore,  what-, 
ever  its  nature  or  name,  bound  as  we  are  to  say  that  it  was  not  a  malignant 
one,  it  was  a  sickness  or  disease,  although  it  was  a  stubborn  sore  which 
took  so  much  time  to  cure.  The  test  must  be,  in  inquiring  for  sickness 
or  disease,  whether  it  was  such  a  one  that  its  presence  would  reflect  Hght 
upon  the  chances  of  life,  upon  the  chances  of  the  preservation  or  impair- 
ment of  the  general  health,  and  that  was  a  question  for  the  jury.  The 
testimony  was  conflicting,  and  we  are  not  prepared  to  say  that  it  is  at  any 
rate  so  grossly  against  the  weight  of  the  evidence  that  the  verdict  ought 
to  be  disturbed. 

The  motion  therefore  will  be  overruled. 

Force  and  Foraker,  JJ.  concur. 

C.  D.  Robertson,  I.  M.  Jordan  and  E.  S.  Throop,  for  plaintiff.         I 

W.  M.  Ramsey  and  E.  M.  Johnson,  for  defendant. 


199  MORTGAGE. 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

LUCY  A.  COLEMAN  et  al.  v.  SARAH  K.  MILLER  ct  al. 

1.  Where  a  loan  of  money  is  secured  by  a  deed  of  property  and  a  lease  back,  the 
lease  is  a  mere  mortgage,  although  there  is  no  right  to  a  personal  judgment 
for  the  debt,  and  the  fact  that  the  value  of  the  property  granted  is  greatly  in 
excess  of  the  amount  given  is  strong  evidence  of  a  loan. 

tFor  subsequent  deciMon  of  superior  court,  see  post,  6  B.  412.     For  decision  of 
the  superior  court  reversed  by  this  opinion,  see  a«/<?,  44. 
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2.  If  the  rent  reserved  in  such  lease  is  ten  per  cent,  of  the  loan,  and  the  law  allows 

but  six,  a  subsequent  settlement  and  new  lease  at  a  ten  per  cent,  rent,  the 
law  haying  been  changed  so  as  to  allow  that  rate,  discharges  the  original 
obligation,  and  the  excess  of  interest  cannot  be  credited  upon  the  principal. 

3.  The  decree  in  the  case,  which  was  brought  to  foreclose  the  lien  fbr  unpaid  rent, 

must  be  for  the  sale  of  the  whole  property,  and  not  the  leasehold  merely,  unless 
the  amount  found  necessary  to  redeem  be  paid. 

Ekror  to  the  Superior  Court. 

JOHNSTON,  J. 

This  action  was  brought  by  Sarah  K.  Miller*  against  the  Coleman 
heirs  to  foreclose  a  leasehold  estate  that  had  been  granted  by  her  ancestor 
to  Coleman.  The  lease  reserved  a  lien  upon  the  premises  for  the  rent. 
Mrs.  Miller  claimed  that  the  Coleman  heirs  were  about  $5,000  behind  in 
rent,  and  asked  that  the  leasehold  estate  might  be  sold  for  payment  of  rent 
due.  For  answer  and  by  way  of  cross-petition  to  this  petition,  the  heirs  of 
Coleman  say  that  this  transaction  was  a  loan  of  money  infact;thatthetrans- 
action  took  place  in  1842  under  these  circumstances :  That  their  ancestor, 
Coleman,  desiring  a  loan  of  $20,000,  applied  to  Griffin  Taylor,  the  ances- 
tor of  Mrs.  Miller,  for  the  loan  of  that  sum  at  10  per  cent,  interest,  that  the 
loan  was  consummated  and  secured  in  this  manner.  Coleman  delivered 
to  Taylor  a  deed  absolute  of  the  property  described  in  the  petition  em- 
bracing the  ground  upon  which  the  hotel  near  the  courthouse  (on  Main, 
near  the  canal)  stands,  and  several  other  pieces  of  property  in  the  vicinity 
of  the  courthouse.  Taylor  then  immediately  made  a  lease  back  to  Cole- 
man, with  privilege  of  purchase  at  $20,000.  The  consideration  in  the 
deed  was  $20,000.  The  ground-rent  reserved  in  the  lease  was  $2,000  per 
annum,  which  was  claimed  to  be  in  fact  the  interest  at  10  per  cent,  on  a 
$20,000  loan.  The  heirs  alleged  that  ever  since  1842  they  paid  this 
ground-rent,  or,  as  they  call  it,  interest,  until  1876.  They  alleged  that 
this  being  a  10  per  cent,  interest  loan  the  rate  of  interest  was  usurious,  and 
that  they  had  a  right  to  an  account,  and  that  all  interest  in  excess  of  6  per 
cent,  should  be  applied  to  the  principal,  and  that  being  so  applied  they 
claim  that  the  debt  had  been  wholly  paid,  and  they  asked  to  have  their 
title  quieted  to  the  property. 

The  court  below  made  a  special  finding  of  facts  and  of  law,  finding 
that  there  was  not  existing  between  these  parties  the  relation  of  creditor 
and  debtor,  but  that  the  transaction  was  in  fact  what  it  purported  to  be — 
a  deed  with  lease  back  with  privilege  of  purchase.  The  court  found  for 
the  plaintiff  below  for  the  amount  of  rent  due,  and  decreed  a  sale  of  the 
leasehold  premises,  to  which  the  Coleman  heirs  excepted.     Ante  ooo. 

From  the  bill  of  exceptions  this  testimony  is  disclosed :  That  Cole- 
man, in  1842,  being  owner  of  five  pieces  of  property,  made  an  absolute 
conveyance  of  it  to  Tavlor  for  $20,000.  On  the  same  day  Taylor  execut- 
ed a  lease  back  to  Coleman  of  the  same  property,  at  an  annual  rental  of 
$2,000.  There  was  a  right  of  repurchase  in  the  lease,  for  $20,000.  at  any 
time  after  thirteen  years.  The  testimony  clearly  shows  the  property  was 
worth  $55,000  at  the  time  this  transaction  took  place.  The  testimony 
shows  that  on  three  occasions,  for  the  nominal  consideration  of  $1  Taylor 
quit-claimed  to  Coleman  portions  of  this  property,  which  Coleman  imme- 
diately thereafter  sold  for  large  and  valuable  considerations  and  retained 
the  money.  In  1862  Coleman  sold  a  piece  of  property  for  $10,000.  and  on 
that  day  paid  to  Taylor  $10,000,  and  thereupon  the  rental  was  reduced  to 
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$1,200  per  annum.  In  1855  Coleman  was  behind  $2,000  in  rent.  At  that 
time  there  seemed  to  have  been  a  settlement,  for  a  new  lease  was  executed, 
fixing  the  purchase  price  at  $22,000,  and  the  rental  at  $2,200.  At  about 
this  time  the  hotel-property  was  released  by  Taylor  to  Coleman,  and  he  at 
once  sold  it  for  $48,000,  retaining  all  the  money.  Taylor  not  long  before 
his  decease  told  Hulbert  that  Coleman  had  borrowed  money  of  him,  se- 
curing it  by  deed  with  lease  back  with  right  of  purchase,  and  that  he  liked 
that  form  of  security.  Coleman  always  retained  possession  of  the  prem- 
ises, paid  taxes  and  improved  the  same.  Taylor  died  in  186i5,  and  Cole- 
man died  in  1868. 

There  were  many  other  more  or  less  important  circumstances  in  the 
case,  and  having  very  carefully  considered  the  whole  testimony,  the  con- 
clusion was  irresistible  that  this  transaction  was  a  loan  and  not  a  sale :  that 
the  relation  actually  existing  between  Taylor  and  Coleman  was  that  at 
least  of  borrower  and  lender,  and  not  that  of  grantee  and  grantor,  lessee  and 
lessor.  In  the  cases  of  Slutz  v.  Dresenberg  and  Wilson  v.  Giddings, 
report  28  O.  S.  371,  554,  cited  by  counsel  for  defendants,  it  was  held  that 
it  is  sufficient  if  the  relation  of  borrower  and  lender  exists  at  the  time  the 
transaction  was  consummated.  It  is  not  always  that  a  mortgagee  either 
insists  upon  or  receives  the  personal  obligation  of  the  mortgagor.  He 
may  be  satisfied  with  the  security  afforded  by  the  property,  and  loan  his 
money  upon  its  credit  alone,  and  the  relation  of  borrower  and  lender  exists 
between  them  nevertheless,  while  that  of  debtor  and  creditor,  strictly 
speaking,  may  not 

Now,  as  to  the  question  of  usurious  interest :  In  1842,  when  this  loan 
was  contracted,  the  legal  rate  of  interest  was  six  per  cent.,  but  under  the 
statute  and  supreme  court  decisions  at  that  time,  the  excess  of  six  per  cent, 
was  not  recoverable  back,  nor  could  it  be  applied  to  payments  on  account 
of  the  principal.  In  1850  the  legal  rate  of  interest  was  made  ten  per  cent. 
In  1862  it  seems  they  came  together,  and  they  had  some  sort  of  settlement. 
The  fee  of  the  property  was  again  conveyed  to  Coleman,  and  then  another 
deed  and  lease  were  executed,  placing  the  property  in  the  same  condition 
it  had  been  before.  The  new  lease  was  on  the  same  terms  as  the  prior  one. 
Perhaps  this  was  expressly  for  the  purpose  of  defeating  the  usurious  in- 
terest claim.  At  any  rate  it  was  a  new  agreement  of  ten  per  cent,  interest, 
at  a  time  when  ten  per  cent,  interest  was  legal,  and  that  contract  is  not 
usurious.  Notwithstanding  the  ten  oer  cent,  law  was  repealed  in  1859, 
it  did  not  invalidate  that  contract.  The  settlement  made  in  1853  was  vol- 
untary. No  action  had  been  commenced  to  recover  the  money  loaned. 
It  is  when  an  action  is  brought  to  recover  the  debt  that  the  usurious  in- 
terest may  be  credited  upon  the  principal  as  payments  on  account  thereof, 
and  this  by  order  of  the  court.  Otherwise  if  the  parties  meet  and  settle, 
and  the  original  obligation  is  discharged,  the  usurious  interest  cannot  be 
recovered  back. 

We  are  of  the  opinion  the  court  below  erred  in  finding  as  a  conclusion 
of  fact  that  the  transaction  was  a  sale  with  lease  back  with  privilege  of 
purchase  and  that  therefore  only  the  leasehold  estate  should  be  sold.  It 
is  the  opinion  of  the  court  upon  the  facts  found,  that  the  transaction  was  a 
loan,  and  the  convevance  to  Taylor  in  equity,  simplv  a  mortgage  and  the 
Colemans  have  the  rigfht  to  redeem.  The  parties  may  by  consent  have  the 
judgment  entered  here  that  should  have  been  entered  below,  and  it  would 
in  that  event  be,  that  there  is  still  due  to  Mrs.  Miller  $12,000,  and  that  she 
ts  entitled  to  10  per  cent,  interest  thereon,  payable  quarterly,  to  be  com- 
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puted  from  time  of  last  payment  made  by  the  estate  of  said  Coleman,  and 
in  default  of  payment,  that  she  have  an  order  of  sale. 

Judgment  reversed. 

Jordan  &  Bettman,  for  plaintiffs  in  error. 

Hagans  &  Broadwell  and  Judge  Stanley  Matthews,  for  defendants 


m  error. 


FIRE  INSURANCE.  200 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

tJAMES  S.  KIRK  &  CO.  v.  OHIO  VALLEY  INSURANCE  CO. 

1.  A  policy  of  insurance  provided  that  proof  of  loss  must  be  presented  forthwith; 

that  the  loss  should  be  payable  within  sixty  days;  and  all  claims  should  be 
barred  unless  prosecuted  within  one  year  from  the  date  of  loss.  Held:  1st, 
That  forthwith  meant  within  a  reasonable  time  under  all  the  circumstances 
after  the  loss,  and  the  question  of  reasonable  time  was  one  for  the  jury  to 
determine. 

2.  When  the  policy  contains  a  provision  that  a  loss  is  payable  within  a  certain 

time  after  presentation  of  proof  of  loss,  the  limitation  of  time  does  not  begin 
until  the  proof  is  furnished. 

COX,  J. 

The  action  was  brought  to  recover  $1,500  upon  a  policy  issued  by  the 
defendants  to  the  plaintiffs  upon  their  stock  of  soap  and  candles  in  their 
store  in  Chicago  and  destroyed  by  the  conflagration  in  that  city  in  Octo- 
ber, 1871.  The  action  was  commenced  in  May,  1879.  The  defense  was 
that  the  action  was  not  commenced  within  one  year  from  the  time  of  loss, 
as  required  by  the  policy. 

The  court  held  that  there  are  three  sections  of  the  policy  which  are 
properly  to  be  read  in  connection  with  this  claim,  one  providing  for  notice 
forthwith  of  loss  or  damage  by  fire ;  another  that  payment  of  loss  should 
be  made  within  sixty  days  after  the  loss  is  ascertained;  and  that  all  the 
claims  should  be  barred  unless  prosecuted  within  one  year  from  the  date 
of  loss.  The  plaintiffs  introduced  testimony  to  show  that  the  defendants 
had  sent  agents  to  Chicago  to  waive  all  the  conditions  of  the  policy  and 
'to  pay  the  losses,  and  that  all  the  companies  had  agents  there,  who,  in 
view  of  the  great  calamity,  voluntarily  waived  the  conditions  of  the  policies 
issued  by  them ;  that  all  their  books  and  papers  were  destroyed,  and  that 
therefore  they  were  unable,  in  view  of  all  the  circumstances,  to  render  an 
account  of  their  losses  any  sooner  than  they  did ;  that  they  had  no  recol- 
lection of  having  a  policy  in  defendants'  company;  that  defendants,  al- 
though they  knew  the  fact,  did  not  inform  them  of  it,  and  that  they  only 
discovered  the  fact  within  a  year  before  the  commencement  of  this  suit, 
having  been  told  of  it  by  the  ex-president  of  the  company,  and  having 
brought  suit  within  a  year  after  proof  of  loss,  they  were  entitled  to  re- 
cover. The  court  refused  to  permit  plaintiff  to  prove  the  fact  as  claimed 
that  they  had  forty  or  fifty  policies  in  different  companies.  The  court  be- 
low refused  on  application  of  plaintiff  to  charge  the  jury  that  if  the  plain- 
tiffs had  presented  their  proof  of  loss  as  soon  as  possible,  under  all  the 
circumstances  of  the  case  and  brought  suit  within  one  year  after  the  pre- 
sentation of  proof,  they  were  entitled  to  recover.     The  authorities  are  very 

tThe  judp:ment  in  this  case  was  affirmed  by  the  supreme  court  commission,  two 
judges  dissenting,  and  no  report,  April  22,  1884. 
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Strong  that  where  a  question  becomes  one  of  reasonable  diligence,  within 
the  terms  of  such  a  policy  as  this,  it  is  a  question  for  the  jury  to  determine 
whether  the  party  did,  as  soon  as  possible  after  the  fire,  give  a  proof  of 
loss  or  a  particular  account  of  the  loss.  The  courts  are  uniform  in  their 
decisions  that  where  a  poHcy  contains  a  provision  that  a  loss  is  payable 
within  a  certain  time  after  presentation  of  proof  of  loss  the  limitation  of 
this  clause  does  not  commence  until  the  proof  is  furnished.  The  court 
below  submitted  to  the  jury  a  single  question,  whether  the  suit  was  begun 
within  one  year  from  the  loss;  and  if  it  were  not,  instructed  them  to  find 
for  the  defendant.  The  jury  found  that  it  was  not  so  commenced,  and  re- 
turned a  verdict  for  defendant.  The  court  erred  in  refusing  the  charges 
asked,  overruling  this  testimony  and  in  its  charges. 

udgment  reversed. 

.  F.  Follett,  for  plaintiffs. 
C.  W.  Baker,  for  defendant. 


201  JUSTICE   OF   THE   PEACE. 

[Hamilton  District  Court,  April,  1881]. 
Cox,  Johnston  and  Longworth,  JJ. 
tJAMES  C.  CALDWELL  v.  GEORGE  HIGH  et  al. 

1.  The  authority  of  a  magistrate  cannot  be  collaterally  attacked. 

2.  A  resident  householder  of  one  township  being  sued  before  a  magistrate  in  an- 

other township,  going  to  trial  on  the  merits  of  the  case  without  objection 
to  the  jurisdiction  of  the  magistrate  over  him,  will  be  taken  to  have  waived 
his  right  to  so  object. 

COX,  J. 

Appeal.  A  petition  was  filed  in  the  common  pleas  court  against  High 
as  a  magistrate  in  Fulton  township  and  a  constable  to  enjoin  them  from 
collecting  judgment  by  High  against  Caldwell  of  $1  for  impounding  two 
cows  and  $28  costs.  It  was  claimed  that  there  was  no  law  under  which 
High  could  act  as  a  magistrate,  and  that  he  had  no  jurisdiction  over  the 
plaintiff  by  reason  of  the  fact  that  Caldwell  lived  in  that  part  of  the  city, 
which  originally  had  been  Spencer  township,  while  the  magistrate  was 
claiming  to  act  in  what  was  formerly  Fulton  township. 

The  court  held,  that  High,  having  been  elected  a  magistrate  in  Fulton 
township  and  received  his  commission,  and  having  acted  as  magistrate, 
his  acts  were  good  de  facto  until  his  official  character  was  terminated  by 
proceeding  in  qiw  warranto^  striking  at  his  existence  as  an  officer.  This 
was  decided  by  the  supreme  court  in  the  case  of  Strang,  ex  parte,  21  O.  S., 
610,  in  regard  to  a  pro  tempore  Judge  of  the  police  court.  His  acts  as  said  de 
facto  officer  cannot  be  attacked  collaterally.  The  plaintiff,  having  submit- 
ted himself  to  the  jurisdiction  of  the  magistrate  by  assisting  in  striking  a 
jury,  subpoenaing  witnesses,  and  also  testifying  in  the  case  without  ob- 
jecting to  the  jurisdiction  of  the  magistrate  over  him,  has  waived  his  right 
to  say  that  he  did  not  live  in  Fulton  township.     Petition  dismissed. 

S.  Miller,  for  plaintiff. 

Johnston  &  Dunton,  for  defendants. 

See  also  6  Dec.  R.,  1037  (s.  c.  9  Am.  Law  Rec,  692.) 
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ATTACHMENT.  202 

{Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

A.  B.  VORHEES  et  al.  v.  C.  B.  FISHER  ct  al. 

A  plaintiff  in  garnishment,  before  a  justice,  against  a  non-resident  defendant,  loses 
his  priority  of  lien  on  the  fund  garnished  by  failure  to  have  the  cause  con- 
tinued for  a  definite  time,  between  40  and  60  days,  (Revised  Statutes,  section 
6496),  and  not  advertising  for  service  on  the  defendant,  although  the  gar- 
nishee did  not  answer  for  three  months  before. 

Error  to  the  Superior  Court. 
COX,  J. 

On  the  ninth  of  April  defendants  brought  suit  against  Daniel  Calla- 
han to  recover  $500,  making  R.  D.  Huston  &  Co.,  contractors  for  the 
Southern  Railroad,  garnishees  in  the  case.  Wilby  &  Wald,  having 
money  in  their  hands  belonging  to  Callahan,  were  also  made  garnishees. 
During  the  progress  of  the  trial  plaintiffs  were  made  parties  on  their 
own  request,  claiming  a  prior  attachment  upon  the  property.  The  case 
was  referred  to  a  referee  to  take  testimony.  It  appeared  plaintiffs  had 
brought  suit  before  a  magistrate  against  Callahan,  making  Huston  & 
Co.  garnishees.  The  constable  returned  not  found  as  to  Callahan,  and 
that  he  had  served  Huston  &  Co. 

Nothing  further  was  done  in  that  case  until  July  12,  when  the  gar- 
nishees appeared  and  filed  an  answer  before  the  magistrate.  When  this 
answer  was  filed,  Vorhees  &  Co.  proceeded  to  advertise  for  Callahan  as 
a  non-resident.  It  was  claimed  that  by  reason  of  the  neglect  of  Vorhees 
&  Co.  to  have  their  case  continued  before  the  magistrate  to  a  definite  time, 
not  less  than  forty  nor  more  than  sixty  days,  the  magistrate  had  lost  juris- 
diction. The  referee  so  found,  and  that  Hubbell& Fisher's  claim  was  a  first 
lien  upon  the  money.     The  report  was  confirmed. 

The  court  held  that  the  finding  of  the  referee  was  correct,  and  affirm- 
ing the  judgment  of  the  court  below. 

Jordan  &  Williams,  for  plaintiffs. 

C.  W.  Moulton  and  M.  L.  Buchwalter,  for  defendant. 


EXECUTION.  202 

IHamihon  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

tSAMUEL  SHORTEN  v.  THOMAS  M.  DRAKE. 

An  estate  in  possession  can  be  levied  on  by  execution,  and  the  possession  being 
seized  draws  with  it  the  equity  the  tenant  in  possession  has. 

COX,  J. 

Petition  in  error  to  reverse  a  judgment  of  the  superior  court.  The  questions 
in  it  arose  in  regard  to  the  distribution  of  the  proceeds  of  sale  of  certain  property 
on  Walnut  Hills.  It  appeared  that  in  I860  A.  C  Clark  conveyed  to  Thomas  M. 
Drake  the  property  in  question,  the  purchase  money  beirpr  furnished  by  Samuel  A. 
Sargent,  who  was  then  largely  insolvent ;  that  Sargent  with  his  family  at  once  en- 
tered into  possession  of  the  premises  and  continued  to  reside  therein  until  1868, 

tThe  judgment  in  this  case  was  reversed  by  the  supreme  court.  Sec  opinion, 
88  O.  S.  76.    See  also  34  O.  S.,  645. 
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202  Williamson  v.  McGiU. 

when  Drake  at  the  request  of  Sargent  conveyed  the  premises  to  Sargent's  wife,  she 
not  having  paid  any  portion  of  the  purchase  money ;  that  Sargent  continued  to 
keep  the  property  until  the  day  of  sale  under  the  proceedings  in  the  superior  court; 
that  in  April,  1870,  Samuel  Grant  levied  an  execution  upon  the  property ;  that  in 
May,  187U,  one  McMillen  seized  the  property  in  attachment,  both  on  claims  against 
Sargent;  that  in  January,  1872,  Sargent  and  wife  executed  a  mortgage  to  Samuel 
Shorten  for  the  payment  of  a  previously  existing  debt.  The  question  in  the  case 
was  whether  the  execution  and  the  attachment  had  priority  over  the  mortgage  exe- 
cuted by  Sargent  and  wife  to  Shorten. 

The  court  held  that  it  was  true,  as  claimed  by  counsel,  that  a  mere  equity  in  real 
estate  could  not  be  seized  either  in  execution  or  attachment.  But  there  was  some- 
thing else  in  the  case  besides  the  mere  equity  which  Sargent  had,  which  Shorten 
knew  at  the  time  he  took  his  mortgage.  It  was  the  possession,  and  that  possession 
was  subject  to  the  levy  and  attachment,  and  the  seizure  of  that  drew  witn  it,  what- 
ever right  Sargent  had  in  the  property.  That  being  the  case,  the  right  of  these 
judgment  creditors  was  prior  to  the  mortgage  made  to  Shorten.     Decree  accordingly. 

D.  Thew  Wright,  for  plaintiff. 

Uerron  &  Anderson  and  C.  B.  Matthews,  for  defendant. 


202  BILLS  AND  NOTES— LIMITATIONS. 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

tGEO.  WILLIAMSON  v.  AMZI  McGILL. 

Forbearing  to  bring  suit  on  a  note  until  after  the  death  of  the  maker,  on  his  agree- 
ment that  it  should  be  paid  out  of  his  estate,  is  a  good  consideration  for  a 
contract  and  it  will  be  enforced,  although  after  such  contract  the  statute  of 
limitation  would  bar  the  note. 

Error  to  the  Superior  Court. 
COX,  J. 

In  this  case  suit  was  brought  by  Rozina  Williamson  in  her  Ufetime 
against  the  administrator  of  John  C.  Williamson  upon  three  promissory 
notes,  dated  in  1860  and  1861,  payable  eighteen  months  after  date.  The 
action  was  commenced  in  1875.  The  petition  sets  forth  that  John  C.  Wil- 
liamson was  the  brother  of  Rozina  Williamson :  that  they  lived  together 
for  many  years,  neither  of  them  having  been  married.  The  plaintiff  sets 
forth  that  she  was  prevented  from  bringing  her  suit  within  the  fifteen 
years  provided  by  the  statute  of  limijtation  by  reason  of  the  duress  of  her 
brother  by  his  rough  treatment  of  her:  that  she  was  sick  and  confined  to 
her  house,  and  her  brother  would  not  permit  her  to  have  any  counsel  but 
himself,  and  told  her  that  the  notes  never  would  run  out,  and  that  if  she 
forebore  bringing  suit  on  them  until  after  his  death  they  would  be  paid 
out  of  his  estate.  Another  ground  upon  which  the  plaintiff  sought  to  re- 
cover was  that  the  notes  were  given  as  part  consideration  for  the  purchase 
of  real  estate,  and  she  claimed  to  have  a  vendor's  lien  for  the  money. 

Judge  Cox  announced  the  opinion  of  this  court.  The  case  below  had 
been  tried  upon  a  single  issue,  and  that  was  whether  a  promise  had  been 
made  to  Rozina  Williamson  by  her  brother  that  if  she  would  forbear  to 
bring  suit  upon  the  notes  after  his  death  she  could  be  paid  out  of  his 
estate.  The  court  below  refused  to  receive  testimony  offered  by  the  plain- 
tiff tending  to  prove  such  promise.  This  was  erroneous,  and  the  judg- 
ment should  be  reversed. 

Jordan  &  Betman,  for  plaintiff. 

E.  W.  Kittredge  and  E.  F.  Kleinschmidt,  contra. 

tThis  case  was  affirmed  by  the  supreme  court  commission,  without  report. 
April  29,  1884. 
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FORFEITURES.  20a 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

MARY  STEIN  et  al.  v.  THOMAS  SHERLOCK  et  al. 

Before  a  fine  or  forfeiture  can  be  enforced  for  violation  of  the  rules  of  an  associa- 
tion, the  party  complained  of  must  have  notice  of  the  charges,  and  the  time 
when  they  will  be  heard,  and  the  hearing  must^be  before  the  tribunal  pro- 
vided by  the  articles  of  the  association. 

COX,  J. 

Two  cases  were  consolidated  and  tried  under  the  above  style.  They 
had  for  their  object  the  settlement  of  the  aflFairs  of  the  Cincinnati,  Louis- 
ville and  New  Orleans  Packet  Company.  In  October,  1877,  the  owners 
of  the  steamboats  running  between  this  city  and  New  Orleans  entered 
into  an  agreement  to  form  a  line  for  freight,  the  owners  of  each  boat  to 
contribute  $1,000  and  10  per  cent,  of  their  gross  earnings  of  freight  That 
fund  was  to  be  a  guarantee  to  pay  the  expenses  of  the  association,  the 
$1,000  to  be  held  as  a  guarantee  that  each  owner  would  conform  to  the 
rules  of  the  association.  The  association  was  to  continue  its  existence 
for  the  season  from  October,  1877,  to  July,  1878.  The  plaintiff,  Mary 
Stein,  the  owner  of  the  Charles  Morgan,  averred  that  the  amount  of  her 
contribution  under  the  rule  was  $1,650,  and  that  the  defendants  refused 
to  pay  it  over  to  her.  The  defendants  set  up  that  the  Charles  Morgan 
violated  the  rules  of  the  association  in  regard  to  their  running  arrange- 
ments ;  that  she  left  New  Orleans  on  one  occasion  out  of  time,  and  thereby 
inflicted  damage  upon  the  A.  C.  Donnally;  and  that  she,  on  another  occa- 
sion, left  Cincinnati  out  of  her  time,  thereby  inflicting  damages  upon  the 
U.  P.  Schenck,  both  of  which  boats  had  entered  into  the  agreement ;  that 
charges  had  been  preferred  against  the  Morgan  by  the  board  of  directors 
of  the  association,  of  which  her  owner  had  notice,  and  that  certain  amounts 
were  found  due  the  other  two  boats  mentioned  as  a  fine. 

The  court  held  that  the  power  o^  forfeiture  by  the  board  of  directors 
must  be  strictly  construed;  the  charges  against  the  person  against  whom 
the  forfeiture  or  fine  was  sought  to  be  enforced  must  be  properly  proved; 
such  person  must  have  notice  of  the  fact  of  such  charges,  the  time  when 
they  are  to  be  heard  and  the  opportunity  to  present  his  defense.  The 
court  below  erred  in  finding  that  the  proper  charges  were  filed  and  notice 
given  the  owner  of  the  Morgan,  and  the  proper  opportunity  given  her  tobe 
heard.  It  appeared  that  when  the  case  was  heard  before  the  directors  in 
each  instance,  it  being  heard  twice,  persons  not  members  were  called  into 
the  board  for  the  purpose  of  filling  it  up,  so  that  it  was  not  properly  con- 
stituted to  hear  the  matter.  The  time  of  the  dissolution  of  the  associa- 
tion having  passed  when  the  board  sat  in  the  case,  there  was  some  doubt 
with  one  member  of  the  court  as  to  whether  the  board  could  assess  any 
fine.  Judgment  reversed  and  cause  remanded,  with  instructions  for  the 
court  below  to  try  the  case  as  an  original  proceeding  without  any  regard 
to  the  action  of  the  board  of  directors.  If  there  are  any  charges  against 
the  Morgan  to  which  she  is  amenable  for  a  violation  of  the  rules  of  the 
association,  that  court  having:  control  of  the  funds,  and  the  parties  can 
proceed  to  try  it  now  originally  as  well  as  the  directors  might  in  the  first 
instance. 

P.  J.  Donham,  for  plaintiff. 

Lincoln,  Stephen  &  Slattery,  contra. 
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213  LAND  GRANT. 

[Cuyahoga  District  Court,  April,  1881J. 
tZENAS  KING  v.  MISSOURI  RIVER,  SCOTT  &  GULF  fe.  R.  CO. 

1.  The  600,000  acres  granted  by  congress  to  new  states  for  internal  improvements 

cannot  be  converted  into  school  lands  by  the  state  without  the  consent  of 
congress. 

2.  The  conversion  of  these  lands  into  school  lands  by  the  constitution  of  Kansas, 

without  consent  of  congress,  invalid. 

3.  The  title  to  these  lands  remained  in  the  state  for  internal  improvements. 

Error  to  the  Court  of  Common  Pleas  of  Cuyahoga  county. 

DOYLE.  J. 

The  plaintiff  below  (the  defendant  here)  filed  its  petition  in  the  court 
of  common  pleas  against  Zenas  King,  the  plaintiff  in  error,  alleging  that 
it  was  duly  incorporated  under  the  laws  of  Kansas  and  Missouri;  that  on 
the  16th  of  October,  1869,  it  entered  into  contracts  in  writing  with  the 
defendant  whereby  it  undertook  and  agreed  to  sell  and  convey  to  the  de- 
fendant certain  lands  in  the  State  of  Kansas,  described  in  the  petition  and 
in  the  contracts  attached  thereto,  and  to  execute  good  and  sufficient  war- 
ranty deeds  therefor,  upon  the  payment  of  the  sum  of  money  in  said  con- 
tracts designated  as  the  purchase  price  of  said  lands.  The  defendant 
agreed  to  pay  the  plaintiff,  for  said  lands  the  sum  of  $27,141.30  in  certain 
installments  in  said  contracts  nam^d.  That  the  execution  and  delivery  of 
all  of  said  contracts,  of  which  there  are  some  sixty-eight  in  number,  was 
but  one  single  transaction.  The  petition  then  alleges  that  there  are  certain 
amounts  due  under  said  contracts  according  to  their  terms,  in  the  aggre- 
gate amounting  to  the  sum  of  $20,972.32  with  interest.  That  on  the  19th  of 
April,  1878,  it  tendered  to  the  defendant  a  good  and  sufficient  deed  of  the 
premises,  and  demanded  of  the  defendant  performance  of  the  contract  on 
his  part,  and  defendant  refused  to  perform  or  pay  the  amount  due.  It 
therefore  prays  for  a  judgment  for  the  said  amount. 

The  answer  of  King  contains  a  number  of  defenses,  but  the  petition 
in  error  is  based  solely  upon  the  action  of  the  court  below  upon  the  second 
and  fifth  defenses,  and  those  only  will  be  noticed.  The  second  defense  is 
as  follows:  "That  by  the  express  terms  of  each  of  said  contracts  it  is  pro- 
vided that  in  case  the  second  party  (the  defendant  herein)  shall  fail  to 
make  the  payments  aforesaid,  and  each  of  them  punctually,  and  upon  the 
strict  terms  and  times  above  limited,  and  likewise  to  perform  and  complete 
all  and  each  of  his  agreements  and  stipulations  aforesaid,  without  any 
failure  or  default,  then  this  contract,  so  far  as  it  may  bind  said  first  party, 
shall  become  utterly  null  and  void,  and  all  the  rights  and  interests  hereby 
created  or  then  existing  in  favor  of  the  second  party,  or  derived  from  him, 
shall  utterly  cease  and  determine,  and  the  right  of  possession  and  all  equit- 
able and  legal  interests  in  the  premises  hereby  contracted  shall  revert  to 
and  revest  in  said  first  party,  without  any  declaration  of  forfeiture  or  act 
of  re-entry  or  any  other  act  of  said  first  party  to  be  performed  and  without 
any  right  of  said  second  party  of  reclamation  or  compensation  for  moneys 
paid,  or  services  performed,  as  absolutely,  fully  and  perfectly  as  if  this  con- 
tract had  never  been  made."  Then  follow  some  allegations  as  to  the 
effect  of  that  lanp-uage.  which  need  not  be  noticed  further  than  to  sav  that 
they  are  the  legal  conclusions  of  the  pleader,  and  assert  the  claim  made  in 

tThe  common  pleas  decision  affirmed  in  this  case  is  found  4  Dec.  R.,  32>(s.  c. 
1.  Clev.  313). 
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argument,  that  these  provisions  were  not  optional  with  the  plaintiff,  but 
contained  a  penalty  for  non-performance,  which  excludes  any  other  rem- 
edy. To  this  defense  the  plaintiff  demurred,  and  the  sustaining  of  that  de- 
murrer by  the  court  below  is  alleged  as  error. 

There  is,  perhaps,  no  doubt  that  parties  may,  if  they  choose,  make  a 
contract  and  provide  therein  tliat  the  forfeiture  of  all  rights  under  it  shall 
be  the  only  liability  arising  from  a  breach  of  it;  but  before  a  contract  will 
be  so  construed,  it  must  pretty  clearly  appear,  from  its  express  terms,  that 
such  was  the  contract  of  the  parties.  We  do  not  find  any  such  provisions 
in  this  contract.  While  the  terms  of  forfeiture  are  strict,  and  contained 
in  vigorous  language,  there  is  nowhere  any  provision  that  the  defendant 
may  be  released  from  his  obligation  under  the  contract  by  simply  refusing 
to  perform  that  obligation.  The  provisions  for  the  forfeitiire  are  for  the 
benefit  of  the  vendor.  He  may  insist  upon  them,  or  waive  them  and  if 
without  fault  himself  sue  for  a  specific  performance,  10  111.,  204.  Hence 
the  demurrer  was  properly  sustained,  and  in  that  there  is  no  error. 

The  fifth  defense  is  as  follows: 

*'And  for  a  further  defense  the  defendant  says  that  the  plaintiff,  as  he 
is  now  informed  and  believes,  has  not  now  and  never  had  any  title,  good 
or  valid  in  law,  to  convey  to  the  defendant  the  lands  mentioned  in  said 
contract,  or  any  part  thereof,  but  is  wholly  without  title  thereto."  The  de- 
fense is  denied  by  the  reply,  and  upon  that  the  parties  are  at  issue. 

The  evidence  is  contained  in  a  bill  of  exceptions,  and  consists  of  an 
agreed  statement  of  facts.  The  judgment  below  was  for  the  plaintiff  be- 
low; a  motion  for  a  new  trial  was  duly  filed  and  overruled,  and,  it  is  alleged^ 
that  the  court  erred  in  the  judgment  rendered  and  in  overruling  the  mo- 
tion for  a  new  trial.  It  appears  by  the  agreed  statement  that  on  the  4th 
of  September,  1841,  the  congress  of  the  United  States  passed  an  act  en- 
titled "An  act  to  appropriate  the  proceeds  of  the  sales  of  the  public  lands 
and  to  grant  pre-emption  rights."  Section  8  of  that  act  provided,  in  sub- 
stance, that  there  shall  be  granted  to  each  state,  specified  in  the  first  sec- 
tion of  the  act,  500,000.  acres  of  land  for  purposes  of  internal  improve- 
ments, the  selection  in  all  of  said  states  to  be  made,  within  their  limits 
respectively,  in  such  manner  as  the  legislatures  thereof  shall  direct,  after 
the  lands  of  the  United  States  in  said  states  shall  have  been  surveyed  ac- 
cording to  existing  laws.  The  section  then  proceeds,  "And  there  shall  be 
and  hereby  is  granted  to  each  new  state  that  shall  be  hereafter  admitted 
into  the  Union,  upon  stich  admission,  so  much  land,  including  such  quan- 
tity as  may  have  been  granted  to  such  state  before  its  admission  and 
while  under  a  territorial  g^overnment,  for  purposes  of  internal  improve- 
ment as  aforesaid,  as  shall  make  five  hundred  thousand  acres  of  land,  to 
be  selected  and  located  as  aforesaid." 

Section  9  of  the  said  act  is  as  follows:  "And  be  it  further  enacted, 
that  the  lands  herein  granted  to  the  states  above  named  shall  not  be  dis- 
posed of  at  a  price  less  than  $1.25  per  acre,  unless  otherwise  authorized  by 
a  law  of  the  United  States;  and  the  net  proceeds  of  the  sales  of  said  lands 
shall  be  faithfully  applied  to  objects  of  internal  improvements  wdthin  the 
states  aforesaid  respectively,  namely;  Roads,  railroads,  bridges,  canals 
and  improvements  of  water  courses,  and  draining  of  swamps,  and  such 
roads,  railways,  canals,  bridges  and  water  courses,  w^hen  made  or  im- 
proved, shall  be  free  for  the  transportation  of  the  United  States  mail  and 
munitions  of  war,  and  for  the  passage  of  their  troops  without  the  payment 
of  any  toll  whatever."  5th  U.  S.  Stat,  at  large  453,  cf  seq.  This  act  of 
congress  constituted  a  present  grant  of  the  500,000  acres  to  each  new  state, 
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to  take  effect  upon  the  admission  of  such  state  into  the  Union.  No  fur- 
ther action  on  the  part  of  congress  was  required.  No  patent  or  deed  from 
the  general  government  to  the  state  was  required.  The  act  itself,  so  far 
as  the  general  government  is  concerned ^  constituted  the  grant  complete, 
but  for  the  purpose  named  in  the  act.  10  O.  S.,  93;  19  Curtis,  (12  How.), 
31;  9  Cal.,  554;  16  Cal.,  296,  315. 

The  state  was  not  probably  bound  to  accept  the  grant,  but  they  had 
the  right  to  accept  it,  and  the  only  act  on  its  part,  required  to  complete  the 
title,  was  by  its  legislature,  to  prescribe  the  manner  of  selecting  the  lands, 
and,  in  accordance  therewith,  to  make  the  selection  of  the  land  from  the 
general  domain  within  its  state  boundaries. 

The  state  of  Kansas  was  admitted  into  the  Union  on  the  29th  of  Jan- 
uary, 1861.  After  the  admission  of  the  state,  to-w^it:  June  3,  1861,  the 
legislature  of  Kansas  passed  an  act  entitled,  "An  act  providing  for  the 
location  of  lands  granted  by  congress  to  the  state;"  and  without  reciting 
the  act  in  full,  it  is  sufficient  to  say  that  it  authorized  the  governor  to  select 
the  lands  granted  to  the  state  by  congress  in  the  act  of  admission,  and  also, 
the  500,000  acres  of  land  granted  in  the  act  of  congress  of  the  4th  of 
September,  1841.  (See  law-s  of  Kansas,  in  1861,  page  164.)  The  selec- 
tion was  accordingly  made,  including  the  lands  in  controversy  here. 

Then,  on  the  23d  ©f  February,  1866,  the  legislature  of  Kansas  passed 
an  act  entitled,  **An  act  providing  for  the  sale  of  public  lands  to  aid  in  the 
construction  of  certain  railroads. 

Section  1.  *'Provided  that  the  500,000  acres  of  land  donated  and 
granted  to  the  state  of  Kansas  by  the  act  of  congress  entitled  an  act,  etc., 
approved  September  4,  1841,  w^hich  was  located,  etc.,  (reciting  the  loca- 
tion, the  approval  by  the  secretary  of  the  interior  and  the  steps  taken  to 
designate  the  lands)  shall  be  set  apart  to  be  sold  for  the  benefit  of  each  of 
the  railroad  companies  hereinafter  mentioned,  and  the  proceeds  arising 
from  the  sale  thereof  be  donated,  etc.,  to  railroads  named,  to  aid  in  the  con- 
struction of  their  roads  between  certain  named  termini."  The  act  then 
provided  for  the  manner  of  sale,  the  price,  the  execution  of  deeds,  to  pur- 
chasers and  the  terms  of  payment. 

These  lands  described  in  plaintiff's  petition  w-ere  conveyed  by  the 
State  of  Kansas,  December  26,  1868,  to  James  F.  Joy  and  by  him  to  the 
plaintiff  below. 

Now  all  this  appears  to  be  regular  and  in  accordance  w^ith  law,  arid 
if  there  was  nothing  else  w-hich  affected  the  title,  the  plaintiff  below  would 
confessedly  be  the  owner  of  the  lands  with  the  power  to  convey  them  in 
fee. 

But  it  is  claimed  that  the  people  of  Kansas,  in  adopting  their  state 
constitution  and  the  congress  of  the  United  vStates  in  admitting  Kansas 
into  the  Union,  have  provided  legal  fetters,  which  so  bound  both  as  to  pre- 
vent the  use  or  sale  of  these  lands  in  th^  manner  or  for  the  purpose  for 
which  they  were  used  and  sold  or  as  was  contemplated  in  the  act  of  1841. 

The  constitution  of  Kansas  was  adopted  in  convention  assembled  at 
Wvandotte,  in  said  state,  on  the  20th  of  Tulv,  1859,  and  was  afterward  rati- 
fied  by  the  people.  It  consisted  of  an  Ordinance,  Preamble,  Bill  of 
Rights,  fifteen  articles  and  a  schedule,  and  was  accompanied  by  certain 
resolutions. 

In  the  ordinance  it  was  recited  that  "Whereas,  the  government  of  the 
United  States  is  the  proprietor  of  a  large  portion  of  lands  included  in  the 
limits  of  the  state  of  Kansas,  as  defined  by  the  constitution;  and,  whereas, 
the  state  of  Kansas  will  possess  the  right  to  tax  said  lands  for  the  pur- 
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poses  of  government  and  for  other  purposes.  Now,  therefore,  Be  it  or- 
dained by  the  people  of  Kansas,  That  the  right  of  the  state  to  tax  such 
lands  is  relinquished  forever.  *  *  *  Provided  that  the  following  con- 
ditions be  agreed  to  by  congress ; 

Section  1.  "That  sections  sixteen  and  thirty-six  of  each  township 
be  granted  for  school  purposes,  etc.  Section  2.  That  seventy-two  sec- 
tions be  granted  for  a  state  university.  Section  3.  That  thirty-six  sec- 
tions be  granted  for  public  highways.  Section  4.  That  seventy-two  sec- 
tions be  granted  for  charitable  and  benevolent  institutions.  Section  5. 
That  certain  salt-springs  be  granted  for  public  improvements.  Section 
6.  That  5  per  cent,  of  the  proceeds  of  public  lands  be  paid  to  Kansas  for 
public  schools;  and,  Section  7.  That  the  500,000  acres  of  land  to  which 
the  state  is  ententled  under  the  act  of  congress,  entitled  *An  act,  etc.,  ap- 
proved September  4,  1841,'  shall  be  granted  the  state  for  the  support  of 
common  schools." 

And  in  the  constitution  were  the  following  provisions: 

Article  VI,  Section  3.  "The  proceeds  of  all  lands  that  have  been,  or 
may  be,  granted  by  the  United  States  to  the  state,  for  the  support  of 
schools,  and  the  500,000  acres  of  land  granted  to  the  new  states  under  an 
act  of  congress  distributing  the  proceeds  of  public  lands  among  the  several 
states  of  the  Union,  approved  September  4, 1841,  and  all  estates  of  persons 
dying  without  heir  or  will,  and  such  per  cent,  as  may  be  granted  by  con- 
gress on  the  sale  of  lands  in  this  state,  shall  be  the  common  property  of  the 
state,  and  shall  be  a  perpetual  school  fund,  which  shall  not  be  diminished, 
but  the  interests  of  which,  together  with  all  the  rents  of  the  lands,  and 
such  other  means  as  the  legislature  may  provide  by  tax  or  otherwise, 
shall  be  inviolably  appropriated  to  the  support  of  common  schools. 

Section  5.  "The  school  lands  shall  not  be  sold,  unless  such  sale  shall 
be  authorized  by  a  vote  of  the  people  at  a  general  election,  but  subject  to 
revaluation  every  five  years ;  they  may  be  leased  for  any  number  of  years, 
not  exceeding  twenty-five,  at  a  rate  established  by  law." 

Now  it  is  claimed,  first,  that  by  the  admission  of  Kansas  into  the 
Union  with  this  constitution,  congress  has  assented  to  the  diversion  of 
these  lands  from  the  purposes  of  the  original  grant,  so  that  instead  of  be- 
ing used  for  internal  improvements,  they  were  to  be  devoted  to  schools;  and 
second,  that  a  fair  construction  of  these  two  sections  of  article  6  requires 
us  to  hold  that  these  500,000  acres  of  land  could  not  be  sold  by  the  state 
without  the  vote  of  the  people  first  obtained  at  a  general  election  author- 
izing such  sale,  and  it  not  being  claimed  that  any  such  vote  was  had,  the 
title  must  fail. 

First — Did  congress  assent  to  the  diversion  of  these  lands  for  the  pur- 
poses of  the  original  grant,  as  contained  in  the  act  of  1841?  It  no  doubt 
had  the  right  to  do  so,  as  it  had  the  right  to  insist  upon  the  state  taking 
the  lands  under  the  terms  of  the  act  of  1841,  or  not  taking  them  at  all. 
Certainly  the  people  of  Kansas  could  not  alone,  and  without  the  consent 
of  the  grantor,  change  the  terms  of  the  grant  no  more  than  one  party 
could  if  the  contract  was  between  individuals.  They  had  three  courses 
of  action,  either  of  which  they  might  adopt.  First,  to  accept  the  grant  as 
made,  upon  all  its  terms  and  conditions,  and  acceptance  of  the  thing  grant- 
ed would  be,  on  the  part  of  the  grantee,  an  assent  to  the  terms  of  the  grant. 
Second,  to  refuse  the  grant  altogether,  and  in  such  event  they  were  not 
bound  by  the  terms,  or.  third,  to  negotiate  with  the  grantor  for  a  chanj^e 
or  modification  of  its  terms,  which,  like  any  other  contract,  would  re- 
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quire  the  assent  of  both  parties.     If  these  negotiations  failed,  then  either 
of  the  other  two  courses  was  still  left  open  to  them. 

Let  us  see  what  course  the  state  did  pursue.     Before  the  admission 
of  Kansas  into  the  Union  it  was  necessary  that  its  people  should  adopt  a 
constitution;  that  that  constitution  and  the  government  under  it  should  be 
republican  in  form;  the  duty  was  imposed  on  congress  to  see  that  this 
requisite  existed,  and  as  a  condition  to  its  admission  into  the  Union.     But 
no  condition  of  that  state  constitution  could,  of  itself  and  by  its  own 
power,  have  the  effect  of  repealing  an  act  of  congress,  or  of  imposing  upon 
the  general  gover/iment  a  forced  modification  of  the  terms  of  a  grant  al- 
ready made  to  it,  to  take  effect  upon  its  admission  as  a  state ;  and  the  peo- 
ple of  Kansas  recognized  this.     In  the  ordinance  adopted  and  sent  with  the 
constitution  to  congress,  they  proposed  certain  terms  to  congress,  which, 
if  it  approved,  would  be  binding  upon  the  two  governments.       And  to 
some  extent  they  framed  their  constitution  to  cover  these  terms,  if  con- 
gress assented  to  or  ratified  them.     And  among  these  propositions  was 
the  seventh  section  of  the  ordinance  already  quoted,  proposing  that  con- 
gress shall  allow  these  lands  to  be  used  for  school  purposes.     What  did 
congress  do  with  this  proposition  in  the  way  of  accepting  or  rejecting  it? 
Why,  on  the  29th  of  January,  1861,  congress  passed  an  act,  reciting  in  the 
preamble  that  the  people  of  Kansas  had  formed  for  themselves  a  consti- 
tution and  state  government,  republican  in  form,  and  had  asked  congress 
to  admit  them  into  the  Union  as  a  state,  on  an  equal  footing  with  the  other 
states.     Therefore,  Be  it  enacted,  etc.,  "That  the  state  of  Kansas  shall  be, 
and  is  hereby  declared  to  be,  one  of  the  United  States  of  America,"  etc. 
The  act  then  goes  on  to  declare  its  boundaries,  saving  certain  rights  to 
Indians  under  treaties,  etc.,  and  fixing  its  representation  in  congress;  and 
then  follows  section  3  of  the  act,  which  is  as  follows :     "And  be  it  further 
enacted  that  nothing  in  this  act  shall  be  construed  as  an  assent  by  congress 
to  all  or  any  of  the  propositions  or  claims  contained  in  the  ordinance  of 
said  constitution  of  the  people  of  Kansas,  or  in  the  resolutions  thereto  at- 
tached, but  the  following  propositions  are  hereby  offered  to  the  said  peo- 
ple of  Kansas  for  their  free  acceptance  or  rejection,  which,  if  accepted, 
shall  be  obHgatory  to  the  United  States,  and  upon  the  state  of  Kansas." 
Then  follows  the  propositions.     The  first  one  is  that  sections  16  and  36  in 
every  township,  and  where  those  sections  are  sold,  an  equal  quantity  of 
contiguous  land  is  granted  for  public  schools.     Sixth,  that  5  per  cent,  on 
all  sales  of  public  lands  shall  also  be  granted  for  public  schools.     The  other 
•propositions  are  not  necessary  to  be  noticed,  further  than  to  say  they  are, 
with  some  modifications,  similar  to  those  contained  in  the  ordinance,  ex- 
cept that  the  seventh  proposition  of  the  ordinance  is  omitted  altogether, 
and  the  500,000  acres  are  not  mentioned  at  all.     Section  4  of  the  act  is  as 
follows:     "And  be  it  further  enacted,  That  from  and  after  the  admission 
of  the  state  of  Kansas,  as  hereinbefore  provided,  all  the  laws  of  the  United 
States,  w^hich  are  not  locally  inapplicable,  shall  have  the  same  force  and 
effect  within  that  state  as  in  other  states  of  the  Union ;"  (12  U.  S.  statutes, 
at  large,  page  126).     One  of  those  laws  which  was  to  have  force  and  effect, 
was  the  provision  of  the  act  of  1841,  that  those  lands  should  be  appro- 
priated to  certain  internal  improvements,  which  improvements  the  United 
States  was  to  have  the  free  use  of  for  transporting  mail,  munitions  of  war 
and  troops.     Whereupon  the  legislature  of  the  state  of  Kansas,  by  joint 
resolution,  approved  January  20,  1862,  accepted,  ratified  and  confirmed 
the  propositions  contained  in  the  act  of  congress  admitting  Kansas  into 
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the  Union,  and  declared  the  same  to  be  irrevocable,  without  the  consent 
of  the  United  States,  (Gen.  Statutes,  Kansas,  page  71). 

Congress,  therefore,  did  not  assent  to  this  diversion  from  the  original 
grant,  unless  directly  refusing  to  assent  to  the  proposition  to  do  so,  con- 
tained in  the  ordinance,  is  overcome  by  the  mere  act  of  admitting  the  state 
with  a  constitution,  which  had  a  provision  in  another  part  of  it  in  relation 
to  these  lands,  to  the  same  effect  as  the  rejected  provision  in  the  ordinance; 
or  in  other  words,  the  silence  of  congress  in  respect  to  one  provision  of  the 
constitution. 

There  would  be  more  force  in  the  claim  that  such  is.  the  effect  if  con- 
gress had  been  wholly  silent;  but  in  view  of  the  fact  that  it  expressly  dis- 
sents from  the  proposition  directly  made  in  one  part  of  the  instrument,  it 
can  hardly  be  maintained  that  passing;  in  silence  the  same  thing  (if  it  is 
the  same)  in  another  part  of  the  same  instrument  amounts  to  an  assent. 

If  the  grant  was  between  individuals,  and  a  proposition  was  made  to 
change  its  terms,  or  an  assertion  by  one  that  the  terms  were  changed,  it 
would  not  be  ratified  by  the  mere  silence  of  the  other,  unless  that  silence 
was  under  circumstances,  and  of  such  a  nature,  as  induced  one  of  the 
parties  to  rely  upon  it  and  change  his  status ;  in  other  words  to  work  an 
estoppel.  (1  Parson's  Contracts,  475  and  cases  noted.)  Here  the  state 
of  Kansas,  instead  of  relying  upon  or  treating  this  alleged  silence  as  a 
ratification,  understands  and  acts  upon  the  understanding,  that  it  is  not 
ratified,  for  as  we  have  seen,  after  the  terms  proposed  by  congress,  she 
through  her  legislature  at  once  proceeds  to  select  and  then  to  sell  these 
lands,  and  appropriate  the  proceeds  in  exact  conformity  with  the  terms 
of  the  act  of  1841. 

I  am  by  no  means  prepared  to  admit  the  claim  made  that  the  general 
government  is  bound  by  the  provisions  of  a  state  constitution,  merely  be- 
cause congress  admits  the  state,  with  that  constitution,  into  the  Union,  to 
the  same  extent  as  if  those  provisions  were  enacted  by  congress  in  their 
own  deliberate  legislative  action. 

Such  was  not  the  view  taken  by  congress  or  the  people  of  the  states, 
in  other  case,  in  dealing  with  lands  granted  by  this  same  act.  In  the  case 
of  Wisconsin  (9  U.  S.  Statutes  at  large,  page  233),  congress  expressly 
assented  to  the  use  of  these  lands  for  school.  Nevada  used  these  lands  for 
schools,  and  in  1866  came  to  congress,  asking  that  such  use  be  approved 
and  in  effect  that  the  title  be  confirmed,  and  an  act  was  passed  by  congress 
for  that  purpose.  Alabama  obtained  permission  by  act  passed  August 
11,  1848,  (9  U.  S.  Statutes,  281),  to  use  these  lands' for  school  purposes.  * 
The  state  of  Iowa  was  admitted  very  much  in  the  same  way  that  Kansas 
was,  (9  U.  S.  Statutes  at  large,  page  117),  and  at  the  same  session  of  con- 
gress at  which  she  was  admitted,  an  act  was  passed  declaring  "That  by  the 
act  admitting  Iowa,  December  26, 1846,  the  United  States  assented  to  the 
application  to  the  use  of  common  schools  of  the  500,000  acres  of  land 
granted  by  the  act  of  1841.'' 

It  is  claimed  this  is  a  legislative  construction  or  interpretation  of  what 
is  meant  by  admitting  a  state  with  such  a  provision  in  its  constitution,  and 
that  thereafter  all  such  acts  are  to  bear  that  construction.  On  the  con- 
trary the  effect  of  all  of  these  acts  is  to  establish  that,  at  least  by  custom,  if 
not  by  law,  an  express  act  of  congress  is  required  to  authorize  or  ratify 
any  diversion  or  departure  from  the  terms  of  the  grant. 

Kansas,  after  its  admission,  never  asked  and  never  obtained  from 
congress  any  act  of  this  kind.  Her  people  seem  to  have  acquiesced  in 
what  was,  probably,  the  views  of  congress,  that  two  sections  in  each  town- 
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ship,  one-eighteenth  of  the  entire  domain,  and  five  per  cent  on  the  pra 
ceeds  of  the  sale  of  all  the  rest,  was  sufficient  for  school  purposes,  and  that 
it  was  for  their  interest,  as  well  as  the  interest  of  the  general  government, 
that  these  lands  should  be  devoted  to  the  purposes  contemplated  in  the 
original  grant. 

It  follows,  then,  it  seems  to  me,  that  unless  Kansas  by  her  state  con« 
stitution  has  disqualified  herself  from  receiving  these  lands,  or  has  limited 
the  power  of  her  legislature  over  them,  if  received,  so  that  they  cannot  be 
sold  without  a  vote  of  the  people,  that  this  title  must  be  sustained.  It  is 
not  seriously  contended  that  the  state  did  not  get  title  to  the  lands  for 
some  purpose,  and  it  is  not  necessary  for  me  to  discuss  the  question 
whether,  in  view  of  what  congress  did  in  admitting  the  state,  such  a  provi- 
sion of  the  state  constitution,  adopted  before  the  state  obtained  the  title, 
could  have  any  such  effect  after  the  purposes  for  which  the  constitutional 
enactment  was  made,  had  been,  as  we  have  s#en,  expressly  rejected  by 
congress,  except  to  deny  it:  for  the  reason,  that,  in  my  judgment,  the  con- 
stitution itself  will  not  bear  such  a  construction. 

Section  3  of  article  6,  already  quoted,  provides  that  proceeds  of  four 
distinct  species  of  property  shall  be  a  perpetual  school-fund.  First,  all 
lands  granted  to  the  state  for  schools.  Second,  500,000  acres  of  land 
granted  by  the  act  of  1841.  Third,  all  estates  which  may  escheat  to  the 
state.  Fourth,  such  per  cent,  as  may  be  granted  to  the  state  by  the 
government  on  the  sales  of  public  lands.  It  provides  that  the  proceeds 
of  all  that  property  and  such  other  means  as  the  legislature  may  provide 
by  tax  or  otherwise,  shall  be  used  for  the  support  of  common  schools. 

Whatever  limitation  on  the  power  of  sale  is  found  in  the  constitution, 
is  contained  in  section  5,  "The  school  lands  shall  not  be  sold,"  etc.,  unless 
authorized  by  a  vote  of  the  people.  What  school  lands  are  meant  here? 
The  state  had  not  yet  been  admitted;  whether  any  of  the  public  domain 
would  become  school  lands  depended  on  the  act  of  congress  or  the  con- 
tract of  the  two  governments.  Such  lands  as  were  ceded  to  the  state  for 
school  purposes  would  no  doubt  come  within  this  prohibition,  and  would 
be  within  the  first  class  of  property  mentioned  in  section  3;  but  this  500,- 
000  acres  never  became  school  lands.  The  state  got  title  to  them  upon  an 
agreement  that  they  should  not  be  school  lands,  but  should  be  devoted 
sacredly  to  internal  improvements.  It  seems  to  me  that  the  most  that  can 
be  claimed  is  that  the  state  bound  itself,  in  advance,  to  use  the  proceeds 
of  these  lands  for  school  purposes,  but  not  being  able  to  get  them  for  that 
purpose,  accepted  and  used  them  for  the  lawful  purpose  under  the  grant. 

Whether  the  state  used  the  proceeds  in  accordance  with  the  law  of 
the  United  States,  or  this  provision  of  the  constitution,  is  no  concern  of 
the  piu-chaser.  In  buying  these  lands  from  a  sovereign  state,  he  is  not 
bound  to  look  to  the  proper  application  of  the  purchase  moneys  as  a  con- 
dition to  his  title. 

To  declare  this  title  invalid  is  to  declare  the  law  of  Kansas  authoriz- 
ing the  sale  unconstitutional.  A  court  ought  not  to  so  declare  in  a  doubt- 
ful case.  The  violation  of  the  constitution  must  be  clear  and  free  from 
doubt.  1  O.  S.,  82.  Where  the  legislature  is  free  from  doubt,  as  evinced 
in  their  act,  the  judge  should  not  annul  while  in  doubt.  No  court  of  the 
state  of  Kansas  has,  by  any  decision  which  has  been  brought  to  our  notice, 
declared  this  law  unconstitutional  or  the  title  to  any  of  these  lands  invalid. 
In  the  case  reported,  5  Kan.,  the  question  was  argued  somewhat  by  coun- 
sel, but  was  not  noticed  or  passed  on  by  the  court. 

2    L.  B.        13 
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Who  can  question  this  title?  The  general  government  can  find  no 
fault,  for  the  lands  were  used  and  sold  for  the  purposes  for  which  they 
were  granted.  Would  it  not  present  a  very  novel  spectacle  to  see  the 
state  of  Kansas  applying  to  the  court  to  eject  her  own  grantees,  who 
bought  from  and  paid  her  for  the  lands  upon  the  faith  of  the  title  received 
from  her?  The  state  has  not  assumed  that  attitude,  she  never  will  assume 
it,  and  she  could  not  sustain  it  if  she  did.  The  court  below  therefore,  did 
not  err  in  finding  this  issue  for  the  plaintiff  below. 

Judgment  affirmed. 

Terrell,  Beach  &  Gushing,  for  plaintiff  in  error. 

Pennewell  &  Lamson,  for  defendant  in  error. 


[Superior  Court  of  Cincinnati,  General  Term,  April,  1881].  231 

ELIJAH  JONES  v.  THOMAS  TURNER,  et  al. 
For  opinion  in  this  case,  see  6  Dec.  R.  1069;  (s.  c.  10  Am.  Law  Rec,  31). 


[Superior  Court  of  Cincinnati,  General  Term,  March,  1881].  233 

W.  B.  RICHARDSON  v.  LEWIS  WESTJOHN  and  CHARLES  JONES. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1043  (s.  c.  9  Am.  Law  Rec.,  723). 


[Superior  Court  of  Cincinnati,  General  Term,  April,  1881].  235 

L.   S.  WORTHINGTON  v.   GLOBE  ROLLING  MILL. 
For  opinion  fn  this  case,  see  6  Dec.  R.,  1038  (s,  c.  9  Am.  Law  Rec,  698). 


MUTUAL  BENEFIT  ASSOCIATIONS.  237 

[Hamilton  District  Court,  December  14,   1880]. 

Avery,  Cox  and  Johnston,  JJ. 

CINCINNATI  LODGE  No.  3,  I.  O.  O.  F.,  v.  GEORGE  LITTLEBURY. 

The  rieht  to  benefits  in  a  benevolent  society  is  concluded  bv  a  incision  of  the 
body  to  which,  under  the  articles  of  association,  it  is  left. 

Error  to  Court  of  Common  Pleas. 

AVERY,  J. 

In  the  court  of  common  pleas,  Littlebury  recovered  judgment  against 
the  lodge  for  sick  benefits. 

The  evidence,  as  shown  by  the  bill  of  exceptions,  was  to  the  effect, 
that  being  a  member  of  the  lodge,  and  having  been  disabled  by  a  sun- 
stroke, he  had  for  a  number  of  years  received  benefits  at  the  hands  of  the 
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c^cer  appointed  by  the  lodge  for  the  puq)ose,  until  upon  objection  made 
at  a  lodge  meeting  an  investigation  was  had,  the  result  of  which  was  that 
the  lodge  resolved  not  to  pay  him  benefits. 

The  constitution  of  the  lodge,  as  it  was  called,  in  other  words  the 
rules  or  articles  of  association,  provided  that  each  member  in  good  stand* 
ing  disabled  from  following  some  legitimate  business  by  sickness  or  in- 
jury, not  occasioned  by  his  own  improper  conduct,  should  be  entitled  to 
receive,  as  benefits  according  to  his  degree,  a  specified  sum,  weekly,  dur- 
ing the  sickness  or  disability.  The  amount  was  to  be  drawn  from  the 
treasury  and  paid  over  by  an  officer  styled  the  "Noble  Grand,"  whose  duty, 
as  prescribed  by  article  III,  section  8,  was  to  visit  the  sick  weekly,  and,  if 
they  were  entitled  thereto,  to  cause  payments  to  be  made.  But  no  bene- 
fits should  be  paid,  as  the  section  went  on  to  provide,  unless  the  intention 
to  make  the  payment  were  announced  at  a  meeting,  and  if  there  was  ob- 
jection by  any  member,  it  was  provided  that  the  payment  should  be  sus- 
pended until  the  objection  was  investigated,  and  an  order  passed  by  the 
lodge  which  should  govern  the  Noble  Grand  in  the  discharge  of  his  duty. 

From  the  evidence  in  the  bill  of  exceptions,  being  the  minutes  of  the 
proceedings,  it  appears  that  at  a  meeting  of  lodge,  February  14,  1877,  the 
Noble  Grand  having  reported  Littlebury  the  same  as  last  reported,  ob- 
jections were  made  to  the  payment  of  benefits,  and  a  committee  of  in- 
vestigation was  appointed  which  reported,  February  28,  that  for  several 
years  he  had  been  engaged  in  the  manufacture  of  paper  boxes,  thereby 
obtaining  a  livelihood,  and  therefore  in  the  opinion  of  the  committee  not 
entitled  to  benefits.  Upon  the  same  day  the  secretary  of  the  lodge  notified 
him  that  his  case  had  been  under  consideration  and  that  the  lodge  had 
decided  he  was  not  entitled  to  benefits,  but  as  a  matter  of  fact  the  minutes 
show  that  the  report  was  simply  received  and  the  committee  discharged. 
Afterward  a  physician  employed  on  behalf  of  the  lodge  certified  that  he 
was  sufTering  from  an  impairment  of  mental  powers,  whereupon  a  motion 
that  the  certificate  should  be  received  and  entered  on  the  minutes,  was 
amended  by  appointing  a  new  committee  further  to  investigate.  This 
committee  reported,  May  16,  and  the  report  was  laid  over  until  May  23, 
to  allow  the  meeting  to  be  advertised.  In  substance  it  was  that  while 
sufTering  from  the  effects  of  sunstroke  preventing  him  from  transacting 
business  to  any  extent,  he  was  nevertheless  engaged  in  the  making  of 
paper  boxes,  from  which  he  realized  $100  a  year,  and  was  able  to  do  more, 
if  he  had  the  work  and  inclination.  This  report  was  received  and  adopted 
at  the  meeting  May  23,  and  motion  being  made  to  authorize  the  Noble 
Grand  to  pay  benefits,  an  amendment  was  offered,  "not  to  pay,"  which 
carried.  Of  all  these  proceedings,  Littlebury  was  duly  informed ;  indeed, 
during  the  course  of  them,  he  was  represented  before  the  lodge  by  counsel. 

Afterward  from  time  to  time,  he  was  reported  as  suffering  from  his 
old  complaint,  but  as  still  continuing  to  perform  manual  labor,  and  there- 
f<M"e  not  entitled  to  benefits,  until  January  16,  1878,  when,  upon  motion 
to  donate  him  $25  a  committee  was  appointed  to  inquire  into  his  condi- 
tion. This  committee  reported  January  23,  but  left  the  question  of  the 
donation  for  the  lodge  to  determine.  Their  report  was  received  and 
adopted,  but  upon  motion  to  donate  him  $25,  the  motion  was  lost.  After- 
ward hfe  was  reported  sick,  then  again  as  well,  and  finally,  April  3,  1878, 
notice  was  given  on  his  behalf  for  appeal.  The  result  of  the  appeal  was 
that  the  action  of  the  lodge  was  sustained  by  the  Grand  Lodge  of  the  state. 

The  dispute  was  not  one  arising  with  the  Noble  Grand,  and  therefore 
to  be  referred  for  decision  to  a  physician,  under  article  IX,  section  7;  and 
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even  had  it  been,  it  required  approval  by  the  lodge  to  become  binding. 
Upon  the  contrary,  the  opinion  of  the  physician  employed  was  ncv«"  ap- 
proved by  the  lodge;  more  than  all,  the  question  was  never  referred  to 
him.  The  Noble  Grand  did  not  dispute  the  payment  of  benefits,  but  re- 
ported Littlebury  sick,  and  it  was  only  upon  objection  to  the  payment 
by  a  member,  that  the  investigation  was  had  which  resulted  in  the  order 
complained  of,  and  which  was  still  governed  by  the  provisions  of  article 
III,  section  8,  although,  in  the  course  of  it,  the  opinion  of  a  physician  wad 
asked. 

The  order  ultimately  made  May  23,  not  to  pay  benefits  was  final.  It 
governed  the  Noble  Grand,  and  only  through  him  were  the  benefits  to  be 
obtained.  The  right  rested  upon  the  rules  and  articles  of  association. 
They  constituted  the  contract  with  the  lodge.  The  question  in  the  first 
instance,  was  left  to  the  Noble  Grand,  and  if  he  disputed  the  payment,  or 
there  were  objections  by  other  members,  it  was  to  be  determined  by  the 
lodge.  Without  this  provision  for  referring  the  question  to  the  lodge, 
the  decision  of  the  Noble  Grand  must  have  been  final,  and  when  referred 
to  the  determination  of  the  lodge,  such  determination  would  likewise  be 
final,  unless  there  were  provisions  for  appeal.  Toram  v.  Howard  Bene- 
ficial Association,  4  Penn.  St.,  519;  Vandyke's  case,  2  Whart,  309;  Ana- 
costa  Tribe,  Red  Men  v,  Murbach,  13  Md.,  91,  Dolan's  case,  128  Mass., 
437. 

In  Mohawk  Lodge  v.  Wentworth,  7  Dec.  —  (s.  c.  4  B.  518),  it  was 
held  by  this  court,  under  similar  articles,  that  there  could  be  no  appeal 
where,  upon  objection  to  the  payment  of  benefits,  the  matter  had 
been  investigated,  and  payment  ordered.  This  would  be  conclusive  here, 
and  leave  the  decision  of  the  lodge,  although  against  payment  of  bene- 
fits, final. 

Upon  the  other  hand,  should  the  ruling  be  departed  from,  the  de- 
cision of  the  lodge  would  still  be  final.  It  was  made  May  23, 1877,  and  al- 
though there  was  a  movement  to  donate  $25,  the  question  of  the  right  to 
benefits  was  never  opened  up.  Under  article  XXI,  containing  the  only 
provisions  upon  the  subject  of  appeal,  it  is  required  that  notice  be  given 
at  the  meeting  at  which  the  trial  takes  place  or  the  next  meeting  thereafter. 
The  notice  here,  was  given  April  3, 1878.  True,  there  was  a  notice  at  the 
next  meeting  after  February  28, 1877,  but  at  that  time  there  was  nothing 
to  appeal  from,  nor  was  there  ever,  so  far  as  appears,  until  April  3,  1878, 
the  written  assignment  of  errors  which  required  at  the  time  of  giving 
notice. 

Judgment  of  the  court  of  common  pleas  reversed  and  cause  re- 
manded. 

J.  &  J.  H.  Clemmer,  for  plaintiff  in  error. 

Fox  &  Bird,  for  defendant  in  error. 
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JUSTICE  OF  THE  PEACE.  247 

[Hamilton  District  Court,  April,  1880]. 

Cox,  Johnston  and  Longworth,  JJ. 
tWM.  DUMMICK  V.  ELMIRA  HOWITT. 

The  liability  of  a  justice  for  the  acts  of  a  special  constable  appointed  by  him 
obtains  in  replevin  where  such  constable  took  an  insufficient  bond. 

The  failure  of  the  plaintiff  to  object  to  the  bond  withi-Q  twenty-foufTiours  docs 
not  alter  the  liability. 

tThe  judgment  in  this  case  was  affirmed  by  the  supreme  court.    40  O.  S.  ML 
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Error  to  the  Court  of  Common  Pleas. 
JOHNSTON,  J.  . 

The  action  below  was  an  action  .upon  the  official  bond  of  the  plaintiff  as  a  jtta- 
tice  of  the  peace  of  Storrs  township,  to  recover  against  him  and  his  sureties  the  sum 
of  $60,  being  the  amount  of  a  judgment  found  in  favpr  of  the  defendant  in  error  in 
an  action  ofreplevm  tried  before  said  Dummick.  The  action  in  replevin  was  com- 
menced by  £.  H.  Jeffras  against  Mrs.  Howett  to  recover  from  her  the  possession 
of  a. sewing  machine.  It  appeared  from  the  record  of  the  case,  the  regnilar  constable 
being  absent,  that  a  special  constable  was  sworn  in,  and  executed  the  writ  of  replev- 
in, and  delivered  the  property  to  Jeffras  on  Jeffras  giving  bond.  The  justice  found 
the  right  of  possession  in  Mrs.  Howett  and  rendered  judgment  in  her  favor  for  the 
value  of  the  machine,  $60.  Execution  issued,  returned,  no  goods,  and  it  was  then 
found  that  the  constable,  instead  of  taking  a  bond  with  sufficient  sureties  thereon, 
took  a  bond  with  one  Cottle  as  surety,  who,  as  it  was  shown,  was  not  only  worth- 
less, but  was  a  non-resident,  residing  in  Chicago.  Thereupon,  this  action  was 
brought  to  recover  upon  the  bond  of  Dummick  and  his  sureties. 

The  court  said  that  the  main  error  relied  upon  by  the  plaintiff  in  error  was, 
that  no  objection  was  made  by  Mrs.  Howett  as  to  the  sufficiency  of  the  sureties  on 
ibe  bond  within  twenty-four,  hours  after  it  was  given,  as  provided  in  section  58^, 
Revised  Statutes.  That  provision  does  not  apply  to  proceedings  before  justice  of 
the  peace,  but  section  6619  is  conclusive  of  the  question.  That  section  provides 
that  the  constable  shall  be  held  responsible  if  he  takes  an  insufficient  bond  Thus 
the  responsibility  is  put  upon  the  ofncer,  not  upon  the  party.  While  the  defendants 
below  took  exception  to  a  question  asked  of  one  of  the  witnesses  concerning  the 
residence  of  Cottle,  and  the  court  improperly  overruled  it,  which  overruling  gave 
the  defendants  below  a  valid  exception,  they  had  omitted  to  set  that  out  as  one  of 
the  grounds  for  a  new  trial,  and  must,  therefore,  be  held  to  have  waived  that  ground, 
and  the  judgment  would,  therefore,  be  affirmed.  Assigning  that  as  error  in  the 
petition  did  not  entitle  them  to  a  review  of  that  ruling. 

Fox  &  Bird,  for  plaintiff. 

J.  R.  Challen,  for  defendant. 


247  DEMURRER—CHATTEL  MORTGAGE. 

[Hamilton  County  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 
A.  G.  LYONS  et  al.  v.  G.  &  B.  GEDDES. 

L  Withholding  a  judgment  for  two  days,  after  a  demurrer  has  been  sustained  and 
no  leave  to  amend  taken,  is  not  to  the  prejudice  of  the  losing  party. 

2.  The  interests  of  a  mortgagor  and  mortgagee  of  chattels  are  in  conflict,  and  they 
cannot  join  as  plaintiffs  in  replevining  them  from  a  third  person. 

JOHNSTON.  J. 

This  was  an  action  in  replevin.  The  petition  in  error  was  prosecuted 
by  the  plaintiflfs  below  for  the  purpose  of  reversing  a  judgment  in  favor 
of  the  defendants  below  for  the  value  of  certain  property  seized  by  the 
plaintiff  below  in  replevin.  The  plaintiff  in  error  claimed  that  the  court 
below  erred  in  sustaining  a  demurrer  to  their  petition  on  the  ground  of 
misjoinder  of  parties,  and  in  failing  at  once,  upon  sustaining  the  demurrer 
to  the  petition,  to  enter  a  judgment  against  them,  the  plaintiffs,  for  the 
full  value  of  the  property  taken  in  replevin.  It  appeared  that  as  to  A.  G. 
Lyons  he  was  the  general  and  Sarah  Wilson  the  special  owner  of  chattel 
property  described  in  the  petition ;  that  their  ownership  in  the  property  was 
that  of  mortgagor  and  mortgagee,  and  in  June,  1880,  Lyons  gave  the 
mortgage  to  one  R.  H.  Wilson,  who  subsequently  assigned  the  mortgage 
to  Sarah  Wilson,  that  a  judgment  was  recovered  by  Geddes  against  the 
firm  of  Riley  &  Wilson,  and  that  the  constable  levied  upon  this  property 
as  the  property  of  Riley  &  Wilson,  whereupon  Sarah  Wilson  and  A.  G. 


198 


OHIO  DECISIONS 


Vol.  VI. 


Hamilton  District  Court. 


247 


Lyons  brought  this  action  in  replevin.  They  asked  that  the  property 
might  be  adjudged  to  belong  to  them.  The  defendants  below,  Geddes 
and  the  constable,  demurred  to  the  petition  on  the  ground  of  a  misjoinder 
of  parties  plaintiffs,  it  appearing  that  the  interest  of  the  parties  was  not 
joint,  but  several.    The  court  below  sustained  the  demurrer. 

The  demurrer  was  property  sustained.  The  interest  of  Lyons  and 
Mrs.  Wilson  were  not  in  harmony,  but  in  conflict,  and  therefore  their 
being  joined  together  in  one  action  to  recover  possession  of  the  property 
was  clearly  erroneous,  and  the  court  below  should  have  sustained  the  de- 
murrer on  the  ground  of  misjoinder  of  parties.  But  there  was  no  error 
in  the  court  not  immediately  rendering  judgment,  as  claimed  by  the  plain- 
tiff in  error.  The  record  disclosed  the  fact  that  the  demurrer  was  sus- 
tained, but  it  did  not  appear  that  either  the  plaintiff  asked  leave  to  amend 
or  take  any  further  action  in  the  case.  The  entry  sustaining  the  demurrer 
was  made  on  the  19th  of  October.  On  the  21st  of  October  the  record 
shows  that  upon  application  of  the  defendants  the  court  proceeded  to  find 
the  damages  to  which  the  defendants  were  entitled,  and  assessed  the  sum  at 
$100  and  entered  judgement  therefor.  The  record  did  not  disclose  any- 
thing further  in  point  of  fact  than  an  irregularity,  not  an  irregularity  to 
the  prejudice  of  the  plaintiffs.  Withholding  a  judgment  against  a  party 
for  two  days  is  not  to  his  prejudice;  ordinarily  the  debtor  would  have  a 
judgment  delayed  indefinitely — the  longer  the  better  for  him. 

Judgment  affirmed. 


ASSIGNMENT  FOR  CREDITORS.  248 

[Hamilton  County  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

HENRY  H.  HAMILTON,  assignee,  v.  GARVIN  H.  COCHRAN  et  al. 

Where  the  defendant,  in  an  action  against  an  assignee  for  creditors,  for  the  amount 
of  a  dividend,  instead  of  insisting  upon  his  demurrer,  answers  over  after  it 
has  been  erroneously  overruled,  and  makes  an  issue  as  to  whether  the  claim 
has  been  or  should  be  allowed.  He  waives  the  demurrer,  and  the  judgment 
ordering  allowance  of  the  claim  will  not  be  disturbed. 

Error  to  the  Superior  Court. 
JOHNSTON.  J. 

The  action  was  commenced  in  the  superior  court  by  the  defendants 
as  partners  against  Hamilton  as  assignee  of  Williams  to  recover  $997  as 
so  much  money  had  been  received  by  him  for  their  use. 

By  amendment  they  set  out  that  Williams  &  Lawson  had  made  an 
assignment  to  Hamilton  for  the  benefit  of  creditors ;  that  at  time  of  assign- 
ment, Williams  &  Lawson  were  indebted  to  them  in  the  sum  of  $3,322; 
that  they  presented  their  claims  to  the  assignee  for  allowance,  and  they 
were  allowed ;  and  that  subsequently  a  verdict  of  24  per  cent,  was  declared, 
and  that  thereupon  they  presented  their  claim  to  the  assignee  for  their  share 
of  the  dividend,  and  he  refused  to  pay  it ;  and  therefore  they  prayed  for 
judgment  against  them  for  the  amount  of  the  dividend.  The  assignee 
filed  an  answer  denying  that  the  claim  was  allowed,  but  that  it  had  been 
presented  and  rejected.  Subsequently  the  assignee,  by  amendment,  set 
up  a  claim  for  damages  sustained  by  his  assignors  growing  out  of  an  at- 
tachment suit  that  the  defendants  in  error  had  commenced  against  them. 
The  court  below  found  that  the  claim  had  not  been  disallowed  by  the  as- 
signee and  ordered  that  it  be  allowed  as  a  valid  claim  against  the  estate 
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of  assignors  and  gave  judgment  against  the  assignee  for  the  costs,  not 
giving  judgment  for  the  24  per  cent,  claimed  in  the  petition.  The  ground 
of  error  claimed  was  that  the  court  below  overruled  a  demurrer  to  the 
amended  petition. 

The  plaintiff  in  error  would  have  had  a  good  ground  of  exception 
had  he  permitted  the  court  below  to  enter  up  judgment  on  the  demurrer 
to  the  amended  petition.  The  court  below  did  not  have  jurisdiction  to 
entertain  that  character  of  action.  But  the  defendant  below  joined  issue 
with  the  plaintiffs  below  upon  the  allegation  that  the  claim  had  been  al- 
lowed, averring  that  it  had  been  presented  but  had  been  rejected.  Where 
a  demurrer' is  erroneously  decided  against  a  party,  and  he  afterward  an- 
swers, setting  up  a  different  and  repugnant  case  abandoning  the  original 
defense  the  final  judgment  against  him  on  the  new  case  or  defense  will 
not  be  reversed  for  such  error.  The  answer  made  up  an  issue  which  the 
court  had  jurisdiction  to  determine.  The  court  had  undoubtedly  the  right 
to  proceed  to  hear  the  question  and  determine  it  as  to  whether  or  not  the 
claim  of  the  plaintiff  had  ever  been  allowed  and  whether  the  claim  should 
be  allowed  against  the  trust  estate.  That  was  the  question  that  was  tried 
below  without  objection  on  the  part  of  the  plainiff  in  error.  In  fact,  it  was 
an  issue  that  was  in  one  sense  tendered  by  him,  and  while  the  court  erred 
in  overruling  the  demurrer  originally,  it  was  not  an  error  to  the  prejudice 
of  the  assignee  upon  the  whole  record. 

Judgment  affirmed. 

Levy,  for  plaintiff  in  error. 

Hewett,  for  defendant  in  error. 
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[Huron  Common  Pleas  Court,  April,  1881]. 

D.  E.  MOREHOUSE  et  al.  v.  VILLAGE  OF  NORWALK  ct  al. 

A  municipal  corporation  has  no  inherent  power  to  tax  and  can  levy  taxes  only  for 
such  purposes  as  the  state  has  permitted,  and  a  tax  for  other  purposes  may 
be  restramed  by  the  courts  on  proper  application.  If,  therefore,  a  municipal 
corporation  seeks  to  use  its  power  of  eminent  domain  and  of  taxation,  color- 
ably  to  open  a  street,  declared  by  it  to  be  necessary,  but  it  is  shown  to  the 
court  that  this  is  really  to  provide  a  right  of  way  for  a  railroad,  an  applica- 
tion for  an  injunction  by  a  taxpayer,  on  the  refusal  of  the  solicitor,  will  be 
granted.  This  is  not  an  interference  with  the  legislative  discretion  of  the 
council. 

DOYLE.  J. 

September  20,  1880,  the  village  council  passed  an  ordinance  to  lay 
out  Norwalk  avenue,  and  also  a  resolution  declaring  it  necessary,  in  the 
opinion  of  the  council,  to  open  such  avenue.  December  4,  1880,  the 
council  passed  an  ordinance  to  levy  a  tax  to  the  amount  of  $20,000  to  pay 
for  the  opening  of  said  avenue,  the  same  to  be  first  submitted  to  a  vote 
of  the  citizens,  to  be  taken  January  11, 1881,  and  on  the  12th  of  January, 
1881,  the  vote  having  been  taken  and  a  majority  of  votes  being  in  favor  of 
the  tax,  the  council  passed  a  final  ordinance  levying  the  tax,  and  sent  a  cer- 
tificate to  the  auditor,  of  the  county  to  have  the  same  charged  upon  all  the 
propert>'  in  the  village,  real  and  personal,  on  the  duplicate  for  the  year 
1881.  The  petition  is  filed  to  restrain  the  council  from  proceeding  to 
condemn  the  property  for  this  street  and  to  restrain  the  levy  of  this  tax. 

I  do  not  intend  to  review  either  the  pleadings  or  the  proof,  but  to 
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say  that  it  is  sufficiently  alleged,  and  sufficiently  appears  upon  the  face 
of  the  proceedings  themselves,  as  well  as  by  proofs,  that  the  city  council^ 
in  laying  out  and  establishing  what  is  called  in  the  proceedings  ''Norwalk 
avenue,"  and  in  levying  this  tax  to  raise  money  to  pay  for  it,  is  providing 
a  right  of  way  through  the  town  for  the  W.  &  L.  E.  R.  R.  Co.  at  the 
expense  of  the  village,  and  that  proceeding  to  do  this  under  the  grant  of 
the  right  of  eminent  domain  and  the  power  of  taxation  to  the  municipal 
council  is  merely  colorable,  and  designed  under  the  pretense  of  opening  an 
avenue  for  public  convenience  and  to  meet  a  public  necessity,  to  compel 
the  citizens  to  aid  in  the  construction  of  this  railroad  by  furnishing  them 
this  free  right  of  way. 

While  to  me  this  is  very  apparent  in  the  case,  I  say  also  that  it  is  very 
clear  to  me  that  the  village  authorities  in  this  matter  have  been  acting  in 
what  they  honestly  believed  to  be  the  best  interests  of  the  village,  and  as 
they  were  advised  and  believed,  within  the  limits  of  their  authority  and 
according  to  law;  but,  unless  the  point  is  well  made,  that  the  courts  have 
no  authority  to  review  or  control  the  council  in  a  matter  of  this  kind, 
that  the  acts  complained  of  are  legislative,  and  hence  not  subject  to  judi- 
cial interference,  for  my  own  part  I  would  be  compelled  to  grant  an  in- 
junction were  I  applied  to  for  it,  after  due  notice,  and  hence  compelled  to 
deny  the  motion  made  to  dissolve  the  order  already  granted. 

Is  that  position  correct?  The  council  is  here  exercising,  it  is  claim- 
ed, authority  under  two  distinct  grants  of  power.  First,  that  of  eminent 
domain,  and  second,  that  of  taxation;  but  it  must  be  remembered  that  the 
power  is  not  granted,  in  either  case,  to  the  extent  that  it  is  possessed  by 
the  state,  but  that  the  purposes  for  which  property  may  be  appropriated 
by  the  municipal  corporation,  and  the  purposes  for  which  taxes  may  be 
levied,  are  distinctly  and  clearly  defined  and  limited;  and  that  it  is  only 
where  the  right  is  clearly  conferred  that  it  can  be  exercised.  Where  the 
right  is  conferred  and  is  being  exercised  for  the  purpose  specified  in  the 
grant,  it  is  true  that  the  courts  cannot  control  it,  even  though  in  their 
judgment  it  is  improvidently  or  unwisely  used.  Section  2232,  Revised 
Statutes  provides  that  "Each  city  and  village  may  appropriate,  enter  upon 
and  hold  real  estate  within  the  corporate  limits  for  the  following  pur- 
poses, but  no  more  shall  be  taken  or  appropriated  than  is  reasonably  neces- 
sary for  the  purpose  to  which  it  is  applied."  Then  follows  the  distinct 
purposes,  including  opening  of  streets.  The  power  to  tax  is  conferred 
in  equally  specific  terms,  and  limited  to  specific  purposes,  in  the  various 
sections  of  the  statutes  relating  to  that  subject. 

It  is  the  first  requisite  of  lawful  taxation  that  the  purpose  for  which 
it  is  laid  shall  be  a  public  purpose.  The  decision  (by  a  municipal  council) 
to  lay  a  tax  for  a  given  purpose  involves  a  legislative  conclusion  that  the 
purpose  is  one  for  which  a  tax  may  be  laid;  in  other  words,  is  a  public 
purpose.  But  its  determination  on  this  question  is  not,  like  the  decisions 
of  the  legislature  on  ordinary  questions  of  public  policy,  conclusive  either 
on  the  municipality  or  the  citizen.  The  question  what  is  and  what  is  not 
a  lawful  purpose  in  taxation  is  one  of  law.  It  is  no  doubt  true  that  the  pre* 
sumption  must  always  be  in  favor  of  the  action  of  the  legislative  body 
which  levies  the  tax,  and  the  courts  have  been  very  reluctant  to  interfere 
where  the  question  whether  the  tax  is  levied  for  a  lawful  or  unlawful  pur- 
pose is  involved  in  doubt. 

Sometimes  these  questions  are  embarrassing  equally  to  the  l^isla- 
tures  and  courts,  and  the  leg^islature  is  invested  with  a  power  which  the 
courts  are  not  at  liberty  to  interfere  with  if  lawfully  exercised;  but  that  the 
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courts  have  the  right  to  inquire  into  the  validity  of  the  tax,  even  though 
that  question  may  wholly  depend  on  an  inquiry  into  the  real  purposes  of 
the  council  or  municipality  in  levying  it,  admits  of  no  doubt.  Cooley  on 
Taxation,  42, 70;  21  Penn.  S.  147, 174;  9  B.  Monroe,  330,  345;  13  N.  Y., 
143;  1  Duer,  496. 

There  is  a  difference  in  the  grade  of  government  levying  the  tax.  A 
municipal  government  is  one  of  delegated  and  limited  powers  whose  au- 
thority is  generally  to  receive  a  strict  construction,  and  which  must. find 
the  purposes  for  which  it  may  tax  clearly  confided  to  its  charge  by  the 
state.  It  is  otherwise  with  the  state,  which  has  all  the  power  of  taxation 
not  withheld  from  its  exercise  by  the  state  and  federal  constitution,  and  in 
support  of  whose  action  consequently  the  most  liberal  if  not  conclusive 
intendments  are  to  be  made. 

The  municipality  has  no  inherent  power  to  tax ;  it  can  levy  taxes  only 
as  the  state  has  seen  proper  to  permit,  and  that  power  of  permission  is 
subject  to  such  limitations  as  are  prescribed  in  the  constitution  of  the 
state. 

When  the  municipality,  therefore,  levies  a  tax,  or  attempts 
to  exercise  the  powers  granted  to  it  in  the  matter  of  opening 
streets,  or  appropriating  private  property,  it  is  competent  for 
the  courts  to  inquire  whether  this  power  is  exercised  for  the  purpose  for 
which  it  was  conferred,  or  for  some  unlawful  purpose,  or  whether  the 
council  is  exceeding  the  power  thus  conferred. 

In  speaking  of  the  power  of  eminent  domain.  Judge  Ranney,  in  Giesy 
V-  C,  W.  &  Z.  R.  R.  Co.,  4  O.  S.,  page  326,  thus  treats  it:  "The  power  of 
eminent  domain  is  rather  a  political  than  a  judicial  power,  and  by  our 
constitution  its  exercise  is  intrusted  to  the  general  assembly,  so  far  as  de- 
termining the  necessity  and  propriety  of  the  appropriation  is  concerned. 
The  power  may  be  exercised  directly  by  that  body  or  through  subordinate 
agencies.  *  *  *  jn  saying  that  the  exercise  of  this  power  properly 
belongs  to  the  general  assembly,  and  not  to  the  judiciary,  I  do  not  in- 
tend to  express  a  doubt  that  in  case  where  its  limits  have  been  exceeded, 
or  its  spirit  and  purpose  abused,  a  judicial  remedy  may  not  be  afforded. 
If  the  Ic^slature,  by  a  direct  exercise  of  authority,  should  undertake  to 
appropriate  property  for  purposes  beyond  the  scope  to  this  power;  or  if 
any  subordinate  agency  under  a  power  properly  conferred,  should  abuse 
the  authority  by  using  it  irregularly,  oppressively,  or  in  bad  faith,  there 
can  be  no  doubt  of  the  power  of  the  courts  to  furnish  an  effectual  remedy 
against  such  illegal  acts.'' 

And  Judge  White,  in  Iron  R.  R.  Co.  v.  Ironton,  19  O.  S.,  299,  304, 
says: 

"Under  the  statute  the  authority  and  discretion  of  determining  the 
quantity  of  ground  required  by  the  public  for  wharf  purposes  are  vested 
in  the  corporation;  and  there  is  nothing  in  the  petition  showing  that  in 
making  the  appropriation,  the  municipal  authorities  acted  in  bad  faith, 
or  that  the  property  is  intended  to  he  used  for  any  other  purpose  than  that 
for  which  it  was  appropriated.  Under  these  circumstances  the  action 
of  the  city  is,  on  this  question,  final." 

Under  different  circumstances,  and  when  those  things  are  alleged  and 
do  exist,  which  are  absent  in  the  case  decided,  the  inference  is  left,  that  the 
action  of  the  city  would  not  be  final.  See  also  16  O.  S.,  60,  where  the 
court  says:  "Proceedings  of  the  city  council,  merely  colorable,  and  de- 
signed under  the  pretense  of  removing  a  nuisance,  to  compel  the  lot 
owners  to  improve  their  property  of  course  could  not  be  sustained."    Also 
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18  O.  S.,  302,  where  the  court  review  the  action  of  the  city  council  in 
fixing  the  price  of  gas,  and:  "Both  public  and  private  rights  are  to  be 
protected,  and  for  that  purpose  we  must  recognize  the  fact  that  a  muni- 
cipal as  well  as  private  corporation  can  do  wrong."  Also  19  O.  S.,  299, 
304;  23  O.  S.,  510;  68  Mo.,  41;  1  Duer,  p.  451,  494  et  seq;  Cooley  on  Tax- 
ation, 76,  77;  High  Injunction,  section  1275,  561;  High  Injunction,  1282. 

In  the  case  of  State  ex  rel.  v.  Ironton  Gas  Co.,  37  O.  S.,  46,  the  court 
in  the  third  proposition  ot  the  syllabi,  says:  **The  piesumplion  is  in  favor 
of  the  good  faith  and  validity  of  the  action  of  the  city  council  in  passing 
such  an  ordinance,  and  this  presumption  can  only  be  overcome  by  the 
averment  of  issuable  facts  showing  the  contrary.  It  is  only  where  facts 
show,  not  a  real,  but  a  colorable  exercise  of  the  authority  vested  in  the 
council  that  the  ordinance  can  be  held  invalid." 

A  very  interesting  discussion  of  this  question  will  be  found  in  the  case 
of  Davis  V.  Mayor,  etc.,1  Duer's,  493,  et  seq.^  and  I  quote  from  the  opinion 
of  Judge  Duer: 

"In  reply  to  a  question  by  the  court  it  was  expressly  affirmed  by  coun- 
sel that,  should  the  common  council  attempt  by  an  ordinance  and  from 
motives  manifestly  corrupt,  to  convey,  for  a  grossly  inadequate  or  merely 
nominal  consideration,  all  the  corporate  property  of  the  city,  neither 
this  nor  any  other  court,  would  have  power  to  suppress,  by  an  injunction, 
the  meditated  fraud,  or  when  consummated  to.  rescind  the  grant,  or 
punish  its  authors  or  divest  them  of  its  fruits.  There  could  be  no  remedy 
we  were  told  but  from  the  force  of  public  opinion  and  the  action  of  the  peo- 
ple at  an  ensuing  election,  and  all  this  upon  the  ground  that  neither  the 
propriety  nor  the  honesty  of  the  proceedings  of  the  legislative  body,  nor 
while  they  are  pending,  even  their  legality,  can  ever  be  made  a  subject 
of  judicial  inquiry.     ♦     ♦     * 

"The  doctrine,  exactly  as  stated,  may  be  true  when  applied  to  the 
legislature  of  the  state,  which,  as  a  co-ordinate  branch  of  the  govern- 
ment, representing  and  exercising  in  its  sphere,  the  sovereignty  of  the 
people,  is,  for  political  reasons  of  manifest  force,  wholly  exempt  in  all  its 
proceedings  from  any  legal  process  or  judicial  control;  but  the  doctrine 
is  not  true  when  applied  to  ^  subordinate  municipal  body,  which,  although 
clothed  with  some  legislative  and  even  political  powers,  is  yet,  in  the  ex- 
ercise of  all  powers,  subject  to  the  authority  and  control  of  the  courts, 
to  legal  process,  legal  restraint  and  legal  correction." 

Notwithstanding  these  observations,  the  question  still  remains,  has 
this  court,  or  any  court  of  equity,  the  power  to  interfere  with  the  legis- 
lative discretion  of  the  common  council  of  any  municipal  corporation? 
And  to  this  question  I  at  once  reply,  certainly  not,  if  the  term  discretion 
be  properly  limited  and  understood.  This  court  has  no  right  to  interfere 
with  and  control  the  exercise  not  merely  of  the  legislative,  but  of  any 
other  discretionary  power,  that  the  law  has  vested  in  the  corporation.  A 
court  of  equity  has  no  right  to  interfere  with  or  control  the  exercise  of  a 
discretionary  power,  no  matter  in  whom  it  may  be  vested.  The  meaning 
and  principle  of  the  rule  are,  that  the  court  will  not  substitute  its  own 
judgment  for  that  of  the  party  in  whom  the  discretion  is  vested,  and  thus 
assume  to  itself  a  power  which  the  law  has  given  to  another;  and  the 
limitations  to  which  it  is  subject  are,  that  the  discretion  must  be  exercised 
within  its  proper  limits,  for  the  purpose  for  which  it  was  given  and  from 
the  motives,  by  which  alone  those  who  give  the  discretion,  intended  that 
its  exercise  should  be  governed. 
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See  Cooper's  Eq.  Cases,  77;  1  Railway  Cases  (Eng.)»  135;  4  Mylne  & 
Craig,  249;  2  Mylne  &  Craig,  613;  2  Blyh,  N.  R.,  312,  for  the  English  au^ 
thorities  in  support  of  this  view. 

By  the  constitution  it  is  provided  that  "the  general  assembly  shall 
never  authorize  any  county,  city,  town  or  township  by  vote  of  its  citizens 
or  otherwise  to  become  a  stockholder  in  any  joint  stock  company,  cor- 
poration, or  association  whatever,  or  to  raise  money,  or  to  loan  its  credit 
to,  or  in  aid  of  any  company,  corporation  or  association." 

"The  mischief  which  this  section  interdicts  is  a  business  partnership 
between  a  municipality  or  sub-division  of  the  state  and  individuals  or 
private  corporations  or  associations.  It  forbids  the  union  of  public  and 
private  capital  or  credit  in  any  enterprise  whatever.  In  no  project  or- 
iginated by  individuals,  whether  associated  or  otherwise,  with  a  view  to 
gain,  are  the  municipal  bodies  named  permitted  to  participate  in  such 
manner  as  to  incur  pecuniary  expense  or  liability.  They  may  neither 
become  stockholders  nor  furnish  money  or  credit  for  the  benefit  of  the 
parties  interested  therein."  Not  that  they  may  not  do  on  their  own  ac- 
count that  which  is  forbidden  as  an  alliance  between  public  and  private 
interests.    Walker  v.  Cincinnati,  21  O.  S.,  55. 

Now,  it  seems  to  me,  that  whenever  the  municipal  council  attempts 
to  impose  a  tax  for  any  special  purpose,  that  the  action  of  the  council 
and  this  provision  of  the  constitution  can  be  brought  face  to  face,  that  the 
courts  have  the  right  to  brush  awav  any  form  or  cover  which -may  be 
used  to  obscure  the  real  purpose  of  the  tax;  and  if,  in  fact,  the  tax  be 
levied  for  a  purpose  not  authorized  by  the  grant  of  authority  to  the  muni- 
cipal body,  or  forbidden  by  the  constitution  of  the  state,  no  matter  what 
form  it  takes,  or  under  what  shape  it  appears,  it  is  within  the  power  of  the 
courts  to  forbid  it,  and  by  solemn  injunction  restrain  it.     Not  on  the 
ground  that  the  council  has  improvidently  or  unwisely  exercised  a  power 
granted  to  it  or  a  discretion  vested  in  it — that  the  courts  cannot  interfere 
with,  but  upon  the  ground  that  it  is  usurping  a  power  not  granted,  or 
using  a  power  granted  for  one  purpose,  for  other  unlawful  and  forbidden 
purposes.     Having  it  in  view  all  the  time  that  the  presumptions  are  in 
favor  of  the  legality  of  the  proceedings  of  the  council,  I  cannot  assent 
to  the  proposition  that  the  presumption  is  conclusive,  or  that  the  declared 
purpose  is  binding  so  that  the  real  purpose  cannot  be  sought  after.     It 
has  been  forcibly  and  very  truly  said,  that,  an  unlimited  power  in  these 
legislative  bodies  to  make  everything  lawful  which  they  see  fit  to  call  tax* 
ation,  would,  when  plainly  stated,  be  an  unlimited  power  to  plunder  the 
citizen.    Tyson  v.  School  Directors,  51  Penn.  S.,  9.     In  asserting  the 
right,  in  any  particular  case,  the  council  merely  asserts  its  jurisdiction  to 
the  act;  but  questions  of  jurisdiction  are  not  usually  concluded  by  a  de- 
cision in  its  favor,  made  by  the  party  claiming  it.    That  is  as  true  of  the 
courts  as  the  legislature;  jurisdiction  comes  from  the  law,  and  is  not  ob- 
tained by  any  tribunal  through  a  simple  assertion  that  it  exists.     When, 
therefore,  the  question  of  validity  of  taxation  becomes  judicial,  if  it  shall 
appear  that  the  exaction  is  made  for  a  purpose  not  authorized  by  law,  the 
right  of  the  individual  to  protection  is  clear.     See  Cooley  on  Taxation  68, 
and  cases  cited  or  to  use  the  words  of  a  very  able  judge  in  42  Pa.  S., 
358,364. 

"The  ear  of  the  courts  should  be  open  to  well  founded  complaints  on 
the  part  of  the  citizen;  but  where  he  has  no  irregularity,  no  neglect  of 
duty,  no  excess  of  authority  to  complain  of,  nothing  but  an  indiscreet 
use  of  clearly  granted  discretion,  he  will  vex  the  judicial  ear  in  vain,  for  the 
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judicial  arm  can  redress  no  such  wrong.  The  power  of  taxation,  alto* 
gether  legislative  and  in  no  decree  judicial,  is  committed,  by  the  legisla- 
ture in  the  matter  of  schools  to  the  directors  of  the  school  districts,  (as  in 
this  case  to  the  village  council.)  If  they  refuse  to  perform  their  duties, 
the  court  can  compel  them.  If  they  transcend  their  power,  the  court  can 
restrain  them.  If  they  misjudge  their  power,  the  court  can  correct  them. 
But  if  they  exercise  their  unquestionable  powers  unwisely,  there  is  no 
judicial  remedy."  In  this  case,  it  seems  to  me  clear,  that  the  council  arc 
undertaking  to  appropriate  property  for  purposes  beyond  the  scope  of 
their  power,  that  they  are  using  this  power  of  eminent  domain  irregularly 
and  oppressively,  and  also  in  levying  this  tax,  they  are  by  indirection  and 
evasion,  seeking  to  do  that  which  it  is  admitted  could  not  be  done  di- 
rectly and  openly,  viz:  Donate  the  public  moneys  and  incur  a  public 
burden  to  aid  this  railroad  company  in  the  construction  of  its  road. 

I  think  also  that  the  action  is  properly  brought.  By  section  1777  it  is 
made  the  duty  of  the  solicitor  to  apply  to  a  court  of  competent  jurisdiction 
for  an  injunction  to  restrain  the  misapplication  of  funds  of  the  corporation, 
or  the  abuse  of  its  corporate  powers,  etc.,  and  by  section  1778,  it  is  pro- 
vided that  in  case  he  fails,  upon  the  request  of  any  tax-payer,  to  institute 
such  suit,  the  tax-payer  may  bring  it  in  his  own  name.  The  request  was 
made  in  writing  in  this  case  and  the  solicitor  declined.  And  properly 
brought  now,  the  citizen  is  not  found  to  wait  until  the  unlavrful  act  is  com- 
pleted or  the  illegal  tax  put  in  the  hands  of  the  collector  for  enforcement 
against  him.  The  action  is  authorized  by  the  very  terms  of  sections  5848 
and  5849,  Revised  Statutes.    The  motion  must,  therefore,  be  denied. 


LIBEL-EVIDENCE^DAMAGES.  27f 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

MURAT  HALSTEAD   &  CO.  v.   CHRISTIAN   SCHEMPP. 

Under  the  general  denial  in  an  action  for  libel  the  defendant  may  prove  the  truth 
of  the  charge,  not  as  a  defense,  but  in  mitigation,  not  only  of  punitive,  but 
also  of  compensatory  damages,  and  it  is  error  to  restrict  such  proof  to  the 
rebutting  of  express  malice  and  mitigation  of  punitive  damages  only. 

LONGWORTH,  J. 

This  was  a  proceeding  in  error  to  review  the  judgment  of  the  superior 
court  in  a  suit  brought  by  Schempp  against  the  plaintiffs  for  the  publica- 
tion of  a  libel  concerning  him  in  the  Commercial,  in  which  suit  he  re- 
covered a  verdict  for  $850.  The  defendants  admitted  the  publication  of 
the  matter  charged  as  libelous  by  the  plaintiff  and  denied  every  other 
allegation.  The  plaintiff  offered  evidence  to  show  express  malice  on  the 
part  of  the  defendants,  and  that  the  libelous  matter  was  false.  The  de- 
fendants offered  evidence  to  show  that  the  libelous  matter  was  true.  The 
court  below  charged  the  jury  that  the  answer  admitting  the  publication, 
and  the  publication  being  libelous  in  its  character,  and  the  law  presuming 
malice  from  its  publication,  the  only  question  was  the  amount  the  plaintiff 
was  entitled  to  recover;  and,  further,  on  the  subject  of  exemplary  damages, 
that  the  defendants  had  a  right  to  introduce  testimony  to  prove  the  tnith 
of  the  charge,  not  as  a  defense  to  the  action  or  as  rebutting  the  right  of 
the  plaintiff  to  recover  compensatory  damages,  but  simply  to  mitigate  sodi 
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damages  as  the  plaintiff  might  be  entitled  to  recover  by  way  of  smart 
money.     Exception  was  taken  by  defendants  to  this  portion  of  the  charge. 

In  announcing  the  opinion  of  the  district  court  on  the  petition  in 
error,  the  court  said  it  was  not  necessary  to  consider  any  other  exceptions 
taken  at  the  trial  than  this  one.  From  a  very  early  time  the  courts  have 
taken  a  back  track  on  the  ancient  doctrine  of  the  common  law  that  the 
truth  constituted  no  defense  to  an  action  for  libel,  and  have  decided  that 
the  truth  of  a  libel  not  only  mitigated  the  damages  which  the  plaintiff 
was  entitled  to  recover,  but  constituted  in  itself  a  complete  defense  to 
the  action.  But  this  defense  the  courts  required  to  be  set  up  by  the  plea 
in  justification,  and  if  the  general  issue  were  taken  and  no  such  plea  in-^ 
terposed,  the  truth  might  have  been  pleaded  only  to  mitigate  the  damages. 
There  seemed  to  be  in  this  an  anomaly,  the  courts  saying  in  one  breath 
that  having  made  the  general  issue,  you  cannot  introduce  the  truth  as  a 
defense,  but  you  may  introduce  it  to  reduce  the  amount  of  recovery  over 
anything  more  than  one  barley-corn.  The  legislature  has  seen  fit  to  pro- 
vide that  in  actions  of  slander  and  libel  the  defendant  may  plead  or  prove 
on  the  trial  the  truth  of  the  matter  alleged  in  mitigation  of  damages.  It 
is  true  that  where  the  defendant  does  not,  by  way  of  confession  and  avoid- 
ance, plead  the  truth,  but  contents  himself  with  a  denial,  he  cannot  de- 
fend against  the  plaintiff 's  right  of  action;  nevertheless,  under  the  statute, 
as  well  as  by  the  reasoning  which  has  succeeded  in  the  supreme  court  in 
the  case  of  Vanderveer  v.  Sutphin,  5  O.  S.,  294  in  overthrowing  the  com- 
mon law  rule  he  may  introduce  by  way  of  mitigation  of  damages  what 
would  be  a  complete  defense  to  the  action,  and,  if  he  succeeded  in  his  es- 
tablishing his  defense,  the  right  of  the  plaintiff  would  be  reduced  to  one 
cent,  a  thing  in  the  eye  of  the  law  of  no  value  whatever,  the  smallest  coin 
known  in  this  country.  The  court  below,  therefore,  erred  in  holding  that 
this  proof  in  mitigation  of  damages  could  only  be  offered  to  rebut  the 
presumption  of  express  malice  on  the  part  of  the  defendants  and  in  miti- 
gation of  punitive  damages  only. 

Judgment  reversed  and  cause  remanded. 

Sage  &  Hinkle,  for  plaintiff  in  error. 

Wolf,  for  defendant  in  error. 


271  MOTION  FOR  NEW  TRIAL. 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

M.  WERK  V.  VOSS  &  KOCH. 

A  motion  for  a  new  trial  is  necessary  to  have  been  filed  in  the  court  below  before 
a  reviewing  court  will  re-examine  a  question  of  fact,  although  the  evidence 
was  uncontradicted  and  in  part  agreed  on,  for  it  wa.<^  still  a  question  of  fact, 
since  the  court  below  may  have  disbelieved  the  witnesses. 

LONGWORTH.  J. 

This  was  a  petition  in  error  to  review  a  final  order  of  the  superior 
court.  The  question  arises  on  a  final  order  for  distribution.  By  final 
decree  a  certain  amount  had  been  set  aside  to  pay  taxes.  The  master 
found  that  the  property  had  been  sold  for  delinquent  taxes  to  August 
Voss.  He  tendered  Voss  the  amount  of  the  delinquent  taxes.  Voss 
refused  to  receive  them,  sa3ring  he  was  not  the  owner  of  the  tax  certificate, 
but  refused  to  disclose  to  whom  he  had  transferred  it    The  grantee  hav- 
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ing  been  ascertained,  he  and  Voss  were  made  parties,  and  a  supplemental 
petition  was  filed  charging  that  the  certificate  was  illegal  by  reason  of 
informalities  in  the  sale  of  the  property  by  the  auditor  and  the  treasurer. 
Voss  filed  his  answer,  an  agreed  statement  of  facts  was  made  up,  and  the 
case  submitted  to  the  court,  who  found  in  favor  of  defendant.  To  reverse 
that  finding  this  petition  in  error  was  filed.  No  motion  for  a  new  trial  was 
filed  in  the  case  below,  and  it  was  claimed  that  this  court  had  no  jurisdic- 
tion to  review  proceedings  in  the  absence  of  such  motion.  On  the  other 
hand  it  was  claimed  that  the  office  of  a  motion  for  a  new  trial  is  to  review 
the  finding  of  the  court  upon  disputed  matters  of  fact,  and  bring  upon  the 
record  the  evidence  offered  in  the  court  below,  and,  where  the  question 
is  one  simply  of  law,  a  motion  for  a  new  trial  is  not  necessary. 

The  court  found  that  the  issue  in  the  case  was  one  of  fact.  It  was 
true  there  was  no  dispute  about  the  evidence.  The  parties  agreed  upon 
the  important  facts,  and  where  they  did  not  agree,  witnesses  were  called 
to  prove  them,  and  the  testimony  of  those  witnesses  was  not  contradicted. 
Apparently,  therefore,  it  was  only  a  question  of  law  for  the  court  to  de- 
termine whether  these  facts  entitled  the  plaintiff  to  recover,  and  the  court 
decided  they  did  not.  But  that  was  neither  here  nor  there.  The  court 
may  have  disbelieved  the  witnesses,  for  all  this  court  knew.  The  issue 
which  the  court  was  trying  was  an  issue  of  fact,  and  the  only  way  of  ob- 
taining a  review  of  that  decision  on  the  facts  was  by  filing  a  motion  for 
a  new  trial,  as  provided  by  law.  The  absence  of  such  a  motion  made  it 
beyond  the  power  of  this  court  to  look  into  the  bill  of  exceptions,  and  the 
judgment  must  be  affirmed. 

Holmes,  for  plaintiff  in  error. 

Goodman,  for  defendant  in  error. 
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[Lucas  'C-ominon  Pleas  Court,  May,  1881]. 

WOEHLER  V.  TOLEDO. 

Section  20,  article  II,  constitution  of  Ohio,  proyiding  that  the  legislature  shall  fix 
the  term  of  office  and  the  compensation  of  all  officers,  but  no  change  therein 
shall  affect  the  salary  of  any  omcer  during  his  existing  term,  unless  the  office 
"be  abolished,"  contemplates  a  fixed  term  for  all  officers;  therefore,  under  a 
statute  that  an  officer  shall  hold  for  one  year  and  until  his  successor  is  appointed 
and  qualified,  his  holding  over  after  the  end  of  the  year,  no  successor  being 
appointed,  is  not  a  holding  under  the  term  of  office,  and  during  such  holding 
over  the  salary  may  be  changed  at  will,  and  the  change  cannot  be  made 
inoperative  by  the  refusal  to  appoint  a  successor.  Where,  therefore,  a  city 
council,  under  section  1716,  Revised  Statutes,  fixed  the  salary  of  the  chief  of 
the  fire  department,  and  after  the  expiration  of  the  year,  reduced  it,  but  the 
mayor  made  no  new  appointment,  and  the  prior  officer  held  for  two  years 
thereafter,  receiving  the  reduced  salary,  he  cannot  recover  the  diflFcfence 
between  the  reduction  and  the  original  salary. 

DOYLE.  J. 

Woehler  was  appointed  fire  engfineer  in  1869,  and  reappointed  after  the  ordi- 
nance fixed  the  salarv  at  $2,000  in  1873.  He  held  the  office  under  that  appointment 
until  February,  1879.  In  1877  the  council  repealed  the  former  ordinance  and 
passed  a  new  one  and  fixed  the  salary  at  $1,500,  and  in  1878  again  repealed  that 
orjdinance  and  fixed  the  salary  at  $1,200.  Woehler  has  been  paid  the  amounts 
fixed  by  these  different  ordinances,  and  the  question  now  is,  can  he  recover  the 
balance  of  $2,000  annually? 

fThis  opinion  was  affirmed  by  the  iJistrict  court,  At>ril  22,  1881. 
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Public  offices,  though  salaried,  ar«  not  generally  held  by  contract  or  grant, 
and  unless  there  are  some  special  restraints  in  the  state  constitution,  they  are  under 
the  control  of  the  legislative  power.  They  may  be  abolished,  the  salary  reduced, 
or  the  term  shortened;  new  duties  may  be  imposed  or  old  ones  withdrawn.  Sedg- 
wick on  Construction  of  Statutes,  Pomeroys  notes,  page  585,  and  cases  cit^d, 
Butee  V.  Pennsylvania,  10  Howard  415.  Cooley's  Constitutional  Limitations,  276, 
277  n. 

In  Ohio  this  general  rule  is  modified  by  special  restraint  in  the  constitution 
and  laws  of  the  state,  made  in  pursuance  thereof. 

Section  20,  article  2,  of  the  constitution  provides  that  "the  general  assembly, 
in  cases  not  provided  for  in  this  constitution,  shall  fix  the  term  of  office  and  the 
compensation  of  all  officers,  but  no  change  therein  shall  affect  the  salary  of  any 
officer  during  his  existing  term,  unless  the  office  be  abolished." 

It  would  seem  from  tne  opinion  of  the  court  in  Ohio  ex  rel.  v.  Covington  et  al., 
29  O.  S.,  102, 115,  that  the  office  in  question  must  be  regarded  as  within  the  provisions 
of  that  section,  as  well  as  within  the  provisions  of  section  27  of  the  same  article, 
u^n  the  same  subject,  which  provides  that:  "The  election  and  appointment  of  all 
officers  and  the  filling  of  all  vacancies  not  otherwise  provided  for  in  this  constitu- 
tion or  the  constitution  ot  the  United  States,  shall  be  made  in  such  manner  as 
may  be  directed  'by  law." — Section  27,  article  2,  constitution. 

"The  authority  of  the  general  assembly  to  fix  the  terms  of  office  and  the  com- 
pensation of  officers  is  found  Tn  the  general  grant  of  legislative  power  and  not  in 
these  sections,  but  they  impose  upon  that  body  the  duty  of  exercising  the  power 
80  granted,  and  forbid  any  change  in  the  salary  of  an  officer  during  his  existing 
term  so  fixed,  unless  the  office  is  abolished."  State  ex  rel.  v.  Howe,  25  O.  S.,  588, 
596. 

It  is  therefore  in  the  nature  of  a  limitation  of  this  power  that  section  20  must 
be  regarded,  and  for  the  purpose  of  fixing  a  definite  time  during  which  an  officer 
shall  not  be  subject  to  legislative  action  regarding  his  compensation.  Without  it 
the  legislature  might  fix  fh-e  term  of  officers  for  a  definite  period  and  might  pro- 
vide for  their  creation  and  holding  during  the  pleasure  of  the  legislature,  and  a 
chano^e  of  salary  as  often  as"  it  saw  fif  to  make  it.  Under  this  section  the  legislature 
must  fix  a  term  during  which  the  salary  of  the  officer  shall  not  be  changed,  but 
it  does  not  prevent  the  legislature  from  exercising  power,  under  the  general  grant 
of  legislative  authority,  ofextending  the  right  to  hold  bevond  the  term  fixed,  until 
a  successor  is  duly  qualified.     lb.  597. 

The  legislature,  therefore,  by  the  Municipal  Code,  section  61,  provided  that 
the  officers  of  cities  of  the  first  class  shall  consist  among  those  entunerated.  of  a 
fire  engineer,  who  shall  be  appointed  by  the  mayor,  with  the  assent  of  the  council, 
and  by  section  63  delegated  to  the  city  council  the  right  to  provide  for  such  other 
officers  as  shall  be  deemed  necessary  for  the  good  government  of  the  corporation, 
etc.;  by  section  68,  conferred  upon  the  council  the  power  to  fix  the  compensation, 
and  by  section  62.  provided  that  the  person  appointed  to  this  office  shall  serve  for 
one  year  and  until  his  successor  shall  be  appointed  and  qualified. 

Section  69  provided  that  the  emoluments  of  no  officer  shall  be  increased  or 
diminished  during  the  term  for  which  he  may  have  been  elected  or  appointed,  ♦  * 
and  no  person  who  shall  have  resigned  or  vacated  any  office  shall  be  eligible  to 
the  same  during  the  time  for  w«hich  he  was  elected  or  appointed  to  serve,  when 
during  the  same  timejhe  emoluments  have  been  increased. 

What  then  is  the  purpose  of  this,  law,  both  in  the  constitution  and  the  statute? 
Is  it  not  to  fix  a  definite  period  during  which  the  emoluments  of  the  office  shall 
not  be  changed?  The  constitutional  enactment,  which  gives  the  governor  the 
power  of  appointment,  would  operate  to  wholly  defeat  the  power  of  retrenchment 
vested  in  the  legislature,  if  either  could  keep  an  officer  in  office,  after  the  salary 
ha^^  been  decreased  by  simply  refusing  to  appoint  a  successor.  And  the  senate  in 
the  one  case  or  the  council  m  the  other  would  equally  have  the  power  to  defeat 
lejgfislation  on  the  same  subject  by  refusing  to  confirm  an  appointment  when  made. 
Hence,  the  very  purpose  of  the  constitution,  which  takes  away  from  the  legislature 
the  common  law  right  to  fix  the  salary  of  officers  and  change  it  when  they  see  fit, 
and  to  require  a  definite  term  during  which  the  salary  shall  not  be  changed,  is  de- 
feated, and  the  term  made  indefinite,  to  depend  upon  a  time  when  the  appointing 
power  may  see  fit  to  appoint  a  successor  or  the  confirming  power  to  confirm  him 
when  appointed. 

The  evil  sought  to  be  remedied  in  the  constitutional  enactment  was  the  legis- 
lation under  the  old  constitution  changing  fees  and  compensation  after  a  man  has 
been  elected  to  office,  sometimes,  no  doubt,  by  political  or  other  considerations. 
not  depending  upon  the  value  of  his  services  or  his  capacity  as  an  officer.     This 
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is  ^hown  by  the  debates  on  the  constitution,  vol.  1,  pages  233,  234;  vol.  2,  pages 
318,  561,  562,  577.  633,  where  it  may  be  remarked  the  term  is  spoken  of  so  far  as  it  is 
mentioned  at  all  as  a  definite  time,  a  year  or  number  of  years.  This  general  pro- 
vision, made  in  the  constitution  itself,  that  certain  officers  therein  named  should 
hold  until  their  successors  should  be  qualified,  did  not  appear  to  enter  into  the 
discussion  of  this  section. 

The  purpose  then  of  this  section  of  the  constitution  was  to  require  of  the 
legislature  that  when  they  created  an  office  not  named  in  the  constitution  the> 
should  fix  a  term  during  which  the  salary  should  not  be  increased  or  diminished- 
Why  make  this  provision  if  it  was  still  left  to  the  legislature  to  exercise  its  power 
under  the  general  grant  to  make  that  term  indefinite? 

No  doubt  the  legislature  is  not  prohibited  by  it  from  providing  that  the  in- 
cumbent may  hold  the  office  beyond  the  term  fixed  in  compliance  with  it;  that  was 
expressly  held  in  the  case  of  the  State  v.  Howe,  25  O.  S.,  588,  ^96,  but  this  question 
is  left  open.  It  is  said,  however,  in  that  case  which  was  upon  the  question  whether 
a  vacancy  occurred  at  the  end  of  the  stated  term,  which  the  governor  could  fill 
without  the  assent  of  the  senate,  that  section  20  of  the  2d  article  of  the  constitution, 
wlvich  enjoins  upon  the  general  assembly  the  duty  of  fixing  the  term  of  office  and 
the  compensation  of  all  officers  not  provided  in  the  constitution,  imposes  no  re- 
straint on  the  power  of  the  general  assembly  to  extend  the  tenure  of  an  officer 
beyond  his  term,  and  until  his  successor  is  qualified,  in  a  case  where  the  duration 
of  such  tenure  is  not^limited  by  the  constitution.." 

It  is  proper  to  notice  two  paragraphs  from  the  opinion  of  the  court.  On  page 
595:  "Much  stress  is  laid  by  the  relator  upon  the  word  'term,*  and  the  claim  is 
that  the  office  became  vacant  April  16,  1875,  by  reason  of  the  expiration  of  the 
defendant's  term  of  office.  Let  it  be  conceded  that  the  defendant's  term  was  lim- 
ited to  three  years  from  April  16,  1872;  it  is  nevertheless  true  that  the  same  statute 
which  imposed  the  limitation  also  provided  that  the  right  of  the  defendant  to  hold 
the  office  should  continue  thereafter  until  his  successor  was  appointed  and  qualified. 
Qui  haertt  in  htera,  haeret  in  cortice.'^  On  page  597:  *'Nor  is  it  necessary  in 
order  to  maintain  this  construction"  (that  the  legislature  may  prolong  the  office 
beyond  the  term),  "that  the  time  intervening  between  the  expiration  of  the  period 
fixed  by  the  statute  and  the  qualification  of  a  successor  should  be  considered  as  a 
part  of  the  preceding  term  of  office.  Let  it  be  conceded  that  the  term  must  be 
fixed  to  a  certain  and  definite  period,  so  that  the  expiration  of  the  period  closes 
the  term  of  an  incumbent,  if  one  be  duly  appointed  and  qualified.  In  such  case 
there  would  be  no  vacancy  in  the  office,  and  the  successor  must  be  a  person  appointed 
by  the  governor  by  and  with  the  advice  of  the  senate.  But  iris  claimed  if  a  suc- 
cessor be  not  appointed  at  the  expiration  of  incumbent's  term,  a  vacancy  then 
occurs.  Undoubtedly  this  would  be  so,  if  the  incumbent  may  not  lawfully  hold 
over  pro  tempore'' 

It  seems  to  me  that  we  must  therefore  look  to  the  general  grant  of  power 
for  the  right  of  the  legislature  to  extend  the  office  beyond  a  stated  term,  but  under 
section  20  of  article  2,  it  is  made  the  duty  of  the  legislature  to  fix  a  term  to  a  certain 
and  definite  period,  during  which  the  salary  cannot  be  increased  or  diminished, 
and  in  the  act  creating  this  office  they  have  exercised  both  the  power  given  them 
in  the  one  case  and  the  duty  imposed  in  the  other.  In  two  cases,  State  v.  Linn, 
and  Thompson  v.  Phillipps,  reported  in  12  O.  S.,  615,  617,  one  Linn  is  said  by  the 
supreme  court  in  the  first  case  to  have  been  elected  for  the  ^'regular  term  of  two 
years"  as  prosecuting  attorney,  while  later  in  the  opinion  it  is  stated  that  Brown 
is  entitled  to  hold  the  office  until  the  election  in  1862  and  until  his  successor  is 
elected  and  qualified.  While  in  the  other  case  John  G.  Thompson  is  said  to  be 
treasurer  of  Franklin  county.  "His  term  of  office  commenced  on  the  first  Monday 
of  September,  1860,  and  will  continue  to  the  first  Monday  of  September,  1862." 
These  cases  are  not  important  except  as  they  show  the  care  which  the  court  seems 
to  have  taken  to  avoid  using  as  sy;ionymous  expressions  the  words  "term"  and 
"tenure,"  or  mere  holding  over;  and  in  the  case  of  the  Commonwealth  v.  Hanley, 
9  Penn.  St.,  513,  cited  by  the  court  in  State  v.  Howe,  supra,  and  decided  under  a 
constitutional  provision  that  the  incumbent  should  hold  his  office  for  three  years 
and  until  his  successor  should  be  duly  qualified,  seems  to  have  made  the  same 
distinction,  on  the  failure  of  a  successor  to  qualify  "the  incumbent,  who  is  author- 
ized to  hold  the  office  until  his  successor  is  qualified,  holds  over.  — See  page  tiOl. 
It  is  said  in  argument  that  the  incumbent  holds  by  the  same  right  after  the 
year  as  during  the  year.  I  think  not.  During  the  year  no  successor  can  be  ap- 
pointed unless  the  incumbent  is  first  removed  by  the  deliberate  act  of  the  council, 
which  act  generally  Implies  cause  sufficient  in  the  judgment  of  the  council  to 
justify  removal.    After  the  year  an  appointment  may  be  made  at  any  time,  and 
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when  that  appointment  is  assented  to  by  the  council,  no  matter  how  much  or 
little  time  intervenes  after  the  year,  and  the  appointee  qualifies,  he  is  at  once 
entitled  to  the  office  and  the  old  incumbent  ousted.  There  can  be  no  such  thing 
here  as  a  renewal  of  the  term  from  year  to  year  in  analogy  to  tenancy.  .  After  the 
year  expires  he  holds  simply  at  the  will  of  the  appointing  power  and  his  tenure 
may  be  terminated  any  day. 

The  case  of  the  Commonwealth  v.  Drewry,  15  Grat.,  1,  may  or  may  not  be 
in  conflict  with  this  opinion,  depending  upon  certain  facts  which  do  not  appear 
in  the  reoorted  case.  The  action  was  on  a  sheriff's  bond.  Under  one  section  of 
the  constitution  his  office  was  fixed  at  two  years.  Under  another,  it  is  provided 
that  all  officers,  elected  or  appointed,  "shall  continue  to  discharge  the  duties  of 
their  respective  offices  after  their  terms  have  expired,  ujitil  their  successors  are 
qualified.  Under  the  law  as  it  was  when  the  sheriff  was  elected,  his  term  ex- 
pired July  1,  1856;  the  legislature  in  the  meantime  extended  it  to  January  1,  1867, 
and  he  held  until  that  rime;  between  July  1  and  January  1  he  became  a  defaulter. 
The  question  was,  did  his  bond  cover  that  default?  What  the  conditions  of  the 
bond  were,  or  what  the  law  required  them  to  be,  is  not  stated  in  the  report,  except 
in  one  sentence  on  page  9,  as  follows:  "Their  bond  bound  them  for  Drewry  s 
official  acts  whilst  in  office."  It  is  true  the  court  says  the  term  was  prolonged 
beyond  the  two  years,  but  the  case  could  well  be  decided  if  the  bond  was  as  broad 
as  stated  upon  the  simple  proposition  that  the  officer  held  de  jure,  even  though 
he  held  pro  ttrnpore.^^ 

The  case  of  Steinbreck  v.  State,  33  Ind.,  483,  was  decided  under  and  in  con- 
struction of  the  Indiana  constitution,  section  3,  article  15,  which  reads  as  follows: 
"Whenever  it  is  provided  in  this  constitution  or  in  any  law  which  may  be  hereafter 
passed,  that  any  officer  other  than  a  member  of  the  general  assembly  shall  hold 
his  office  for  any  given  term,  the  same  shall  be  construed  to  mean  that  such  officer 
shall  hold  his  office  for  such  term  and  until  his  successor  shall  have  been  elected 
and  qualified."  That  is,  the  word  "term"  shall  have  that  construction,  but  it  does 
not  appear  in  the  case,  and  I  have  not  been  able  to  examine  the  constitution  itself 
to  see  whether  there  is  any  similar  provision  to  ours,  section  20,  article  2,  or  any 
similar  reason  for  the  adoption  of  such  provision.  I  see  nothing  in  the  cases  in 
26  Ind.,  308,  and  in  18  American  Law  Register,  365,  that  affects  the  question  at  all. 
And  the  cases  cited  are  all  that  the  counsel  in  the  case,  and  the  court,  in  what 
time  I  have  been  able  to  give  it,  have  been  able  to  find.  I  am  compelled,  there- 
fore, to  find  that  in  the  appointment  of  the  plaintiff  his  term  was  fixed  at  one  year/ 
in  obedience  to  the  requirement  of  section  20,  article  2,  of  the  constitution,  during 
which  time  his  salary  could  not  be  changed,  but  that  the  legislature,  in  order  to 
prevent  a  vacancy  or  interregnum  in  the  office,  provided  for  his  continuance  in 
office  beyond  the  term,  but  during  such  continuance  he  held  the  office  subject  to 
the  rieht  of  the  law-making  power,  unrestricted  by  the  limitations  of  section  20. 

When  the  ordinance  was  passed  fixing  the  salary  at  $1,500,  he  had  the  option 
to  do  the  work  at  that  price  or  refuse  to  do  it  at  all.  Having  elected  to  hold  the 
office  after  that  period,  he  is  entitled  to  receive  only  such  pay  as  by  the  ordinance 
the  city  agreed  to  give  him. 

It  may  be  mentioned  here,  although  it  does  not  affect  the  merits  of  this  par- 
ticular case,  that  in  1877  the  legislature  somewhat  changed  the  language  and 
punctuation  of  section  62,  and  in  the  -Revised  Statutes  the  section  is  divided,  so 
that  by  section  1709  the  term  of  appointed  officers  is  fixed  at  one  year;  and  under 
section  1718  is  found  the  provision  that  all  municipal  officers  shall  serve  until  their 
successors  are  qualified.  The  effect  is  the  same  as  I  have  f5und  it  under  section 
^  of  the  Code. 

The  jury  will,  therefore,  in  accordance  with  this  view  of  the  law,  return  a 
verdict  for  the  defendant. 

"S8  TAX  SALES. 

[Superior  Court  of  Cincinnati,  Special  Term,  1881]. 

Force,  Foraker  and  Harmon,  JJ. 

J.  W.  SIBLEY  V.  J.  R.  CHALLEN. 

Ticrc  a  purchaser  at  delinquent  tax  sale  by  reason  of  irregularity  in  the  proceed- 
ings gets  no  title,  and  thereupon  brings  action  to  establish  his  lien  for  the 
amqunt  paid  and  subsequent  payments  of  taxes,  and  obtains  a  decree  for  sale, 
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and.after  decree  aacertaini  there  is  no  such  lot,  but  there  it 
same  number  in  a  different  subdivision,  he  cannot  have  th' 
and  the  petition  amended,  but  mu«t  brine;  a  new  action  to  i 
another  lot. 

FORCE.  J. 

This  was  a  motion  to  set  aside  a  decree,  to  enable 
amend  his  petition.  Plaintiff  filed  petition  averring  that  t 
a  designated  sub-division,  the  property  of  the  defendai 
delinquent  taxes  and  bought  in  by  plaintiff;  that  there 
in  the  proceedings,  by  reason  whereof  the  title  did  not  ] 
that  he  had  thereby  a  lien  on  the  land  for  the  money  s 
taxes  subsequently  paid,  and  prayed  for  a  sale.  The  del 
ing  in  default,  thereby  admitted  that  the  plaintiff  had  suci 
ment  was  entered  ordering  a  sale.  Now,  at  a  subsequet 
finds  that  there  is  no  such  lot  as  described  in  the  petition,  1 
of  the  same  number  in  another  sub-division.  He  therefc 
aside  the  decree  which  he  obtained,  in  order  to  amend  his  ; 
a  lien  upon  another,  or  a  differently  described  lot. 

There  is  no  ground  for  setting  aside  the  decree, 
brought  suit  for  one  piece  of  land  and  got  a  decree,  he  c 
round  and  ask  a  decree  for  another  piece  of  land.     If 
another  lot,  it  must  be  pursued  in  another  action.     Motioi 


GUARANTY— HUSBAND  AND  WIFE— PAR' 

{Superior  Court  of  Cincinnati,  Special  Term,  188 

Force,  Foraker  and  Harmon,  JJ. 

BANK  OF  BATAVIA  v.  HARRIETT  M.  SEWEL 

A  guaranty  of  the  payment  o(  a  note  and  colts  of  collection,  no 
one  person,  may  be  sued  on  by  any  subsequent  indorsee  of  t 
on  the  guaranty  of  paytnent,  made  by  a  husband  and  wife,  si 
estate,  the  husband  having  died,  the  wife  and  the  husband's 
proper  parties  defendant;   but  the  husband's  heirs  are  not  | 

FORCE,  J. 

The  ground  of  action  was  what  was  assumed  to  be  a 
payment  of  a  negotiable  note.  It  appeared  that  Mrs.  Sew 
band  were  parties  to  a  promissory  note,  and  by  a  separat 
teed  the  payment  and  costs  of  collection.  The  note  was 
plaintiff  while  in  suit,  and  he  was  obliged  to  pay  costs  o 
now  sues  on  the  guaranty  for  reimbursement.  Whether  ; 
is  negotiable  or  not,  there  is  irreconcilable  conflict  in  the 
was  the  opinion  of  the  court  that  a  contract  of  guaranty 
preted  like  other  contracts,  according  to  the  meaning  ( 
language.  If  it  is  limited  to  the  benefit  of  a  particular  1 
it  will  not  benefit  any  subsequent  endorsee.  But  if  it  is  : 
taking  that  the  debt  will  be  paid  at  all  events,  it  should  b 
given  to  whoever  may  become  holder.  Under  the  codt 
the  assignee  of  a  chose  in  action  sues  in  his  own  name,  tec 
is  removed  and  there  should  be  no  difficulty  in  so  holding 
case  a  part  of  the  consideration  that  the  note  should  be 
face,  and  the  parties  guaranteed  they  would  bear  the  co! 
Mrs.  Sewell  was  a  married  woman ;  having  separate  est; 


y6L  VI.  LAW  BULLETIN.  2 1 1 

288  Page  and  Ballard,  Admr's,  v.  Zehring. 

murrer  would  be  overruled.  On  the  same  ground  the  demurrer  of  the  ad- 
ministrator of  her  husband  would  be  overruled.  The  children  and  heirs 
of  Sewell  are  not  proper  parties  to  the  action.  Granting  that  their  father 
was  a  trustee  for  land,  held  beneficially  for  them,  they  were  not  parties  to 
this  contract,  and  the  demurrer  of  the  children  and  heirs  of  Mr.  Sewell 
was  therefore  sustained. 


289  VERIFICATION. 

[Superior  Court  of  Cincinnati,  Special  Term,  1881]. 

Force,  Foraker  and  Harmon,  JJ. 

F.  G.  BROEMER  v.  CHARLES  NORDHOFF  et  al. 

An  answer  filed  by  leave  will  not  be  set  aside  because  the  verification  was  made 
before  the  defendant's  counsel  as  notary. 

FORCE,  J. 

Motion  to  strike  answers  from  the  files,  as  not  properly  verified.  The 
notary  who  swore  the  defendant  to  his  answer  was  one  of  the  counsel  for 
defendant.  Judge  Force,  in  passing  upon  the  motion,  said  that  under 
the  rule  in  New  York  that  could  not  be  done — ^that  an  attorney  could  not 
administer  an  oath  to  his  own  client,  and  that  rule  was  once  followed  here 
by  the  common  pleas.     It  was  not,  however,  an  absolute  rule. 

The  court  found  from  the  pleadings  in  this  case  that  the  answers  were 
filed  by  leave,  and  there  being  no  statutory  provision  in  reference  to  the 
matter,  there  was  no  reason  for  setting  aside  the  pleading.  Motion  to 
strike  from  the  files  overruled. 


299  ACCOUNT— EVIDENCE. 

[Pickaway  District  Court,  April  Term,  1881]. 

HENRY  F.  PAGE  and  JAMES  BALLARD,  Adm'rs,  v.  EPHRAIM  ZEHRING. 

An  entQT  of  a  large  sum  of  money  as  lent,  viz.:  $450,  by  a  laborer  to  his  em- 
ployer, is  not  the  proper  subject  of  a  book  account,  and  in  an  action  against  the 
employer's  administrator  by  the  lender  not  on  the  item  as  an  account,  but  for 
money  lent  he  can  not  offer  such  entry  in  evidence  under  Revised  Statutes, 
section  5242,  he  himself  being  excluded  from  testifying  by  reason  of  the  oppo- 
site party  being  administrator. 

Petition  in  Error. 

The  plaintiff  below,  Ephraim  Zehring,  brought  an  action  in  the  court 
of  common  pleas,  of  Pickaway  county,  against  said  Henry  F.  Page  and 
James  Ballard  as  administrators  of  Charles  Shoemaker,  deceased,  alleging 
that  the  said  Shoemaker  "on  the  20th  of  September,  1878,  was  indebted 
to  the  plaintiff  in  the  sum  of  four  hundred  and  fifty  dollars  ($460)  for  so 
much  money  before  that  time,  to-wit:  on  the  13th  day  of  May,  1878,  by 
the  said  plamtiff  lent  and  advanced  to  the  said  Chas.  Shoemaker  at  his 
request. 

Shoemaker  was  a  farmer  and  Zehring  a  laborer  on  his  farm.  On 
the  trial,  the  plaintiff,  Zehring,  produced  a  book  and  proposed  to  testify 
that  the  book  was  his  account  book  of  original  entries  and  offered  in  evi- 
dence the  following  entry  in  said  book^ 

"May  13, 1878,  to  cash  lent,  $450." 
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To  this  book  and  the  entry  therein  and  to  all  the  testimony  of  the 
said  Zehring,  the  said  administrators  objected  on  several  grounds,  but 
principally  on  the  ground  that  the  charge  of  $450  was  not  the  subject  mat- 
ter of  a  book  account.  The  court  of  common  pleas  overruled  the  ob- 
jection and  allowed  the  said  book  account  to  be  offered  in  evidence  to  the 
jury,  who  found  a  verdict  in  favor  of  the  plaintiff.  The  defendants  below 
took  a  bill  of  exceptions  and  filed  a  petition  in  error  in  the  district  court 

Page  &  Abernethy  and  B.  H,  Bostwick,  attorneys  for  plaintiffs  in  er- 
ror, cited  the  following  cases: 

Large  sums  of  money  are  not  the  subject  matter  of  a  book  account'. 
Henshaw  v.  Davis,  5  Cush.,  146;  1  Greenleaf  on  Evidence,  section  117, 
118;  1  Phillips  on  Evidence,  pages  303,  305,  308,  309,  311,  313,  315  and 
816,  1  Wharton  on  Evidence,  section  681.  Cram  v.  Spear.  8  O.,  494; 
Swan  Treatise,  327-8-9.  And  to  the  point  that  the  admission  of  improper 
evidence  is  a  ground  for  a  new  trial,  Cowan  v.  Kinnev,  33  O.  S.,  422,  427; 
Wilson  V.  Barkalow,  11  O.  S.,  470;  Taylor  v.  Boggs,  20  O.  S.,  516;  Sherer 
v.  Piper,  26  O.  S.,  476:  Globe  Ins.  Co.  v.  Sherlock,  25  O.  S.,  50;  McNutt 
V.  Kaufman,  26  O.  S.,  127. 

The  action  in  this  case  was  not  brought  upon  an  account  or  book  ac- 
count, but  for  money  lent,  and  no  copy  of  an  account  was  attached  to  the 
petition.  The  statute,  section  5,242,  is  applicable  only  "where  the  claim 
or  defense  is  founded  on  a  book  account." 

P.  G.  Bostwick  and  A.  T.  Walling,  attorneys  for  Zehring. 

The  district  court  reversed  the  judgment  of  the  court  of  common  pleas 
on  the  ground  that  the  entry  offered  in  evidence  was  not  the  proper  sub- 
ject of  a  book  account. 


CONSTITUTIONAL  LAW— TAXES  AND  TAXATION.  325 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

F.  H.  KLEINSCHMIDT  v.  W.  S.  CAPPELLER,  Auditor,  et  aL 

1.  The  act  of  March  5,  1881,  authorizing  the  auditor  to  value  and  put  on  the 
duplicate  omitted  property  since  the  last  decennial  appraisal  is  constitutionaL 

8.  The  legislature  is  authorized  to  select  any  agency  they  may  see  proper  for 
tax  purposes. 

COX.  J. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  the  court  of 
common  pleas.  In  the  court  below  a  petition  was  filed  by  Kleinschmidt 
to  enjoin  the  treasurer  from  collecting  taxes  for  the  years  1879  and  1880 
upon  a  building  which  had  been  erected,  as  appears  by  an  agreed  state- 
ment of  facts  in  the  case,  upon  the  premises  of  the  plaintiff,  in  Storrs 
township,  in  1879.    The  building  was  valued  at  $150. 

It  is  claimed  upon  the  part  of  the  plaintiff  that  the  district  assessor 
had  assessed  the  value  of  the  real  estate;  that  the  taxes  had  not  been  paid 
upon  it,  but  he  had  not  returned  the  value  of  the  building  to  the  auditor, 
80  that  no  taxes  had  been  paid  upon  the  building  in  1879  and  1880.  It  was 
further  claimed  that  the  assessor  for  the  decennial  period  had  assessed  the 
value  of  the  property  at  eight  thousand  and  some  odd  dollars,  and  that 
the  decennial  board  of  equalization  had  not  yet  cut  down  the  assessment; 
that  the  auditor  had  no  right  to  place  this  property  upon  the  duplicate, 
it  not  having  been  valued  by  the  district  assessor;  and  that  the  treasurer 
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had  no  right  to  collect  the  taxes.  The  balance  of  the  taxes  had  been  ten- 
dered, but  the  treasurer  refused  to  receive  them  unless  all  of  the  taxed 
were  paid. 

Under  the  law,  as  it  formerly  stood,  it-Jias  been  held  by  the  courts  re- 
peatedly that  these  valuations  must  be  made  by  the  assessor  of  the  ward  or 
district,  and  tnat  the  auditor  had  no  right  to  fix  the  value  upon  the  pro- 
perty omitted  from  the  duplicate.^  Biif  the  legislature,  on  the  5th  of  last 
March,  passed  an  act  giving  the  auditor  the  right  to  place  such  property 
upon  the  duplicate. 

There  is  no  doubt,  that  this  act  gives  to  the  auditor  the  right  where  the 
property  has  not  been  returned  by  the  assessor  in  any  previous  year  to  fix 
a  valuation  upon  it  and  put  it  upon  the  duplicate.  It  is  claimed,  however, 
that  this  act  is  retroactive,  and  is  unconstitutional  by  reason  of  that  fact. 

The  constitution  provides  that  laws  shall  be  passed  taxing  by  uniform 
rule  all  moneys,  credits,  etc.,  and  all  real  and  personal  property  according 
to  its  true  value  in  money;  but  all  such  laws  shall  be  subject  to  alteration 
and  repeal.  Now,  under  this  constitutional  provision,  the  legislature  has 
undoubtedly  the  right,  and  it  is  their  duty  to  cause  laws  to  be  passed  put- 
ting upon  the  duplicate  all  the  property  of  the  state,  and  they  may  do  it  by 
such  agencies  as  they  see  proper  to  adopt,  and  they  are  not  restricted  to 
any  particular  agency,  and,  if  they  find  the  law  which  they  pass  incompe- 
tent to  the  duty  assigned  to  it,  they  have  the  right  to  repeal  or  alter  the 
law.  Heretofore  these  omissions  have  been  returned  by  the  assessor  of 
the  district  or  ward,  with  the  valuation  fixed  by  him,  subject  to  be  changed 
by  the  board  of  equalization.  The  legislature  has  seen  proper  to  change 
that  now,  by  saying,  if  the  property  is  omitted  from  the  tax  duplicate,  or 
a  proper  valuation  has  not  been  put  upon  it,  it  may  be  placed  there  by  the 
auditor,  or  he  may  make  such  change  as  is  proper.  He  is  substituted  in 
this  particular  case  for  the  assessor,  and  we  see  no  reason  to  hold  that  this 
act  is  unconstitutional.  The  power  to  fix  the  agent  or  the  authority  to 
make  the  valuation  is  in  the  legislature,  and  they  may  adopt  either  an 
assessor  or  the  auditor,  and  having  adopted  one  or  the  other,  either  is 
within  the  purview  of  their  power.  It  impairs  no  obligation  or  contract 
It  does  not  change  the  relation  of  the  parties.  It  simply  puts  the  property 
where  the  constitution  contemplates  that  it  shall  be;  creates  an  agencv 
by  which  it  may  be  assessed  at  its  fair  valuation  in  money.  The  relation 
of  the  parties  is  not  changed,  because  it  is  a  right  which  the  state  has  to 
have  it  placed  upon  the  duplicate,  and  the  right  which  every  citizen  is 
bound  to  submit  to;  and,  although  it  may  have  escaped  in  previous  years, 
there  is  no  reason  why  it  should  not  be  put  upon  the  duplicate,  and  the 
taxes,  which  the  party,  under  the  constitution,  is  bound  to  pay,  collected 
whenever  it  is  discovered  that  the  property  has  been  omitted. 

We  are  asked  to  decide  how  far  back  this  law  reaches.  The  law 
reaches  back  to  the  last  decennial  appraisement.  Now,  the  last  decennial 
appraisement  was  ten  years  ago.  The  present  board  of  appraisers  have 
not  yet  terminated  their  duties.  They  had  a  meeting  in  accordance  with 
law  last  fall,  but  by  another  act  of  the  legislature  their  term  has  been  ex- 
tended to  next  November  to  complete  the  business  before  them,  so  that 
they  have  not  terminated  their  duties,  and  the  time  to  which  the  auditor 
is  limited  in  placing  upon  the  duplicate  omitted  property  extends  back  to 
the  decennial  appraisement  of  1870, 

We  think,  therefore,  that  the  auditor  had  the  right  to  place  this  pro- 
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perty  upon  the  duplicate  and  to  assess  its  value,  and  that  the  treasurer 
should  collect  the  taxes. 

Judgment  of  the  court  below  affirmed. . 

Yeatman  &  Homberger,  for  plaintiff. 

Charles  Evans,  for  defendants. 


MORTGAGE— VENDOR'S  LIEN.  326 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

MARY  HARDINGER  v.  JOHN  ZIEGLER  ct  al. 

L  When  the  onl>[  promise  to  pay  is  the  ordinary  defeasance  clause  in  a  mortgage 
which  is  neither  acknowledged  or  recorded,  the  plaintiff  is  not  entitled  to 
a  personal  judgment  for  the  amount. 

2.  A  widow  has  no  vendor's  lien  for  the  purchase  money  when  the  right  sold  is  a 
claim  for  dower  which  has  not  been  assigned. 

COX.  J. 

This  was  an  appeal  from  common  pleas.  The  plaintiff  brought  her 
action  in  the  court  of  common  pleas  to  recover  the  value  of  a  dower  estate 
conveyed  in  1864  to  defendant  Ziegler,  and  also  to  assert  a  vendor's  lien 
upon  the  estate.  Her  husband  died  a  short  time  after  the  conveyance  by 
her  to  Ziegler,  no  dower  having  been  assigned  in  the  property,  she  taking 
back  a  mortgage  which  was  never  acknowledged  or  recorded. 

The  only  promise  to  pay  the  amount  was  based  upon  the  defeasance 
clause  of  the  unrecorded  and  unacknowledged  mortgage;  it  fixing  the 
amount  to  be  paid,  and  on  the  payment  of  which  the  mortgage  should  be 
void.  There  was  no  contract,  therefore,  which  could  be  relied  upon  to 
base  a  personal  judgment  against  the  defendant.  Nor  was  she  entitled 
to  recover  under  a  vendor's  lien ;  for,  until  her  dower  had  been  assigned, 
she  had  no  estate  to  which  a  vendor's  lien  could  attach.  5  O.,  522;  3  O., 
5;  16  O.  S.,  193,  200. 

Judgment  affirmed. 

Cutter,  for  plaintiff  in  error. 

Healy  &  Brannan,  for  defendant  in  error. 


APPEALS— COUNTERCLAIM.  327 

[Hamilton  District  Court,  April,  1881]. 

Cox,  Johnston  and  Longworth,  JJ. 

CHATFIELD  &  WOODS  v.  D.  APPLETON  &  CO. 

In  a  suit  before  a  magistrate  for  a  sum  less  than  $20,  when  a  counter-claim  for 
$20  is  filed  and  the  case  tried  before  a  jury,  and  the  magistrate  rules  out  the 
counter-claim,  simply  because  no  evidence  was  offered  to  sustain  it,  the  defend- 
ant is,  nevertheless,  entitled  to  an  appeal. 

COX.  J. 

This  case  involved  a  question  of  practice.    Appleton  &  Co.  sued  the 

Plaintiffs  before  a  magistrate  to  recover  $12  for  twenty-four  copies  of 
Icturesque  America,  and  demanded  a  jury.  Defendants  (plaintiffs  in 
error)  filed  a  counter-claim  which  was  not  set  forth  in  the  transcript,  it 
having  been  ruled  out  by  the  magistrate,  because  no  evidence  was  offered 


Vol.  VL  LAW  BULLETIN.  215 


327  Uerbst  v.  Manss  et  al. 


to.sustain  it.  On  a  motion  for  diminution  of  the  record,  an  amended  tran- 
script was  filed  containing  the  counter-claim.  The  court  below  dismissed 
the  appeal  on  the  ground  that  it  was  not  a  counter-claim  in  the  case  ex* 
ceeding  $20. 

The  court  held  that  the  counter-claim  was  a  proper  one,  and  should 
have  been  allowed  to  be  filed,  and  the  magistrate  had  no  right  to  rule  it 
out  simply  because  no  evidence  was  offered  to  support  it,  and  that  the  ac- 
tion of  the  court  below  was  erroneous. 

Judgment  reversed. 

336  MORTGAGE-^DURESS. 

[Hamilton  District  Court,  April,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

tHELENA  HERBST  v.  LOUIS  MANSS  et  al. 

A  mortgage  made  by  a  wife  of  the  amourit  of  money  embezzled  by  the  husband 
from  the  mortgagee,  his  employer,  is  not  accounted  as  made  under  duress, 
because  a  warrant  for  the  husband's  arrest  had  been  taken  out,  and  he  was 
threatened  with  arrest  and  prosecution,  where  he  was  actually  guilty,  and  the 
arrest  would  have  been  lawful. 

Petition  in  error  to  the  Superior  Court. 

Plaintiff  in  error  was  plaintiff  below.  The  action  was  brought  to 
set  aside  a  mortgage  executed  by  the  plaintiff  and  her  husband  to  the 
firm  of  Louis  Manss  &  Co.,  he  being  their  book-keeper.  The  peculations 
agST^Rated  from  $10,000  to  $12,000.  The  ground  upon  which  it  was 
sought  to  set  aside  the  mortgage  was  that  it  was  void  by  reason  of  duress 
in  its  execution.  It  appeared  that  when  the  firm  discovered  that  the  plain- 
tifTs  husband  had  been  embezzling  their  funds,  they  caused  an  examina- 
tion of  his  books  to  be  made,  and  finding  that  he  had  taken  $6,000  they 
charged  him  with  the  embezzlement  in  the  store.  He  admitted  it,  and 
agreed  to  execute  thelmortgage  in  question.  He  went  with  an  attorney 
and  a  constable  to  his  home,  where  his  wife,  to  whom  he  had  some  years 
before  deeded  the  property  in  question,  through  a  trustee,  was  made  ac* 
quainted  with  the  facts.  She  said,  among  other  things,  that  if  there  was 
a  dollar  of  stolen  money  in  the  property  she  did  not  want  it.  Thereupon 
the  mortgage  was  executed..  Two  days  afterwards,  when  subsequent  in- 
vestigation had  raised  the  amount  of  the  embezzlement  to  $7,000,  she  exe- 
cuted a  second  mortgage  for  $1,000. 

JOHNSTON.  J. 

Plaintiff  claims  that  they  threatened  to  arrest  her  husband  and  throw 
him  into  prison  if  the  mortgage  was  not  given,  and  not  being  in  good 
health  and  overcome  with  fear,  she  executed  the  mortgage  for  $6,000. 
She  denied  that  her  husband  had  been  guilty  of  any  embezzlement  what- 
ever. The  defendants  denied  any  threats  or  duress ;  that  while  a  warrant 
was  taken  out  he  was  not  arrested ;  that  he  admitted  the  embezzlement, 
and  some  three  days  after  the  execution  of  the  $6,000 
mortgage  she  executed  an  additional  mortgage  for  $1,000. 
the  constable  not  bejng  present.     The  court  below  dismissed  her  petition. 

The  record  shows  clearly  that  the  husband  of  plaintiff  was  guilty  of 
the  charge  and  that  his  embezzlements  reached  in  fact  about  $12,000,  and 
the  question  is,  did  plaintiff  execute  the  mortgage  under  duress.  It  was 
not  claimed  that  there  was  any  duress  in  the  second  mortgage.    While 

tFor  opinion  of  superior  court  in  this  case  see  7  Dec.  R.  —  (s.  c.  4  B.  1038.) 
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a  warrant  for  his  arrest  was  taken  out^  it  does  not  appear  that  he  was  sub* 
jected  to  arrest.  The  husband,  however,  clearly  being  guilty,  a  threat  to 
arrest  him  or  even  his  arrest  would  not  amount  to  duress.  To  constitute 
a  duress  such  as  would  avoid  a  contract,  it  must  appear  that  the  arrest 
threatened  or  made  was  unlawful;  that  the  party  was  innocent  of  any 
crime.  A  mere  theat  of  consequential  imprisonment,  or  a  threat  to  prose- 
cute for  perjury  or  any  other  criminal  offense  does  not  constitute  duress. 
The  law  upon  this  question  was  early  laid  down  by  our  supreme  court, 
in  the  case  of  Moore  v.  Adams,  8  O.,  372. 

"It  is  not  accounted  duress  of  imprisonment,  but  when  either  the  im- 
prisonment or  the  duress  that  is  offered,  in  prison  or  at  large,  is  tortious 
and  unlawful;  for  executio  juris,  nonhabet  injurium."    2  Bac.  Ab.,  156. 

The  wife  was  no  doubt  stricken  when  the  announcement  was  made 
to  her  that  her  husband  had  been  embezzling  from  his  employers.  But 
she  conversed  intelligently  with  the  attorney,  and  expressed  a  willing- 
ness to  make  reparation  by  giving  a  mortgage  upon  the  family  residence 
into  which  a  part  of  the  embezzled  money  had  gone.  She  perhaps  was  in 
some  respects  an  eccentric  woman.  She  seemed  strongly  attached  to  her 
church,  and  at  times  during  the  negotiations  fittingly  quoted  from  the 
scriptures,  lamenting  the  calamity  that  had  overtaken  them.  Nor  does  it 
appear  from  the  record  that  there  was  any  agreement  to  abandon  or  not 
prosecute  the  husband  criminally.  We  are  of  the  opinion  from  a  careful 
reading  of  the  entire  record  which  is  very  voluminous,  that  the  wife  Q>Iain- 
tiff  in  error)  was  not  induced  by  threats  or  fear  of  imprisonment  of  the 
husband  to  execute  the  mortgage.  It  is  altogether  improbable  if  she  liad 
executed  it  under  fear,  that  but  a  day  or  two  thereafter  she  should  have 
executed  another  to  secure  defendants  against  her  husband's  same  embez- 
zlement voluntarily,  for  she  makes  no  complaint  against  that  mortgage. 
Upon  the  whole  case  the  judgment  of  the  court  below  in  our  opinion  was 
correct  and  will  therefore  be  affirmed. 

Tilden,  Buchwalter  &  Campbell,  for  plaintiff  in  error. 

McGuffey,  Morrill  &  Strunk,  for  defendants  in  error. 


RELIGIOUS  SOCIETY— PLEADINGS.  337 

[Hamilton  District  Court,  April,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

FRANK  LeSAINT  v.  LOUIS  FISLER. 

In  an  action  upon  a  note  given  by  pastor,  expressing  on  its  face  that  it  was  tpr  a 
loan  to  the  church,  and  its  property  was  liable  for  the  debt,  asking  sale  of  the 
property,  averments  that  the  legal  title  was  in  defendant  as  trustee,  and^  that 
pastors  are  agents  authorized  to  make  loans,  is  not  sufficient  to  sustain  judg- 
ment by  default,  it  not  being  admitted  that  a  lien  on  the  property  had  been 
created.  f 

Error  to  the  Superior  Court  of  Cincinnati. 

The  defendant  in  error  commenced  his  action  in  the  superior  court  to 
recover  a  personal  judgement  against  the  trustees  of  the 
Roman  Catholic  St.  George's  Church  upon  two  causes  of  action.  The 
first  cause  of  action  was  upon  a  written  obligation  of  the  St.  George's 
Church,  dated  March,  1877,  and  acknowledging  the  receipt,  as  a  loaa 
from  Louis  Fisler,  the  sum  of  $700,  which  was  to  be  paid  back  one  year 
after  date,  with  6  per  cent,  interest,  for  which  payment  the  church  property 
was  liable,  and  signed  by  Rev.  B.  Holthouse,  pastor.    The  second  cause  of 
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action  was  upon  a  similar  obligation  for  $442,  dated  May,  1878,  and 
signed  by  Rev.  Eberhard.  The  plaintiff  alleged  in  his  petition  that  the 
defendants  were  the  trustees  of  the  church,  that  at  the  time  these  obliga- 
tions were  issued  to  him  the  chtu'ch  was  an  unincorporated  religious 
society;  that  the  trustees  had  the  management  and  control  of  the  property 
and  effects  of  the  said  society,  and  that  the  pastors  acted  for  and  on  behalf 
of  the  trustees,  and  as  their  agents  in  receiving  this  money  and  in  causing 
the  obligations,  to  be  issued  to  Fisler.  No  prayer  was  made  against  the 
church  property  that  it  might  be  decreed  liable  foi^  the  money,  but  simply  a 
personal  judgment  against  the  respective  defendants.  The  defendants  de- 
nied that  either  one  of  these  clergymen  was  authorized  on  their  behalf  to 
borrow  the  money,  much  less  to  issue  the  obligations;  that  they  were  not 
acting  as  their  agents,  and  denied  any  liability  whatever,  and  further  that 
they  had  ever  had  control  or  management  of  the  property  or  effects  of  the 
society.  They  asked  to  be  dismissed. 
JOHNSTON,;.. 

This  court  had  occasion  some  time  since  to  pass  upon  a  case  against 
a  church  of  this  denomination,  but  it  was  a  case  where  a  personal  judg- 
ment had  been  rendered  against  certain  members  of  the  church,  in  addition 
to  a  decree  enforcing  a  lien  for  the  money  against  the  church  property. 
The  obligation  was  of  the  same  character  as  those  forming  the  basis  of 
this  action.  We  there  held  that  a  personal  judgment  could  not  be  recov- 
ered for  the  reason  that  plaintiff  was  himself  a  member  of  the  same  church 
with  defendants,  and  the  church  being  an  unincorporated  body  or  asso- 
ciation, and  for  that  reason  the  personal  judgment  was  reversed,  and  the 
decree  for  the  sale  of  the  church  property  allowed  to  stand.  German 
Catholic  Church  v.  Kans.  In  this  case,  however,  the  plaintiff  below  was 
not  a  member  of  the  St.  George's  Church  with  defendant,  thus  differing 
from  the  case  cited  very  materially. 

The  bill  of  exceptions  discloses  that  at  the  time  these  obligations  were 
issued  by  the  priest  of  this  branch  of  the  church,  plaintiffs  in  error  were 
trustees,  or  committeemen,  appointed  by  said  priest  to  aid  him  in  the  man- 
agement of  the  financial  affairs  of  that  church.     It  further  appears  that 
this  church  was  unincorporated.    In  the  case  of  Devoss  v.  Gray  et  al.,  22 
O.  S.,  159,  it  was  held  that  to  bind  the  trustees  of  an  unincorporated 
religious  body  personally  liable  for  the  building  debt  of  the  church,  it  must 
appear  that  they  directly  participated  in  contracting  the  debt  or  incurring 
the  obligation  or  ratified  it  thereafter.    The  question  arises  upon  this 
record,  did  plaintiffs  in  error  take  any  part  in  obtaining  this  loan  or  was 
the  priest  acting  as  their  agent  in  obtaining  the  money  and  issuing  the  ob- 
Ugations  sued  upon.     We  have  examined  the  evidence  carefully  and  are 
unable  to  find  any  evidence  of  that  character  against  them.    The  simple 
fact  that  they  were  trustees  at  the  time  is  not  sufficient  to  fasten  personal 
liability  upon  them.    According  to  the  evidence  the  priest  was  not  their 
igent  in  the  premises,  but  upon  the  contrary  the  record  discloses  that  they 
vere  in  fact  his  appointees,  or  agents,  to  aid  him  in  the  financial  and  prop- 
erty affairs  of  the  church.    There  is  no  evidence  of  ratification,  if  in  fact  he 
vas  acting  for  them.     In  the  case  in  22  O.  S.,  it  was  held,  that  the  fact 
hat  one  of  the  trustees  sued,  paid  out  money  on  the  building  contract  to 
he  contractors,  did  not  amount  to  a  ratification  on  his  part  of  the  contract, 
)r  acquiescence  therein.     For  these  reasons  the  judgment  is  reversed 
nd  cause  remanded  for  a  new  trial. 

Louis  Kramer,  for  plaintiffs  in  error. 
Gustav  Tafel,  for  defendant  in  error. 
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McGowan  v.  McGowan  Pump  Co. 

APPEALS— CORPORATIONS 

[Hamilton  District  Court,  April,  1881.] 
Cox,  Johnston  and  Longworth,  JJ. 
T.  J.  McGOWAN  V.  McGOWAN  PUMP  CO. 
One  stockholder  cannot  appeal  (rom  a  decree  distributing  the  ass 
corporation,  except  so  far  as  it  distributes  to  himsetE,  for  ll 
stockholders  in   such  decree  are  not  separable,  and  the   wt 
taken  up. 

This  action  was  originally  brought  for  the  purpose  ol 
affairs  of  the  McGowan  Pump  Company.  An  order  w 
court  of  common  pleas,  under  which  the  debts  were  paid,  a 
passed  through  the  hands  of  a  receiver.  It  was  then  fo 
balance  in  the  hands  of  the  receiver  who  had  been  appoi 
the  affairs  of  the  corporation.  Each  of  the  stockholders 
by  an  attorney,  to  each  of  whom  an  allowance  was  made  1 
balance  of  the  funds  being  distributed  to  the  various  sto 
plaintiff,  T.  J.  McGowan,  a  stockholder,  objected  to  tl 
buting  this  balance,  except  so  far  as  it  distributed  monej 
took  an  appeal  accordingly — and  a  motion  is  made  by  cerl 
lees  to  dismiss  the  appeal  for  the  reason  that  an  appeal 
to  a  part  only  of  a  decree. 
JOHNSTON,  J. 

There  was  found  in  the  hands  of  the  receiver,  aftei 
debts,  the  sum  of  $2,000.  The  court  below,  by  a  sir 
tributed  this  fund  to  the  various  stockholders,  decreeing 
a  counsel  fee  to  be  paid  their  separate  attorneys.  All 
holders  had  an  interest  in  this  fund,  a  joint  interest.  Th 
of  the  decree  was  the  disbursement  of  this  fund.  The  offi' 
to  open  up  for  retrial  the  whole  merits  of  the  cause,  o 
involved  in  or  connected  with  the  final  decree.  The  dis 
Gowan,  from  which  no  appeal  was  taken,  must  necessj 
in  a  retrial  of  the  question  as  to  how  this  fund  should  be 
constat,  that  upon  a  retrial  it  might  be  found  that  som 
should  receive  a  greater,  and  some  a  less  sum  than  in  the 
a  part  of  the  case  is  to  remain  in  the  common  pleas  unapp< 
is  to  be  permitted  to  receive  the  portion  decreed  to  him, 
the  questions  involved  upon  appeal  a  portion  of  the  fut 
parties,  may  not  be  in  the  appellate  court  to  answer  tl 
interest  of  McGowan  in  the  fund  is  not  separable.  Tli 
various  stockholders  in  this  fund  is  inseparably  connecte 
connected  that  the  distribution  of  the  fund  could  not  be  p 
an  adjudication  of  all  their  rights  therein.  1  O.  S..  201 ; 
appeal  taken  in  this  case  did  not  go  to  the  whole  decree,  I 
of  it,  the  motion  to  dismiss  must  be  granted. 

J.  Tt.  Say'.er,  for  motion. 

Juigc  Hagans,  contra. 
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338  CONTRACT— STATUTE  OF  FRAUDS. 

[Hamilton  District  Court,  April,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

GEORGE  W.  WOLFF  et  al.  v.  WM.  W.  WARRINGTON. 

A  verbal  contract  for  services  for  a  year  is  not  void  under  the  statute  of  frauds, 
simply  because  by  consent  of  parties  performance  under  it  was  not  begun  for  a 
few  days  after  the  time,  where  the  time  of  performance  was  not  extended  beyond 
a  year. 

COX.  J. 

The  action  was  brought  by  defendant  for  services  rendered  as  a  clerk 
under  a  contract  for  services  for  six  months,  and  for  another  subsequent  six 
months  commencing  on  or  about  the  15bh  of  October.  One  of  defenses 
was  that  the  contract  was  not  in  writing,  and  was  not  to  be  performed 
within  a  year,  and  therefore  void.  Stress  was  laid  on  the  fact  that  the 
plaintiff  commenced  on  the  17th  to  perform  a  contract  which  he  alleged 
was  made  on  the  15th  of  October,  and  that  that  extended  the  time  beyond 
a  year,  rendering  the  contract  void. 

The  form  of  the  petition  "on  or  about"  the  15th  of  October  when  the 
contract  was  made  was  sufficient.  The  time  of  commencing  the  perform- 
ance of  the  contract  was  a  matter  between  the  parties,  and  whether  de- 
layed for  three  or  four  days  or  longer  after  the  contract  was  made,  did  not 
bring  the  contract  within  the  statute  of  frauds,  unless  the  completion  of  it 
was  extended  beyond  the  year.  The  allegation  was  clear  that  it  was  a 
contract  for  one  year  from  the  15th  of  October.  It  appeared  in  the  evi- 
dence that  the  contract  was  made  at  a  date  different  than  that  alleged  in 
the  petition,  and  the  court  properly  permitted  the  plaintiff  to  amend  his 
petition  to  conform  to  the  date  of  the  contract  before  judgment  rendered. 

A.  M.  Warner,  for  plaintiff. 

Tilden,  Buchwalter  &  Campbell,  for  defendant. 


339  TAXES  AND  TAXATION. 

[Hamilton  District  Court,  April,  1881.] 
Cox,  Johnston  and  Longworth,  JJ. 
STATE  OF  OHIO  ex  rel.  SMITH  v.  W.  S.  CAPPELLER,  Auditor. 

1.  A  house  erected  on  leased  lands,  the  rent  of  ground  only  being  appropriated  for 

support  of  free  education,  is  subject  to  taxation. 

2.  Laws  exempting  property  from  taxation  must  be  strictly  construed. 

COX.  J 

This  was  an  application  for  mandamus  to  compel  the  Auditor  to 

ertify  to  the  Commissioners  that  a  certain  house  of  the  relator  is  exempt 

•om  taxation.    The  relator  claimed  that  she  is  the  owner  of  a  lot  in  this 

ity  upon  which  she  pays  an  annual  ground-rent,  which  ground-rent  is 

>aid  for  the  support  of  public  schools  of  the  city  of  Cincinnati  for  the  free 

lucation  of  children;  that  by  statute  it  is  exempt  from  taxation;  that  upon 

je  premises  she  erected  a  house;  that  the  lot  was  valued  at  $690  and  the 

ouse  at  $220;  that  the  lot  was  not  assessed  for  taxation,  but  the  house  has 

ten  assessed  and  taxes  paid  upon  it  from  1875  down  to  the  appraise- 

icnt  of  1879,  and  she  asked  to  have  this  tax  refunded,  and  that  the  auditor 

*t  required  to  certify  to  the  county  commissioners  that  the  property  is 
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exempt.  It  was  not  disputed  that  the  lot  is  exempt  because  the  rent 
derived  from  it  is  for  the  support  of  free  education.  But  it  was  claimed 
tipon  the  part  of  the  relator  that  the  exemption  of  the  land  carries  with  it 
the  exemption  of  any  building  erected  upon  the  land;  that  having  a  per- 
petual leasehold  upon  it,  she  has  a  right  to  use  it  as  she  sees  proper. 

The  provisions  of  the  statute  exempting  from  taxation  all  estates  the' 
income  of  which  is  given  for  the  purposes  of  free  education  must  be  strictly 
construed  and  apply  only  to  such  property  the  rents  of  which  are  applied 
to  the.  purposes  of  education.  It  was  not  claimed  that  the  rent  of  the 
building  upon  these  premises  was  given  for  the  purposes  of  education. 
It  i?  used  by  the  relator  for  her  own  private  purposes.  Very  clearly  the 
house  was  subject  to  taxation,  and  the  petition  was  dismissed. 

Hicks,  for  plaintiff. 

Evans,  County  Solicitor,  for  defendant. 


PETITION  IN  ERROR.  339 

[Hamilton  District  Court,  April,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

tW.  H.  EWELL  V.  AMERICAN  LIFE  INS.  CO. 

The  act  changing  the  time  within  which  petitions  in  errpr  must  be  filed,  from  three 
years  to  two  years,  applies  to  all  judgments  before  as  well  as  thereafter  ren- 
dered. 

COX.  J. 

This  was  a  motion  to  dismiss  a  petition  in  error,  for  the  reason  that  it 
was  not  filed  within  the  time  limited  by  statute. 

The  judgment  was  rendered  in  the  superior  court  in  June,  1878.  The 
petition  in  error  was  filed  January  27, 1881.  At  the  time  of  the  rendition 
of  the  judgment  the  period  limited  by  the  statute  for  filing  a  petition  in 
error  was  three  years  from  the  date  of  the  judgment.  An  act  was  passed 
changing  that  law,  which  took  effect  in  1880,  limiting  the  action  to  two 
years  from  date  of  the  judgment.  If  the  petition  in  error  had  been  filed 
before  this  latter  statute  took  effect  it  would  have  been  in  time,  but  was 
filed  more  than  two  years  after  the  latter  statute  took  effect.  In  a  case 
decided  by  the  court  a  short  time  ago  it  was  held  that  the  statute  took 
effect  as  to  all  judgments  which  had  been  rendered  before  that  as  well 
as  afterwards;  that  the  petition  in  error  must  be  filed  within  two  years 
from  the  rendition  of  the  judgment.  The  court  saw  no  reason  to  chang^e 
their  opinion,  and  granted  the  motion. 

Judge  Hagans,  for  plaintiff. 

Boyce  &  Boyd,  for  defendant. 

fThis  was  overruled  by  supreme  court  in  Lafferty  v.  Shinn,  38  O.  S.,  46. 
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339  FACTORS— DAMAGES. 

[Hamilton  District  Court,  April,  188L] 

Cox,  Johnston  and  Long^orth,  JJ. 

L.  N.  BURNARD  &  CO.  v.  VOSS  &  CO. 

When  goods  are  consigned  to  be  sold  on  arrival  the  consignee  is  not  liable  for 
damages  for  non-sale  when  he  uses  all  reasonable  diligence  to  do  so  and  is 
unable  to  effect  a  sale.  The  question  of  diligence  is  for  the  jury,  and  depends 
on  all  the  circumstances  of  the  case. 

Error  to  the  Court  of  Common  Pleas. 
COX.  J. 

The  case  in  that  court  was  brought  against  Voss  &  Co.  for  damages 
growing  out  of  a  neglect  to  sell  a  consignment  of  fifty-eight  tierces  of  hams 
sent  them  at  New  Orleans  by  plaintiffs  in  this  city.  The  order  was  to  sell 
on  arrival.  They  were  not  sold  for  from  twelve  to  twenty-six  days  after 
arrival,  and  then  at  a  loss  of  two  and  one-half  to  three  cents  a  pound. 
The  defense  set  up  was  that  the  hams  could  not  be  sold  on  arrival,  be- 
cause there  was  no  market  for  them,  but  were  sold  as  soon  as  they  could 
be  sold,  and  for  the  best  prices  obtainable.  The  court  below  charged  the 
jury  that  a  sale  on  arrival  does  not  mean  that  the  property  consigned 
must  be  sold  within  one  minute  or  five  minutes  after  its  arrival,  but  just  as 
soon  thereafter  as  it  could  be  sold  without  a  manifest  sacrifice,  and  that  the 
length  of  time  depends  upon  the  circumstances  of  the  case,  and  it  was 
for  the  jury  to  say  what  would  be  a  reasonable  time.  The  defendants 
would  have  no  right  to  hold  them  for  a  speculation.  They  were  to  sell 
them  as  soon  as  they  could  find  a  purchaser  who  would  give  anything 
like  a  market  value,  and,  if  they  did  not  use  due  diligence,  they  would  be 
liable. 

It  was  claimed  upon  the  part  of  the  plaintiffs,  that  the  defendants  were 
obliged  to  sell  at  any  rate  at  whatever  price  could  be  realized,  and  whether 
they  could  sell  or  not.  Some  authorities  were  read  which  held  that  where 
there  was  an  order  to  sell  on  arrival,  if  the  consignee  did  not  sell  on  arrival, 
he  was  liable  to  damage  whether  he  could  sell  or  not.  The  rule  laid  down 
by  the  court  below  in  its  charge  to  the  jury  was  a  reasonable  one.  It  was 
tnie  that  the  order  was  peremptory  to  sell  upon  arrival,  and  it  might  be  as 
said  by  plaintiffs'  counsel  that  they  were  willing  to  receive  almost  any 
price  for  their  goods  if  they  could  be  sold,  but  the  court  did  not  think  that 
the  plaintiffs  themselves  intended  that  the  goods  should  be  sacrificed  by 
having  them  sold  at  an  extremely  low  price,  as  would  appear  by  corre- 
spondence between  the  parties  long  before  this  suit  was  commenced.  The 
testimony  showed  that  the  defendants  used  all  possible  exertion  in  the 
case.  The  hams,  however,  were  not  canvassed.  They  were  not  sugar- 
ciu'ed,  as  represented,  and  they  were  not  marketable  on  arrival. 

Judgment  affirmed. 

Strickland,  for  plaintiff  in  error. 

Conner,  for  defendant  in  error. 
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JUDICIAL  SALE--TAXES. 

[Hamilton  Common  Pleas  Court,  June.  1881.] 

WALKER  V.  McGECHIN  et  al. 

Where,  after  decree  of  sale  in  foreclosure,  the  land  becomes  delinquent  for  taxes* 
the  court  may  discharge  the  taxes  and  penalty  out  of  the  proceeds  of  the  sale, 
but  the  penalty  on  the  purchase  will  not  be  distributed  to  the  purchaser. 

AVERY,  J. 

The  action  was  for  foreclosure  of  a  mortgage.  Judgment  and  order 
of  sale  was  entered,  October,  1879,  and  the  property  twice  offered  and 
returned  not  sold  for  want  of  bidders.  Meanwhile  the  taxes  became  delin- 
quent and  at  tax  sale,  in  January  1881,  one  Ray  became  purchaser.  After- 
ward, under  order  for  sale  issued  herein,  March  1881,  the  property  was 
sold  and  proceeds  are  now  for  distribution,  the  only  question  being  as  to 
payment  to  Ray,  who  has  come  and  in  after  sale  set  up  his  claim  for  the 
amount  paid  upon  tax  purchase,  with  penalty.  Objection  is  made  to  the 
payment,  upon  the  authority  of  Ketcham  v.  Fitches,  13  O.  S.,  201.  But 
in  that  case  the  sale  for  delinquent  taxes  was  before  the  decree;  in  the 
present  case  it  was  afterward.  There,  the  taxes  had  been  satisfied  at  the 
time  jurisdiction  to  sell  attached  under  the  decree.  Here,  the  taxes  and 
penalties  remained  outstanding,  until  after  inquisition  and  two  offers  of  the 
property  by  the  sheriff,  when,  upon  delinquent  sale,  the  amount  was  paid 
by  ihe  tax  purchaser.  The  two  cases  are  therefore  distinguishable.  In 
the  construction  of  the  statute  for  discharging  out  of  the  proceeds  of  a 
judicial  sale,  taxes  and  penalties  against  the  law,  one  case  might  be  ex- 
cluded but  not  the  other.  Taxes  and  penalties  against  the  land,  at  the 
lime  order  of  sale  is  issued  and  inquisition  taken,  may  still  be  "taxes  and 
penalties  against  the  land."  for  the  purposes  of  distribution,  when  sale 
comes  finally  to  be  made,  although  meanwhile  the  lien  of  the  state  is 
transferred  to  a  tax  purchaser.  The  difference  is  that  in  such  case  the 
purchase  for  taxes  is  not  completed  until  after  the  order;  and  jurisdiction 
attaching,  under  the  order,  to  sell,  and  in  case  of  sale,  to  discharge  the 
taxes  out  of  the  proceeds,  the  jurisdiction  remains,  notwithstand- 
ing the  tax  purchase.  But  the  amount  to  be  paid  is  the  taxes  and 
penalties,  as  such,  without  penalties  to  the  purchaser.  Order  may  be 
taken,  accordingly,  for  that  amount  with  interest. 

Gray  &  Tischbein,  for  purchaser. 

Orin  Cadv,  contra. 


LIFE  INSURANCE.  341 

[Hamilton  Common  Pleas  Court,  June,  1881.] 

tALFRED  TULLIDGE  v.  NATIONAL  LIFE  INSURANCE  CO. 

An  action  will  lie  to  discover  whether  a  life  insurance  policy  has  been  forfeited  b^f 
non-payment  of  premium,  and  to  reinstate  the  policy  and  compel  the  company 
to  issue  renewal  receipts,  on  the  ground  that  the  assured  has  a  rijjht  to  rely  on 
the  company's  custom  to  give  notice  of  the.  time  wlien  premiums  fall  due,  an(f 
the  court  may  enforce  the  issuance  of  a  renewal  receipt. 

AVERY,  J. 

Action  to  compel  the  issue  of  renewal  receipts  upon  a  policy  of  life  insurance 
declared  forfeited  by  the  company  for  non-payment  of  premium.     The  claim  is  tha 

tThis  case  was  affirmed  by  the  supreme  court.     See  opinion.  39  O.  S.,  240, 
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plaintiff  relied  on  the  company's  giving  him  notice,  and  sending  the  receipts  for 
payment,  as  had  been  the  custom.  The  only  question  now  is  whether  there  is  juris- 
diction to  entertain  the  action.  * 

Upon  an  agreement  to  insure,  execution  of  the  policy  may  be  decreed  in  equity. 
Taylor  v.  Merchants'  Fire  Ins.  Co.,  9  Howe,  390:  Neville  v.  Merchants'  &  Manu- 
facturers' Ins.  Co.,  17  O.,  192;  19  O.,  462,  457.  Jurisdiction  is  entertained  on  the 
ground  of  the  inadequacy  of  the  remedy  at  law.  Damages  for  breach  of  the  agree- 
ment, before  loss,  at  least,  would  be  only  nominal;  no  more,  indeed,  than  the  value 
of  the  paper  and  the  writing  of  the  policy.  Carpenter  v.  Mutual  Safety  Ins.  Co.,  4 
Sandf.  Ch.,  408,  411.  The  same  reason  would  seem  to  extend  to  renewal  receipts 
upon  policies  of  life  insurance.  These  have  been  adopted,  in  the  business  of  life 
insurance,  as  the  customary  evidence  of  the  continuance  of  the  policy.  The  obliga- 
tion to  issue  them  may  fairly  be  held  included  in  the  agreement  for  insurance,  and 
jtist  as,  in  execution  of  that  agreement,  delivery  of  a  policy  might  be  compelled,  so 
might  the  receipts.  In  any  such  proceeding  to  have  the  policy  declared  in  force,  the 
question  of  forfeiture  could  be  determined.  Cohen  v.  N.  Y.  Mut.'"Life  Ins.  Co.,  50 
N.  Y.,  610;  Day  v.  Conn.  Gen.  Life  Ins.  Co.,  45  Conn.,  480;  Mansbach  v.  Metropoli- 
tan Life  Ins.  Co.,  17  Hun..  340. 

Demurrer  overruled. 

Sayler  8c  Sayler,  for  plaintiff. 

C.  D.  Robertson,  for  defendant. 


377  COUNTY  COMMISSIONERS— EMINENT  DOMAIN. 

[Hamilton  District  Court,  May,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

COMMISSIONERS  OF  HAMILTON  COUNTY  v.  WARREN  WILDER. 

The  provision  in  the  law  that  county  commissioners  may  condemn  property  for 
public  improvements,  where  they  are  unable  to  agree  with  its  property-owner 
as  to  its  value,  imphably  confers  authority  on  them  to  agree  that  in  condemna- 
tion the  jury  may  find  a  certain  value  as  by  consent,  and  further  to  agree  that 
instead  of  paying  damages  for  injury  to  the  remainder  of  the  land  not  taken, 
the  land  shall  be  perpetually  protected  from  damage  wliich  would  be  caused  by 
the  improvement  changing  a  water  course. 

LONGWORTH,  J. 

Wilder  was  plaintiff  in  the  superior  court.     He  alleged  in  his  petition 
that  in  1870  the  county  commissioners,  under  the  act  of  April,  1879,  pro- 
ceeded to  appropriate  his  property  to  straighten  Mill  Creek,  near  the  foot 
of  Gest  street.    That  statute  authorized  the  commissioners  to  appropriate 
such  land  as  should  be  necessary  to  cut  a  new  channel  for  Mill  Creek 
through  the  land  of  plaintiff.     The  general  act  of  1852  provides,  among 
other  things,  that  when  the  county  commissioners  are  unable  to  agree  with 
the  property-owners,  certain  proceedings  in  condemnation   should  be 
taken.     The  petition  alleges  that  the  county  commissioners  and  Wilder 
did  agree,  and  although  proceedings  were  instituted  to  condemn  the  land 
in  the  probate  court,  yet  by  agreement  of  all  parties  no  evidence  was 
oflered  and  the  jury  returned  a  verdict,  by  consent,  of  $10,5C0  as  the  value 
'f  the  land.     It  is  further  alleged  that  the  county  commissioners  agreed, 
^stead  of  paying  the  damage  which  the  remainder  of  plaintiff's  land  suf- 
red,  to  perpetually  protect  that  land  from  damage  from  the  waters  of 
lill  Creek.    The  petition  further  alleges  that  the  county  commissioners 
ailed  to  keep  this  agreement,  and  that  Wilder  was  put  to  large  expense 
1  repairing  flamage  done,  and  he  asks  judgment  against  the  county  com- 
lissioners  for  the  damages  he  has  sustained,  and  also  for  a  mandatory 
injunction  requiring  them  to  perform  their  agreement.     A  demurrer  to 
'le  petition  was  overruled. 
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The  question  was,  first,  as  to  the  power  of  the  county  commissioners 
to  enter  into  such  a  contract.  They  have  no  powers  whatever  except 
such  as  are  given  them  by  statute.  It  is  contended  that  they  had  no 
authority  to  do  anything  more  than  appropriate  this  land.  But  we  think 
that  the  general  term  properly  decided  that,  inasmuch  as  the  act  of  1862, 
under  which  the  condemnation  was  to  be  made,  was  expressly  referred  ta, 
and  inasmuch  as  that  act  made  it  essential  to  any  condemnation  at  all 
that  the  parties  should  be  unable  to  agree,  that  there  was  an  implied 
authority  on  the  part  of  the  commissioners  to  make  an  agreement,  and 
having  made  an  agreement  which  was  not  extraordinary,  but  was  proper 
under  the  circumstances,  that  agreement  is  binding. 

After  the  demurrer  was  overruled,  however,  the  defendants  filed  an 
answer  denying  that  any  such  contract  was  ever  made.  The  bill  of  ex- 
ceptions shows  that  plaintiff  below  introduced  in  evidence  an  alleged  copy 
of  the  agreement.  The  law  is  explicit  as  to  the  manner  in  which  tjie 
county  commissioners  shall  contract.  The  law  says  it  shall  be  essential 
to  the  validity  of  every  contract  entered  into  by  the  commissioners,  that 
the  same  shall  have  been  assented  to  at  a  meeting  of  the  board,  and  en- 
tered upon  the  minutes  of  the  auditor;  otherwise  it  is  not  binding  upon 
the  county.  In  the  present  case  it  appears  that  if  such  a  contract  was 
made  it  was  never  entered  upon  the  journal.  Therefore  it  was  never  a 
contract  of  any  legal  or  binding  force  upon  the  county.  It  was  also 
sought  to  invoke  the  principle  of  estoppel  against  the  county,  by  showing 
admissions  made  by  the  commissioners  since.  The  doctrine  of  estc^ppel 
can  have  no  application  to  a  public  officer  who  acts  beyond  the  powers 
given  him.  Otherwise  the  powers  of  a  public  officer  would  be  practically 
unlimited.  The  court  below  should  have  arrested  the  case  from  the  jury 
at  the  termination  of  the  evidence  for  plaintiff. 

Judgment  reversed. 

Asa  Waters,  for  county. 

H.  C.  Whitman,  contra. 


PARTNERS  AND  PARTNERSHIP.  378 

[Hamilton  District  Court,  May,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

DAVID  S.  NYE  v.  JOHN  W.  RUTHERFORD  ct  al. 

An  action  to  subject  the  interest  of  one  partner  in  the  partnership  property,  to  the 
payment  of  a  judgment  against  him,  the  other  partners  being  non-residents,  is 
a  proper  case  for  service  by  publication  or  by  personal  service  out  of  the  state. 

Error  to  the  Court  of  Common  Pleas. 

LONGWORTH,  J. 

The  plaintiff  brought  his  action  below,  alleging  that  he  had  recovere 
a  judgment  against  John  W.  Rutherford  by  the  consideration  of  the  couf 
of  common  pleas  of  Wyandot  county,  for  a  sum  of  money  exceeding 
$2,000;  that  he  caused  execution  to  be  issued,  and  the  sheriff  returned  i 
ntillum  bonum;  that  the  Cincinnati  and  I^ortsmouth  R.  R.  Co.,  which  wa; 
made  a  party  to  this  action,  was  indebted  to  John  W.  Rutherford  in  a  sun 
of  money  far  exceeding  the  amount  of  his  judgment.     He  asked  relief  i 
equity  that  the  indebtedness  to  Rutherford  might  be  appropriated  to  th 
payment  of  the  judgment  of  the  plaintiff.     Rutherford  filed  his  answer 
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alleging  that  the  money  due  from  the  railroad  company  was  not  due  to 
him  individually,  but  to  the  firm  of  John  W.  Rutherford  &  Co.,  consisting 
of  himself,  one  Cochran  and  Brown;  that  the  accounts  of  this  partner- 
ship were  unsettled;  it  was  not  ascertained  what  the  share  of  each  indi- 
vidual partner  in  the  concern  would  amount  to,  and  he  prayed  to  be 
dismissed.  To  this  answer  a  demurrer  was  filed.  The  demurrer  was  sus- 
tained, but  the  coiirt  gave  leave  to  the  plaintiff  to  make  Cochran  &  Brown 
parties  defendant  to  his  action  and  to  bring  them  in  court  within  ninety 
days:  otherwise  the  cause  was  to  be  dismissed.  Thereupon  plaintiff  filed 
his  amended  petition,  making  Cochran  &  Brown  parties,  alleging  that  this 
was  a  partnership  liability,  and  caused  a  copy  of  the  petition  to  be  served 
on  Cochran  &  Brown  outside  of  the  state.  Motion  was  made  to  dismiss 
the  action  for  non-compliance  with  the  order  of  the  court,  and  the  court, 
granted  the  motion  to  dismiss  the  action,  and  gave  judgment  for  costs 
against  the  plaintiff.  It  is  this  judgment  which  is  now  sought  to  be 
reversed. 

The  court  said  that  although  it  did  not  appear  from  the  record,  he  pre- 
sumed that  the  reason  for  dismissing  the  action  was  that  Cochran  & 
Brown  were  not  properly  brought  into  court  as  ordered.  There  was  no 
difficulty  in  subjecting  to  the  payment  of  his  debts  such  property  as  the 
defendant  was  really  possessed  of,  either  in  law  or  in  equity.  While  the 
property  of  one  partner  could  not  be  appropriated  at  law  for  payment  of 
his  debts,  yet  a  court  of  equity  could  do  it.  This  was  a  case  in  which  ser- 
vice by  publication  could  properly  be  made,  and  that  being  so,  personal 
service  of  a  copy  of  the  summons  and  petition  might  be  made  out  of  the 
state.  To  hold  that  this  was  not  a  proper  case  for  service  by  publication 
would  lead  to  manifest  absurdity  and  injustice.  It  would  result  in  this: 
that,  where  two  or  more  partners  are  residents  of  different  states,  their 
partnership  could  not  be  appropriated  to  the  payment  of  the  debt  of  either 
partner  until  they  have  chosen  to  wind  up  the  partnership  affairs  and 
divide  their  funds,  for,  whichever  partner  was  sued  might  plead  the  in- 
terest of  the  other  in  the  fund,  and  that  other  could  not  be  brought  into 
court  because  service  by  publication  was  not  to  be  had  upon  him. 


398  LANDLORD  AND  TENANT. 

[Hamilton  District  Court,  May,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

ALBERT  RIVETT  v.  LXDUIS  A.  BROWN. 

Where  defendants  bought  out  the  business  of  one  holding  under  a  five  years'  lease, 
at  a  monthly  rent,  and  were  to  remain  on  the  property  if  they  paid  the  back 
rent  of  their  predecessor,  but  no  definite  time  was  agreed  upon,  they  are  tenants 
from  month  to  month,  and  the  landlord  is  entitled  to  a  month's  notice  of  their 
intention  to  leave,  required  under  the  Illinois  law,  and  if  they  leave  ;n  the  middle 
of  the  month  without  giving  such  notice,  he  is  entitled  to  rent  for  the  following 
month. 

LONGWORTH,  J. 

The  suit  came  up  on  a  petition  in  error  to  the  court  of  common  pleas. 

The  petition  alleged  that  Brown,  in  1876,  rented  two  stores  in  Chicago  to 

the  defendant  below  at  a  monthly  rent  of  $186,  and  that  the  rent  for  the 

month  of  January,  1877,  was  due  and  unpaid,  for  which  he  asked  judg- 

2    L.  B.       16 
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ment.  The  defendant  alleged  tliat  the  contract  was  verbal,  made  in 
Illinois,  and  that  a  contract  in  that  state  not  in  writing  and  not  to  be  per- 
formed in  one  year  is  void.  The  plaintiff,  in  reply,  claimed  that  possession 
of  the  premises  under  the  lease  having  been  given,  it  was  taken  out  of  the 
operation  of  the  statute.  The  plaintiff  also  claimed  that  under  the  Illinois 
statute  he  was  entitled  to  one  month's  notice  of  his  tenant's  intention  to 
leave,  and  that  Rivett  having  left  in  December,  1876,  without  giving  that 
notice,  he  was  entitled  to  recover  of  him  the  rent  of  January,  1877,  which 
was  the  object  of  this  suit.  The  real  question  of  issue  was  whether  Rivett 
was  a  tenant  at  will  or  from  month  to  month. 

It  appeared  that  the  property  had  been  leased  for  the  term  of  five 
years  to  one  Jones,  two  years  prior  to  July,  1876,  at  a  monthly  rental  of 
$186.  Jones  sold  out  his  business  to  Rivett  &  Partridge.  Brown,  in 
July,  1OT6,  found  them  in  possession.  Brown  agreed  with  them  if  they 
would  pay  Jones'  back  rents  and  continue  to  pay  the  amount  of  rent  re- 
ceived in  Jones'  case,  they  might  remain  there;  and  no  definite  time  being 
agreed  upon.  This  they  did  until  December,  1876,  when  they  left  with- 
out notifying  Brown  of  their  intention  to  quit.  An  attempt  had  been  made 
to  secure  a  three  years'  lease,  but  it  was  never  delivered. 

Under  this  state  of  facts  Judge  Longworth  held  that  the  possession  of 
Rivett  &  Partridge  was  under  the  contract  which  they  had  made  when 
Brown  found  them  in  possession,  to  remain  during  their  pleasure,  paying 
rent  itom  month  to  month.  The  landlord  was  therefore  entitled  to  notice 
of  their  intention  to  leave.  They  having  abandoned  the  premises  without 
giving  that  notice,  they  were  liable  for  the  month  of  January,  1877,  the 
month  following  the  month  in  which  they  abandoned  the  premises.  Judg- 
ment of  the  court  below  affirmed. 


ERROR.  379 

[Hamilton  District  Court.  May.  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

LEO  A.  BRIGEL  v.  WESLEY  M.  CAMERON. 

No  petition  in  error  lies  to  an  order  sustaining  a  demurrer  to  a  petition,  and  holding 
that  unless  it  is  amended  within  ten  days  the  action  will  be  dismissed,  until  the 
action  is  dismissed. 

■ 

LONGWORTH.  J. 

The  suits  were  filed  in  the  courts  below  to  restrain  the  defendants 
from  prosecuting  claims  against  the  estate  of  George  Weber,  the  brewer. 
The  demurrers  were  filed  to  the  petitions,  which  were  sustained,  the  court 
holding  that  unless  within  ten  days  amended  petitions  were  filed,  the  suits 
should  be  dismissed.     To  this  order  petitions  in  error  were  filed. 

//^/d,  thatthe  order  of  the  court  below  vt2iS  in  ierrorem,  and  until  the 
action  was  dismissed  there  was  no  final  order  upon  which  a  petition  in  error 
would  lie.  As  mere  obiter,  however,  he  expressed  the  opinion  that  the 
demurrer  ought  to  be  sustained.     Petitions  dismissed  at  plaintiff's  co§t- 


fFTamilton  District  Court,  May.  1881.] 

CITY  BUILDING  ASSOCIATION  No.  2  v.  ROBERT  ZAHNER. 

For  opinion  in  this  case,  see  6  Dec.  R..  1068:  (s.  c.  10  Am.  Law  Rec,  181.) 
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397  Messinger  et  al.  v.  Wardens  of  Trinity  Church  et  al. 

389  [Hamilton  District  Court,  May,  188L] 

W.  P.  HULBERT  v.  JAMES  S.  WISE,  Treasurer. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1069;  (s.  c.  10  Am.  Law  Rec,  182.) 


390  [Hamilton  District  Court,  May,  1881.] 

C.  H.  WOOLUMS  V.  E.  SCHOTT. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1070;  (s.  c.  10  Am.  Law  Rec,  183.) 


390  TRUSTS— EVIDENCE. 

[Hamilton  District  Court,  May,  1881.] 

tELMA  JANE  ORR  v.  ALFRED  ORR  et  al. 
The  clearest  proof  is  required  to  prove  a  trust  by  parol  evidence. 
LONGWORTH,  J. 

Elijah  Orr,  the  husband  of  the  plaintiff,  was  owner  of  a  lot  of  land, 
which  he  conveyed  to  his  father,  Alfred  Orr.  It  is  claimed  by  plaintiff 
that  the  property  was  conveyed  to  Alfred  Orr  with  the  understanding  that 
he  was  to  immediately  convey  the  same  to  the  plaintiff  for  her  own  use; 
that  Jie  acted  simply  as  a  trustee  through  whom  the  property  was  conveyed 
from  husband  to  wife.  This  is  denied  by  Alfred  Orr,  the  father.  He 
says  his  son  insisted  he  should  take  this  property  in  satisfaction  of  a  debt 
which  his  son  owed  him,  and  he  says  he  paid  to  his  son  the  difference  be- 
tween the  amount  of  the  value  of  the  property  and  of  the  debt.  There  was 
a  considerable  conflict  of  testimony.  In  5  O.  S.,  the  supreme  court  has 
decided  that  although  a  trust  of  this  nature  might  be  proven  by  parol  it 
required  evidence  of  the  strongest  character.  The  evidence  must  be  clear, 
satisfactory  and  conclusive.  We  think  the  plaintiff  has  not  made  out  his 
case  by  that  character  of  evidence. 

Petition  dismissed. 

J.  T.  Crapsey,  for  plaintiff  in  error. 

J.  A.  White,  for  defendant  in  error. 


390  [Hamilton  District  Court,  May,  1881.] 

WILLIAM  PULLAN  v.  COCHRAN  &  FEARING. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1070;  (s.  c.  10  Am.  Law  Rec,  184.) 


397  RELIGIOUS  SOCIETY— EQUITY. 

[Lttcas  Common  Pleas  Court,  June,  1881.] 

CHARLES  R.  MESSINGER  et  al  v.  WARDENS  OF  TRINITY  CHURCH  et  al. 

1.  A  court  of  equity  has  no  jurisdiction  to  inquire  into  the  validity  of  an  election  of 
corporate  officers,  or  to  try  their  title  or  eligibility,  where  the  case  is  nor 
between  two  sets  of  officers,  each  claiming,  or  where  it. is  necessary  for  the 
protection  of  property,  or  to  the  granting  of  other  equitable  relief,  for  if  the 

tFor  decision  of  this  case  by  the  common  pleas  court,  see  6  Dec.  R.,  968;  (s.  c. 
9  Am.  Law  Rec,  304.) 
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ofiicers  were  not  such  de  jure  they  would  be  de  facto  officers,  and  if  ousted 
by  the  court  there  would  be  no  officers  at  all  In  the  absence  of  other  grounds 
for  equity  jurisdiction,  the  only  remedy  is  at  law  by  proceedings  in  the  nature 
of  quo  warranto. 

2,  A  petition  by  members  of  a  religious  corporation  against  the  wardens  and  vestry, 

asking  equitable  relief  on  the  grounds:  I.  That  they  hav«  assumed  to  take 
and  manage  the  property  of  the  church,  is  bad,  because  >non  constat,  but  that 
they  have  the  right  so  to  do.  2.  The  charge  that  they  have,  in  an  arbitrary 
and  unwarranted  manner,  interfered  with  the  rector  in  the  performance  of  his 
duties,  is  bad,  for  the  words  "arbitrary"  and  "unwarranted'*  are  a  mere  con- 
clusion of  law,  and  leaving  them  out,  tlie  interference  is  not  shown  not  to  be 
legal.  3.  The  charge  that  they  have  endeavored  to  compel  the  rector  to 
resign,  whereas  a  large  majority  of  the  members  desire  his  retention,  is  bad, 
for  it  is  not  shown  but  that  they  have  the  right  so  to  do.  4.  The  charge  that 
they  prevent  the  practice  of  any  ceremony  or  inculcation  of  any  doctrine, 
except  as  they  may  dictate,  is  bad,  or  it  is  not  shown  that  they  dictate  any- 
thing contrary  to  the  canons  and  rubrics  of  the  church. 

3.  Nor  can  an  appeal  to  the  civil  court  be  had  on  the  ground  that  the  conduct  of 

the  church  officers  is  resulting  in  dividing  the  church  into  factions,  depre- 
ciating its  property,  reducing  its  revenues,  and  emptying  its  pews,  unless  it  is 
shown  that  their  acts  are  illegal.  Whether  the  civil  courts  ever  have  jurisdic- 
tion merely  because  irreconcilable  dissensions  have  grown  up,  they  have  none 
if  no  violation  of  trust  or  division  of  property  is  involved. 

DOYLE,  J. 

The  petition  alleges  that  the  church  was  incorporated  February  28, 
1842,  under  the  name  of  the  Wardens  and  Vestry  of  Trinity. Church,  and 
has  continued  as  an  organisation  since  with  officers  chosen  under  the 
laws  of  the  state  of  Ohio  and  the  constitution  and  canons  of  the  Protestant 
Episcopal  Church  of  the  Diocese  of  Ohio  and  the  Protestant  Episcopal 
Church  of  America,  with  which  it  is  in  canonical  union. 

The  petition  then  proceeds  to  allege  that  the  plaintiffs  are  members 
and  contributors  of  the  church,  that  property  has  been  acquired  devoted 
to  education  and  worship  according  to  the  rites  and  ceremonies  of  the 
Episcopal  Church.  That  an  election  was  held  on  the  18th  of  April,  1881, 
for  wardens  and  vestrymen,  and  it  then  proceeds  to  allege  certain  facts, 
by  which  it  is  claimed  the  election  of  defendants  as  wardens  and  vestry- 
men was  illegal,  that  they  have  assumed  to  act  and  are  acting  as  such,  and 
are  exercising  the  functions  of  such  offices,  and  using  the  corporate  name 
of  the  wardens  and  vestry  of  Trinity  Church. 

It  then  alleges  certain  acts  of  the  defendants  which  are  alleged  to  be 
unlawful,  and  which  will  be  noticed  hereafter,  and  prays  that  the  de- 
fendants may  be  restrained  from  interfering  with  the  management  of  the 
property  and  temporalities  of  the  church;  from  interfering  with  the  rector; 
from  using  the  corporate  name,  and  from  exercising  the  powers  and  duties 
of  wardens  and  vestrymen. 

A  preliminary  injunction  was  allowed  upon  the  filing  of  this  petition, 
which  expires  with  the  (Jecision  now  to  be  rendered,  and  the  question  is 
whether  we  shall  continue  it  in  force  or  whether  a  demurrer  which  has 
been  filed  to  this  petition  should  be  sustained. 

The  petition  mav  be  divided  into  two  parts.  First,  that  relatiner  to  the 
election,  and,  second,  that  which  it  is  claimed  constitutes  ground  for  re- 
lief against  the  defendants  to  restrain  certain  acts  therein,  which  are  said 
to  be  unlawful  and  in  violation  of  the  trust  reposed  in  the  officers  or 
trustees  of  the  corporation. 

First,  as  to  the  legality  of  election.  Upon  this  branch  of  the  case  the 
points  of  diflference  between  the  parties  arise  upon  the  following  P^^^E^ll 
tions :  ^^"W 
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1.  Can  a  court  of  equity,  in  a  case  like  the  present  one,  enquire  into 
the  validity  of  the  election  by  which  the  defendants  claim  to  hold  their 
offices,  or  try  their  title  to  the  offices,  and  if  the  election  be  found  to  be 
illegal,  or  the  defendants  otherwise  ineligible,  enjoin  them  from  exercising 
the  duties  or  enjoying  the  franchises  of  the  office,  and  thus  effectually 
oust  them  therefrom? 

2.  If  the  court  can  thus  enquire  and  adjudge,  what  should  its  answer 
be  to  this  question:  **Does  it  lie  within  the  power  of  this  church,  under  the 
laws  of  the  state  of  Ohio,  to  elect  wardens  and  vestrymen,  unless  at  the 
meeting  called  for  that  purpose  there  is  present  a  majority  of  members  of 
the  church  entitled  to  vote,  and  hence  is  an  election  valid  where  it  appears 
that  but  90  votes  were  cast  out  of  a  membership  of  240?"  The  answer 
to  this  question  depends  upon  the  construction  of  the  statutes  of  Ohio  on 
this  subject. 

3.  Where  the  canons  of  the  Episcopal  Church,  with  which  Trinity 
Church  is  in  canonical  union,  provide  that  "in  electing  a  vestry  no  person 
shall  be  entitled  to  vote  unless  at  the  time  of  voting  they  are  adherents  of 
the  Protestant  Episcopal  Church,  and  be  at  least  21  years  of  age,  and  have 
for  at  least  six  months  preceding  rented  a  pew  or  a  portion  of  a  pew,  or  by 
subscription  or  otherwise  have  contributed  regularly  for  the  same  space 
of  time  to  the  support  of  the  parish ;  nor  shall  any  person  vote  in  a  parish 
of  which  they  are  not  bona  fide  members."  And  if  there  is  no  other  pro- 
vision of  the  canon  expressly  conferring  the  right  to  vote  on  these  classes, 
is  it  in  the  power  of  Trinity  Church,  or  is  it  in  conflict  with  the  above 
canon  to  pass  the  following  rule : 

"The  right  to  vote  at  an  election  of  Wardens  and  Vestry  of  Trinity 
Church  shall  be  limited  to  persons,  without  regard  to  sex,  who  are  ad- 
herents to  the  Protestant  Episcopal  Church,  at  least  21  years  of  age,  bona 
fide  members  of  the  parish,  and  who  have  for  at  least  six  months  prior  to  the 
election  been  pew-holders,  and  if  non-communicants  at  a  rental  of  not 
less  than  $5  per  annum." 

There  are  other  questions  in  the  case  incidentally  connected  with 
these,  but  whose  importance  would  only  be  seen  after  determining  these 
one  way. 

If  the  first  matter  in  dispute  should  be  decided  in  favor  of  the  de- 
fendants, that  is,  if  the  answ^er  should  be  a  negative,  it  would  render  it 
wholly  unnecessary  to  investigate  either  of  the  others. 

Invoking  here  the  very  familiar  rule  that  equity  will  not  interfere  at 
the  suit  of  any  one  who  has  for  the  grievance  complained  of  an  adequate 
remedy  at  law,  we  are  led  to  first  inquire  whether  there  is  such  remedy. 

Section  6760  provides  that  a  civil  action  may  be  brought  in  the  name 
of  the  state.  First,  Against  a  person  who  usurps,  intrudes  into,  or  un- 
lawfully holds  or  exercises,  a  public  office,  civil  or  military,  or  a  franchise 
within  this  State,  or  an  office  in  a  corporation  created  by  the  authority  of 
this  State. 

The  statute  then  proceeds  to  regulate  the  mode  of  proceeding,  who 
may  bring  the  action,  the  enforcement  of  the  judgment  of  the  court,  the 
allowance  of  an  injunction  pending  the  proceedings,  and  section  6791  pro- 
vides that  nothing  in  this  chapter  contained  is  intended  to  restrain  any 
court  from  enforcing  the  performance  of  trusts  for  charitable  purposes,  at 
the  relation  of  the  prosecuting  attorney  of  the  proper' county,  or  from  en- 
forcing trusts,  or  restraining  abuses  in  other  corporations  at  the  suit  of  a 
person  injured. 
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The  proceedings  in  quo  warranto  are  intended  to  try  the  title  of  per- 
sons claiming  the  office.  Neither  the  law  nor  anything  we  have  seen  in 
the  government  of  this  church,  contemplates  that  there  shall  be  no  officers 
entrusted  with  the  management  of  its  affiairs,  and  certainly  it  is  not  con- 
templated that  the  court  through  any  of  its  officers  or  agencies,  shall 
attempt  to  run  or  manage  a  church  organization,  except  where  and  to  the 
extent  that  it  is  necessary  to  enforce  or  preserve  a  trust.  It  may  be  re- 
marked here'  that  these  plaintiffs,  while  alleging  that  the  defendants  are  not 
legally  elected,  do  allege  that  the  defendants  are  in  fact  in  office,  exer- 
cising the  control  as  officers,  and  wholly  fail  to  allege  or  show  that  any 
other  persons  claim  the  offices  or  have  any  right  whatever  to  them. 

Hence  a  judgment  of  ouster  in  this  case  would  leave  the  corporation 
without  a  legal  control  until  a  legal  election  could  be  held,  unless,  indeed, 
the  allegation  that  there  was  not  a  legal  election,  or  such  a  finding  by  the 
court  would  amount  in  law  to  establishing  the  right  of  the  old  officers  to 
hold  over,  and  in  that  case  such  old  officers  would  have  a  clear  right  to  rem- 
edy by  quo  warranto,  or  if  entitled  to  equitable  relief  to  sue  for  it  in  their 
own  names. 

I  find  the  general  rule  of  law  to  be  stated  in  High  on  Injunctions,  sec- 
tion 1235,  and  other  text  books,  about  as  follows: 

Courts  of  equity  do  not  entertain  jurisdiction  over  corporate  elections 
for  the  purpose  of  determining  questions  pertaining  to  the  right  or  title  to 
corporate  officer,  since  such  questions  are  properly  cognizable  only  in 
courts  of  law,  the  appropriate  remedy  being  by  proceedings  at  law,  in  the 
nature  of  a  ([uo  warranto.  Nor  is  the  fact  that  relief  is  claimed  upon  the 
ground  of  fraud  sufficient  to  warrant  a  departure  from  the  rule,  or  to 
justify  a  court  of  equity,  in  such  case  in  granting  relief  by  injunction. 

Indeed,  the  only  ground  upon  which  the  jurisdiction  of  equity  in  re- 
gard to  corporate  elections  can  be  properly  based,  is  the  protection  of  the 
property  rights  of  the  shareholders,  and  it  is  believed  that  the  limit  to  the 
exercise  of  the  jurisdiction  is  found  in  such  measure  of  preventive  relief, 
as  will  prevent  injury  to  those  property  rights,  without  extending  it  to 
questions  of  title  to  corporate  offices,  the  determination  of  which  is  to  be 
sought  in  a  legal  rather  than  an  equitable  forum. 

In  HuUman  v.  Honcomp  et  al.,  5  O.  S.,  242,  our  supreme  court, 
Hartley,  J.,  decide  that  "the  legality  of  the  election  of  the  complainants  as 
trustees  of  the  German  Catholic  St.  Peter's  Cemetery  Association  of  Cin- 

* 

cinnati,  at  the  election  held  by  the  Association  in  February,  1850,  and  the 
right  of  the  defendants  to  exercise  the  powers  and  conduct  the  affairs  of  the 
Association,  cannot  be  judicially  tested  by  bill  in  chancery,  but  such 
cause  falls  appropriately  within  the  jurisdiction  of  proceedings  at  law  by 

quo  warranto. 

And  I  find  it  asserted  pretty  uniformly  that  even  pending  the  litiga- 
tion at  law  to  try  the  title  to  the  office,  equity  will  not  practically  oust  the 
incumbents  by  an  injunction  restraining  them  from  performing  the  duties. 
In  such  cases  the  court  is  governed  by  the  principle  that  it  is  better  that  an 
officer  de  f'^^fo  should  dischare^e  Mie  rinties  of  an  office  than  that  tbev 
should  not  be  discharged  at  all.  Equity  contents  itself  in  such  cases  with 
preventing  anv  unlawful  or  improper  acts  on  the  part  of  the  incumbent. 

State  V.  Jarrett,  17  M.,  309.  2  Abb.  N.  S.  S.,  289:  74  N.  C.  103  cited. 
Wants'  Action?  v.  3  p.  772.     Hieh  on   Ininncti'^ns.  section  1315. 

Upon  the  other  hand,  and  upon  this  principle,  officers  de  facto  and  in 
possession  are  frequently  entitled  to  protection  in  the  performace  of  their 


VoLVL  ^  LAW  BULLETIN.  231 


397  Messinger  et  al.  v.  Wardens  of  Trinity  Church  et  al. 

official  duties,  from  forcible  interference  pending  an  action  by  parties 
claiming  to  be  officers  de  jure  to  try  the  title,  and  such  protection  in  no 
manner  determines  the  question  of  title,  but  merely  goes  to  the  protection 
of  the  incumbents  against  the  interference  of  claimants  out  of  possession, 
whose  title  is  not  yet  established.  See  High  on  Injunctions,  section  1316. 
This  general  rule  being  established,  and,  indeed,  not  seriously  dis- 
puted, we  are  asked  to  examine  what  is  claimed,  upon  the  principle  of  cer- 
tain authorities  cited,  some  exceptions  to  this  rule,  within  which  ex- 
ceptions it  is  claimed  this  case  comes. 

The  case  of  the  First  Presbyterian  Society  of  Gallipolis  v.  Smithers, 
12  O.  S.,  248,  is  but  another  affirmation  of  the  rule.  The  plaintiffs  alleged 
they  were  trustees  of  the  society,  and  as  such  were  entitled  to  the  posses- 
sion of  certain  real  estate  which  the  defendants  unlawfully  kept  out  of  their 
possession,  and  the  action  was  under  the  code  for  the  recovery  of  real 
property.  The  answers  deny  that  the  plaintiffs  are  such  trustees,  and 
this  makes  a  clear  issue  between  the  parties,  which  the  court  say  was  tri- 
able, but  in  the  trial  of  this  issue  the  proof  would  have  to  be  confined  to 
the  question  as  to  who  were  and  who  were  not  de  facto  trustees,  for  it  seems 
to  be  settled  that  the  title  of  persons  claiming  to  be,  not  de  facto,  but  de 
jure  members,  or  officers  of  a  corporation,  cannot  be  thus  tried  and  deter- 
nr.Jr  td  ir.  a  collateral  proceeding  and  this  can  be  done  only  in  a  direct  pro- 
cettling  by  information  in  the  nature  of  a  quo  warranto. 

The  case  of  the  First  Presbyterian  Society  of  Galipolis  (in  connection 
with  the  Hocking  Presbytery)  v.  the  First  Presbyterian  Society  of  Galli- 
polis (in  connection  with  the  Athens  Presbytery)  and  William  H.  Lang- 
ley,  Executor,  establishes  this  proposition:  "Where  a  trust  is  created  for 
the  benefit  of  an  incorporated  religious  society,  and  there  are  two  bodies, 
each  claiming  to  be  such  a  society,  a  court  of  equity  may  require  the  claim- 
ants to  interplead  and  may  proceed  to  ascertain  the  true  beneficiary,  with- 
out compelling  either  party  to  establish  its  corporate  rights  at  law." 

In  this  case  a  person  died  leaving  a  will  appointing  Langley  her  exe- 
cutor and  directing  that  $2,000  be  set  apart  as  a  permanent  investment 
for  the  use  of  "The  First  Presbyterian  Society  of  Gallipolis."  At  the  date 
of  the  will  there  was  but  one  society  of  that  name,  but  about  the  time  of  the 
death  of  the  testator  the  society  had  divided,  and  a  "new  school"  and  "old 
school"  society  existed  under  the  same  name;  and  the  court  without  de- 
termining any'question  of  the  legality  of  any  election,  for  no  such  question 
was  raised,  simply  decide  that  the  society  which  showed  a  continuous 
succession  from  the  date  of  the  will,  was  the  society  entitled  to  the  fund 
as  against  the  seceders  who  organized  the  new  society! 

None  of  the  trustees  of  either  society  were  parties  of  the  action,  and 
hence  so  far  as  their  individual  right  to  the  office  of  trustees  were  con- 
cerned, they  could  in  no  wise  be  affected  by  the  decree,  but  in  fact  there 
was  no  controversy  of  that  kind. 

The  case  most  stronglv  relied  upon  by  the  plaintiflF  is  Bartholomew 
V.  Lutheran  Congregation,' 35  O.  S.,  567.  '  Witliout  attempting  to  recite 
the  facts  of  that  case,  the  proposition  decided  is  contained  in  the  third  par- 
f  graph  of  the  syllabi. 

"A\Tiere  persons  assuming  to  be  trustees  of  a  religious  corporation  take 
possession  of  a  church  building,  exclude  the  persons  theretofore  in  posses- 
sion, file  a  petition  under  section  557  of  the  code  to  quiet  their  title  and  ob- 
tain an  injunction  to  prevent  the  persons  so  excluded  from  retaking  pos- 
session, and  on  final  hearing  upon  petition,  cross-petition  and  evidence,  it 
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is  decided  that  the  persons  so  excluded  are  legally  the  trustees,  they  may 
be  restored  to  such  possession  and  an  injunction  may  be  granted  in  their 
favor  restraining  the  plaintiffs  from  interfering  with  them  in  the  posses- 
sion and  control  of  this  property."  And  the  court  in  its  opinion,  says,  that 
this  is  not  in  conflict  with  the  case  in  the  5  O.  S.,  already  cited. 

Two  things  are  to  be  noticed  in  connection  with  this  case.  First,  it 
was  an  action  relating  to  real  property,  brought  by  parties  alleged  to  be  in 
possession,  to  quiet  their  title — ^an  action  expressly  authorized  by  the 
code,  and  one  of  well  established  cognizance  in  a  court  of  equity.  Second, 
the  contest  was  between  two  sets  of  trustees,  each  claiming  to  be  the  legal 
trustees  of  the  corporation,  not  under  the  same  election  or  any  election 
hield  in  pursuance  of  the  same  laws  of  the  church,  but  it  was  conceded 
that  the  defendants  were  the  lawful  trustees,  unless  certain  action  of  the 
synod  was  taken  after  the  church  had  dissolved  its  connection  with  the 
synod  in  declaring  the  minister  and  the  defendants  in  a  position  of  schism 
and  rebelhon,  and  declaring  their  office  vacant  and  ordering  a  new  elec- 
tion should  be  held  to  be  valid. 

The  case  may  be  said  to  establish  this  doctrine,  that  the  court  having 
obtained  jurisdiction  of  the  parties  and  the  subject  matter  in  the  action 
qu  a  tim'-t,  and  having  deleruiined  that  the  plaintifis  were  not  entitled  to 
the  relief  demanded,  because  they  claimed  under  proceedings  that,  as 
against  the  trustees  of  the  corporation  were  wholly  void,  they  might,  to 
end  litigation  and  to  prevent  the  multiplicity  of  suits,  grant  the  defendants 
full  relief  on  their  cross-petition.  The  case  in  13  Wis.,  348,  is  an  action 
by  trustees  of  the  church  against  persons  who,  it  is  charged,  have  asso- 
ciated themselves  under  the  same  name  to  enjoin  them  from  committing 
a  threatened  trespass  upon  the  property  of  the  church  and  apart  from  a 
statement  of  the  judge  as  to  what  might  be  a  necessary  part  of  the  judicial 
enquiry  on  the  trial,  has  no  bearing  on  this  question,  as  the  court  merely 
holds  that  it  was  one  of  those  peculiar  cases  where  equity  might  inter- 
fere to  prevent  a  trespass. 

The  case  in  34  Wis.,  332,  is  said  by  the  judge  deciding  the  case  to  be 
almost  identical  with  the  one  last  noticed,  and  is  strictly  ruled  by  that  one. 
"It  is  insisted,"  says  the  court,  as  the  complaint  shows  the  defendants  to 
be  mere  wrong  doers  that  it  is  but  the  ordinary  case  of  an  application  to 
restrain  trespassers  against  whom  their  exists  an  adequate  remedy  at 
law,  and  so  equity  is  without  jurisdiction.  And  in  this  case  as  in  the  pre- 
ceding one  the  action  was  by  the  Church  Society,  through  its  legally 
elected  trustees,  against  outsiders,  the  fact  that  they  were  such  being  ad- 
mitted in  the  first  case  by  a  demurrer.  And  in  this  case  the  objection  is 
made,  says  the  court,  in  the  nature  of  a  demurrer  ore  tenus,  and  the  facts 
alleged  in  the  petition  are  admitted  to  be  true;  that  is,  the  action  is  the  same 
as  if  Trinity  Church  through  its  legally  elected  trustees,  brought  an  action 
to  restrain  a  trespass  upon  its  church  property,  by  alleged  outsiders. 

The  doctrine  is  asserted  in  the  text  books  upon  which  these  cases  are 
decided  to  be,  that  an  "injunction  will  be  allowed  in  behalf  of  an  incorpor- 
ated church,  to  restrain  persons  professing  to  act  as  church  officers,  but 
without  authority  from  withholding  possession  of  the  church  property  and 
temporalities  which  they  have  secretly  and  illegally  usurped,  and  to  re- 
strain them  from  interfering  with  the  property  and  records  of  the  church, 
such  acts  being  distinguishable  from  mere  trespasses  which  mav  be  rem- 
edied by  an  action  at  law.  But  in  such  cases  the  trustees  of  the  church 
are  the 'proper  parties  complainant  to  the  suit  for  an  injunction  against 
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the  pretended  trustees,  and  the  action  need  not  be  brought  in  the  name  of 
the  state."  High  on  Injunction,  section  314.  And  the  case  in  13  Wal., 
131,  is  also  decided  upon  this  ground  and  but  affirms  this  principle. 

Another  class  of  cases  to  which  my  attention  has  been  called,  and 
notably  the  case  in  23  N.  J.,  Eq.,  216,  affirm  what  may  be  said  to  be  a  well 
established  rule  in  equity,  viz: 

**A  court  of  equity  has  no  jurisdiction  to  remove  an  officer  from  an 
office  of  which  he  is  in  possession  or  to  declare  such  office  forfeited.  But 
when,  in  a  suit  of  which  equity  has  jurisdiction,  the  question  of  the  right 
to  an  office,  or  as  to  the  regularity  of  an  election  arises,  and  must  be  de- 
cided to  obtain  the  equitable  relief,  that  court  is  competent  to  inquire  into 
and  decide  these  matters  for  the  purpose  of  the  suit." 

But,  as  decided  by  Chancellor  Jabriski,  in  th^t  dase,  while  the  ques- 
tion of  the  legality  of  the  election  arises  incidentally  in  the  course  of  a 
suit  of  which  equity  has  jurisdiction,  that  court  will  inquire  into  and  de- 
cide it,  as  il  would  any  other  question  of  law  or  fact  that  arises  in  the 
cause.  Yet  the  decision  is  only  for  the  purpose  of  that  suit;  it  does  not 
settle  the  i  ight  to  the  office  or  vacate  it,  if  the  party  is  in  actual  possession. 

The  jurisdiction  of  the  court  in  that  particular  case  rested  upon  three 
distinct  grounds — to  enforce  a  trust,  to  suppress  fraud  and  to  compel  the 
performance  of  a  contract — three  objects  peculiarly  within  the  province 
of  equity.  And  if  the  petition  in  this  case  gives  this  court  jurisdiction 
upon  any  of  the  grounds  claimed  for  it,  the  demurrer  would  have  to  be 
overruled,  and  if,  having  jurisdiction,  the  validity  of  the  title  to  these 
offices  of  the  defendant  be  incidently  involved,  we  could  no  doubt  try  and 
determine  it. 

Indeed  the  case  of  Hulhnan  v.  Honcomp,  6  O.  S.,  242,  as  well 
states  the  law  as  any  other  I  have  seen.  In  that  case  the  court  entertained 
bill  because  there  were  matters  alleged,  connected  with  the  trust  property, 
which  gave  it  jurisdiction;  but  having  determined  that  the  plaintiffs  were 
not  upon  final  hearing,  entitled  to  the  equitable  relief  prayed  for,  inde- 
pendently of  the  question  of  the  validity  of  the  election,  they  refused  to 
retain  ihe  bill  for  the  purpose,  but  dismissed  it  altogether.  And,  so  here, 
if  the  matters  alleged,  independently  of  the  question  of  the  title  to  the 
office,  be  sufficient,  to  give  this  court  jurisdiction  we  will  not  retain  the 
petition  for  the  purpose  of  determining  that  question,  but  would  dismiss  it. 

It  is  undoubtedly  true  as  a  branch  of  this  jurisdiction  that  where 
propel  ty  is  conveyed  to  trustees  for  the  use  of  a  religious  association  up.m 
the  condition  of  its  being  forever  used  as  a  place  of  worship  in  accordance 
with  the  forms  and  doctrines  of  a  particular  church,  such  doctrinal  points 
may  be  proper  subjects  of  investigation  by  the  court  in  determining 
whether  such  a  perversion  of  the  trust  exists  as  to  warrant  an  injunction. 

But  where  such  investigation  is  not  necessary  for  the  protection  and 
enforcement  of  the  trust,  the  court  will  not  institute  any  inquiries  into 
doctrinal  or  polemical  questions. 

Let  us  examine  the  petition  then  and  see  whether  it  contains  facts,  in- 
dependent of  this  title  to  the  office,  which  gives  us  jurisdiction;  and,  if  so, 
whether  this  question  is  incidentally  connected  with  it,  so  that  we  can  in- 
vestigate and  determine  that  also. 

The  allegations  of  this  petition  which  are  independent  of,  and  do  not 
relate  to  the  election  of  the  defendants  or  the  legality  of  their  claim  to  the 
offices  which  they  hold,  are  after  reciting  the  incorporation  of  the  church 
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and  the  acciunulation  by  it  of  property  for  use  in  education  and  religious 
purposes,  as  follows: 

1.  That  the  defendants,  since  they  have  undertaken  to  act  as  wardens 
and  vestrymen  of  the  church,  have  taken  into  their  custody  all  the  prop- 
erty, real  and  personal  and  the  temporalities  of  the  church  and  assumed 
to  manage  and  control  them. 

2.  They  have  in  an  arbitrary  and  unwarranted  manner  interfered 
with  the  rector  of  the  parish  in  the  performance  of  his  clerical  duties. 

3.  They  have  endeavored  to  compel  the  rector  to  resign,  who  is  de- 
sired to  be  retained  in  the  rectorship  by  a  large  majority  of  the  members 
of  the  church. 

4.  And  to  prevent  the  practice  of  any  right  or  ceremony,  or  the  in- 
culcation of  any  doctrine  except  as  the  defendant  might  dictate. 

These  four  constitute  all  the  charges  against  the  defendants  after  their 
election  as  wardens  and  vestrymen,  and  which  charges,  it  is  claimed,  give 
a  court  of  equity  jurisdiction  to  restrain  the  defendants,  and  jurisdiction  of 
the  whole  matter  so  that  as  auxiliary  to  the  relief  which  these  matters  en- 
title plaintiffs  to,  the  court  may  in  this  proceeding  try  the  title  erf  the  de- 
fendants to,  and  finally  oust  them  from  their  offices. 

It  is  further  alleged  in  the  petition  that  by  reason  of  this  unlawful 
conduct  of  the  defendants  Trinity  Church  is  divided  into  factions,  the 
value  of  its  property  is  depreciated,  a  division  of  the  congregation  is 
threatened,  the  revenues  of  the  church  have  been  diminished,  a  large  num- 
ber of  the  pews  upon  which  the  church  depends  for  the  payment  of  its  cur- 
rent expenses  remain  unrented,  whereby  danger  is  imminent  of  the  sale 
and  sacrifice  of  the  church  property  to  pay  outstanding  debts,  secured  by 
a  mortgage  thereon,  and  irreparable  injury  is  likely  to  be  done  to  the  plain- 
tiffs and  their  interests  in  said  church  property. 

These  latter  allegations  are  not  of  distinctive  acts  of  the  defendants, 
but  of  the  damage  which  has  resulted  or  is  likely  to  result  from  the  acts 
already  charged,  and  independently  of  the  question  of  the  legality  of  ihe 
election,  is  all  that  there  is  to  entitle  the  plaintiffs  to  relief  from  a  court  of 
equity. 

We  cannot  take  judicial  notice  of  the  canons  or  constitutions  of  the 
Episcopal  Church,  nor  of  the  rules  or  by-laws  of  this  church,  except  as 
they  are  set  out  in  the  petition,  with  sufficient  definiteness  to  understand 
them.  The  only  canon  set  forth  in  the  petition  relates  solely  to  the  quali- 
fication of  voters,  and  is  unimportant,  except  in  connection  with  that 
subject. 

Take  the  first  charge  made  in  the  petition  that  the  defendants  have, 
as  wardens  and  vestrymen,  taken  into  their  custody  the  church  property. 
What  is  there  any  where  in  the  petition,  outside  of  the  legality  of  the  elec- 
tion, to  show  that  they  are  not  entitled  to  such  control?  I  do  not  find 
anything.  It  seems  to  be  admitted  in  argument  that  a  legally  elected 
board  would  be  entitled  to  such  control;  and,  as  the  petition  alleges  that 
the  wardens  and  vestrymen  are  the  trustees  of  the  church,  it  would 
probably  follow  as  matter  of  law  that  they  would  be  the  legal  custodians 
of  the  churcli  property. 

Take  the  second  charge,  that  the  defendants  have  in  an  arbitrary  and 
unwarranted  manner  interfered  with  the  rector  of  the  parish  in  the  per- 
formance of  his  clerical  duties.  Leave  out  of  view  for  the  present  the 
words  "arbitrary  and  unwarranted'*  and  what  is  there  in  the  petition  to 
show  this  court,  affirmatively,  that  the  wardens  and  vestry  of  this  church 
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have  not  the  right  under  tne  constitution  or  canons  ot  the  Episcopal 
Church  of  the  Diocese,  or  under  the  rules  or  by-laws  of  this  particular 
church  organization,  to  interfere  with  the  Rector  in  his  clerical  duties;  or 
that  he  is  not,  in  the  performance  of  those  duties,  subject  to  the  warden 
and  vestry.  I  do  not  find  anything  alleged,  and  I  can  not  know  whether 
anything  exists  unless  it  is  alleged. 

The  charge  that  they  have  in  an  arbitrary  and  unwarranted  manner 
so  interfered,  adds  nothing  whatever,  in  my  judgment  to  the  charge.  It 
is  the  conclusion  of  law  ot  the  plaintiffs;  the  facts,  the  specific  acts,  which 
are  claimed  to  be  arbitrary  and  unwarranted  are  not  alleged.  These  plain- 
tiffs might  well  deem  those  acts  wholly  arbitrary  which,  viewed  by  the 
court,  in  the  light  of  law,  would  appear  entirely  legal  and  warranted. 

So  with  the  third  charge,  that  they  have  endeavored  to  compel  the 
rector  to  resign.  For  aught  that  appears  they  have  the  right  to  compel 
him  to  resign.  There  is  no  legal  inference  arising  from  the  fact  that  a 
majority  of  the  members  of  a  corporate  body  desire  to  keep  a  particular 
person  in  its  employment,  that  the  trustees,  legally  elected,  may  not  com- 
pel such  employee  to  resign,  or  may  not  discharge  him.  If  there  is  any 
law  of  the  church  on  this  subject  it  is  not  arrived  here.  The  only  other 
affirmative  allegation,  the  fourth,  alleges  that  the  defendants  seek  to  pre- 
vent the  practice  of  any  rite  or  ceremony,  or  the  inculcation  of  any  doc- 
trine except  as  the  defendants  might  dictate.  If  the  wardens  and  vestry 
should  attempt  to  dictate  doctrines  or  rites  or  ceremonies  which,  accord- 
Lig^  to  the  creed  or  belief  of  this  church,  were  schismatic  or  heretical, 
complaint  might  well  be  made  of  such  by  those  adhering  to  the  faith  of  the 
church  who  were  interested  in  this  corporation  because  here  might  be 
involve<l  a  perversion  of  the  trust  property  from  the  purposes  of  the  trust. 
Whether  here  in  the  civil  courts  or  to  the  church  authorities  in  the  first  in- 
stance, it  is  not  necessary  now  to  determine,  although,  under  the  allega- 
tion of  the  petition,  I  think  they  might  come  here;  but  there  is  no  such 
charge  here.  What  rights,  ceremonies  or  doctrines  the  defendants  have 
dictated,  we  are  not  informed.  For  aught  that  appears,  they  may  have 
been  in  strict  accord  with  the  canons  and  rubrics  of  the  church,  and  the 
faith  professed  and  taught  by  the  church.  If  they  do  so  accord,  then  no 
member  of  the  church  can  complain.  If  they  do  not,  before  this  court 
can  advise  or  control,  they  must  at  least  be  distinctly  averred  and  the 
variation  be  clearly  made  to  appear. 

Upon  none  of  these  charges  can  we  get  any  aid  from  the  law  of  the 
state  creating  the  corporation. 

The  act  incorporating  the  wardens  and  vestry  of  the  church,  passed 
Febntaiy  28, 1842,  (40  O.  L.,  62)  provided  that  they  should  be  entitled  to 
all  the  rights,  privileges  and  immunities  granted  by  and  shall  be  subject  to 
all  the  restiictions  of,  the  act  of  March  5, 1836,  in  relation  to  incorporated 
religious  societies.  And  that  act  (Curwen  Statutes,  page  235)  provides 
that  such  society,  when  incorporated,  may  elect  such  officers  and  make 
such  rules  as  may  fee  necessary  and  expedient  for  its  own  government  and 
the  management  of  its  own  affairs. 

So  th^t.iyhatever  power,  control  or  jurisdiction  thje  wardens  and  ves- 
try have,  depends  upon  the  rules  and  regulations  made  for  the  govern- 
ment of  the  church,  either  by  the  church  or  by  itself  or  by  the  churdi  with 
which  it  may  be  in  canonical  union.     None  of  these  are  here  set  forth, 
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exLcpt  tiie  one  relating  lo  the  qualification  of  voters  at  the  corporate 
elections. 

Now,  I  take  it  that  unless  these  acts  of  the  officers  of  the  church  are 
shown  to  he  illegal,  and  in  violation  of  the  trust  reposed  in  the  officers  or 
ultra  vires,  so  as  to  give  a  court  of  equity  jurisdiction  upon  the  general 
ground  of  the  case  of  equity  over  all  classes  ot  trusis,  tlie  court  can  not 
interfere  at  the  suit  of  a  small  number  of  the  members,  even  though  it  ap- 
pea.s  that  the  result  of  such  acts  is  to  divide  the  church  into  factions,  ta 
depreciate  the  value  of  its  property,  to  divide  its  congregation,  to  reduce 
its  revenues  or  empty  a  portion  of  its  pews,  any  more  than,  at  the  suit  of 
any  member  of  any  other  corporation,  can  it  restrain  the  control  and  man- 
agement of  its  trustees  or  directors,  which  are  not  shown  to  be  illegal  or  ul- 
tra inres 4or  the  manifest  reason  that  every  one  of  these  misfortunes  may 
follow  from  the  legal  acts  of  the  trustees  arid  from  their  refusal  at  the  will  of 
a  minority,  or  even  a  majority,  of  the  members  to  act  in  violation  of  their 
trust,  or  in  an  unlawful  and  unwarranted  manner.  Of  course  I  will  not 
be  misunderstood  here.  I  am  expressing  no  opinion  as  to  the  legality 
or  propriety  of  any  of  their  acts.  I  have  no  opinion  on  the  subject,  but 
am  unable,  simply  from  the  allegations  in  the  petition,  to  which  I  alone 
can  look,  to  say  they  are  illegal  or  improper,  so  as  to  give  me,  sitting  as 
a  chancellor,  the  right  to  interfere  with  or  restrain  them.  In  the  view  I 
take  of  this  case  I  agree,  in  the  main,  with  the  propositions  of  law  argued 
by  counsel  for  these  plaintiffs,  but  am  unable  to  see  that  the  facts  alleged 
bring  the  case  at  bar  within  those  principles  which  he  contends  for.  It 
is  urged,  however,  that  another  ground  of  equitable  jurisdiction  over  this 
class  of  property  and  trusts,  is  that  where  dissensions  have  grown  up, 
which  are  irreconcilable,  and  which  divide  the  congregation  or  member- 
ship, equity  will  interfere  to  preserve  the  property  and  temporalities  of  the 
church.  Just  what  remedy  equity  will  apply  I  am  not  quite  able  to  dis- 
cover from  any  thing  which  has  been  urged  on  argument.  I  know  of  no 
case  which  so  holds,  and  of  no  principle  which  is  as  broad  as  that  claimed, 
but  if  there  were  there  is  no  allegation  here  to  bring  the  case  within  it.  It 
is  said  Trinity  Church  is  divided  into  factions,  but  we  are  not  told  what  are 
the  factions,  how  extensive,  upon  what  question  they  are  at  difference, 
whether  of  doctrine,  church  government,  who  shall  hold  the  oiffices,  or 
whether  anything  more  exists  than  is  very  common  in  church  organiza- 
tions, a  difference  of  opinion  upon  matters,  as  to  which  they  have  legal 
right  to  strive  within  themselves  for  the  master^',  or  which  are  properly 
cognizable  in  the  ecclesiastical  body  of  which  the  church  is  a  member  by 
whatever  form  of  judicatory  it  may  establish. 

In  this  class  of  cases  where  the  matter  complained  of  involves  no 
violation  of  trust,  no  division  of  trust  property,  the  rule  of  action  which 
should  govern  the  civil  courts,  founded  in  a  broad  and  sound  view  of  the 
relations  of  church  and  state  under  our  system  of  laws  and  supported  by 
a  preponderating  weight  of  authority,  is  to  leave  questions  of  discipline, 
or  of  faith,  or  ecclesiastical  rule,  custom  or  law  to  the  properly  constituted 
church  judicatories,  whether  of  the  individual  church  where  it  is  an  inde- 
pendant  organization,  or  of  the  general  organization  with  which  it  is  in 
connection  in  the  matter  of  ecclesiastical  government,  and  that  the  legal 
tribunals  should  accept  such  decisions,  when  made  as  binding  upon  them. 
13  Wal.,  679,  1  Speers  Eq.,  87,  46  Mo.,  183,  High  on  Injuction,  section 
310. 
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I  am  firm  in  the  conviction  that  it  would  be  a  calamity  to  this,  or  any 
other,  church  to  have  the  precedent  established  for  it,  that  an  appeal  to 
the  civil  courts  could  be  made  whenever  differences  should  arise  between 
its  members,  and  that  we  ought  not  to  establish  such  precedent,  unless  the 
law  clearly  demands  it  of  us.     We  think  it  does  not. 

It  seems  to  me,  therefore,  that  we  have  no  power  to  grant  the  relief 
demanded  here.  That  the  only  real  question  involved  in  this  petition 
if  tilt  ^ralidity  of  this  election.  That  question  I  can  not  examine.  It  was 
very  ably  argued,  and  is  a  very  interesting  one.  I  do  not  express  any 
opinion  upon  it,  but  in  accordance  with  the  views  already  expressed  I 
must  sustain  the  demurrer. 


404  TURNPIKES— ASSESSMENTS. 

[Hamilton  District  Court,  May,  188L] 
Cox,  Johnston  and  Longworth,  JJ. 

tTHOMAS  BOWLER  et  al.  v.  BIDDmCER  FREE  TURNPIKE  CO.,  et  al. 

Where  a  statute  {9^  O.  L  ,  96,  sec.  8.)  provides  that  special  taxes  for  the  construction 
of  a  free  turnpike  road  shall  be  levied  on  lands  on  each  side  of  the  road,  except 
that  when  there  is  another  road  on  either  side,  within  two  miles,  only  property 
half  the  distance  to  such  road  shall  be  taxed.  If  on  a  demurrer  in  an  action 
to  enjoin  such  tax  it  appears  that  there  is  a  road  less  than  two  miles  distant,  so 
that  the  property  on  one  side  of  the  free  turnpike  shall  be  liable  to  assessment 
to  the  full  distance  of  a  mile,  and  on  the  other  side  only  to  half  the  distance  to 
such  other  road,  the  levy  of  the  tax  is  unconstitutional,  because  the  uniforrii 
operation  of  the  law  is  broken. 

JOHNSTON,  J. 

This  action  was  instituted  for  the  purpose  of  obtaining  an  injunction 
against  defendants,  restraining  them  from  levying  and  collecting  extra 
taxes  assessed  upon  the  lands  of  these  plaintiffs,  for  the  construction  of  the 
Biddinger  Free  Turnpike.  The  plaintifis  allege  that  the  preliminary 
steps  were  not  properly  taken;  that  the  requisite  majority  of  property- 
holders'  names  were  not  signed  to  the  application,  and,  further,  although 
iheir  lands  lie  within  one  mile  of  said  road,  yet,  that  within  two  miles  of  the 
turnpike  there  is  an  unimproved  county-road  not  connected.  They  fur- 
ther allege  that  the  turnpike  is  of  no  benefit  to  them  nor  to  their  lands.  The 
defendants  allege  that  all  the  proceedings  for  the  construction  of  this  road 
were  regular;  that  the  lands  of  the  plaintiffs,  which  s^re  assessed,  lie  within 
one  mile  thereof,  and  are  within  half  the  distance  of  any  unimproved 
county-road,  and  are  liable  to  said  extra  tax  levied  upon  their  land.  To 
this  answe  a  demurrer  was  interposed  by  plaintiffs,  and  the  court  below 
found  the  demurrer  well  taken,  and  the  defendants  not  desiring  to  amend 
a  ji  dgmc  nt  that  they  be  perpetually  enjoined  from  collecting  said  tax  was 
entered,  from  which  they  appealed  to  this  court. 

Th .'  case  is  submitted  here  on  the  same  pleadings,  on  the  demurrer 
to  the  answer  of  the  defendants. 

It  is  argued  by  counsel  for  plaintiffs,  that  the  act  under  which  the 
turnpike  was  constructed  is  unconstitutional  in  that  a  tax  is  imposed  upon 
their  property,  when  no  benefit  is  conferred.  That  the  act  should  have 
been  so  framed,  as  to  provide  for  taxing  only  such  land  as  might  be  bene- 

fA  decision  contrary  to  the  above  on  some  of  the  points  was  rendered  by  the 
supreme  court  in  Bowles  v.  State,  87  O.  S.,  36. 
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fited  by  the  road,  whereas  it  provided  for  taxing  all  land  to  the  distance 
of  one  mile  on  either  side  of  said  pike  without  regard  to  benefits.  This 
view  seems  to  have  been  entertained  of  the  act  by  the  court  below.  The 
case  is  not  here  for  review  upon  petition  in  error  and  it  is  unnecessary  for 
this  court  to  say  whether  the  court  below  took  a  proper  view  of  the  act 
under  which  this  turnpike  was  constructed  or  not.  Another  view  may  be 
taken  quite  satisfactory  to  this  court,  that  properly  arises  under  the  de- 
murrer touching  the  constitutionality  of  the  act  It  is  a  well  settled  rule 
of  practice  that  a  demurrer,  no  matter  by  whom  filed,  searches  the  entire 
record  and  that  leads  us  to  an  examination  of  the  petition  as  well  as  the 
answer.  It  is  averred  in  the  petition  among  other  tilings  "that  there  runs 
parallel  with  this  free  ttu-npike,  a  county-road  unimproved,  called  the 
*'Biddinger  road,"  that  it  is  unconnected  with  this  free  turnpike,  and  within 
two  miles  of  it.  In  the  answer  there  is  a  substantial  admission  of  this 
averment  of  the  petition,  for  the  defendants  among  other  things  aver  ''that 
the  lands  of  the  plaintiffs  are  within  one-half  of  the  distance  of  any  unim- 
proved county-road  and  within  one  mile  of  said  free  turnpike  road." 
Now  the  section  of  the  act  under  which  this  extra  tax  was  levied,  reads  as 
follows,  73  O.  L.,  96,  section  8):  "Extra  taxes,  when  levied  as  herein- 
before provided,  shall  be  on  all  real  and  personal  property  within  one  mile 
on  each  side  of  the  free  turnpike  road,  except  *  *  *  where  any  of  such 
roads,  or  any  toll  road,  or  tmimproved  state  or  county  road,  being  uncon- 
nected with  the  same,  (free  turnpike)  shall  lie,  be  or  run  on  upon  either 
side  of  such  proposed  road  within  less  than  two  miles,  then  the  taxes  shall 
only  be  levied  upon  such  lands  and  personal  property,  as  lie  one-half  the 
distance  of  such  roads." 

Thus  it  will  be  observed  that  if  no  unimproved,  unconnected  county- 
road  run  or  be  within  two  miles  of  the  free  turnpike  built,  or  proposed  to 
be  built,  then  all  lands  and  personal  property  to  the  distance  of  one  mile 
upon  either  side  thereof  shall  be  taxed  to  pay  for  the  same.  If,  however, 
such  unimproved,  unconnected  county-road  does  exist  within  two  miles 
then  there  is  a  discrimination  in  favor  of  all  property  lying  beyond  one- 
half  the  distance  of  such  county-road,  and  yet  within  one  mile  of  the  free 
turnpike,  that  is  to  say  that  only  such  real  and  personal  property  situate 
and  being  within  half  the  distance  between  such  county  and  free  turn- 
pike is  subject  to  the  extra  tax.  Thus  property  upon  one  side  of  the  turn- 
pike may  be  liable  to  the  tax  for  a  distance  back  of  only  a  few  hundred 
feet,  while  at  other  points  where  no  such  county-road  exists,  it  is  liable  to 
the  full  distance  of  one  mile,  the  uniform  operation  of  the  law  and  of  the 
extra  tax  thus  being  broken. 

The  supreme  court  has  recently  passed  upon  this  same  act  in  the  case 
of  Bowles  v.  State,  37  O.  S.,  35.  Bowles,  as  is  well  known,  was  con- 
victed in  this  county  of  forging  bonds  directed  to  be  issued  to  pay  for  this 
same  free  turnpike  road.  What  the  record  in  that  showed  further  than 
appears  in  the  decision  we  do  not  know  whether  if  there  was  any  evidence 
showing  that  there  was  an  unimproved  unconnected  county-road  within 
two  miles  of  this  free  turnpike  road  at  any  point  thereon,  the  report  of  that 
case  does  not  show.  It  would  seem  that  the  unconstitutionality  of  the  act 
was  claimed,  for  the  reason  that  this  free  turnpike  was  crossed  by  another 
free  turnpike,  and  that  therefore,  only  such  land  within  a  mile  of  such 
crossing  benefited  by  the  proposed  turnpike  road  should  be  taxed,  or 
rather  should  be  taxed  only  in  proportion  to  the  benefit  derived  therefrom. 
This  discrimination  it  was  claimed,  rendered  the  act  unconstitutional. 
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The  court  after  deciding  that  the  legislature  in  the  exercise  of  the 
general  taxing  power  as  distinguished  from  the  power  of  local  assessment, 
may  create  a  special  taxing  district  without  regard  to  municipal  or  politi- 
cal sub-divisions  of  the  state,  for  defraying  the  expenses  of  constructing 
and  maintaining  public  roads  then  proceed  to  say  inferentially  that  if  the 
record  did  $how  the  existence  of  such  other  free  turnpike,  and  that  it 
crossed  the  turnpike  in  question,  the  act  and  its  operation  would  be  in  that 
respect  unconstitutional.  We  quote  from  the  opinion:  "All  property 
within  the  taxing  district  must  be  taxed  by  a  uniform  rule,  according  to 
its  true  value  in  money."  Under  the  statute  it  is  plain;  that  property 
within  the  taxing  district  and  within  a  mile  of  the  crossing  of  another  free 
turnpike  road,  is  not  taxable  by  the  same  rule  that  applies  to  other  prop- 
erty within  the  district.  *  *  *  Under  the  statute  now  being  consid- 
ered, the  record  does  not  show  whether  or  not  the  taxes  levied  for  the  con- 
stiuction  of  the  Biddinger  road  improvement  would  be  uniform  upon  all 
the  real  and  personal  property  within  the  taxing  district,  viz:  within  one 
mile  on  each  side  of  the  Biddinger  road.  Qearly  if  the  Biddinger  road 
improvement  did  not  cross  any  other  free  turnpike  road,  the  rule  of  uni- 
formity required  by  the  constitution  is  not  violated.  We  do  not  know, 
and  cannot  assume  that  there  is  such  a  crossing."  And  the  court  then 
proceed  to  say  that  an  act  will  not  be  declared  absolutely  void,  if  under  cer- 
tain circumstances  which  may  or  may  not  exist,  the  operation  of  the  stat- 
ute would  not  violate  the  principle  of  uniformity  required  by  the  constitu- 
tion.    Cooley's  Constitutional  Limitations,  section  178. 

Now,  if  for  the  reason  suggested,  this  act  would  have  been  unconsti- 
tutional, unquestionably  had  the  record  shown  the  existence  of  such  a 
county  road  as  is  admitted  by  the  answer  in  this  case,  for  that  reason  must 
it  also  have  been  declared  unconstitutional,  the  uniformity  required  by 
section  2,  of  article  12,  of  the  constitution  being  disregarded  in  both  cases. 
The  record  in  the  Bowles  case  supra,  not  showing  that  another  turnpike 
crossed  the  one  in  question,  the  court  had  the  right  to  and  did  presume 
that  the  Commissioners  had  proceeded  according  to  law ;  that  the  extra  tax 
was  properly  levied  for  a  distance  of  one  mile  upon  either  side,  upatt  all 
real  and  per sotial  property  and  that  another  free  turnpike  did  not  cross 
the  road  in  question;  thus  the  act  having  a  constitutional  operation — ^no 
discrimination  being  made  in  favor  of  any  property  within  the  mile  upon 
either  side. 

It  appearing  therefore  upon  a  fair  reading  of  the  petition  and  answer 
in  this  case  that  an  unimproved  and  unconnected  county-road  lies  within 
two  miles  of  this  free  turnpike  road,  all  property,  real  and  personal,  is  not 
liable  to  be  and  we  presume  has  not  been  taxed  according  to  a  uniform 
rule  within  the  taxing  district,  and  for  that  reason  the  operation  of  the 
statute  IS  in  contravention  of  the  uniform  rule  provided  by  section  2,  of 
article  12,  of  the  constitution,  and  so  far  as  this  case  is  concerned,  void. 
The  demurrer  is  sustained  and  unless  defendants  desire  leave  to  ^end, 
denying  that  such  a  county-road  does  in  fact  exist,  a  decree  will  be  en- 
tered perpetually  enjoining  the  collection  of  the  extra  tax  against  the  plain- 
tiflF. 

Von  Segfgern,  Phares  &  Dewald,  for  plaintiff. 

T.  J.  Miller,  and  County  Solicitor,  for  defendants. 
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COURTS— MORTGAGE.  412 

[Superior  Court  of  Cincinnati,  General  Term,  July,  1881.] 
tSARAH  K.  MILLER  v.  W.  P.  HULBERT  et  al. 

Where  the  district  court  reverses  the  finding  of  the  superior  court  in  special 
term,  this  court  in  general  term  will  regard  the  controversy  as  no  longer  open. 

The  action  being  to  enforce  payment  of  rent  under  a  lease,  and  the  district  court 
having  decided  the  transaction  to  be  a  mortgage,  the  plaintiff  being  a  devisee 
of  real  estate,  has  no  right  of  action,  but  the  claim  must  be  enforced  by  the 
executors. 

HARMON,  J. 

The  plaintiflF,  as  devisee  of  the  late  Griffin  Taylor,  claims  to  be  the 
owner  of  a  lot  on  Main  and  Court  streets,  upon  which  the  defendants,  as 
representatives  of  J.  W.  Coleman,  deceased,  had  a  perpetual  lease.  The 
plaintiff  seeks  to  enforce  the  payment  of  rent,  under  the  covenants  of  a 
iease.  The  property  was  deeded  to  Griffin  Taylor  by  J.  W.  Coleman  in 
1841,  and  this  perpetual  lease  was  given  back.  The  defendants,  by  an- 
swer, say  that  the  transaction  was  in  fact  a  mortgage  by  Coleman  to  Tay- 
lor, which  making  the  proper  credits  for  usurious  interest  in  the  shape 
of  rents,  had  been  paid  off,  and  ask  a  reconveyance  of  the  property.  The 
court,  at  the  special  term,  found  that  it  was  not  a  mortgage,  but  a  condi- 
tional sale,  and  gave  a  decree  for  the  plaintiff,  {anu  44),  which  the  dis- 
trict court  reversed,  (ante  179),  finding  the  transaction  to  be  a  mortgage, 
The  case  was  remanded,  and  now  comes  before  the  general  term  on  reser- 
vation on  the  mandate,  the  pleadings  and  the  same  evidence. 

A  majority  of  the  court  were  of  opinion  that  the  question  whether  the 
transaction  was  a  mortgage  or  a  conditional  sale  is  no  longer  open  to  en- 
quiry; not  because  the  decision  of  the  district  court  is  binding,  in  the  ordi- 
nary sense,  on  the  general  term  of  this  court,  but  because  it  is  a  decision 
of  this  question  in  this  very  case  by  a  court  of  co-ordinate  jurisdiction,  and 
the  case  is  reserved  to  general  term  in  the  shape  it  stood  at  special  term, 
after  it  was  remanded  from  the  district  court.  The  question  should,  then, 
be  considered  settled,  subject  only  to  review  by  the  supreme  court-  The 
transaction  being  a  mortgage,  the  plaintiflF  has  no  right  of  action,  being 
only  a  devisee  of  real  estate,  and  though,  by  an  amended  answer  and 
cross-petition,  the  defendants  have  made  the  representatives  of  Griffin 
Taylor  parties,  and  they  have  answered  they  ask  no  foreclosure,  btit  simply 
deny  and  ask  to  be  dismissed  with  their  costs ;  nor  do  the  defendants,  the 
representatives  of  Coleman,  ask  any  affirmative  relief  against  the  execu- 
tors. They  present  neither  allegation,  prayer  nor  proof  to  make  out  a  case 
entitling  them  to  redeem  the  property  jfrom  the  lien  of  the  mortgage.  They 
do  not  aver  the  executors  of  Taylor  have  refused  to  receive  the  balance 
due.  They  do  not  make  any  tender  of  balance  due  or  ask  the  court  to 
what  is  due,  considering  it  as  a  mortgage  oflfering  to  pay  into  court  the 
amount  when  found.  They  simply  say  they  have  paid  the  whole  debt, 
and  ask  a  reconveyance  of  the  property. 

The  court  is  unable  to  find  by  any  mode  of  figuring  that  the  debt  has 
been  paid.  Payments  of  rents  which,  according  to  the  district  court,  are 
for  interest  made  prior  to  1848,  cannot  be  credited  on  the  principal,  be- 
cause there  was  no  law  in  1848  authorizing  that  to  be  done,  and  certainly 
the  payments  made  since  have  not  been  sufficient  to  pay  oflf  the  payments 

,1  I  -  •- - 1 

tA  motion  to  file  a  petition  in  error  in  this  case  was  refiised  by  the  supreme 
court.  May  9, 1882. 
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remaining  due.  The  only  conclusion  the  court  could  reach,  therefore, 
was  that  both  the  petition  and  cross-petition  must  be  dismissed,  leaving 
the  executors  of  Taylor  to  enforce  this  mortgage,  if  they  are  content  to  rest 
on  the  decision  of  the  district  court  that  it  be  a  mortgage,  or  leaving  the 
representatives  of  Coleman,  by  proper  tender,  to  lay  the  ground  for  an 
action  to  compel  a  redemption  or  to  an  action  of  account. 

Judge  Foraker  dissented  from  the  opinion  of  the  majority,  in  holding 
that  the  court  should  not  go  behind  the  decision  of  the  district  court  that 
this  was  a  mortgage.  The  judge  was  of  opinion  that  the  whole  case  was 
before  this  court,  and  they  were  bound  to  decide  the  question  for  them- 
selves, the  decision  of  the  district  court  being  simply  that  of  a  court  of 
equal  authority,  and  as  such  entitled  to  proper  respect  and  consideration. 
He  adhered  to  the  view  he  had  ainiouuced  at  special  term»  (ante  44,)  alter 
careful  consideration,  that  the  transaction  was  a  contract  of  sale,  and  not 
a  mortgage. 

M.  B.  Hagans  and  W.  M.  Ramsey  for  the  plaintiff. 

General  Durbin  Ward,  for  defendant. 


427  1  RELEASE  OF  DOWER. 

[Hamilton  District  Court,  June,  1881.] 

Cox,  Johnston  and  Longworth,  J  J. 

tJ.  J.  WAGNER,  Executor,  et  al.  v.  SARAH  A.  COX. 

Where,  in  consideration  of  a  mother  releasing  dower  in  property  sold  by  heirs, 
her  children,  each  child  agrees  to  pay  her  $800,  and  gives  a  note  for  that  amount, 
witli  a  provision*  in  it  that  if  he  pay  her  $20  every  January  and  July  of  her  life, 
it  shall  discharge  the  note,  and  an  heir  pays  until  nearly  half  the  amount  is 
paid  and  then  becomes  in  default,  the  widow  is  entitled  to  recover  the  full 
amount  of  the  note.  The  amount  is  the  value  of  the  dower  interest,  and  the 
failure  to  pay  did  not  result  in  a  penalty,  but  was  a  failure  to  exercise  an  option. 

Error  to  the  Court  of  Common  Pleas. 

LONGWORTH,  J. 

In  1866  Jacob  Cox  died  intestate,  owning  100  acres  of  land  on  Montgomery 
pike  about  eight  miles  from  the  city.  He  left  a  widow  and  eight  children.  These 
children  partitioned  the  land  between  them,  the  widow  releasing  her  dower,  and 
each  of  the  children  agreeing  to  pay  her  the  sum  of  $800  in  consideration  of  the 
release  of  the  dowen  Notes  tor  this  amount  secured  by  mortgage  on  the  property 
were  given  bv  each  of  the  diildren.  Thie  suit  is  brought  on  one  of  these  notes. 
The  note  reads  as  follows: 

"For  value  received  I  promise  to  pay  to  Sarah  Cox  $800,  provided  that  if  I  pay 
on  the  first  day  of  January  and  the  first  day  of  July  of  each  year  $20  during  the  life 
of  Sarah  Cox,  it  shall  discharge  this  note  and  mortgage." 

These  semi-annual  payments  were  made  until  they  amounted  to  $898.  Then 
there  was  a  default.  Suit  was*  then  brought,  and  the  defendant  then  tendered  the 
amount  in  default  in  court. 

The  only  question  in  the  case  is,  whether  under  a  proper  construction  of  this 
instrument,  the  $800  is  to  be  regarded  as  a  penalty  or  not.  If  it  is  a  penalty,  it  is 
void.  The  evidence  is  clear  and  uncontradicted  that  the  agreement  between  the 
parties  was  to  pay  $600  as  the  fair  value  of  this  dower  interest.  They  gave,  it  is 
true,  an  option  to  pay  a  suni  semi-annually  during  life,  which  would  release  them 
from  payment  of  the  whole  debt.  Their  failure  to  pay  it  did  not  result  in  a  penalty; 
but  it  was  simply  a  failure  to  exercise  an  option,  which  had  been  given.  Judgment 
in  favor  of  mother  affirmed. 

tThis  case  was  affirmed  by  the  supreme  court    See  opinion,  40  O.  S.,  539. 
2    L.  B.        16 
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BUILDING  ASSOCIATIONS— USURY. 

[Superior  Court  of  Cincinnati,  General  Term,  July,  1881.] 
JUNGKUNTZ  V.  WEST  LIBERTY  BUILDING  ASS'N  No.  1. 

An  agreement  that  retiring  members  of  a  building  association  may  take  out  the 
money  they  had  paid  in,  and  interest  thereon  at  a  rate  above  eight  per  cent, 
is  not  usurious. 

Where  a  retiring  member  is  entitled  to  receive  back  the  money  paid  in,  and  to 
secure  him  against  insolvency,  he  takes  part  in  cash,  and  part  in  a  note  pay- 
ing at  the  winding  up  of  the  association,  his  taking  the  cash  and  note  is  not 
an  accord  and  satisfaction. 

The  association  cannot  withhold  part  of  the  money  as  retiring  member  is  enti- 
tled to  receive,  until  its  winding  up,  for  apprehension  of  ultimate  insolvency, 
to  relieve  which  the  member  would  be  obliged  to  contribute.    It  is  a  liability 
only  to  be  enforced  in  an  action  directly  between  creditors  and  the  stock 
holder,  and  a  counterclaim  will  not  lie  in  favor  of  the  association. 

FORCE,  J. 

This  suit  was  brought  by  a  retiring  member  of  the  building  associa- 
tion to  recover  money  he  had  paid  in.  One  article  of  the  constitution  pro- 
vided that  non-borrowing  members  could  withdraw  at  any  time,  taking 
out  the  money  they  had  paid  in,  and,  in  addition,  interest  at  the  rate  of  6, 7, 
8,  or  9  per  cent.,  according  to  the  time  they  had  remained  in.  The  plain- 
tiflF  had  become  a  member  and  gave  notice  that  he  intended  to  withdraw, 
at  that  time  being  entitled  to  8  per  cent.,  on  the  money  he  had  taken  out. 
Some  apprehension  arose  as  to  the  ultimate  solvency  of  the  association,  so 
that  before  he  actually  received  the  money  the  association  passed  a  reso- 
lution declaring  that  withdrawing  members  should  be  paid  only  6  per 
cent.,  in  any  case  on  the  amount  they  paid  in — 75  per. cent,  down,  and  a 
note  for  the  remaining  25  per  cent.,  which  note  was  not  to  be  paid  until 
the  winding  up  of  the  association.  The  plaintiff  was  tendered  75  per  cent, 
in  cash  and  a  note  for  the  balance,  and  so  much  of  the  note  was  only  to  be 
paid  as  could  be  distributed  to  the  member  in  a  due  proportion  after  pay- 
ing all  creditors.  He  took  the  cash  and  the  note,  and  now  sues  for  the 
balance  claimed  to  be  due,  according  to  the  provisions  of  the  constitu- 
tion at  that  time. 

It  was  claimed  on  behalf  of  the  association,  first,  that  the  allowance 
of  more  than  six  per  cent,  would  be  usury;  second,  that  the  parties  had 
come  to  an  agreement  and  had  finally  settled  the  matter;  third,  that  if  it 
was  not  settled  by  agreement  of  parties,  yet.  as  the  plaintiff  was  a  mem- 
ber of  the  corporation,  which  was  in  debt,  he  is  subject  to  contribution, 
under  his  liability  as  a  stockholder. 

Judge  Force  remarked,  in  disposing  of  the  case,  that  this  is  not  a  case 
where  usury  can  be  pleaded.  The  money  paid  in  by  members  of  the 
association  is  not  a  loan  to  be  returned,  at  all  events.  If  the  association 
is  prosperous,  it  may  be  returned ;  if  the  adventure  is  disastrous,  it  may  be 
lost.  If  the  association  prospers,  the  money  may  be  returned  with  an  ad- 
dition. A  member  going  into  a  building  association  takes  all  these 
chances.  The  money  advanced  is  put  at  risk.  The  increase,  if  any, 
which  he  receives,  is  not  interest.  It  is  profit  on  the  adventures,  and 
where  a  member  withdraws,  in  anticipation  of  the  winding  up,  and  re- 
ceives an  addition,  such  as  this  plaintiff  received,  it  is  not  interest  on 
money  loaned.  It  is  an  adjusted  profit  of  money  put  into  the  enterprise, 
and,  hence,  whether  it  be  one  per  cent,  or  ten  per  cent,  it  is  not  interest, 
and  can  not  be  usurv.     As  to  the  next  defense,  accord  and  satisfaction, 
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the  evidence  does  not  show  that  the  plaintiff  assented  to  the  settlement  pro- 
posed by  the  defendant,  but  shows  the  contrary.  As  to  the  third  defense, 
in  which  it  is  claimed  the  association  can  set  up  a  counter-claim  against 
the  plaintiff  on  his  liability  as  a  stockholder,  the  court  held  that  where 
a  stockholder  of  a  corporation  is  held  liable  to  the  amount  of  his  stock, 
it  is  a  liability  not  to  the  parties  to  the  suit  who  were  not  held  to  be  cor- 
poration but  to  the  creditors,  and  one  which  must  be  enforced  directly  by 
the  creditor  against  the  member,  and  although  formerly  corporations  were 
correct  practice.  Hence,  it  is  a  matter  directly  between  the  creditors  and 
stockholders. 

Judgment  for  plaintiff. 

S.  T.  Crawford  and  John  Benzinger,  for  plaintiff. 

John  S.  Conner,  for  defense. 


635  PARTITION. 

[Hamilton  Common  Pleas  Court,  July,  1881.] 
ROBERT  LANG,  Guardian,  etc,  v.  LEROY  S.  BARNARD  et  al. 

The  provision  that  a  guardian  may  do  any  act  in  reference  to  the  partition  of  an 
estate  that  the  ward  could  do  if  of  age  (Rev.  Stat.,  sections  5756,  5772,)  author- 
izes the  guardian  to  'bring  the  action.  (A  contrary  legislative  intent  cannot  be 
inferred  from  the  fact  that  the  express  authority  to  bnng  such  action  was  con- 
tained in  the  act  of  1820,  and  was  omitted  in  the  act  of  1881;  like  the  act  now  in 
force,  the  act  of  1820  not  being  limited  to  guardians  of  minors,  and  as  partition 
effects  possession,  and  not  title,  such  inference  would  be  unreasonable. 

AVERY,  J. 

Petition,  by  the  guardian  of  a  minor  for  partition.  Demurrer  on 
ground  that  the  action  is  not  maintainable  by  a  gdardian. 

Held: — ^The  statute  provides  that  any  person  entitled  to  partition  may 
file  his  petition  therefor,  and  that  the  gtiardian  of  a  minor  idiot  or  insane 
person  may,  on  behalf  of  his  ward,  do  or  perform  any  act,  matter  or  thing, 
respecting  the  partition  of  an  estate  which  such  minor  or  insane  person 
could  do  under  the  provisions  of  the  statute  if  he  were  of  age  and  of  sound 
mind.    Sections  5756,  5772,  Revised  Statutes. 

Certainly,  if  of  age,  the  minor  could  file  this  partition,  and  therefore 
taking  the  words  of  the  statute,  the  guardian  may  now  do  so. 

But  it  is  said  the  act  of  1820  which  also  declared  that  the  guardian  of 
a  minor  might,  on  behalf  of  his  ward,  do  any  act  or  thing  respecting  the 
partition,  contained  in  addition  an  express  provision  for  bringing  the 
action  by  the  guardian;  and  that  the  act  of  1831,  like  the  statute  now  in 
force,  omitted  this  provision.  The  provision  of  the  act  of  1820  was  not, 
however,  limited  to  the  guardianship  of  minors.  The  words  were,  "Any 
person  being  joint  tenant,  tenant  in  common,  or  co-parcener,  and  the 
executor,  administrator,  guardian,  or  agent  of  such  person  may  file  a  pe- 
tition." Although  this  was  omitted  in  the  act  of  1831,  that  act  still  con- 
tained the  provision  for  the  doing  of  any  matter  or  thing  by  the  guardian 
respecting  the  partition.  The  inference  then  of  legislative  intention  to 
exdude  demand  of  partition  by  the  guardian  is  not  at  all  plain.  Consider- 
ing that  a  partition  proceeding  does  not  affect  title,  but  only  possession, 
and  that  the  duty  of  a  guardian  to  manage  the  estate  for  the  best  interest 
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of  the  ward  may  often  require  that  he  should  hold  it  in  severality,  any  such 
inference  would  be  against  reason. 

Demurrer  overruled. 

Wulsin  &  Worthington,  for  defendants. 

C.  K.  Browne,  for  plaintiff. 


HOMESTEAD.  636 

[Hamilton  Common  Pleas  Court,  July,  1881.] 
CHARLES  EVANS,  Adnir.,  v.  JOSEPHINE  STAGGAMAN  et  al. 

On  decree  for  sale  by  the  probate  court  on  administrator's  petition  to  pay  debts, 
there  being  no  liens  to  preclude  the  allowance  of  a  homestead,  the  omission  of 
the  widow  to  ask  assignment  of  a  homestead  by  metes  and  bounds.  Revised 
Statutes,  section  5437,  before  sale,  does  not  give  the  entire  proceeds  to  creditors, 
but  the  court  may  grant  an  allowance  out  of  the  proceeds.  If  ic  is  erroneous  to 
suppose  that  $500  is  intended  by  the  statute  to  be  given  in  lieu  of  homestead, 
yet  such  error  is  not  to  the  prejudice  of  any  creditor  unless  it  amounted  to  more 
than,  estimating  the  probabilities  from  the  ages  of  the  minor  unmarried  chil- 
dren, the  annual  commutation  would  amount  to. 

Krrok  to  the  Piobate  Couit. 
AVERY,  J. 

In  that  court,  upon  petition  of  administrator  to  pay  debts,  there  being 
no  liens  to  preclude  the  allowance  of  a  homestead,  the  homestead  of  the 
deceased,  upon  which  his  widow  and  four  unmarried  minor  children  con- 
tinued to  reside  after  his  death,  was  sold  for  some  $6,000,  and  $500  in  lieu 
of  a  homestead  allowed  to  the  widow  out  of  the  proceeds. 

Held: — That  in  this  there  was  no  error  to  the  prejudice  of  the  admin- 
istrator and  creditors.  It  would  have  been  the  duty  of  the  appraisers, 
upon  application,  before  the  sale,  to  set  off  by  metes  and  bounds  a  home- 
stead of  $1,000  for  so  long  as  any  unmarried  minor  child  continued  to 
reside  thereon.  Section  5437,  Taylor  v.  Thorn,  29  O.  S.,  569,  Revised 
Statutes.  But  not  having  done  this,  by  reason  that  no  application  was 
made,  it  did  not  follow,  therefore,  that  the  entire  proceeds  were  to  go  to 
the  creditors.  The  court  still  had  control  of  the  fund.  Creditors,  it  has 
been  held,  are  paid  out  of  the  proceeds  of  land  according  as  their  rights 
relate  to  the  land ;  when  land  is  converted  into  money,  rights  are  the  same 
as  before  the  conversion.  Jackson  v.  Reid,  32  O.  S.,  443,  446.  As  a 
homestead  of  $1,000,  or  if  the  premises  were  incapable  of  division,  $100, 
annually,  might  have  been  set  off  against  the  creditors  for  as  long  as  any 
unmarried  minor  child  resided  on  the  property,  it  would  have  been  no 
prejudice  to  them  to  take  the  estimated  value  thereof  out  of  the  proceeds. 
It  was  in  the  Siscretion  of  the  court,  in  the  absence  of  any  circumstances 
of  estoppel,  to  relieve  against  the  default  of  the  widow.  There  may  have 
been  error  in  assuming  that  the  statute  gave  her  $500  in  lieu  of  a  home- 
stead, but  it  was  not  to  the  prejudice  of  the  plaintiff  in  error,  unless  more 
than,  according  to  the  probabilities  derived  from  the  ages  of  the  children, 
was  to  be  estimated  as  the  value  of  the  homestead.  Considering  that  one 
of  them  was  not  more  than  ten,  and  that  there  were  four  in  all,  between 
nineteen  and  ten,  $500  would  appear  to  be  rather  beneath  than  beyond  toe 
value  of  a  homestead  of  $1,000  of  $100  annually  for  so  long  as  any  migbt 
continue  a  minor  unmarried. 

Affirmed  *..«.. 

Forrest  &  Mayer  and  Wilby  &  Wald,  for  plaintiff  m  error. 

D.  Thew  Wright,  for  defendant  in  error. 
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636  GAMBLING. 

[Hamilton  Common  Pleas  Court,  July,  1881.] 
LENA  BOBB  v.  J.  J.  HETSCH  et  al. 

1.  Owaers  of  separate  buildings  in  which  separate  sums  were  lost  at  gambling 

cannot  be  joined  as  defendants. 

2.  The  liability  of  the  owners  of  the  property  wherein  gambling  is  carried  on,  to 

one  who  has  lost  money  therein  is  created  only  after  judgment  obtained. 

AVERY,  J. 

Petition  to  recover  money  lost  at  lottery  playing.  The  defendants 
were  ten  in  number.  Against  the  first  five,  the  plaintiff  alleged  they  were 
indebted  to  her  in  $2,000  paid  and  lost  to  them  in  purchasing  lottery  tick- 
ets, and  playing  the  game  called  **policy."  Against  the  other  five  she 
alleged  they  were  owners  of  the  buildings  wherein  the  money  was  lost,  and 
that  they  permitted  the  same  to  be  used  and  occupied  for  the  purpose, 
whereby  such  property  became  liable.  The  owners  severally  demurred 
for  misjoinder,  and  for  that  the  petition  stated  no  cause  against  them. 

Held: — ^That,  while  it  did  not  appear  but  that  the  first  five  were  jointly 
engaged,  the  other  five  were  charged  each  with  owning  a  separate  piece 
of  property.  If  a  cause  of  action  against  them  was  stated  by  the  petition 
it  could  only  be  against  each  for  the  money  lost  in  the  building  owned  by 
him.     To  join  other  owners,  was  misjoinder. 

As  to  the  cause  of  action,  the  statute  is  that  the  owner  of  a  building, 
who  knowingly  permits  it  to  be  used  and  occupied  for  gaming  or  a  lottery, 
and  does  not  immediately,  in  good  faith  prosecute  an  action  for  recovery 
of  the  possession  thereof,  shall  be  considered  a  principal  in  the  business, 
section  4276,  Revised  Statutes.  But  the  exact  meaning  of  this  need  not 
be  determined  for  it  is  not  the  cause  of  action  stated.  Against  the  first 
five  the  cause  of  action  is  that  they  are  indebted;  against  the  other  five  that 
their  property  is  liable.  These  causes  are  stated  separately,  the  one  alleg- 
ing a  debt,  the  other  a  liability  of  the  property.  Whether  the  owners 
might  be  joined  as  principals,  is  a  question  not  raised  upon  a  petition  not 
joining  them  as  principals.  As  to  liability  of  their  property,  while  the  stat- 
ute creates  such  liability,  it  is  only  after  judgment  obtained,  section  4275, 
Revised  Statutes,  Binder  v.  Finkbonk,  25  O.  S.,  103. 

Hildebrandt  for  plaintiff. 

Wilby  &  Wald,  M.  F.  Wilson  &  J.  Meyers,  for  defendant. 


665  CORPORATIONS. 

[Hamilton  District  Court,  June,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

ADOLPH  HOF  v.  WESTERN  GERMAN  BANK. 

The  owner  of  stock  in  a  corporation  from  whom  the  certificate  has  been  stolen  un- 
indorsed, is  entitled  on  proof  of  loss  and  offer  of  indemnity  to  the  issuance  of  a 
new  certificate  for  whicn  mandamus  will  lie. 

COX.  J. 

The  plaintiff  says  that  he  and  his  brothers  were  the  owners  of  two 
shares  of  stock  in  the  Western  German  Bank,  and  that  upon  a  dissolution 
of  partnership  between  himself  and  brother  he  became  the  owner;  that 
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his  safe  was  broken  open  by  burglars  and  robbed ;  that  he  made  applica- 
tion to  defendant  to  issue  new  shares  of  stock,  he  giving  bond  to  indem- 
nify them  against  loss,  but  they  refused  to  do  so.  In  answer  they  set  vtp 
that  the  stock  was  owned  by  the  brother,  and  that  he  made  an  assignment 
for  the  benefit  of  creditors,  and  they  were  not  advised  whether  that  assign- 
ment was  finally  closed.  They  deny  the  larceny  of  the  stock.  The  tes- 
timony shows  the  ownership  of  the  stock;  the  preponderance  of  testimony 
is  that  it  was  never  indorsed.  The  testimony  of  the  president  of  the  bank 
is  that  the  plaintiff  made  a  request  for  a  duplicate  certificate;  that  he  ex- 
pressed himself  satisfied  with  the  bond,  but  insisted  that  he  should  call 
at  the  bank  before  the  duplicate  certificate  was  issued. 

The  court  found  that  the  plaintiff  was  entitled,  upon  proof  of  loss  of 
the  stock  and  upon  giving  a  bond  to  indemnify  the  bank  against  loss  by 
the  original  stock  turning  up  in  the  hands  of  an  innocent  holder,  to  a  per- 
emptory writ  of  mandamus,  and  granted  the  same. 

Hildebrandt,  for  relator. 

Forrest  &  Mayer,  for  defendant. 


BILL  OF  EXCEPTIONS.  665 

[Hamilton  District  Court,  July,  1881.] 

Cox,  Johnston  and  Longrworth,  JJ. 

PHILIP  KLUGMAN  v.  PHILIP  MAUK. 

Allowance  of  ezceptioms  should  appear  of  record. 
COX,  J. 

The  bill  of  exceptions  in  this  case  was  duly  signed,  sealed,  and  al- 
lowed, but  the  transcript  of  the  journal  does  not  show  its  allowance.  It 
is  necessary  that  the  allowance  of  the  exceptions  should  appear  upon  the 
journal.  Burke  v.  Railway  Co.,  26  O.  S.,  643;  Baldwin  v.  State,  6  O., 
16 ;  Acheson  v.  Bank,  8  O.,  117 ;  Hill  v.  Bassett:  27  O.  S.,  697. 

Judgment  affirmed. 

Simrall  &  Simrall,  for  plaintiff. 

Butterworth,  for  defendant. 


BILL  OF  EXCEPTIONS.  685 

[Hamilton  District  Court,  June,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

HENRY  BUCK  v.  JOSEPH  MILLS. 

Where  it  is  necessary  to  review  all  of  the  alleged  errors,  to  have  all  the  testimony, 
the  bill  of  exceptions  must  state  affirmatively  that  it  contains  all  the  evidence. 

COX,  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  01  the  coiut  of  com- 
mon pleas.  In  that  court  the  case  was  tried  before  a  jury.  Numerous 
errors  are  assigned  in  regard  to  receiving  and  ruling  out  testmiony  as  to 
particular  questions  set  out  in  certain  depositions.  But  the  depositions 
are  not  attached  to  the  bill  of  exceptions  nor  filed  in  the  case.  There  is 
endorsed  on  the  bill  of  exceptions  what  purports  to  be  an  agreement  that 
the  depositions  need  not  be  attached  to  it,  but  may  be  filed  with  the  papers. 
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but  it  is  only  signed  by  the  attorneys  on  one  side.  The  bill  of  exceptions 
does  not  state  affirmatively  that  all  the  testimony  is  set  forth,  nor  is  such 
the  fact  We  are  unable,  therefore,  to  look  into  the  question  attempted 
to  be  raised  by  the  petition  in  error,  and^he  judgment  of  the  court  below 
must  be  affirmed. 

O.  M.  &  A.  J.  Smith,  for  plaintiffs  in  error. 

Cowan  &  Ferris,  for  defendant  in  error. 


666  FRAUDULENT  CONVEYANCE— PARTIES. 

[Hamilton  District  Court,  July,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

tA.  CONSTABLE  v.  JOHN  WESER  et  al. 

"A  motion  to  make  a  person  interested  in  property  alleged  to  be  fraudulently  con- 
veyed, a  party  to  a  suit,  must  allege  that  he  has  an  interest  in  the  property,  or 
relief  must  be  prayed  against  him. 

COX,  J. 

The  case  was  originally  brought  to  set  aside  a  conveyance,  the  plain- 
tiff alleging  in  the  court  below  that  he  had  recovered  a  judgment  on  a 
promissory  note  against  Weser  and  one  Pfeiffer  and  wife;  that  after  judg- 
ment was  recovered  Pfeiffer  and  wife  conveyed  the  property  in  question 
to  defraud  creditors.  The  case  was  submitted  in  the  district  court  on  a 
motion  to  make  Weser  a  party  in  the  case  as  being  an  interested  party, 
without  whom  the  case  could  not  be  determined.  There  was  no  allega- 
tion in  the  petition  whatever  that  Weser  had  any  interest  in  the  property 
alleged  to  have  been  fraudulently  conveyed,  nor  is  any  relief  prayed 
agfainst  him,  and  the  motion  was  denied. 


666  [Hamilton  District  Court,  July  1881.] 

MARY  HARRISON  et  al.  v.  COUNTY  COMMISSIONERS. 
For  opinion  in  this  case  see,  post^  256. 

666  LIFE  INSURANCE. 

[Hamilton  District  Court  July,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

tWILLIAM  LOW  V.  UNION  CENTRAL  LIFE  INSURANCE  CO. 

1.  Though  onia  policy  void  ab  initio^  the  aftsured  can  recover  back  preminms  paid 

yet  where  the  policy  is  merely  voidable,  as  where  it  is  provided  that  "it  shall 
be  void  for  misrepresentation  as  to  age,"  which  being  for  the  benefit  of  the 
company,  can  only  be  taken  advantage  of  by  it,  and  the  assured  cannot  claim 
that  his  own  misrepresentation  must  avoid  the  policy,  the  premiums  alread; 
paid  cannot  be  recovered  back. 

2.  A  misrepresentation  in  applying  for  life  insurance,  as  to  the  age  of  a  person 

making  it,  nine  years  out  of  the  way,  is  material,  although  not  willfully,  made. 

On  Error  to  the  Superior  Court. 
LONGWORTH.  J. 

Low  filed  a  petition  against  the  defendant  in  the  superior  court  alleging  that  in 
1876  Michael  Low  was  insured  by  the  defendant  in  $3,000  for  his  benefit;  that  he 
continued  for  four  years  to  pay  premiums  upon  the  policy  regularly,  and  in  June, 
1680,  came  to  the  office  of  the  insurance  company  to  pay  the  premium  on  the  daj  It 

fA  motion  for  a  rehearinfl:  of  this  case  was  overruled  by  the  district  court  See 
opinion,  ^j/— (a.  c.  7  BulL  113.) 

t  This  case  was  affirmed  by  the  supreme  court    See  opinion,  41  O.  S.,  273. 
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was  due,  but  the  officers  of  the  company  refused  to  receive  it  or  to  recognize  the 
policy;  that  he  thereupon  brou-ght  suit  to  recover  the  premiums  already  paid.  The 
defendant's  answer  admits  all  the  facts,  but  alleges  that  the  policy  contained  a  con- 
dition that,  if  any  representation  made  in  the  application  for  insurance  should  be 
false,  the  policy  would  be  void;  that  it  was  alleged  in  the  application  that  Low  was 
fifty-eight  years  of  age,  while  he  was  in  fact  several  years  older,  and  having  found 
out  that  fact  they  refused  to  recognize  the  existence  of  the  policy.  To  this  answer 
no  reply  was  filed.  The  plaintiff  introduced  the  policy  of  insurance  and  rested. 
The  defendants  declined  to  offer  evidence.  The  court  was  requested  by  the  plain* 
tiff  to  instruct  the  jury  that  the  fact,  that  the  representation  was  false,  was  not  a 
sufficient  defense  to  the  plaintiffs'  claim,  unless  it  was  alleged  and  proved  that  it  was 
willfully  false  and  fraudulent,  which  instruction  the  court  refused  to  give;  judgment 
was  rendered  upon  the  verdict,  and  this  proceeding  in  error  is  instituted  to 
reverse  it. 

The  court,  in  disposing  of  the  case,  said  that  the  question  to  be  determined 
arose  in  precisely  the  same  way  as  though  a  demurrer  had  been  filed  to  the  petition; 
the  answer  admitted  the  facts  alleged  in  the  petition  and  the  reply,  the  facts  alleged 
in  the  answer,  and  the  introduction  of  the  policy  in  evidence  was  merely  surplusage. 
The  petition  alleged  that  the  statements  in  the  application  for  the  policy  were 
averred  to  be  in  all  respects  true  by  the  insured,  they  being  treated  as  warranties, 
and,  further,  that  one  of  the  conditions  of  the  policy  was,  that  should  the  policy 
become  void  by  reason  of  a  violation  of  any  of  the  conditions,  the  payments  made 
thereon  should  be  forfeited  to  the  company.  The  contention  of  the  plaintiff  was 
twofold.  First,  he  insisted  that  the  mere  fact  that  the  representation  was  false 
would  not  release  the  company  from  its  obligation  under  the  policy  unless  it  ap- 
peared that  the  representations  were  willful  or  fraudulent  upon  his  part;  and,  sec- 
ond, that  if  he  was  not  right  in  this  assumption,  the  policy  became  null  and  void 
ab  initio  by  reason  of  this  breach,  and,  having;  become  void,  al.  premiums,  paid  under 
it  were  wrongfully  paid,  and  he  has  a  right  to  recover  them  baclc 

As  to  the  first  claim,  the  plaintiff  based  it  upon  the  authority  of  several  cases 
cited,  but  by  a  consideration  of  those  cases,  it  distinctly  appeared  that  the  policies 
upon  which  they  were  brought  expressly  stated  that  they  should  be  void  if  it  should 
appear  that  any  statement  was  willfully  false  or  fraudulent.  Such  a  condition  was 
not  in  the  policy  in  this  suit.  The  representation  was  that  the  insured  was  fifty- 
eight  years  of  age,  when,  in  reality,  he  was  several  years  older.  He  was,  in  fact, 
sixty-seven  years  old,  as  appeared  by  a  deposition,  not,  however,  in  evidence.  Such 
a  misrepresentation  was  clearly  a  material  one. 

As  to  the  second  question,  if  the  company  wrongfully  declared  the  policy  for- 
feited, relief  could  be  granted  the  plaintiff;  Ins.  Co.  v.  Pottker,  33  O.  S.,  459.  If, 
on  the  other  hand,  the  policy  was  void  ab  initio,  such  relief  would  be  granted;  for 
money  paid  by  way  of  premiums  on  a  void  policy  may  be  recovered  back.  But,  if 
the  policy  is  simply  voidable  on  the  election  of  the  company,  then  the  express  con- 
tract that  all  premitmis  theretofore  paid  should  be  forfeited  would  apply.  The  rep* 
resentation  in  the  policy  as  to  age  is  simply  for  the  benefit  of  the  company,  and  can 
only  be  taken  advantage  of  by  it.  The  msured  was  not  in  the  position  to  say  that 
his  own  misrepresentations  should  void  the  policy.  The  defendant  in  this  case  had 
the  right  to  forfeit  the  policy. 

Judgment  affirmed. 


[Hamilton  District  Court,  October,  1881.] 
ROBERT  F.  CARVER  v.  THOMAS  WILLIAMS  et  al. 
For  opinion  in  this  case,  see  6  Dec  R.,  1084  (s.  c.  10  Am.  Law  Rec.  310.) 
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[Hamilton  District  Court,  October,  1881.] 
MARY  J.  PERIN,  Exrx.  v.  COMMlSSIONERa 
For  opinion  in  this  case,  see  6  Dec.  R.,  1085;  (s.  c.  10  Am.  Law  Rec.,  81L) 
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[Hamilton  District  Court,  October,  1881.] 
SCHOTT  V.  HUNT. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1087;  (s.  c.  10  Am.  Law  Rec,  818.) 
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674  [Hamilton  District  Court,  October,  ISSL] 

SCHULTZ  V.  MEYER. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1086;  (s.  c.  10  Am.  Law  Rec,  312.) 


691  DEEDS. 

[Superior  Court  of  Cincinnati,  General  Term,  October,  188L] 

Foraker,  Force  and  Harmon,  JJ. 

GEORGE  GERKE  et  al.  v.  MAGDALENA  GERKE  et  al. 

A  voluntary  conveyance  made  by  a  man  in  his  last  sickness,  at  a  time  when  his  mind 
was  very  weak,  and  it  appears' that  he  did  not  exercise  what  little  capacity  he 
hadj  will  be  set  aside  when  it  appears  that  he  did  not  know  the  signincance  of 
his  acts,  and  the  nature  of  the  act  justifies  the  conclusion  that  he  has  been  over- 
come by  undue  influence,  and  the  deed  was  not  read  to  him  before  signing, 
although  there  had  been  times  when  he  was  willing  and  desirous  of  making  a 
similar  disposition  of  his  prpperty,  and  he  had  given  instructions  as  to  the 
drawing  of  the  conveyance  he  signed. 

FORAKER,  J. 

This  cause  was  reserved  from  special  term  upon  the  evidence. 

It  is  a  suit  in  equity  to  set  aside  certain  conveyances  of  certain  real 
estate.  The  ground  upon  which  this  is  asked  is  mental  incompetency  and 
undue  influence. 

The  conveyances  in  question  are:  1st.  A  deed  from  John  Gerke 
to  Christian  Ziegler,  in  trust  to  be  conveyed  by  him  to  said  John  and  Mag- 
dalena  Gerke  for  life;  with  remainder  over  to  the  survivor,  with  remainder 
over  again  on  the  death  of  the  survivor,  to  George  Gerke;  and  in  case  he 
do  not  so  long  survive,  with  remainder  over  to  George  E.  Gobrecht;  and 
in  case  he  do  not  so  long  survive,  remainder  over  to  William  Kessler; 
and  in  case  he  do  not  so  long  survive,  remainder  over  to  Peter  Kessler; 
and  in  case  he  do  not  so  long  survive,  remainder  over  to  John  Gerke,  Jr., 
for  the  following  uses  and  trusts,  viz: 

To  have  and  to  hold  said  premises  during  the  joint  lives  of  said 
George  Gerke,  John  Gerke,  Jr.,  Elizabeth  Kuerze  (formerly  Gerke),  Mag- 
dalena  KarhofJ,  Elizabeth  Gobrecht,  Catharine  Pfeffer,  Peter  Kessler  and 
William  Kessler,  (5t  the  survivor  of  them;  and  to  lease  or  rent  the  same 
in  whole  or  in  part,  as  may  seem  best  to  him  and  collect  and  divide  the  in- 
come thereof  semi-annually,  one-half  to  George  Gerke,  John  Gerke,  Jr., 
and  Elizabeth  Kuerze,  or  their  respective  heirs,  the  other  half  to  the  others 
named  or  their  respective  heirs,  with  remainder  over,  after  the  death  of 
the  last  survivor  of  the  beneficiaries  named  in  fee  simple  to  the  respect- 
ive heirs  of  the  several  beneficiaries:  the  heirs  of  each  taking  in  fee  the 
share  their  ancestor  had  enjoyed  for  life. 

This  deed  was  executed  on  the  21st  day  of  February,  1876,  and  the 
property  conveyed  was  a  lot  situate  on  the  south  west  comer  of  Eighth 
and  Depot  streets,  in  the  city  of  Cincinnati,  on  which  the  grantor  had  then 
recently  erected  at  a  cost  of  about  $65,000  a  handsome  building,  contain- 
ing a  large  hall,  designed  by  him  to  be  dedicated  to,  and  used  for  musical 
purposes  and  which,  in  consonance  with  this  idea,  he  christened  "Bee- 
thoven Hall." 
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The  second  deed  is  one  made  by  the  said  Christian  Ziegler,  on  the 
23rd  day  of  February,  1876,  conveying  said  property  in  accordance  with 
the  provisions  as  above  recited  of  his  trust. 

The  plaintiffs  in  this  suit  are  George  Gerke,  John  Gerke,  Jr.,  and 
Elizabeth  Kuerze.  The  defendants  are  Magdalena  Gerke,  Christian 
Ziegler,  George  E.  Gobrecht,  William  Kessler,  Peter  Kessler,  Magda- 
lena Karhoff,  Elizabeth  Gobrecht  and  Catharine  Pfeffer. 

The  plaintiffs  are  the  children  of  John  Gerke  by  his  first  marriage. 

The  defendant  Magdalena  Gerke  was  his  second  wife,  and  is  his 
widow.  The  defendants  William  Kessler,  Peter  Kessler,  Magdalena  Kar- 
hoff, Catharine  Pfeffer  and  Elizabeth  Gobrecht  are  her  children  by  a 
former  marriage.  Geo.  E.  Gobrecht  is  a  son-in-law  of  Magdalena  Gerke. 
Christian  Ziegler  is  made  a  party  only  because  as  the  trustee  named  he 
is  connected  with  the  title. 

The  controversy  is  therefore  between  the  children  of  Gerke  and  his 
second  wife,  and  her  children. 

John  Grerke  made  no  will,  hence,  but  for  these  deeds  the  property  in 
question,  subject  only  to  Mrs.  Gerke's  dower  interest,  would  have  des- 
cended in  fee  to  the  complainants,  at  his  death  in  1876.  By  these  deeds 
they  take  nothing  until  after  the  death  of  Mrs.  Gerke,  and  from  and  after 
that  time,  until  the  death  of  the  last  survivor  of  them,  they  and  their 
heirs,  take  but  one-half  of  the  net  income  and  at  the  expiration  of  that  time 
their  heirs  take  one-half  in  fee  simple. 

The  question  *s,  whether  or  not  the  evidence  shows  Gerke  to  have 
bcon  mentally  incompetent,  or  unduly  influenced  thereunto,  when  he  made 
the  deed  of  February  21,  1876,  to  Christian  Ziegler.  If  so,  both  it  and 
Ziegler*s  deed  made  in  pursuance  of  it,  must  of  course  be  set  aside. 

From  a  great  mass  of  testimony  taken  at  the  trial,  it  appears  that 
Gerke  commenced  life  poor,  and  died  in  1876,  at  the  age  of  only  54  years, 
iht  possessor  of  a  large  fortune.  He  carried  on  the  business  of  brewing 
and  distilling,  and  acquired  his  wealth  by  industry,  and  by  the  exercise  of 
soimd  business  judgment.  He  appears  to  have  been  a  man,  when  in 
good  health,  of  more  than  ordinary  mental  endowments.  In  1872  he  lost 
his  first  wife,  the  mother  of  the  plaintiffs.  Within  about  seven  months 
thereafter  he  married  for  his  second  wife,  Magdalena  Gerke,  then  Magda- 
lena Kessler,  one  of  these  defendants.  For  a  long  time  prior  to  this  mar- 
riage she  had  kept  a  saloon  diagonally  across  the  street  from  Gerke's  res- 
idence, and  he  had  spent  much  of  his  time  there  since  a  period  prior  to  the 
death  of  his  first  wife.  From  the  date  of  this  marriage  in  January,  1873, 
until  Gerke's  death  in  April,  1876,  he  seems  to  have  taken  less  interest  n 
his  business  and  to  have  given  himself  up  to  a  great  deal  of  extravagance, 
drinking,  and  dissipation  of  one  kind  and  another.  He  made  a  trip  to 
Europe  with  his  wife,  and  spent  large  sums  of  money  for  various  presents, 
almost  all  of  which  were  distributed  among  the  different  members  of  his 
wife's  familv. 

He  aided  his  wife's  sons  and  sons-in-law  in  business,  by  the  use  of 
money,  and  otherwise,  and  it  would  seem  from  the  evidence  that  he  was 
almost  continually  surrounded  bv  the  children  and  friends  of  his  wife. 

During  this  period  he  manifested  in  various  wavs.  considerable  van- 
itv.  Among  other  things  he  conceived  the  idea  of  having  some  kind 
of  a  monument  to  perpetuate  his  name.  His  mind  finallv  fevolved  the  hall 
here  in  controversv.  He  built  it  to  stand  for  the  honor  and  the  glory 
of  the  name  of  John  Gerke.     He  wanted  it  to  stand  for  one  hundred  ye;»rs. 
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The  question  arose  as  to  how  he  should  vest  the  title  to  secure  what  he 
desired.     Upon  this  he  consulted  Mr.  Tischbein,  as  }iis  attorney. 

Ihey  had  several  conferences.  It  was  finally  determined  that  the 
title  should  be  put  in  trust  according  to  the  form  of  the  deeds  that  were 
afterward  executed — for  the  beneht  of  his  children  only.  Thereupon 
Mrs.  (jerke,  who  was  present,  requested  that  her  children  too  be  made 
beneficiaries  of  the  trust.  After  manifesting  some  reluctance,  Gerke 
finally  consented  to  do  so,  and,  thereupon,  accordingly  directed  Mr.  Tisch- 
bein to  draw  up  the  deed  in  accordance  with  what  they  had  agreed  upon, 
including  his  wife's  children  as  beneficiaries. 

This  was  in  the  latter  part  of  the  year  of  1875,  shortly  before  the 
building  was  completed.  A  few  days  later,  Gerke  told  Mr.  Tischbein  he 
need  not  go  on  with  the  matter  of  preparing  the  papers,  as  he  wished  to 
see  him  again  and  talk  with  him  further  about  them  before  he  executed 
them.  In  consequence  of  this,  Mr.  Tischbein  did  not  draw  up  the  papers 
until  after  Mr.  Gerke's  last  illness  came  upon  him.  Why  he  should  ever 
have  drawn  them  at  all,  after  being  told  this,  does  not  appear. 

Mr.  Tischbein*s  testimony  is  uncontradicted  as  to  this  part  of  it,  and 
from  it  we  learn  that  he  never  received  any  additional  instruction  fronr 
Gerke,  and  never  talked  with  him  from  the  time  he  told  him  not  to  go  on 
with  the  preparation  of  the  papers  until  he  called  upon  him  to  have  them 
execute  it.  He  also  testifies,  and  his  testimony  is  uncontradicted  here  too, 
that  Mr.  Gerke  never  saw  the  deeds,  or  either  of  them,  or  any  draft  there- 
of, until  the  day  he  signed  the  one  he  executed.  •  His  language  being,  in 
substance,  that  Gerke  never  saw  the  deeds  as  written,  that  they  were  never 
explained  to  him  in  detail,  and  that  he  never  knew  anything  of  the  form 
in  which  the  deeds  were  drawn. 

During  the  year  1875  Gerke  had  a  severe  illness.  He  recovered  and 
was  able  to  go  about  and  attend  to  business,  when  he  desired  to  do  so. 
He  was  informed  by  his  physicians,  however,  that  his  sickness  had  been 
occasioned  by  excessive  drinking,  and  that  there  was  no  safety  for  him 
except  in  carefully  abstaining  therefrom.  He  appears  to  have  observed 
this  admonition  until  the  night  of  January  5,  1875,  at  which  time  he  had 
a  formal  or  dedicatory  opening  of  his  hall.  On  this  occasion  he  indulged 
too  freely,  and  in  consequence  he  was  taken  violently  ill  the  next  day. 
He  continued  ill  until  the  — day  of  April,  1876,  when  he  died. 

On  the  21st  day  of  February,  during  this  illness,  he  executed  two 
instruments.  The  first  was  a  lease  of  the  property  in  question  to  George 
E.  Gobrecht  and  the  other  was  the  deed  to  Ziegler. 

There  is  a  great  mass  of  testimony  as  to  his  condition  at  this  time. 
We  are  satisfied,  from  a  careful  examination  of  this,  that  many  of  the  wit- 
nesses, who  testified  about  seeing  him  during  his  illness,  and  as  to  the 
mental  condition  in  which  they  found  him,  confused  his  first,  with  his 
second  illness,  and  therefore,  are  of  the  opinion  that  much  that  is  con- 
tained in  the  record  must  be  disregarded  in  an  effort  to  arrive  at  his  true 
condition  on  the  21st  day  of  Febriiary,  1876.  There  is,  however,  an 
abundance  of  testimony  directlv  in  point,  and  although  there^  is  niuch 
contradiction  in  it,  vet  we  have  been  able  to  reach  a  conclusion.  Mrs. 
Gerke  and  George  lE.  Gobrecht  were  present  when  he  signed  the  deed. 
A  Mr.  Schick  testifies,  that  he  also  was  present.  All  these  testify  for  tHe 
defendants  as  to  his  condition  at  the  time. 

Frederick  Tischbein,  the  lawyer  who  drew  the  deed,  and  who,  as 
Notary,  took  Gerke's  acknowledgment,  Oiarles  H.  Davis,  an  attesting 
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witness,  and  Dr.  Ihornton,  the  family  physician,  were  also  present  and 
they  testify  for  the  plaintitts. 

From  this  testimony,  it  appears  that  Mr.  Gobrecht  sent  for  Mr.  Tiach- 
bein  to  come  to  Mr.  Gerke's  and  to  bring  with  him  the  lease  from  Gerki 
CO  Gobrecht  for  Gerke  to  sign  it.  Mr.  Tischbein  came  and  in  the  presence 
of  himself,  Mr.  Gobrecht,  Mrs.  Gerke  and  Dr.  Thornton,  the  lease  was 
signed  by  Gerke,  and  witnessed  by  Tischbein  and  Dr.  Thornton.  After 
this  was  done  and  after  Tischbein,  Mrs.  Gerke  and  Gobrecht  had  step- 
ped into  another  room,  Gobrecht  asked  Tischbein  if  he  had  with  him  also 
the  deed,  Tischbein  answered  **No,"  whereupon  Gobrecht  directed  him 
to  go  back  to  his  office  and  get  it  and  bring  it  there,  and  have  it  signed 
also.  Tischbein  did  so.  During  his  absence  Dr.  Thornton  left.  In  ooo* 
sequence,  Gobrecht  went  out  to  get  some  one  to  sign  the  deed  with  Mr. 
Tischbein  as  a  witness.  He  found  Mr.  Chas.  H.  Davis,  then  a  govern- 
ment ganger,  and  requested  him  to  come  and  witness  Mr.  Gerke's  signa- 
ture. Mr.  Davis  came,  and  in  his  presence,  the  presence  of  Mrs,  Gerke, 
and  Mr.  Tischbein,  Gerke  signed  the  deed.  Davis  and  Tischbein  signed 
as  witnesses.  The  deed  was  then  handed  to  Mr.  Tischbein  by  Mr.  Go- 
brecht, and  Mr,  Tischbein  afterward  left  it  for  record.  As  to  all  the  facts 
so  far  stated,  there  is  either  no  disagreement  or  such  a  preponderance  of 
the  evidence  that  we  so  find. 

We  are  of  the  opinion  that  Gerke  was  perfectly  competent  to  have 
executed  these  instruments  at  any  time  prior  to  his  last  illness.  We  are 
also  of  the  opinion  that  be  desired  to  make  a  trust  disposition  of  this  prop- 
erty for  the  benefit  of  his  own  children,  and  further,  that  he  at  one  time 
consented  to  include  among  the  beneficiaries  the  children  of  his  wife,  and 
that  if  he  had  done  so  then,  the  testimony  is  not  sufficient  to  show  that 
he  was  unduly  influenced  thereunto  by  anything  his  wife  is  shown  to  have 
said  or  done  in  that  behalf.  What  she  said  and  did  is,  in  our  opinion,  noth- 
ing more  than  that  fair  persuasion  she  was  entitled  to  exert.  While  both 
his  physical  and  mental  condition  were  in  our  judgment,  seriously  impair- 
ed from  the  first  moment  of  his  last  illness,  yet  we  are  of  the  opinion  that 
there  were  times  during  that  illness  when  voluntary  acts  of  this  character 
could  not  have  been  questioned  for  incompetency. 

But  the  question  is,  whether  or  not  under  all  the  circumstances  at- 
tending it,  the  execution  of  this  deed  on  the  morning  of  February  21st, 
1876,  can  be  sustained  against  the  claim  of  mental  incapacity  and  undue 
influence.  What  is  the  evidence  as  to  that?  We  have  already  seen  that 
the  deed  was  no  ordinary  conveyance  of  property.  It  created,  in  possi- 
ble contingencies,  a  long  line  of  trustees  and  devolved  upon  them  com- 
plicated duties.  It  required  more  capacity  to  comprehend  such  a  deed, 
than  it  would  to  understand  a  simple  conveyance  from  A.  to  B.  StiH  ^ 
very  sick  man  with  a  very  feeble  mind,  might  have  readily  comprehended 
it  and  sufficiently  have  understood  it  when  presented  to  him  for  execu- 
tion if  he  had  previously,  when  in  health,  examined  it  and  familiarized  him- 
self with  it.  But  this  Gerke  had  not  done.  He  and  Tischbein  had  talked 
about  what  he  wanted  done,'  and  Tischbein  drew  up  this  deed  as  the  ex- 
pression of  what  he  understood  was  wanted.  It  had  not  been  submitted 
to  Gerke.  He  had  not  read  it ;  he  had  not  had  its  details  explained  to  him. 
He  had  not  seen  anything  in  writing.  He  had  not  said  "this  is  what  I 
want."  And  not  onlv  that,  but  he  had  said  to  Tischbein  the  last  time  they 
talked  with  each  other:  "Don't  go  on  with  the  preparation  of  the  deed 
until  I  see  you  and  talk  further  about  the  matter."    This  must  be  ac- 
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cepted  as  conclusive,  that  his  mind  was  at  least  in  doubt  as  to  what  he 
should  do.  He  was  evidently  contemplating  some  change;  what,  doesn't 
matter.  We  have  no  evidence  that  his  mind  ever,  again,  prior  to  the  exe- 
cution of  the  deed,  settled  upon  anything,  much  less  upon  this  identical 
instrument 

Now  with  this  state  of  facts  existing  what  was  his  condition  of  mind 
on  the  21st  of  February?  AVas  it  such  that  he  was  capable  of  settling 
whatever  doubts  he  might  have,  and  of  comprehending  the  character  and 
effect  of  the  transaction  in  which  he  was  engaged?  Upon  this  question 
the  testimony  of  Mrs.  Gerke  is,  that  her  husband's  mind  was  clear  and 
active  all  the  while  during  his  illnesss.  That  every  morning  he  asked  to 
have  the  papers  read  to  him,  and  particularly  the  market  report.  That 
the  night  of  the  20th  of  February  he  told  her  to  send  for  George  Go- 
brecht,  to  come  and  bring  the  papers,  (referring  to  the  lease  and  the  deed) 
so  that  he  could  sign  them  and  fix  up  his  business  matters.  That  the 
next  morning  he  was  in  "right  good"  condition  as  she  expresses  it,  and 
again  spoke  of  having  Gobrecht  sent  for.  That  thereupon  she  sent  for 
Gobrecht,  and  when  he  came  Gerke  told  him  to  get  the  papers  and  let  him 
sign  them  and  fix  matters  up.  That  thereupon  Tischbein  was  sent  for, 
and  when  he  came  Gerke  spoke  to  him  ,  and  asked  him  if  he  had  the 
papers.  That  Tischbein  answered:  "I  have  the  lease  but  not  the  deed." 
That  thereupon,  in  the  presence  of  herself,  Gobrecht  and  Dr.  Thornton, 
Tischbein  read  the  lease,  the  whole  of  it,  for  Mr.  Gerke,  who  sat  up  in  bed 
and  listened.  That  after  the  reading  of  it  Gerke  signed  it,  and  then  asked 
Tischbein  if  he  also  had  the  deed.  That  she  then  sent  Tischbein  for  the 
deed:  that  he  was  gone  some  time  but  came  with  it.  And  Mr.  Gerke  sat 
up  by  himself,  and  Tischbein  read  the  whole  deed,  and  Mr.  Gerke  signed 
It  in  the  presence  of  herself,  Gobrecht,  her  brother,  Mr.  Schick,  Tisch- 
bein and  Mr.  Davis,  whom  Gobrecht  went  for  to  sign  as  a  witness. 

George  E.  Gobrecht  testifies  that  Gerke  sent  for  him  about  eight 
o'clock  on  the  morning  of  the  21st  of  February ;  that  he  went  over  to  see 
what  was  wanted;  that  Gerke  told  him  he  thought  Tischbein  ought  to 
have  the  papers  done  by  that  time,  and  for  him  to  send  and  get  them,  and 
he  would  sign  them;  that  he  wanted  to  fix  those  mat- 
ters up:  that  he  (Gobrecht)  then  sent  for  Tischbein,  who  came 
with  only  the  lease;  that  he  read  over  the  lease  carefully  to  Gerke, 
particularly  some  special  provisions  that  had  been  written  in  it;  that  Gerke 
expressed  himself  satisfied  with  it,  and  thereupon  signed  and  acknowl- 
edged it:  that  he  then  called  for  the  deed  and  Tischbein  said  he  did  not 
have  it:  Gerke  asked  if  it  was  not  done  yet;  Tischbein  then  said  he  guessed 
he  had  it  about  as  near  as  he  could  get  to  what  was  wanted.  Gerke  said, 
^o  and  get  it — T  want  to  sipfn  it;  that  Tischbein  went  to  ^et 
It  and  when  he  came  he  read  certain  provisions  out  of  the 
deed  to  Mr.  Gerke:  he  did  not  read  the  whole  deed  over 
to  him,  but  certain  provisions,  such  as  especiallv  referred  to 
the  trustee  matters  of  the  different  parties,  "all  that  provision  relating 
to  that  matter  was  re?d  over  to  Mr.  Gerke,  right  there  in  the  room;  after 
that  he  acknowledged  to  it.  and  said  that  that  was  iust  exactly  as  he  wanted 
It,  and  that  was  just  the  wav  he  had  told  him  that  he  did  want  it."  Then 
he  ^oes  on  to  sav  Mr.  Gerke  instructed  Mr.  Tischbein  to  take  the  lease 
and  deed  and  have  them  placed  on  record. 
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All  this  transpired,  he  says,  in  the  presence  of  himself,  Mrs.  Gerke, 
her  brother,  Mr.  bchick,  Mr.  iischbein,  and  Mr.  Davis,  whom  he  called 
in  trom  a  neighbonng  distillery  to  witness  Mr.  Gerke's  signature. 

Martin  Schick  testihes  that  he  resides  at  Bellaire,  Ohio,  but  that  he 
came  down  here  and  stayed  with  Gerke  and  helped  nurse  him  during  three 
weeks  of  his  illness,  and  that  he  was  here  at  the  time  and  was  present  at 
the  execution  of  the  lease  and  deed,  on  the  21st  of  February. 

According  to  his  account,  Gerke  did  not  talk  so  freely  as  appears  from 
Mr.  Gobrecht's  statement,  but  as  regards  his  mental  and  physical  con- 
dition, and  as  to  what  transpired  in  other  respects,  he  substantially  con- 
firms Mr.  Cobrecht  and  Mrs.  Gerke. 

Opposed  to  the  testimony  of  these  witnesses  is  first  the  evidence  of 
Dr.  Thornton,  the  attending  physician,  and  one  of  the  witnesses  to  the 
signing  of  the  lease. 

He  testifies  that  he  was  called  to  see  Gerke  on  the  6th  of  January, 
and  found  him  in  bed,  and  pretty  sick  from  the  effects  of  excessive  drink- 
ing, the  night  before,  at  the  opening  of  the  hall;  that  he  remained  a  very 
sick  man  all  the  while  until  his  death  the  following  April;  that  he  was 
afflicted  with  a  tumor  on  the  liver,  finally  resulting  in  an  abscess  of  the 
liver,  from  the  immediate  effects  of  which  he  died;  that  he  suffered  great 
pain  almost  constantly,  unless  under  the  influence  of  opiates,  that  his  suf- 
ferings were  so  great  when  not  thus  relieved,  that  he  could  not  sleep,  and 
that  his  pain  would  cause  him  to  cry  out  so  loud  that  he  could  be  heard  a 
square  away;  that  consequently  they  kept  him  nearly  all  the  time  under 
the  influence  of  hypodermic  injections  of  morphia;  that  the  effect  of  these 
injections  was  to  ease  his  pain,  produce  a  kind  of  stupor,  and  enable  him 
to  sleep  and  rest;  that  he  visited  him  always  once  and  sometimes  twice  a 
day,  ordinarily,  and  when  he  was  especially  bad  he  visited  him  three  times 
a  day ;  that  he  visited  him  three  times  on  the  22nd  of  January,  and  that  on 
the  night  of  the  20th  of  February  he  was  called  there  in  the  night,  and 
on  the  following  day  he  visited  him  three  times;  this  he  knows  from  seeing 
visits  so  entered  in  his  books — and  this,  he  says  indicates  to  him  that  he 
was  on  that  day  worse  than  usual.  Further  than  this  he  cannot  testify 
as  to  his  condition  at  that  time.  It  is  his  recollection,  however,  that  when 
he  witnessed  Mr.  Gerke's  signature,  Mr.  Gerke  was  set  up  in  bed  to  sign. 
The  doctor  has  no  distinct  recollection  as  to  date,  and  his  condition,  but 
says  his  signature  as  a  witness  does  not  indicate  that  he  thought  him  com- 
petent to  validly  execute  the  lease.  That  all  he  understood  that  to  mean 
was  that  he  saw  him  sign.  He  says,  however,  that  while  he  thinks  Gerke 
was  competent  at  times  during  his  illness,  to  have  understood  such  a  deed, 
yet  he  was  hardly  able  to  have  done  so  on  his  worst  days,  and  that  at  such 
times,  he  seemed  anxious  to  be  let  alone,  and  wanted  to  be  disturbed  as 

little  as  possible. 

Charles  H.  Davis  testifies  that  at  the  time  of  the  execution  of  the 
deed  he  was  called  in  by  Mr.  Gobrecht  to  witness  Mr.  Gerke's  signature; 
that  after  he  came  into  the  room  they  propped  Mr.  Gerke  up  in  bed  with 
pillows,  gave  him  pen  and  ink,  and  he  signed  his  name  to  the  deed.  But 
that  the  deed  was  not  read;  nor  was  it  explained  to  Gerke;  that  neither  the 
notary,  nor  any  one  else  said  a  word  about  the  character  of  the  paper,  or 
in  any  way  explained  it,  and  that  from  the  beginning  to  the  ending  of  the 
matter  GeVke  did  not  sav  a  word  to  any  one  about  anything;  that  he  seemed 
to  be  very  weak  and  sick,  and  anxious  to  get  through  with  the  matter, 
and  be  let  alone;  he  seemed  to  act  in  a  merely  mechanical  way,  and  "I 
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don't  think  he  could  comprehend  what  he  was  doing  further  than  that  he 
was  signing-  his  name.*'  After  Gerke  had  signed  his  name  he  was  laid 
back  in  bed. 

Mr.  Tischbein  testifies  that  he  first  went  to  Mr.  Gerke's  residence 
with  only  the  lease ;  that  he  explained  to  Gerke  in  as  short  a  way  as  possi- 
ble that  he  had  there  the  lease  in  question,  and  what  it  was ;  that  thereupon 
they  propped  Gerke  up  in  bed  and  he  signed  his  name;  that  Gerke  was 
apparently  very  sick,  and  very  weak,  and  that  he  talked  but  very  little. 

That  after  the  lease  was  signed  he  and  Mrs.  Gerke  and  Mr.  Gobrecht 
stepped  into  the  adjoining  room,  and  there  Mr.  Gobrecht  and  Mrs.  Gerke 
instructed  him  to  go  at  once  to  his  office  and  get  the  deed  to  Ziegler,  and 
have  that  signed  too;  that  he  did  as  directed;  that  when  he  returned  Gerke 
was  lying  in  bed  asleep;  that  they  awakened  him;  raised  him  up  in  bed, 
supported  him  with  pillows,  and  gave  him  a  pen  and  ink;  that  while  they 
were  doing  so  Gerke  cried  out  with  pain,  and  requested  to  be  let  alone; 
that  he,  Mr.  Tischbein,  said  to  him  that  he  had  there  for  him  to  sign,  the 
deed  to  Ziegler  that  he  had  told  him  to  prepare;  that  Gerke  nodded  his 
head  and  signed  his  name ;  that  they  at  once  laid  him  back  in  bed ;  and  he 
at  once  dozed  off  into  sleep  again;  that  he  did  not  read  the  deed,  or  in 
any  way  explain  it  to  him,  except  only  to  say,  as  stated,  that  it  was  the 
deed  to  Ziegler  that  he  was  to  prepare,  that  no  one  said  anything  to  Gerke 
about  the  matter,  and  that  Gerke  did  not  say  anything  whatever  on  the 
subject. 

This  is  the  substance  of  all  the  testimony  given  as  to  the  manner  and 
circumstances  of  the  execution  of  this  deed. 

There  is  such  a  decided  conflict  that  it  is  impossible  to  harmonize  this 
evidence.  According  to  the  one  account  Mr.  Gerke  could  hardly  have 
had  a  better  day  during  all  his  illness  than  the  21st  day  of  Februar>',  1876. 
His  mind  was  clear  and  active;  he  fully  comprehended  and  intelligently 
discussed  the  most  complicated  features  of  the  transaction  in  which  he 
engaged.  He  does  not  seem  to  have  been  suflfering  any  pain  worthy  of 
mention. 

On  the  other  hand  the  21st  of  F'ebruary  seems  to  have  been  one  of  the 
worst  days  of  all  that  severe  and  fatal  illness. 

According  to  this  account  Gerke  had  practically  no  mind  at  all — 
certainly  not  enough  to  intelligently  comprehend  such  an  instrument  as  he 
signed. 

He  did  not  talk  any,  to  any  body  about  anything,  nor  did  he  in  any 
way  indicate  an  understanding  of  what  he  was  doing,  further  than  that  he 
was  signing  his  name. 

We  have  already  said  that  these  contradictory  statements  cannot  be 
reconciled,  we  must  therefore  see  who  the  witnesses  are,  and  consider 
the  circumstances  and  unquestioned  facts  with  a  view  to  weighing  the 
evidence  and  determining  the  preponderance. 

The  testimony  raises  considerable  doubt  in  the  mind  of  the  court 
as  to  whether  Mr.  Schick  was  present  at  the  signing  of  the  deed,  but  con- 
ceeding  that  he  was,  his  testimony  is  open  to  the  objection  that  he  was 
the  brother  of  Mrs.  Gerke,  and  therefore  naturally  biased  by  all  the  preju- 
dice that  such  a  relation  would  inspire,  while  Mr.  Gobrecht  and  Mrs. 
Gerke  were  directly  interested,  as  parties  to  the  controversy,  in  sustaining 
the  transaction. 

On  the  other  side  w^e  have  first  the  book  of  Dr.  Thornton,  showing 
his  visit  at  midnight  on  the  20th,  and  his  three  visits  on  the  21st,  unniis- 
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takable  evidence  that  the  21st  was  one  of  the  worst  days  Gerke  had* 
Knowing  this,  we  know  from  the  Doctor's  evidence  what  his  condition 
must  have  been.  But  the  Doctor  and  his  book  are  supplemented  by  the 
testimony  of  Mr.  Davis  and  Mr.  Tischbein,  showing  him  to  be  as  from  the 
Doctor's  evidence  we  would  expect  to  find  him. 

These  are  credible,  intelligent  and  wholly  disinterested  witnesses^ 
free,  so  far  as  we  can  observe,  from  all  bias  of  prejudice  whatever. 

By  all  the  rules  of  evidence  we  are  bound  to  accept  their  statement. 
Doing  so,  we  find  that  upon  the  day,  and  at  the  time  when  John  Gerke 
executed  this  deed  he  was  critically  ill.  His  mind  already  weakened  and 
enfeebled  by  disease  and  suffering  was  so  blunted  and  stupified  by  the 
influence  of  opiates,  that  had  been  administered  to  relieve  pain,  that  h^ 
was  unable  to  intelligently  comprehend  and  understand  the  nature  and 
character  of  such  a  deed  as  that  which  he  signed. 

That  what  little  mental  capacit>'  he  did  have,  he  did  not  exercise. 
That  his  signing  of  the  deed  was  only  a  passive  acquiescence  in  what  was 
demanded  of  him  at  a  time  when  he  had  neither  capacity  nor  disposition 
to  withstand  importunities  and  exactions ;  that  it  was  not  therefore  in  any 
just  or  proper  sense  voluntary,  but  as  one  of  the  witnesses  expressed  it, 
"only  a  mechanical  performance." 

Upon  such  a  finding  of  facts  the  law  of  the  case  becomes  quite  simple. 
We  content  ourselves  with  the  statement  that  we  are  satisfied  to  adopt  and 
follow  what  is  said  by  Mr.  Justice  Stor\-  in  section  238  of  his  work  on 
Equity  Jurisprudence,  viz: 

That  the  acts  and  contracts  of  persons  who  are  of  weak  understand- 
ings and  who  are  thereby  liable  to  imposition,  will  be  held  void  in  courts 
of  equity,  if  the  nature  of  the  act  or  contract  justify  the  conclusion,  that 
the  party  has  not  exercised  a  deliberate  judgment,  but  that  he  has  been 
imposed  upon,  circumvented,  or  overcome  by  cunning,  or  artifice,  or  un- 
due influence." 

The  prayer  of  the  petition  will  be  granted  and  the  decree  of  the  court 
will  be  entered  accordingly. 

Thomas  B.  Paxton  &'Tohn  W.  Warrington,  for  plaintiff. 

Judge  M.  B.  Hagans,  for  defendants. 


REFUNDFR  OF  TAXE^^.  696 

flTamilton  District  Court,  October,  1881.] 

Cox.  Johnston  and  Longworth,  JJ. 

tMARY  HARRISON  et  al.  v.  COUNTY  COMMISSIONERS. 

Where  the  assesor  of  real  estate  values  a  lot  at  so  much  per  front  foot  and  returns 
the  lot  as  having  more  feet  front  than  it  really  has,  whereby  the  valuation  is 
excessive,  the  error  is  a  clerical  and  not  fundamental  one,  and  should  be  cor- 
rected by  the  auditor  on  the  duplicate,  and  it  is  the  duty  of  the  county  commis- 
sioners, being  notified  thereof,  under  section  1038,  Revised  Statutes,  to  direct 
a  remitter  of  the  overpayments  for  the  five  years  next  preceding. 

JOHNSTON,  J. 

This  action  was  for  a  ref under  of  taxes  paid  on  property  situated  on 
the  north  side  of  Fourth  street,  165  feet  west  of  Walnut.  It  is  claimed 
that  by  error  of  the  district  assessor,  in  1870,  said  property  was  returned 

tSee  also  6  Dec.  R..  1085;  (s.  c.  10  Am.  Law  Rec,  311.) 
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as  fronting  34J  feet  on  Fourth  street,  instead  of  32J  feet,  and  was  valued 
at  $945  per  front  foot,  and  that  by  reason  of  this  excessive  valuation,  $1,890 
M  ere  added  in  excess  of  its  true  value.  The  court  below  sustained  a  de- 
murrer to  this  petition  and  judgment  was  entered  for  defendants,  to  which 
plaintiffs  excepted. 

It  clearly  appears  upon  the  face  of  the  petition  that  the  assessor  did 
erroneously  list  the  property  as  containing  a  frontage  of  thirty-four  and 
one  half  feet,  and  that  this  error  was  carried  into  the  valuation  as  34J  feet 
were  valued  at  $945.00  per  foot,  thus  the  owners  being  required  to  pay 
on  $1,890.00  that  had  no  basis  whatever  upon  which  to  stand.  The  act 
which  induced  this  error  was  declared  clerical  and  not  fundamental,  and 
very  properly  it  became  the  duty  of  the  auditor  to  correct  the  duplicate, 
nnd  notify  the  Treasurer  to  deduct  the  unpaid  portion  of  taxes  levied  upon 
this  erroneously  listed  and  valued  two  feet,  which  it  appears  from  the  pe- 
tition was  done.  The  commissioners  having  had  their  attention  called  to 
this  error  by  the  auditor,  in  conformity  with  section  1038,  Revised  Stat- 
utes, and  to  the  taxes  that  had  been  erroneously  charged  and  collected, 
it  became  their  duty  to  direct  a  remitter  thereof  to  the  owners  to  the  ex- 
tent of  the  taxes  paid  for  the  five  years  next  preceding  the  discovery  of 
the  error — to-wit,  March,  1880.  All  these  facts  appearing  upon  the  face 
of  the  petition,  the  demurrer  in  the  opinion  of  the  court  should  have  been 
overruled,  and 'the  defendants  required  to  answer.  TTie  court  erred  in 
sustaining  the  ^demurrer. 

Judgment  .reversed  and  case  remanded. 

Storer  &  Harrison,  for  plaintiffs. 

Chas.  Evans,  for  commissioners. 


697  [Hamilton  District  Court,  October,  1881.] 

GEORGE  M.  IVES  v.  COMMISSIONERS  OF  HAMILTON  COUNTY. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1079;  (s.  c.  10  Am.  Law  Rec.  306.) 


697  [Hamilton  District  Court,  June,  1881.] 

ADOLPH  HOP  V.  WESTERN  GERMAN  BANK. 
For  opinion  in  this  case,  see  ante^  245. 


698  [Hamilton  District  Court,  October,  1881.] 

NICHOLAS  MEYER  v.  B.  SHROEDER. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1083;  (s.  c.  10  Am.  Law  Rec,  300.) 


698  [Hamilton  District  Court,  June.  1881.] 

HENRY  BUCK  v.  JOSEPH  MILLS. 
For  opinion  in  this  case,  see  aniey  246. 

2    L.  B.        17 
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[Hamilton  District  Court,  July,  1881. )  698 

PHILIP  KLUGMAN  v.  PHILIP  MANK. 
For  opinion  in  this  case,  see  antey  246. 


[Hamilton  District  Court,  July,  1881.]  698 

A.  CONSTABLE  v.  JOHN  WESER  et  al. 
For  opinion  in  this  case,  see  anle^  347.    See  note  also. 


APPEALS.  722 

[Hamilton  District  Court,  October,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

BROERMAN  v.  TOWNSEND. 

An  appeal  to  the  district  court  will  not  be  dismissed  because  of  the  neglect  of  the 
clerk  of  the  court  of  common  pleas  to  file  the  transcript  within  the  time  fixed 
by  law. 

Motion  to  dismiss  an  appeal. 

COX,  J. 

The  decree  from  wliich  the  appeal  was  taken  was  rendered  at  the 
October  term  of  the  common  pleas  court,  1879.  Notice  of  appeal  was 
given  and  bond  filed  at  the  same  term.  The  transcript  was  filed  in  the 
diilrict  court  in  March,  1880.  It  was  <:laimed  that  the  appellant,  having 
given  bis  bond  during  the  judgment  term  of  the  court,  it  was  the  duty  of 
the  clerk  to  have  delivered  the  papers  into  the  district  court  on  or  before 
the  first  day  of  the  January  term,  1880,  as  prescribed  by  section  3235,  Re- 
vised S'^atutes. 

The  appellant,  having  given  his  bond  for  appeal  within  the  statutory 
time,  had  done  all  the  law  enjoined  upon  him  to  do,  and  he  could  not  be 
precluded  from  his  right  of  appeal  by  any  omission  of  the  clerk  to  file  the 
papers  in  the  district  court  within  the  proper  time,  if  there  had  been  such 
omission.  Revised  Statutes,  sections  5228,  5255;  Hubble  v.  Renick, 
1  O.  S.,  171;  Hoff  v.  Fisher,  26  O.  S.,  7;  Pugh  v.  Corwine,  1  Dec.  R., 
461;  (s.  c.  10  Western  Law  Journal,  79.) 

Appeal  sustained. 


WILLS^EVroENCE.  722 

[Hamilton  District  Court,  October,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

GEORGE  S.  WILLIAMS  v.  JOSEPHINE  SWIFT  et  al. 

In  construing  a  will,  parol  evidence  is  admissible  to  prove  how  the  testatrix  desig- 
nated her  interest  in  an  estate. 

COX,  J. 

This  is  a  case  involving  the  construction  of  the  will  of  Josephine  Wil- 
liams. The  question  arose  under  a  distribution  of  a  fund  in  court  derived 
from  the  sale  of  certain  property  in  which  Euretta  Gilpin  had  a  life  estate. 
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Mrs.  Gilpin  was  the  daughter  of  Thomas  Williams,  who  devised  his  real 
estate  to  his  eight  children  for  life,  with  remainder  over  to  their  children 
Under  a  construction  of  that  will  the  supreme  court  has  held  that  as  to 
property  devised  to  Thomas  Williams'  children  who  die  without  issue, 
such  estate  becomes  undevised  and  passes  into  the  general  fund  of  his 
estate.  Mrs.  Gilpin  is  beyond  the  possibility  of  issue.  Josephine  Swift 
and  others  claim  a  one-thirtieth  interest  in  the  fund  as  coming  to  their 
mother,^  who  was  the  niece  of  Josephine  Williams,  the  words  of  the  will 
bemg,  "I  devise  any  interest  that  I  may  have  in  the  estate  of  my  aunt,  Mrs. 
Euretta  Gilpin/'  etc.  On  the  other  hand,  it  was  claimed  by  Mary  W. 
Devault  and  others  that  they  were  entitled  to  this  fund  on  the  ground  that 
Mrs.  Williams  had  failed  to  devise  this  part  of  the  fund,  and  it,  therefore, 
fell  into  the  general  fund  of  her  estate,  to  be  divided  among  her  heirs,  and', 
therefore,  the  devisees  could  not  take.  On  the  trial  of  the  case,  parol 
evidence  was  admitted  as  to  what  Mrs.  \  Williams  designated  as  her  in- 
terest in  Euretta  Gilpin's  estate,  to  explain  what  she  meant  by  her  inter- 
est in  the  estate  of  Mrs.  Gilpin,  namely,  the  remainder  after  Mrs.  Gilpin's 
death.     To  the  admission  of  this  testimony  exception  was  taken. 

The  will  of  Mrs.  Williams  was  ambiguous  in  regard  to  what  the  tes- 
tatrix meant  by  her  estate,  and  the  parties  were  entitled  to  go  outside  of 
it,  and  by  parol  evidence  explain  its  meaning.  Mrs.  Williams  had  no 
interest  whatever  in  the  estate  of  Mrs.  Gilpin,  for  Mrs.  Gilpin  had  nothing 
but  a  life  estate;  but  upon  the  death  of  Mrs.  Gilpin,  as  one  of  the  heirs  of 
Thomas  Williams,  Mrs.  Williams  would  Tiave  an  interest  in  that  remain- 
der, and  this  Mrs.  Williams  denominated  her  interest  in  the  estate  of  Mrs. 
Gflpin.  Without  this  explanation  it  would  be  almost  impossible  to  de- 
termine the  intention  of  the  testatrix.  The  evidence  was  properly  ad- 
mitted.   Boggs  v.  Taylor  et  al.,  26  O.  S.,  604. 

Judgment  affirmed. 


741  [Hamilton  District  Court,  December,  188L] 

WEBER  et  al.  v.  GAMBRINUS  STOCK  CO. 

For  opinion  in  fhis  case,  see  6  Dec.  R.,  1102;  (s.  c.  10  Am.  Law  Rec,  482.) 
It  was  reversed  by  the  supreme  court.    See  opinion,  41  O.  S.,  689. 


752  INFANT— LANDLORD  AND  TENANT— NEW  TRIAL. 

[Hamilton  District  Court,  December,  1881.] 

Cox,  Johnston  and  Longworth,  JJ. 

tMEYER  ROTHSCHILD  v.  CATHARINE  HUDSON. 

1.  Where  a  lessee  is  a  minor  and  assigns  the  remainder  of  the  term,  the  assignee 

is  liable  to  pay  rent  to  the  lessor  during  his  occupancy,  until  the  minor  dis- 
affirms the  assignment  by  him,  for  the  assignee  has  enjoyed  the  premises,  and 
his  occupation  has  been  legal,  the  assignment  being  voidable  and  not  void, 
and  it  does  not  relate  back  to  invalidate  everything  before. 

2.  Where  a  lessee  assigns  the  remainder  of  his  term  nominally  to  one  person,  but 

the  one  who  really  enjoys  possession  is  another,  such  equitable  assignee  is  in 
privity  of  estate  with  the  lessor,  and  is  liable  for  rent  during  his  occupancy. 


?as4 
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3.  A  claim  by  defendant's  counsel,  who  is  examining  an  expert  in  handwriting,  as 
to  whether  a  whole  series  of  receipts  had  been  written  by  the  same  hand,  that 
a  remark  by  the  opposite  counsel,  of  "we  don't  claim  that  they  were,"  was 
misconduct,  as  depriving  him  of  getting  before  the  jury  the  value  oi  the  wit- 
ness as  an  expert,  is  unfounded. 

Krror  to  the  Superior  Court. 

The  plaintiff  in  error  was  the  defendant  in  the  court  below.  The  ac- 
tion was  commenced  by  Mrs.  Hudson  to  recover  $650  rental  for  premises 
on  Central  avenue,  this  cify,  claimed  by  her  to  have  been  leased  by  her  tes- 
tator in  his  life-time  to  one  Biercroft  and  Wiederich,  and  by  them  trans- 
ferred to  Rothschild  who  took  possession  and  enjoyed  the  rents  and  profits 
thereof  and  agreed  to  pay  the  same.  The  defense  of  Rothschild  was  vari- 
ous; that  Hudson's  interest  was  only  a  leasehold  estate;  that  he  had  be- 
come the  assignee  of  a  portion  only  of  the  entire  estate;  that  the  portion 
for  which  rent  was  claimed  was  but  a  portion  of  the  original  estate,  and 
that  Rothschild  never  became  liable  to  pay  the  rent  to  Hudson,  for  the 
reason  that  he  was  never  in  possession  during  the  time  for  which  this 
rent  was  claimed;  that  there  was  no  privity  of  estate  between  him  and 
Hudson,  but  that  the  person  who  was  in  possession  was  Philip  Warner, 
and  that  Rothschild  only  acted  as  agent  for  Warner.  There  was  another 
defense  that  for  the  time  rent  is  claimed  neither  Rothschild  nor  Warner 
was  in  possession,  or  liable  for  the  reason  that  one  of  the  assignors,  oi 
Warner,  or  of  Rothschild,  as  the  case  may  be,  was  one  Wiederich,  and 
that  he  at  the  time  was  a  minor  and  had  disaffirmed  his  act  on  becoming 
of  age.  At  the  trial  below  judgment  was  rendered  for  the  executrix,  not 
for  the  amount  claimed,  but  for  the  amount  found  to  be  due  before  the 
date  of  disaffirmance  on  the  part  of  Wiederich,  and  this  proceeding  was 
to  reverse  that  judgment. 

JOHNSTON,  J. 

The  assignments  of  error  chiefly  relied  upon,  and  presented  in  argu- 
ment and  by  brief,  are  that  the  court  erred  in  instructing  the  jury  that  if 
they  found  that  Rothschild  was  the  real,  the  beneficial  party,  to  whom 
Biercroft  and  Wiederich  assigned  their  lease,  and  not  Philip  Warner, 
whose  name  appeared  in  the  assignment,  that  they  might  return  a  verdict 
against  Rothschild,  if  they  found  that  he  was  in  possession  during  the  time 
the  rent  accrued  for  which  suit  was  brought — claiming  that  there  was  no 
privity  of  estate  between  Hudson  and  Rothschild.  That  the  court  erred 
in  charging  the  jury  that  defendant  was  liable  for  any  rent  that  accrued 
during  the  minority  of  Wiederich,  but  before  his  disaffirmance — and  fur- 
ther, that  one  of  the  counsel  for  defendant  in  error  was  guilty  of  miscon- 
duct during  the  trial,  and  erred  in  overruling  motion  for  a  new  trial. 

Of  these  in  their  order.  It  does  appear  from  the  pleadings  and  evi- 
dence that  the  assignee  of  the  lease  from  Biercroft  and  Wiederich  was 
Philip  Warner.  The  plaintiff  charged  in  his  petition  that  that  name  was 
inserted  at  the  request  of  Rothschild,  but  that  Rothschild  paid  the  con- 
sideration, immediately  took  possession  of  the  premises,  enjoyed  the  rents, 
paid  the  taxes,  and  was  the  real  beneficiary.  Althougfh  this  was  denied  by 
defendant  Rothschild,  the  evidence  fairiy  considered,  showed  Warner  to 
be  a  mythe  or  a  fictitious  person.  It  was  a  fair  question  under  the  evi- 
dence in  the  case,  in  our  opinion,  for  the  jury  to  determine  if  in  fact  the 
assignment  was  not  made  to  Rothschild  and  not  to  Warner;  that  in  reality 
Rothschild  and  Warner  meant  one  and  the  same  person.     The  evidence 
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disclosed  that  defendant  had  once  before  had  a  lease  of  the  premises  and 
had  suffered  it  to  be  used  as  a  house  of  prostitution  and  was  indicted  there- 
for, and  he  said  he  did  not  want  to  be  caught  that  way  again,  and  hence 
the  name  of  Warner  was,  upon  his  suggestion,  inserted.  It  does  not  ap- 
pear that  any  witness  in  the  case  ever  knew  of  such  a  man  except  affiant 
himself.  His  account  of  him  must  have  been  very  unsatisfactory  to  the 
jury,  as  appears  from  an  examination  of  the  evidence.  The  jury  were, 
we  think,  properly  charged  in  that  respect;  even  if  Warner  was,  in  fact, 
another  person  than  defendant,  the  verdict  was  right,  for  at  best  he  had 
possession,  receiving  the  rents,  managing  and  enjoying  the  property 
from  the  beginning.  Defendant  was  the  beneficial  party,  the  real  party 
in  interest,  the  equitable  owner.  Our  supreme  court  in  the  case  of  Hall 
V.  Plaine,  14  O.  S.,  4223,  substantially  recognizes  the  right  of  a  beneficiary 
under  such  circumstances  to  be  sued.  Defendant,  according  to  that  de- 
cision, could  have  maintained  an  action  for  rent  due  from  under-tenants 
while  he  was  in  possession,  although  the  naked  legal  title  was  outstanding. 
But  the  case  of  Astor  v.  UAmoreux,  in  4  Sand,,  524,  is  exactly  in  point. 
Duer,  J.,  twice  announced  the  opinion  of  the  court,  holding  the  equitable 
assignee  of  a  lease  in  possession  to  be  liable,  and  not  the  holder  of  the 
naked  legal  title  as  trustee.  And  to  the  same  effect  is  Taylor's  Landlord 
and  Tenant,  section  456.  Besides  there  was  nothing  in  the  assignment 
forbidding  an  immediate  transfer  of  the  term  to  the  defendant  by  Warner 
and  defendants'  immediate,  continuous  and  exclusive  possession  might 
have  justified  the  jury  in  inferring  that  the  lease  had  been  assigned  over 
in  fact  to  him  by  Warner.  Kinsman  v.  Loomis,  11  O.,  477;  13  Johns, 
516.  "Possession,  however,  by  the  defendant  is  sufficient  evidence  prima 
facie  to  charge  him  as  assignee  for  the  payment  of  subsequently  accruing 
rent."     Taylor's  Landlord  and  Tenant,  section  450. 

The  jury  having  found  that  Rothschild  w^as  the  real  assignee,  it  fol- 
lowed as  matter  of  law  upon  the  evidence  that  he  was  liable  to  Hudson  or 
his  executrix,  the  plaintiff  below.  There  was  privity  of  estate  between 
Hudson  and  Rothschild.  The  question  whether  Hudson  was  the  owner 
of  the  whole  of  the  original  leasehold  estate,  whether  he  assigned  the 
whole  or  only  a  part  of  it,  or  retained  a  portion  is  quite  immaterial.  It  was 
not  claimed  by  plaintiff  that  Rothschild  was  the  assignee  of  Hudson,  but 
of  Biercroft  and  Wiederich.  They  were  the  lessees  of  Hudson  for  a  term 
of  15  years  from  December,  1874.  The  evidence  is  uncontradicted  that 
they  assigned  their  whole  interest  in  that  term.  They  went  out  of  posses- 
sion and  as  the  iurv  found  Rothschild  immediately  cntererl  into 
possession,  and  privity  of  estate  at  once  arose  between  him  and  Hudson, 
and  while  he  retained  the  possession  there  arose  an  implied  duty  on  his 
part  to  pay  the  rent  as  covenanted  by  his  assignors,  Sutliff  v.  Atwood,  15 
O.  S.,  186.  As  to  the  minority  of  Wiederich.  The  court  charged  that 
until  he  disaffirmed  his  assignment  to  Rothschild  that  Rothschild  had  the 
right  to  retain  possession  of  the  premises  and  collect  the  rents  of  his  ten- 
ants. In  this  we  see  no  error.  The  assignment  by  Wiederich  was  not 
void,  but  only  voidable  at  his  election  on  becoming:  of  a?e.  It  appears  that 
he  did  not  disaffirm  for  more  than  a  year  after  reaching  his  majority, 
hence,  until  that  time  Rothschild  had  full  right  to  retain  possession  and 
collect  rent,  and  there  was  a  corresponding  obligation  on  his  part  during 
this  possession  to  pay  the  rent  secured  by  the  lease  to  the  lessor  Hudson. 
The  disaffirmance  did  not  reach  back  and  invalidate  everything  as  clairned 
:tp  to  the  time  of  the  assignment  of  the  lease  by  the  minor.     The  objection 
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as  to  the  misconduct  of  one  of  the  counsel  was  not,  in  our  opinion,  good 
ground  for  error.  When  an  expert  in  handwriting  was  being  examined 
by  defendants'  counsel  as  to  whether  the  whole  of  a  series  of  receipts  had 
all  been  written  by  the  same  hand,  one  of  the  plaintiff's  counsel,  it  seens, 
remarked,  'we  don't  claim  that  they  were,"  or  words  to  that  effect,  thus 
claiming  th?.t  they  were  deprived  of  getting  before  the  jury  the  value  of 
the  witness  as  an  expert.  The  action  of  the  court  in  this  matter  to  which 
objection  was  made,  was,  the  refusal  of  the  court  on  account  of  such  mis- 
conduct, to  withdraw  the  case  from  the  jury  and  dismiss  the  action.  Such 
an  order  would  have  been  unwarrantable,  if  the  court  had  granted  it.  We 
have  examined  the  evidence  and  all  the  proceedings  very  carefully — ^thc 
charges  refused,  and  the  portions  of  the  general  charge  excepted  to,  to 
ascertain  if  any  error  to  the  prejudice  of  plaintiff  in  error  occurred  and  in 
the  opinion  of  a  majority  of  the  court,  he  has  not  in  anywise  been  pre- 
judiced and  the  judgment  below  is  affirmed. 

Yaple,  Moos  &  Pattison,  for  Rothschild. 

Hildebrandt  &  Hildebrandt  and  Judge  Pruden,  for  executrix. 
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Cox,  Johnston  and  Longworth,  JJ. 

LEONARD  BAUER  v.  CATHARINE  LOHR  et  al. 

A  case  appealed  from  the  probate  court  to  the  common  pleas  cannot  be  appealed 
from  that  court  to  the  district  court 

COX,  J. 

This  case  came  up  for  hearing  on  a  motion  to  dismiss  an  appeal  on  the 
ground  that  the  case  was  not  appealable  to  this  cotu*t.  The  original  cause 
of  action  was  in  the  probate  court,  growing  out  of  the  settlement  and  dis- 
tribution of  the  effects  of  an  estate.  From  the  judgment  of  that  court  an 
appeal  was  taken  to  the  common  pleas  court.  A  judgment  was  there 
rendered  and  an  appeal  taken  from  that  court  to  this  court.  It  is  claimed 
on  behalf  of  defendant  that  no  appeal  will  lie  in  this  action.  It  is  claimed, 
on  the  other  hand,  that  under  section  6203,  Revised  Statutes,  the  case  is 
appealable.  Our  statute  gives  to  the  probate  court  very  plenary  powers 
to  distribute  estates  subject  to  the  right  of  a  party  affected  by  the  judg- 
ment to  appeal  to  the  court  of  common  pleas.  The  statute  also  provides 
that  upon  motion  of  either  party  the  probate  court  may  reserve  a  case  to 
the  court  of  common  pleas,  and  when  so  reserved  it  shall  be  heard  and 
decided  in  the  court  of  common  pleas  in  the  same  manner  as  if  that  court 
had  original  jurisdicton.  Secton  6200,  Revised  Statutes,  provides 
that  the  court  of  common  pleas  shall  have  original  and  concurrent  juris- 
diction with  the  probate  court,  to  enforce  orders  of  distribution.  Section 
6203,  provides  that  appeals  shall  be  allowed  from  the  probate  court  to  the 
court  of  common  pleas,  in  the  same  manner  as  is  provided  for  appeals 
from  the  probate  court  to  the  common  pleas  in  other  cases.  Appeals  shall 
also  be  allowed  from  any  judgment  or  order  of  the  court  of  common  pleas 
to  the  district  court  in  proceedings  relating  to  the  enforcement,  of  orders 
of  distribution,  by  any  person  against  whom  such  judgment  or  order  may 
be  rendered  to  the  same  extent  and  in  the  same  manner  as  is  provided  foi 
appeals  from  the  common  pleas  in  other  cases. 
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Now,  It  will  be  seen  by  these  sections,  that  appeals  may  be  allowed 
from  the  probate  court  to  the  court  of  common  pleas,  and  appeals  may 
also  be  allowed  from  the  court  of  common  pleas  to  the  district  court  in 
cases  where  the  distribution  of  assets  is  concerned,  subject  to  this  quali- 
fication however,  "to  the  same  extent  and  in  the  same  manner  as  is  pro- 
vided for  appeals  from  the  common  pleas  in  other  cases/' 

In  what  other  cases  are  appeals  allowed?  The  policy  of  the  law  in 
this  state  is  to  allow  but  one  appeal,  for  instance,  as  in  the  appeal  from  the 
magistrate  to  the  court  of  common  pleas,  or  from  the  county  commission- 
ers to  the  common  pleas.  The  general  rule  has  been  to  have  but  one  ap- 
peal. Formerly  an  appeal  was  allowed  from  the  court  of  common  pleas 
to  the  district  court  in  all  cases ;  but  that  has  been  restricted  by  statute  to 
such  cases,  in  which  the  court  of  common  pleas  had  original  jurisdiction, 
and  in  which  the  party  was  not  entitled  to  trial  by  jury.  There  are  two 
rases,  we  think,  in  which  appeal  would  clearly  lie,  notwithstanding  this 
policy.  One  is  where  the  probate  court  reserves  the  case  to  the  court  of 
common  pleas,  and  being  in  the  nature  of  a  chancery  case,  it  would  be  ap- 
pealable to  the  district  court.  The  other  is,  where  it  is  originally  brought 
in  the  court  of  common  pleas,  that  court  having  concurrent  jurisdiction 
with  the  probate  court  in  the  distribution  of  estates.  But  we  do  not 
think,  where  a  case  comes  originally  from  the  probate  court  to  the  court 
of  common  pleas  by  appeal,  that  any  further  right  of  appeal  lies  to  the 
district  court. 


755  NEW  TRIAL. 

[HamiltOD  District  Court,  December,  1881.] 
tJACOB  BROCK  v.  AUGUST  BECKER. 

1.  Where  in  a  suit  for  foreclosnre  of  a  mortgage,  an  excessive  amount  is  found  dne 

by  reason  of  an  erroneous  method  of  calculating  interest,  and  this  is  not  dis- 
covered until  after  the  term,  a  petition  for  a  new  trial  lies  under  section  5305, 
as  for  error  in  the  assessment  of  the  amount  when  the  action  is  on  contract, 
though  for  foreclosure. 

2.  Such  petition  must  affirmatively  show  that  it  is  filed  not  later  than  the  second 

term  after  the  discovery  of  the  error. 

3.  A  mere  allegation  that  the  error  was  not  discovered  until  after  the  term  at  which 

the  judgment  was  rendered,  where  two  terms  have  passed  since  then,  is  bad  on 
demurrer. 

Burnet,  J. 

This  petition  was  filed  for  a  new  trial  of  a  case  that  was  tried  in  tliis 
court  at  the  April  term,  1880 ;  or.  to  modify  the  judgment  that  was  ren- 
dered at  that  trial.  The  plaintiff,  in  the  present  petition — who  was 
defendant  in  the  original  case — avers  that  the  defendant,  Becker,  held  a 
note  for  $6,000,  dated  October  5,  1870,  and  payable  six  years  after  date 
to  his,  Becker's  order,  executed  by  plaintiff,  Brock,  with  six  per  cent. 
interest  from  date  until  paid,  which  was  secured  by  a  mortgage ;  that 
Becker  filed  his  petition  in  the  court  of  common  pleas  to  foreclose  the 

tSee  also  opinions  in  6  Dec.  R.,  1009  (s.  c.  9  Am.  Law  Rec,  482),  also  5  Dec.  R. 
510  (s.  c.  6  Am.  Law  Rec,  380.) 
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mortgage  upon  this  note  which  was  the  last  note  recited  in  the  mortgage, 
and  the  only  one  that  remained  unpaid,  and  obtained  a  judgment  of  fore- 
closure from  which  an  appeal  was  taken  to  this  court;  that  the  case  was 
tried  at  the  April  term  ot  1880,  in  this  court,  and  a  judgment  of  fore- 
closure was  rendered  in  his  favor;  that  a  suit  had  also  been  brought 
upon  the  note  in  the  superior  court,  upon  ^  hich  a  judgment  had  been 
rendered  in  favor  of  Becker,  and  a  petition  in  error  was  filed  in  this  court 
to  reverse  that  judgment  and  this  court  affirmed  the  judgment,  bat  in 
deciding  both  cases  this  court  refuted  to  allow  any  penalty  to  the  plain- 
tiff, Becker ;  that  afterwards  the  counsel  for  Becker  prepared  a  decree  of 
foreclosure  in  which  he  made  the  amount  due  uf)on  the  note  J8,228,  to 
the  first  day  of  the  term,  April  5,  1880,  wliich  amount  included  a  pen- 
alty upon  the  amount  of  the  judgment;  that  he  handed  up  a  decree 
having  thus  prepared  it  to  the  court  with  the  statement,  in  answer  to  the 
interrogatory  of  the  court,  that  it  was  all  right,  and  that  thereupon, 
without  examination  of  the  court  it  was  entered  upon  the  journal,  to  all 
of  which  defendant  Brock,  by  his  counsel  excepted.  It  is  charged  in 
the  petition  which  was  filed  within  less  than  one  year  alter  the  rendition 
of  the  decree  of  foreclosure  that  this  decree  was  procured  by  the 
fraud  of  the  counsel  for  plaintiff  in  the  other  action  in  including  in  the 
amount  of  the  decree  a  penalty  which  the  court  had  refused  to  allow  and 
not  informing  the  court  that  it  was  so  included. 

Upon  an  examination  of  the  figures  we  find  that  the  five  per  cent, 
penalty  was  not  included,  but  that  the  amount  of  the  decree  was  made 
up  by  adding  to  the  principal  of  the  note  the  interest  that  would  be  due 
at  its  maturity  which  was  six  years  after  its  date,  and  then  calculating 
interest  upon  the  sum  thus  produced  to  the  first  day  of  the  term  in 
which  the  judgment  was  rendered.  This  calculation  gives  the  precise 
amount  for  which  the  decree  was  taken.  The  addition  of  five  per  cent, 
to  the  proper  calculation  of  principal  and  interest  would  make  more 
though  not  very  much  more  than  the  amount  for  which  the  decree  was 
taken.  It  appears,  therefore,  from  the  face  of  this  petition  that  there 
w^as  not  included  in  the  judgment  the  five  per  cent,  penalty  which  it  is 
alleged  was  included  in  contravention  to  the  express  order  of  the  court. 
There  was,  therefore,  no  such  imposition  such  as  js  charged  by  counsel 
when  the  decree  was  handed  up.  It  was  not,  in  other  words,  obtained 
by  fraud  of  counsel.  There  is  error,  however,  in  the  amount.  This 
method  of  computing  interest  is  not  allowed.  The  note  simply  called 
for  a  certain  amount  to  be  paid  with  interest,  from  date.  It  is  not  allow- 
able, therefore,  to  treat  it  as  separate  fr  ►m  the  principal,  and  a  sum  to 
bear  interest  of  itself;  but  it  is  simply  incident  to  the  principal,  to  be  cal- 
culated trom  date  to  the  time  of  payment  or  to  the  term  of  the  judg- 
ment. 1 1  it  were  payable  annually  or  at  any  other  stated  periods,  then 
it  might  be  added  to  the  principal  and  thus  capitalized  and  itself  bear 
interest.  But  where  the  note  is  made  simply  to  draw  interest  from  date, 
the  interest  itself  cannot  become  a  principal  and  bear  interest,  except  by 
some  subiiequent  act  of  the  parlies  making  it  so.  There  is  this  error, 
therefore,  in  fixing  the  amount  due  upon  the  decree.  It  is  alleged  in  the 
petition  for  a  new  trial  that  it  was  obtained  by  mistake,  and  it  is 
alleged  that  the  error  was  not  discovered  until  after  the  term  of  the  court 
was  past  at  which  the  decree  was  entered.  Under  the  section  to  which 
the  party  has  referred  us  there  would  be  no  remedy.  There  is  a  preced- 
ing section,  however,  section  5805,  the  fifth  clause  of  which  provides  for 
a  new  trial  where  there  has  been  error  in  the  assessment  of  the  amount 
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of  the  recovery,  whether  too  large  or  too  small,  when  the  action  is  upon 
a  contract,  or  for  the  injury  or  detention  of  property.  The  action  it  is 
true  was  for  foreclosure,  but  it  was  upon  contract.  Section  5309  pro- 
vides that  when  the  grounds  for  a  new  trial  could  not  with  reasonable 
diligence  have  been  discovered  before  but  are  discovered  after  the  term 
at  which  the  verdict,  report  or  decision  was  rendered  or  made,  the  appli- 
cation may  be  made  by  petition  not  later  than  the  second  term  after  the 
discovery.  This  petition  was  filed  on  the  17th  day  of  June,  1881.  The 
entry  was  made  at  the  April  term,  1880,  in  the  month  of  July,  of  that 
year.  There  intervened  between  that  term  and  the  time  of  the  filing  of 
the  petition  two  terms,  which  had  passed.  The  petition  was  not,  there- 
fore, filed  at  the  second  term  after  the  rendition  of  the  judgment  but 
was  filed  later  than  the  second  term  after  the  rendition  of  the  judgment. 
The  petition  for  a  new  trial  must  be  filed  not  later  than  the  second  term 
after  the  discovery.  Now,  this  allegation  is  exceedingly  indefinite,  that 
the  error  was  not  discovered  until  after  the  term  at  which  the  judgment 
was  rendered.  How  long  after  does  not  appear,  and  it  must  aflSrmatively 
appear  upon  the  petition  that  the  plaintiff  has  a  good  cause  of  action. 
It  does  not  appear  that  the  petition  was  filed  not  later  than  the  second 
term  after  the  discovery  of  the  error.  The  defendant  demurs  generally 
to  this  petition.     On  either  ground  the  petition  is  bid. 

Demurrer  .sustained. 

Jordan,  J.  &  Williams,  and  J.  B.  Gibbons,  attorneys  for  Brock: 

William  Disney,  contra. 


756  [Hamilton  District  Court,  December,  1881.] 

THOMAS  HARTZELL  v.  JOHN  SHANNON,  Admr. 
For  opitiion  in  this  case,  see  6  Dec.  R.,  1093;  (s.  c.  10  Am.  Law  Rec,  444.) 


773  TAXES  AND  TAXATION. 

[Superior  Court  of  Cincinnati,  December  8,  1881.] 

AUGUST  DRAUDE  v.  L.  A.  STALEY,  Treasurer. 

Where,  by  an  error  in  the  action  of  a  decennial  board  of  equalization,  a  piece  of 
property  is  valued,  during  ten  years,  for  less  than  it  should  have  been,  the  audi* 
tor  has  no  authority  to  add  on  the  duplicate  the  accumulated  taxes  on  the 
OTiMited  value  for  the  past  ten  years,  sections  1038  and  2800,  Revised  Statutes, 
which  are  substantially  the  same,  do  not  authorize  it,  for  they  refer  only  to  the 
pending  duplicate.  Section  1040  refers  to  the  omission  of  a  class  of  tax,  and 
section  2803,  amended  78  O.  L.,  47,  refers  to  property  which  has  wholly  escaped 
taxation,  of  which  the  owner  must  be  presumed  to  be  aware,  but  no  authority 
to  make  additions  is  given  to  the  auditor,  and  this  is  not  unreasonable,  for  the 
owner  is  not  presumed  to  be  aware  of  it,  and  it  is  too  late  for  him  to  appeal  to 
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the  annual  boards  o£  equalization  for  a  hearing,  and  if  such  owner  cannot  pay 
his  taxes  without  paying  such  accumulation,  he  may  pay  and  bring  suit  to  re- 
cover back  the  unauthorized  part 

HARMON,  J. 

Defendant  demurs  to  the  petition,  wherein  the  plaintiff  seeks  to  re- 
cover certain  money  paid  by  him  upon  demand  of  the  defendant  for  taxes 
charged  against  him  on  the  duplicate. 

He  avers  that  his  property  was  appraised  at  the  decennial  appraise- 
ment in  1870,  and  he  has  paid  taxes  upon  it  every  year  since;  that  last  July 
the  auditor  claimed  that  there  was  an  error  against  the  county  in  the 
figuring  of  the  Auditor  in  1870,  in  making  the  deductions  authorized  by 
the  state  board  of  equalization,  to  the  extent  of  $1,500,  in  the  total  value 
of  his  property  and  proceeded  to  add  to  the  tax  of  the  current  year,  the  tax 
on  $1,600  since  1870.  Being  upon  the  duplicate  and  the  treasurer  re- 
fusing to  receive  any  of  the  taxes  unless  he  also  paid  that,  he  was  com- 
pelled to  pay.  Under  the  statute  authorizing  the  recovery  of  taxes,  ille- 
gally collected,  the  question  of  voluntary  payment  cannot  arise  here,  be- 
cause the  tax  was  upon  the  duplicate,  and  the  treasurer  was  armed  with 
the  powers  of  the  law  against  this  defendant  to  collect  it.  The  only 
question  is,  was  the  tax  illegally  collected. 

The  powers  of  the  auditor  with  respect  to  taxation  are  only  such  as 
are  conferred  upon  him  by  statute;  and  it  has  been  the  policy  of  the  courts 
to  give  those  powers  a  strict  construction.  Certainly  a  free  state  can- 
not complain  of  a  strict  construction  of  the  powers  it  confers  upon  its  own 
officers,  for  the  summary  collection  of  taxes  from  its  citizens. 

There  are  three  sections  which  the  county  solicitor  contends  au- 
thorize this  action  of  the  auditor,  sections  1038,  2800  and  ^03,  Revised 
Statutes.  The  two  former  are  substantially  the  same,  one  coming  un- 
der the  title  of  "County  Auditor,"  the  other  under  that  of  "Assessing 
Real  Estate."  They  simply  provide  that  the  auditor  may  correct  any 
errors  he  may  from  time  to  time  discover  in  the  duplicate.  It  is  mani- 
fest, however,  that  the  powers  conferred  by  these  two  sections  relate  only 
to  the  pending  duplicate.  One  of  the  provisions  relates  to  the  manner 
of  noting  or  making  coi^^ections  after  the  delivery  of  the  duplicate  to  the 
treasurer;  another  provides  for  the  refunding  of  overcharges  upon  dupli- 
cates of  former  years,  with  a  limitation  of  five  years  and  requirement  of 
investigation  by  an  authority  from  the  county  commissioners.  The  leg- 
islature has  here  recognized  the  manifest  difference  between  correcting 
an  error  in  a  pending  duplicate  and  undoing  the  consequences  of  errors 
in  former  duplicates;  and  by  so  expressly  providing  for  the  reftmding  of 
past  over-pa3rments,  makes  its  silence  upon  the  subject  of  subsequent 
collections  in  cases  of  mere  under-payment  significant.  Surely,  it  cannot 
be  that  it  was  intended  to  so  limit  the  power  of  the  auditor  over  errors 
of  one  sort  and  give  him  power  without  limitation  as  to  time  or  action 
by  the  commissioners  over  errors  of  the  other  sort 

An  examination  of  the  other  section  referred  to,  2803,  and  of  section 
1040,  makes  the  case  still  clearer  for  the  application  of  the  maxim  "ejr- 
pressio  unius  excJusio  est  alterius"  The  latter  authorizes  the  auditor  to 
charge  upon  the  present  duplicate  any  class  of  tax — county,  township, 
etc.,  which  may  have  been  omitted  from  any  former  duplicate,  with  a  lim- 
itation as  to  time.  The  former  as  amended  (78,  O.  L.,  47),  gives  him  like 
power  with  like  limitation  in  cases  where  any  land,  lot,  or  improvement 
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thereon,  shall  not  have  been  returned  by  the  assessor  or  shall  have  escaped 
taxation  by  error  of  the  auditor.  The  powers  above  mentioned  being 
the  only  ones  expressly  or  by  implication  conferred  upon  the  auditor,  it 
follows  that  a  mere  error  of  calculation  of  the  kind  in  question  is  beyond 
his  power  after  the  duplicate  for  the  year  is  closed.  As  to  the  current 
year  the  action  of  the  auditor  is  a  correction,  and  the  plaintiff  cannot  re- 
cover. As  to  former  years  the  action  of  the  auditor  is  an  addition  which 
he  had  no  authority  to  make,  and  to  that  extent  plaintiff  can  recover. 

There  is  nothing  unreasonable  in  this  view  and  nothing  inconsistent 
with  what  may  be  supposed  to  be  the  policy  of  the  framers  of  the  law. 
Everyone  must  be  supposed  to  know  when  his  property  escapes  taxa- 
tion, but  he  cannot  be  supposed  to  know  of  error  of  this  kind,  and  it  would 
be  a  great  hardship  for  a  citizen,  after  paying  his  taxes  for  many  years  and 
regulating  his  affairs  accordingly,  to  be  called  upon  to  pay,  in  a  single 
sum,  not  only  the  taxes  of  the  current  year,  but  an  accumulation  of  back 
taxes,  as  to  which  it  is  too  late  for  him  to  appeal  to  the  annual  boards  of 
equalization. 

J.  R.  McGarry,  attorney  for  plaintiff. 

Chas.  Evans,  for  defendant. 
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Cox,  Johnston  and  Longworth,  JJ. 

JOSEPH  H.  ANDREW  v.  RACHEL  CONNELLY. 

The  riglit  of  appeal  from  a  justice's  court  is  barred  by  a  refusal  to  make  counter- 
claim more  definite  and  certain. 

Eri^or  to  the  Court  of  Common  Pleas. 

JOHNSTON,  J. 

The  case  was  originally  commenced  before  a  justice  of  the  peace. 
The  amount  involved  is  not  very  considerable,  and  perhaps  these  parties 
are  litigating  more  for  the  purpose  of  vindicating  their  right  and  defend- 
ing a  principle,  than  for  the  dollars  and  cents  involved  in  it.  It  appears 
that  Rachel  Connelly  was  employed  by  plaintiff  in  error  as  domestic  in 
his  family,  at  the  sum  of  $2.00  per  week.  She  alleged  in  her  bill  of  par- 
ticulars filed  before  the  justice  that  such  was  the  employment  and  the 
price  agreed  upon.  It  seems  that  the  length  of  time  of  the  services  was 
not  very  protracted  nor  very  agreeable;  for,  she  alleges  she  was  em- 
ployed on  the  24th  of  the  month;  she  went  to  the  residence  of  the  plain- 
tiff in  error  upon  the  25th,  and  entered  upon  her  services  as  domestic, 
and  that  upon  the  26th  he  drove  her  from  the  house,  and  that  she  was 
obliged  to  resort  to  an  action  of  replevin  to  recover  her  clothing.  She 
asked  damages  in  the  sum  of  $18  in  this  action  and  at  once  demanded  a 
jury.  The  record  shows,  that  when  the  cause  came  on  to  be  heard,  the 
plaiTitiff  in  error  offered  to  file  a  counter-claim,  asking  $25  damages 
agamst  the  plaintiff.  The  record  shows,  that  objection  was  made  by 
coi;nsel  for  plaintiff  to  the  filing  of  this  for  the  reason  that  it  was  not  suffi- 
ciently definite  and  certain.  Thereupon  the  justice  ordered  the  defend- 
ant, Andrew,  to  make  his  "set-off"  more  definite  and  certain,  which  An- 
drew then  and  there  refused  to  do.  The  record  shows  that  the  case  then 
proceeded  to  trial  and  there  was  a  verdict  for  plaintiff  below  for  $8. 
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Thereupon  Andrew  gave  notice  of  appeal,  to  which  plaintiff  below  ob- 
jected; but  notwithstanding  the  protest  of  plaintiff  below,  the  justice  ac* 
cepted  the  bond  on  the  part  of  appellant  and  the  case  was  appealed  to  the 
court  of  common  pleas.  Upon  reaching  that  court,  Rachel  Connelly 
61ed  a  motion  to  dismiss  the  appeal,  alleging  it  was  a  case  not  appeal- 
able, on  the  ground  that  all  she  demanded  was  $18,  and  that  he,  Andrew, 
in  point  of  fact,  never  filed  any  claim  as  a  counter-claim  or  set-off,  and  on 
the  ground  that  the  statute  provides,  where  the  amount  in  controversy 
is  less  than  $20,  and  a  jury-trial  is  demanded,  no  appeal  lies.  The  court 
below  refused  to  grant  the  right  of  appeal,  to  which  ruling  Andrew  ex- 
cepted. The  bill  of  exceptions  presents  the  original  counter-claim  or 
demand,  which  the  record  says,  was  offered  by  plaintiff  in  error  to  be  filed, 
but,  according  to  the  recorJ  was  not  filed.  h\  fact,  all  the  original  papers 
are  attached  to  the  bill  of  exceptions  and  there  is  no  oral  testimony  offered. 
The  transcript  of  the  justice  is  also  attached,  and  upon  this  record  we  are 
asked  to  review  it  and  to  reverse  the  judgment  of  the  court  below.  The 
statute  relating  to  the  proceedings  of  justices  of  the  peace  requires,  that 
the  plaintiff  must  file  a  bill  of  particulars  setting  forth  his  claim  against 
defendant,  and  that  if  defendant  asks  to  recover  against  plaintiff  by  way  of 
set-off  or  counter-ckiim  he  must  upon  request  of  the  plaintiff  set  out  the 
particulars  of  the  set  off  or  counter-claim.  The  plaintiff  is  entitled  to  this. 
It  appears  from  the  record  that  such  request  was  made  before  this  jus- 
tice of  the  peace,  or  rather,  that  an  objection  was  made  that  it  was  not 
definite  and  certain  and  that  the  justice  ordered  him  to  make  it  definite  and 
certain.  The  code  of  practice  governing  courts  of  record  which  is  ap- 
plicable to  practice  before  justices  of  the  peace  requires  that  the  set-off 
or  counter-claim  of  defendant  must  be  presented  in  an  intelligible  manner 
so  that  not  only  the  court,  but  also  the  plaintiff  may  understand  exactly 
what  he  or  she  is  to  meet.  Now  in  this  case  in  which  Mr.  Andrew  sought 
to  file  what  the  justice  calls  a  set-off — which  is  in  fact  a  counter-claim — 
the  counter-claim  was  in  fact  indefinite  and  uncertain  in  this  that  it  did  not 
appear  that  the  damages  of  $25  accrued  out  of  breach  of  the  contract 
described  in  the  plaintin  s  bill  of  particulars  or  that  it  was  in  any  way  con- 
nected with  that  transaction.  The  counter-claim  simply  reads  as  fol- 
lows: ^'Rachel  Connelly,  to  Joseph  Andrew,  Dr.  ^  To  damages  sustained 
bv  reason  of  failure  and  insufficiency  of  plaintiff's  contract,  $25."  The 
motion  of  Mrs.  Connelly  was,  therefore,  well  taken  and  the  justice  did  not 
err  in  ordering  him  to  make  his  counter-claim  definite,  and  having  failed 
to  make  such  amendment  the  record  docs  not  show  that  he  filed  any  coun- 
ter-claim at  all,  and  the  case,  therefore,  we  are  bound  to  hold,  proceeded  to 
trial  without  any  bill  of  particulars  setting  forth  a  counter-claim  or  set- 
off being  filed  in  the  case  at  all.  The  statute  provides  in  substance,  that 
appeals  shall  not  be  allowed  in  anv  case  before  a  justice  of  the  peace  where 
the  case  was  tried  to  a  jurv,  and  where  neither  party  in  his  bill  of  particu- 
lars demands  more  than  $20.  Therefore,  there  being  no  bill  of  particulars 
on  the  part  of  defendant,  there  is  no  ground  of  appeal  to  the  court  of  com- 
mon pleas,  and  that  court  did  not  in  our  opinion  err  in  dismissing  the  ap- 
peal Andrew's  remedv.  it  seems  to  this  court,  was  by  petition  in  error  to 
reverse  the  order  of  the  justice  requiring  him  to  make  his  counter-claim 

more  definite  and  certain.  .    .        ,  i    /c        j 

Judgment  of  the  common  pleas  dismissing  the  appeal  afhrmed. 

*Mallon  &  Coffev.  for  plaintiff  in  error. 
Davis  &  Marsh,' for  defendant  in  error. 


Vol.  VI.  LAW  BULLETIN.  269 


832  Markley  v.  Michael. 


815  [Hamilton  District  Court,  1881.] 

WESLEY  M.  'CA'MERON  v.  WM.  CAPPELLAR,  Auditor. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1089  (10  Am.  Law  Rec,  443.)     This  case 
was  reversed  by  the  Supreme  Court,  with  report.    See  opinion,  41  O.  S.,  533. 


819  [Hamilton  District  Court,  December  14,  1882] 

JAMES  W.  O'CONNOR  v.  MARY  J.  RYAN,  Exrx.,  et  al. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1095  (10  Am.  Law  Rec.  477.)     This  case 
was  affirmed  by  the  Supreme  Court,  with  report    See  opinion,  41  O.  S.,  368. 


823  [Hamilton  District  Court,  1881.] 

VICTORIA  BUILDING  ASSOCIATION  v.  ARBEITER  BUND. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1108  (s.  c.  10  Am.  Law  Rec.  485.) 


825  [Hamilton  District  Court,  December  2,  1881.] 

J.  C.  A.  SACK  V.  LOUIS  A.  HEMANN  et  al. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1104  (s.  c.  10  Am.  Law  Rec.  483.) 


832  LIEN  ACQUIRED  PENDENTE  LITE. 

[Hamilton   District  Court,  December,  1881.] 

Burnet,  Johnston  and  Longworth,  JJ. 

GEORGE  C.  MARKLEY  v.  AUGUST  MICHAEL. 

1.  Where  a  suit  to  subject  property  was  begun,  and  a  lienholder  was  made  defend- 

ant, but,  before  service  upon  him  the  property  owner  mortgaged  it,  the  mort- 
gagee cannot  claim  against  such  lienholder,  that  in  purchasing  at  the  sale 
under  the  degree  the  lienholder  bought  subject  to  the  mortgage,  and  the  mort- 
gagee not  being  a  party  to  the  suit  cannot  claim  that  had  he  been  he  would 
have  received  the  share  of  the  proceeds  distributed  to  the  mortgagor.  Although 
the  provisions  of  sec.  5055  Rev.  Stat.,  as  to  lis  pendens,  protect  a  plaintiff  only 
from  liens  acquired  after  service  of  summons,  yet  the  setting  up  by  a  defendant 
lienholder  of  his  rights,  relates  back  to  the  beginning  of  the  action,  and  is  as 
much  protected  by  its  pendency  as  the  plaintiff  would  be. 

2.  Where,  in  an  action  to  foreclose  a  mortgage,  the  holder  of  a  mechanic's  Hen  is 

made  a  party  defendant,  the  statute  of  limitations  ceases  to  run  against  his 
lien,  and  although  he  does  not  file  a  pleading  setting  it  up,  until  the  two  years 
he  is  given  has  run  out,  it  is  not  barred.  From  the  filing  of  the  petition  he 
became  entitled  to  be  regarded  as  one  of  the  litigants,  and  his  interest  was  pre- 
.  sented  for  adjudication  by  the  filing  of  the  petition. 

Petition  in  Error  to  reverse  the  judgment  of  the  Court  of  Com- 
mon Pleas. 

Burnet,  J. 

The  petition  in  the  court  of  common  pleas,  in  which  court  the  plain- 
tiff in  error  was  plaintiff  and  defendant  in  error  was  defendant,  alleges 
that  on  the  12th  day  of  December,  1874,  one  Arnold  Suer  and  Genevia 
Suer,  his  wife,  executed  to  plaintiflf  a  mortgage  on  certain  real  estate  des- 
cribed in  the  petition  to  secure  payment  of  their  note  which  is  set  out  in 
the  petition,  and  that  the  mortgage  w^as,  on  the  15th  day  of  December, 
put  upon  record ;  that  in  the  month  of  October,  about  two  months  pre- 
vious, one  Schultz,  a  judgment  creditor  of  Arnold  Suer,  had  filed  his 
petition  in  the  court  of  common  pleas  against  Suer  and  wife,  the  mort- 
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gagors,  to  set  aside  a  deed  which  it  was  alleged  was  given  b3^  Suer  to  a 
third  person  and  by  him  conveyed  to  the  wife  of  Suer,  for  the  purpose  of 
defrauding  his  creditors;  that  to  this  petition  the  defendant,  August 
Michael,  was  made  a  party  defendant ;  that  a  building  association  was 
also  made  defendant;  Michael  and  the  other  party  defendant  having 
mortgages  upon  this  property  which  were  liens  upon  the  property  before 
the  month  of  October,  1874 ;  that  the  defendant,  Michael  was  not  served 
with  summons  in  the  case  until  the  month  of  January,  1875,  a  day  later 
than  the  time  when  the  mortgage  which  the  plaintiff  held  from  Suer  and 
wife  was  put  upon  record,  and  that  after  his  service  in  January  he  filed 
his  answer  and  cross-petition  in  the  cause  setting  up  his  mortgage ;  that 
such  proceedings  were  had  in  the  cause  that  a  decree  was  rendered  find- 
ing the  equities  of  all  the  parties,  finding  that  the  deed  made  by  Suer, 
and  the  subsequent  deed  made  by  his  grantee  to  the  wife  of  Suer  were  in 
fact  made  for  the  purpose  of  defrauding  creditors  and  providing  that  the 
deed  should  be  set  aside  as  fraudulent,  finding  the  mortgage  of  the  build- 
ing association  was  a  lien  upon  the  property;  that  the  mortgage  of 
August  Michael  was  also  a  lien  upon  the  property  and  that  Schultz,  the 
plaintiff*  in  that  action,  by  reason  of  the  judgment  against  Suer  and  wife 
had  a  lien  upon  the  property,  and  directing  the  property  to  be  sold ;  that 
the  property  was  sold  and  purchased  by  August  Michael,  the  defendant 
in  this  action,  and  thereupon  a  decree  of  distribution  was  made :  that  the 
mortgage  of  August  Michael  was  paid  in  full ;  that  after  the  satisfaction 
of  the  other  mortgages  set  up  in  the  action  there  remained  the  sum  of 
$75.00  which  was  ordered  to  be  paid,  not  to  Schultz,  the  plaintiff  in  the 
action,  but  to.  Suer*s  wife,  on  the  ground  that  she  had  furnished  the 
money  wherewith,  in  part,  her  husband  had  bought  the  property,  and 
was  to  that  extent  his  creditor,  and  being  clothed  with  the  legal  title,  we 
may  infer,  although  this  is  not  stated,  she  had  a  preferable  lien  upon  the 
property  for  the  payment  of  that  amount,  and  the  plaintiff  asks  that  the 
property  may  by  sold  to  pay  his  mortgage. 

There  is  a  demurrer  to  the  petition  on  two  grounds,  one  that  there 
was  a  defect  of  parties  defendant ;  and  secondly,  that  there  were  not  suf- 
ficient facts  stated  in  the  petition  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained.  Leave  was  given  plaintiff  to  file  an  amended 
petition,  of  which  leave  he  availed  himself.  The  structure  of  the 
amended  petition  was  different  from  the  original  petition,  but  it  did  not 
contain  any  material  facts  necessary  to  make  out  the  cause  of  action  not 
set  out  in  the  original  petition,  a  motion  was  therefore  made  to  strike  the 
petition  off  the  files  on  the  ground  that  it  did  not  substantially  change 
the  original  petition.  This  motion  was  granted,  and  judgment  rendered 
for  defendant.  Plaintiff  in  error  claims  that  the  court  erred  in  sustaining 
the  demurrer  in  striking  from  the  files  his  amended  petition.  The  con- 
tention is  that  inasmuch  as  the  mortgage  from  Suer  and  wife  to  plaintiff, 
was  recorded  before  the  services  of  summons  upon  Michael  in  the 
original  action,  and  before  he  entered  appearance,  which  entry  was  made 
by  filing  an  answer  and  cross-petition,  that  Michael  was  bound  to  take 
notice  of  his  mortgage  which  was  upon  record,  although  that  mortgage  had 
been  taken  by  him  during  the  pendency  of  the  suit,  and  that  as  to  Michael 
there  was  riolis  pendens  which  protected  him  from  the  obligation  to  take 
notice  of  the  rights  of  the  plaintiff,  and  that,  inasmuch  as  after  the  pay- 
ment of  the  anterior  mortgages  upon  the  property  there  remained  a  sum 
of  money  which  by  the  decree,  in  the  absence  of  the  plaintiff  from  that 
action  was  awarded  to  Mrs.  Suer  who  was  one  of  the  mortgagors  of  the 
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plaintifi,  and  which,  therefore,  if  he  had  been  defendant  in  that  action 
setting  up  his  rights,  would  have  been  awarded  to  him,  that  he  is  now 
entitled  to  have  the  property  sold,  for  the  purpose  of  paying  off  his 
mortgage. 

The  provision  of  the  section  of  the  Code  of  the  Rev.  Stat,  specifying 
what  shall  be  lis  pendens  does  say,  in  substance,  that  when  a  petition  has 
been  filed  by  a  plaintiff,  after  a  service  of  the  summons  upon  the  defend- 
ant, a  third  party  may  not  acquire  adversely  to  the  plaintiff  from  the 
defendant  any  interest  in  the  property  sought  by  the  plaintiff  to  be  sub- 
jected. The  counsel  for  the  plaintiff  in  error,  claims  that  this  would  pro- 
tect Schultz,  who  as  judgment  creditor,  had  filed  his  petition  in  the  court 
below  to  set  aside  the  deed  of  Suer  and  wife  ;  but  as  Michael,  the  mort- 
gagee, had  not  been  served  witl^  process  until  after  the  plaintiff,  Markley 
had  acquired  his  rights  by  a  mortgage  subsequent  to  the  commencement 
of  the  suit,  that  he,  Michael,  is  not  protected  against  the  rights  of  Mark- 
ley,  and,  that  Markley,  as  against  him  might  acquire  an  interest  in  the 
property  sought  to  be  subjected  in  the  action. 

We  have  not  been  cited  to  any  authorities  bearing  upon  this  precise 
question.  The  language  of  the  Code,  it  is  true,  does  provide  that  an 
interest  in  the  subject  matter  of  the  action  cannot  be  acquired  as  against 
the  plaintiff  during  the  pendency  of  the  action,  but  the  petition,  the  aver- 
ments of  which  are  substantially  recited  in  this  petition  of  the  plaintiff, 
did  set  out  that  the  defendant,  August  Michael,  had  a  mortgage  lien  upon 
the  property  which  it  was  sought  to  be  sold  and  require  him  to  come  in 
and  set  up  his  mortgage  lien. 

It  has  been  held  by  this  court,  in  a  case  which  came  before  the  court 
some  years  ago,  that  where  a  party,  in  seeking  to  foreclose  a  lien  upon 
real  estate  made  defendant  to  his  action  another,  who  held  a  mechanic's 
lien  upon  the  property,  and  required  that  he  should  appear  in  the  action 
and  set  up  his  claim,  but  the  holder  of  the  mechanic's  lien  did  not  appear 
in  this  action  until  after  the  two  years  within  which  he  might  foreclose 
his  lien  as  against  the  owner  of  the  property,  that  Nevertheless  his  right 
of  action  remained,  and  the  statute  of  limitations  ceased  to  run  when  the 
action  was  begun,  although  begun  by  another  party.  He  became  en- 
titled, from  the  filing  of  that  petition  to  be  regarded  as  one  of  the  litigants 
in  that  action,  and  his  interest  was  directly  presented  for  the  adjudication 
of  the  courts  by  the  filing  of  that  petition. 

The  Supreme  Court,  in  case  of  McEwing  v.  James.  86  O.  S.,  152. 
has  held  that  the  statute  of  limitations  ceases  to  run  against  a  set-off 
from  the  time  of  the  commencement  of  the  action  in  which  it  is  pleaded, 
and  that  although  the  petition  filed  does  not  at  all  suggest  the  existence 
of  the  set-off.  Now  applying  the  analogies ;  when  the  petition  was  filed 
by  Schultz  to  set  aside  the  conveyance  made  by  Suer  to  his  wife  and  to 
subject  the  property  to  the  payment  of  his  judgment,  inasmuch  as  he 
made  August  Michael  a  party  defendant  as  having  a  mortgage  lien  upon 
the  property,  if  Michael  afterwards  came  in  and  set  up  his  mortgage  lien, 
it  will  avail  him  against  parties  obtaining  an  interest  from  Suer  and  wife 
in  the  subject  matter  of  the  action  after  the  action  was  begun  as  much 
as  the  plaintiff  would  be  protected  by  the  pendency  of  the  action.  We 
think,  therefore,  that  the  court  below  did  not  err  in  sustaining  the  de- 
murrer, nor,  as  there  was  no  substantial  change  made  by  an  amend- 
ment to  the  petition,  do  we  think  the  court  erred  in  ordering  the 
amended  petition  to  be  stricken  from  the  files. 

Judgment  affirmed. 


rt.-i 
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ADOLPHUS  H.  SMITH  v.  WM.  C.  MINCHELL, 
For  opinion  in  this  case,  see  6  Dec.  R.,  1106  (s.  c  10  Am.  Law  Rec,  484 ) 


[Hamilton  District  Court,  1881].  835 

R.  S.  HAMILTON.  Trustee,  et  al.  v.  CLARK  JACOBS. 

For  opinion  in  this  case  see  6  Dec.  R.,  1094  (s.  c.  10  Am.  Law  Rec,  445.)     Also 
see  note  to  that  case. 


DECEIT— EVIDENCE.  8 

[Hamilton  District  Court,  1881]. 

tUNITED  STATES  HOME  AND  DOWER  ASSN.  v.  JACOB  REAMS  ct  il. 

To  prove  that  fraudulent  representations  were  used  to  induce  the  signing  of  a 
contract,  all  that  took  place  between  the  parties  may  be  introduced  in  evidence 
to  explain  what  transpired. 

Error  to  Common  Pleas  Court. 

JOHNSTON,  J. 

Plaintiff  in  error  was  defendant  in  the  common  pleas,  and  pro- 
secuted this  petition  in  error  to  reverse  the  judgment  entered  there  for 
some  $200  in  favor  of  Reams  and  wife.  The  action  was  commenced 
originally  before  a  justice  of  the  peace  by  Reams  and  wife.  It  was  taken 
to  the  court  of  common  pleas  by  appeal.  Reams  and  wife  first  filed  a 
petition  on  appeal  and  then  an  amended  p>etition  in  which  they  sub- 
stantially state,  that  this  defendant  is  a  corporation  organized  under  the 
laws  of  Pennsylvania,  but  having  an  oflBce  in  this  state;  that  its  agent  at 
Tippecanoe,  Miami  county,  in  this  state,  through  fraudulent  representa- 
tions, induced  the  plaintiffs  to  pay  to  the  association  $200,  the  false  and 
fraudulent  representation  being,  that  the  defendant  was  engaged  in  the 
business  of  loaning  money,  the  agent,  as  they  claim,  representing  at  the 
time,  before  plaintiffs  signed  any  papers,  that  this  association  had  a  large 
intact  fund  of  $40,000;  that,  in  addition  to  that,  they  owned  property  and 
assets  of  a  large  amount,  and  were  ready  at  all  times  to  accommodate  all 
parties  with  loans  who  might  ask  it,  upon  giving  sufficient  real  estate 
security,  and  to  give  them  loans  of  money  in  any  reasonable  sum.  They 
further  allege  that  the  promise  was  made  by  this  agent  that  they  should 
have  the  amount  of  money  they  desired,  to- wit:  $4,000,  upon  their  farm, 
within  ninety  days ;  that  in  default  thereof  the  money  they  advance  would 
be  returned  to  them  with  8  per  cent,  interest.  They  allege  that  these 
allegations  were  false ;  that  this  association  never  did  have  the  sum  of 
$40,000,  nor  any  other  reserve  fund  to  loan  to  persons  who  might  be- 
come members  of  the  association  ;  that  after  having  paid  the  money  and 
waited  ninety  days  for  the  loan  of  84,000,  and  the  loan  not  being  then 
forthcoming,  they  demanded  the  money  back,  and  they  allege  that  the 
defendant  agreed  to  pay  back  the  money  advanced,  but  never  did  so, 
wherefore  they  bring  this  suit. 

tThis  decision  was  affirmed  by  the  supreme  court  commission,  without  report, 
November  11.  1884. 
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The  association  answers,  admitting  it  is  a  corporation  for  the  purpose 
named  in  plaintiflPs  petition ;  but  this  association  denies  that  it  ever 
agreed  to  loan  these  plaintiflfs,  or  either  of  them,  any  sura  of  money 
whatever.  It  goes  on  to  allege  that  it  operated  upon  the  endowment 
plan  or  system  ;  that  where  a  person  would  subscribe  for  a  certain  num- 
ber of  certificates  of  deposit  in  trust  for  accumulation,  by  paying  J|22.50 
every  year  for  twenty-one  years,  there  would  be  ready  for  each  certificate 
$1,000,  the  amount  of  the  endowment,  at  the  expiration  of  that  time. 
They  allege  that  the  husband  and  wife  knew  of  this  plan,  that  they  signed 
a  declaration  and  an  agreement  in  which  it  was  agreed  that  upon  these 
payments  annually  they  would  become  entitled  to  this  endowment,  and 
they  say  that  the  installments  were  paid  fortw^o  years,  but  that  plaintiffs 
are  in  default  for  the  third  year;  and  they  ask  by  way  of  cross-petition,  a 
judgment  against  plaintiffs  for  the  sum  of  $90,  the  amount  claimed  to 
be  due*  for  the  third  year;  of  installments  on  the  four  certificates  issued 
to  them,  all  the  installments  for  the  first  ♦two  years  having  been  paid,  and 
all  fraud  is  denied.  To  this  a  reply  is  filed  by  plaintiff,  denying  all 
allegations  of  the  answer.  Upon  these  issues  the  ca.se  was  submitted 
to  the  court,  without  the  intervention  of  a  jury.  Judgment  was  rend- 
ered belDW  for  $180  in  favor  of  plaintiffs,  together  with  interest  and 
costs. 

Various  exceptions  were  taken  during  the  trial  as  to  the  admission 
of  evidence  on  the  part  of  plaintiffs,  and  error  is  claimed  also  in  that 
the  court  excluded  certain  evidence  of  the  defendant.  Motion  for  a  new 
trial  was  also  filed,  and  it  is  alleged  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

We  have  had  occasion  to  pass  upon  a  case  somewhat  similar  to  this, 
between  a  party  who  had  purchased  certain  certificates  of  this  corpora- 
tion and  this  association;  and  we  have,  as  in  the  former  case,  examined 
the  bill  of  exceptions  with  care  for  the  purpose  of  ascertaining  the 
rights  of  the  parties.  The  question  in  the  case  is  really  as  to  whether 
the  court  below  had  before  it  sufficient  evidence  upon  which  to  base  its 
judgment.  There  was  quite  an  amount  of  evidence  heard  by  the  court 
under  the  objection  of  counsel  for  the  association,  it  being  a  case  in 
which  the  court  very  properly  ought  to  have  heard  all  the  evidence  off- 
ered by  either  side.  In  such  cases  it  is  a  rule  of  law  to  open  the  doors 
wide  in  order  that  the  court  may  ascertain,  if  possible,  whether  either  of 
the  parties  have  been  in  fact  defrauded.  A  motion  was  made  at  the 
close  of  the  evidence  in  the  case  to  exclude  all  the  incompetent  and  ir- 
relvant  evidence  introduced  on  behalf  of  plaintiff,  and  the  record  shows 
that  the  court  granted  the  motion.  It  was  for  the  court  to  determine 
what  was  competent  and  what  was  incompetent,  and  the  court  having 
ruled  out  all  incompetent  evidence,  it  is  proper  to  presume  that  the  court 
acted  only  upon  the  competent  evidence  in  the  case.  Fraud,  of  course, 
cannot  be  presumed,  it  must  be  proven.  It  need  not  be  proven  beyond  a 
reasonable  doubt,  but  the  court  is  to  be  governed  by  all  the  facts  and  cir- 
cumstances of  the  case,  and  if,  in  the  opinion  of  the  court,  fraud  has  been 
practiced  by  either  party,  it  is  the  duty  of  the  court  so  to  decide.  It  appears 
from  the  testimony  in  this  case  clearly,  that  Reams  and  wife  were  not  capi- 
talists seeking  to  buy  four  certificates  of  this  association,  and  after  paying 
$22.50  per  year  for  twenty-one  years,  at  that  time  to  receive  the  net  sum 
of  $1,000.  The  evidence  of  Reams  entirely  disproves  any  idea  like 
that;  but,  on  the  contrary,  his  testimony  and  the  correspondence  of  the 
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agency  disclose  the  fact  that  he  was  from  the  first  a  borrower,  and  that 
he  was  not  a  capitalist  seeking  to  invest  money  in  this  way;  that  he  was 
a  borrower  of  money  to  relieve  himself  from  the  embarrassments  into 
which  he  was  gradually  drifting;  that  he  was  induced  by  the  representa- 
tions of  the  agents  to  take  these  certificates  of  stock ;  that  through 
these  representations  he  was  induced  to  part  with  $180,  fully  believing 
that,  according  to  the  representations  of  the  agent,  within  ninty  days  he 
would  obtain  for  him  $4,000  less  20  per  cent ;  that  upon  this  he  was  in- 
duced to  sig^  the  papers.  Where  a  party  is  sought  to  be  held  by  a  paper 
writing  and  he  sets  up  that  it  was  procured  through  fraud,  the  rule  of 
law  is  that  oral  testimony  will  be  admitted  to  prove  the  fraud.  That 
lias  been  the  settled  law  in  England  and  has  always  been  the  law  in  this 
country.  The  party  upon  discovering  the  fraud  must,  of  course,  act 
promptly.  Now,  in  this  case,  it  seems,  that  this  man  Reams 
was  a  person  living  in  Tippecanoe  City,  Miami  county,  this  state.  He 
seems  to  have  been  a  confidjng  man.  He  seems  to  have  placed 
implicit  confidence  in  the  agent  who  obtained  the  $180  from  him.  He 
made  application  to  become  a  member  on  February  8,  1879.  He  made 
application  for  a  loan  at  that  time  or  the  rext  day  thereafter.  In  three 
months  from  that  time  he  says  he  was  to  receive  $4,000,  less  20  per 
cent;  and  the  money  not  coming  he  then  commenced  to  write  to  the 
agent  here,  to  Scranton,  Pennsylvania,  the  headquarters,  and  to  Wash- 
ington City.  It  seems  to  have  been  an  association  with  many  depart- 
ments. It  had  a  middle  department ;  it  had  a  western  department ;  it 
had  a  central  department;  and  it  had  departments  in  Kentucky,  Ohio, 
Indiana,  and  Missouri.  And  it  seemed  from  the  evidence  to  have  a  great 
number  of  agents ;  gn  agent  called  a  superintendent  of  finances,  a  superin- 
tendent of  loans,  a  general  manager,  and  a  great  number  of  other  important 
agents.  It  seems  to  have  had  every  class  of  agent  but  that  of  pay- 
master. The  evidence  seems  to  disclose  that  through  all  these  agencies 
not  more  money  was  taken  in,  than  sufficient  to  pay  the  agents  so  em- 
ployed; and  some  of  the  agents  testified  that  in  fact  all  the  money  this  asso- 
ciation had  wherewith  they  might  pay  these  members  was  received  from 
the  dues  of  members  who  might  be  induced  to  go  into  the  association. 
As  a  last  resort,  after  baffling  this  man  for  almost  a  year,  he  writing  to 
them  and  they  replying  by  letter  and  postal  cards,  they  finally  sheltered 
themselves  behind  the  fact  that  the  money  they  expected  to  loan  him 
was  dependent  upon  a  private  bill  pending  before  congress ;  that  they  ex- 
pected to  make  out  of  this  bill  about  $1,000,000  ;  that  the  time  of  con- 
gress was  just  then  largely  taken  up  with  public  business,  and  when  the 
proper  time  arrived  they  would  obtain  one-quarter  of  a  million  dollars, 
and  they  go  on  to  say  when  that  bill  passes  they  will  make  all 
these  certificate  holders  feel  good.  A  year  passed  by  and  the 
agency  having  been  removed  from  Troy  to  here  —its  only  busi- 
ness now  being  to  defend  certain  suits  brought  against  it — this  party 
being  satisfied  a  fraud  had  been  practiced  upon  him,  brings  this  suit  to  re- 
recover  back  thismoney  obtained  from  him,  as  he  claims,  through  fraudulent 
representations.  There  is  a  blank  in  evidence  which  the  plaintiff  testi- 
fies reached  his  hands  from  the  agent  located  at  Troy.  The  association 
denies  that  they  ever  agreed  to  loan  him  any  money,  but  that  he  was  in 
only  on  the  twenty-one  year  plan.  There  is  a  blank  paper  attached  to 
the  evidence  in  which  it  is  stipulated  that  he,  the  borrower,  did  bind 
himself  and  would  bind  himself  to  accept  the  money  within  ninety  days 
from  the  time  when  it  should  be  offered  to  him.     Of  course,  he  would 
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have  been  very  glad  to  accept  it ;  but,  why  insert  such  a  stipulation  that 
he  was  to  receive  money  within  ninety  days?  We  are  satisfied  from  this 
evidence  that  this  unsophisticated  countryman  was  induced  by  fraudu^ 
lent  representations  to  enter  into  this  agreement,  expecting  to  receive 
this  money  from  defendants.  We  think,  therefore,  there  was  no  error  in 
the  court  allowing  evidence  to  be  introduced  to  explain  just  what  trans- 
pired between  these  parties  before  the  paper  was  signed. 

Judgment  of  the  court  below  affirmed. 

S.  F.  Crawford,  for  plajntiflF  in  error. 

Jordan,  Jordan  &  Williams,  for  defendant  in  error. 


15  ACKNOWLEDGMENT— LANDLORD  AND  TENANT. 

[Superior  Court  of  Cincinnati,  General  Term,  January,  1882]. 
MARGARET  R.  POOR  v.  SARAH  S.  and  MAURICE  J.  SCANLAN. 

1.  The  qualifying  clause  "where  the  amendment  does  not  change  substantially 

the  claim  of  defense/'  of  section  5114,  Revised  Statutes  of  Ohio,  authorizing 
amendments  to  conform  pleadings  to  the  facts  proven,  does  not  refer  to 
the  form  of  the  remedy,  but  only  to  the  claim  of  defense. 

2.  Where  the  acknowledgment  of  a  lease  is  written  on  a  separate  sheet  of  paper, 

the  lease  is  invalid  to  pass  the  term. 
8.    While  one  occupying  the  premises  as  assignee,  is  liable  to  pay  rent  according 
to  the  provisions  of  the  lease,  yet  this  liability  is  not  upon  the  covenant 
therefor,  but  upon  an  implied  contract. 

4.  Where  a  woman  is  married  while  occupying  property  under  such  a  lease,  by 

virtue  of  a  devise  of  the  lease  to  h^  for  lite,  and  continues  after  marriage  to 
occupy  jointly  with  her  husband,  and  there  is  nothing  to  show  the  contrary, 
her  mterest  in  the  property,  under  the  devise,  will  continue  her  separate 
estate  by  virtue  of  section  3108,  Revised  Statutes  of  Ohio,  and  the  occupa* 
tion  will  accordingly  continue  to  be  her  occupation,  referable  after  mar- 
riage as  well  as  before  to  the  original  entering. 

5.  Rents  accruing  during  continuance  upon  such  occupation  are  liabilities  arising 

on  a  contract  of  the  wife  subsisting  at  the  time  of  marriage. 

6.  In  such  case  an  action  at  law  will  lie  against  her  during  coverture,  but  under 

section  4996,  Revised  Statutes  of  Ohio,  the  husband  must  be  joined.  For 
the  satisfaction  of  the  judgment  recovered  in  such  action,  the  separate' estate 
of  the  wife  is  primarily  liable. 

FORAKER.  J. 

This  case  was  reserved  upon  the  evidence.     It  is  an  action  for  rent. 

From  the  pleadings  and  the  evidence  it  appears,  that  March  1, 1857, 
the  plaintiff,  being  then  the  owner  thereof,  leased  a  certain  lot  on  the 
north  side  of  Third  street  in  the  city  of  Cincinnati,  to  George  Selves,  for 
ninety-nine  years,  renewable  forever. 

The  certificate  of  acknowledgment  of  the  lease  was  not  written  on  the 
same  sheet  of  paper  that  the  lease  was  written  upon,  but  on  a  separate 
sheet  attached  to  the  paper  the  lease  was  written  upon,  by  a  common 
paper  fastener.  All  parties  seem,  however,  to  have  been  ignorant  of  this 
fact  until  after  this  suit  was  brought.  Selves  held  possession  of  the  prem- 
ises under  the  lease,  paying  the  rents  reserved  therein,  $250  every  quarter, 
until  his  death  in  1862.  When  he  died  he  left  a  will  by  which  he  devised 
to  his  widow  Sarah  Selves,  now  Sarah  S.  Scanlan,  the  defendant  here* 
in,  all  his  real  estate  for  life.  She  elected  to  take  under  his  will,  and  at 
once  took  possession  of  this  leasehold  estate.  She  remained  in  posses- 
sion continuously  until  after  this  action  was  commenced,  paying  the  rents 
reserved  according  to  the  covenants  of  the  lease,  until  June  1, 1878,  when 
she  refused  to  pay  the  quarter's  rent  then  falling  due,  and  offered  to  sur- 
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render  the  premises,  which  offer  was  not  accepted.  She  has  not  paid 
anything  since.  In  1869  she  married  her  co-defendant,  Maurice  J.  Scan- 
Ian,  who,  jointly  with  her,  has  occupied  and  used  the  premises  since,  until 
they  quit  possession  in  188L 

This  action  was  commenced  in  1879,  to  recover  four  installments  of 
rent  that  had  become  due,  amounting  to  $1,000.  The  petition  simply 
alleged  that  there  was  due  the  plaintiff,  from  Sarah  S.  Scanlan  and  Mau- 
rice J.  Scanlan,  for  rent  of  the  said  premises,  $1,000,  and  prayed  for  judg^ 
ment  against  the  defendants.  Nothing  was  said,  either  in  the  style  of  the 
case  or  the  body  of  the  petition,  about  the  defendants  being  husband  and 
wife.  No  reference  was  made  to  the  lease,  and  there  was  no  allegation 
that  the  wife  had  a  separate  estate.  The  case  stood  upon  this  petition  and  a 
general  denial  by  the  defendants,  when  it  came  on  for  trial.  The  facts 
above  mentioned  appearing,  the  plaintiff  was  allowed  to  re-file  an  amend- 
ed petition  which  she  had  previously  filed  and  withdrawn,  in  which  the 
facts  above  stated,  except  as  to  the  defective  acknowledgment  of  the  lease, 
were  fully  set  out,  together  with  allegations  that  the  wife  had  a  separate 
estate,  followed  by  a  prayer  for  judgment  and  appropriate  relief.  The 
defendants  excepted  to  the  re-fiHng  of  this  amended  petition,  and  there- 
upon answered,  denying  all  the  allegations  of  the  amended  petition,  except 
that  George  Selves  occupied  the  premises  at  his  death;  that  Mrs.  Scanlan 
was  the  devisee  of  all  his  real  estate  for  life,and  that  she  entered  into, 
and  held  possession  of  the  premises  in  question  until  1881,  and  that  she 
married  Scanlan  in  1869;  also  that  she  held  for  life,  under  the  wiU  of 
Selves,  the  real  estate  described  in  the  petition  as  her  separate  estate. 
Defendants  claim  that  the  amended  petition  ought  not  to  have  been  al- 
lowed, because  a  departure. 

It  is  not  pretended  that  defendants  were  surprised  or  placed  at  any 
disadvantage  by  it.  The  provision  of  our  code  on  this  subject  is  that 
such  amendments  may  be  made  when  in  furtherance  of  justice,  and  when 
they  do  not  substantially  change  the  claim  or  defense.  Section  5114  In 
the  case  of  Spice  v.  Stcinrtick,  14  O.  S.,  213,  it  was  held  that  this  did  not 
refer  to  the  form  of  the  remedy,  but  only  to  the  general  identity  of  the 
claim,  and  consequently,  that  it  was  permissible,  as  was  done  in  that  case, 
to  so  amend  the  petition  as  to  change  the  action,  which  was  to  recover 
damages  for  a  malicious  prosecution,  to  support  which  malice  and  want 
of  probable  cause  had  to  be  shown,  to  an  action  for  damages  for  an  illegal 
arrest,  to  sustain  which  it  was  not  necessary  to  show  malice  or  want  of 
probable  cause,  but  only  a  void  process.  The  amendment  in  this  case 
certainly  does  not  change  the  claim  that  is  made  in  the  petition.  At  most 
it  but  changes  the  form.  It  can  scarcely  be  said  to  fairly  do  even  that. 
It  is  really  nothing  more  than  a  statement  of  the  facts  of  which  we  have  the 
naked  legal  effect  set  forth  in  the  petition,  with  some  allegations  about 
a  separate  estate,  which  according  to  our  view  of  the  case,  are  only  so 
much  surplusage. 

Considering  the  case  upon  its  merits  there  are  two  general  proposi- 
tions relied  upon  by  the  defendants.  In  the  first  place  it  is  claimed  that, 
because  Mrs.  Scanlan  was  the  devisee  of  this  leasehold  only  for  life,  she 
took  less  than  the  whole  term,  and  that  she  was  consequently  a  sub-lessee, 
and  not  an  assignee,  and  if  but  a  sub-lessee,  not  liable  to  the  lessor,  for 
want  of  privity  of  estate. 

For  a  second  defense  it  is  insisted  that  the  defendant,  Mrs.  Scanlan, 
has  done  no  act  to  authorize  her  separate  estate  to  be  charged. 
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Either  of  these  propositions  would  be  sufficient  for  the  defendants 
if  it  could  be  applied  to  this  case.  But  in  our  opinion  neither  one  has 
application. 

The  first  has  not,  because  the  instrument  intended  for  a  lease  to 
Selves  was  invalid,  as  such,  by  reason  of  the  acknowledgment  being 
written  on  a  separate  sheet  of  paper.  Winkler  v.  Higgins,  9  O.  S.,  599. 
It  did  not  pass  the  term  to  Selves.  It  was,  consequently,  at  most  but  an 
equitable  lease,  giving  him  a  right  to  occupy  and  enjoy  the  premises  upon 
the  terms  and  conditions  named  in  it,  and  binding  him,  as  upon  personal 
covenant,  to  comply  with  its  terms  and  conditions  so  long  as  he  remained 
in  possession.  Brldgmans  v.  WeUs,  13  O.,  43.  The  equitable  right  was 
all  that  passed  by  the  devise.  And  this  right  the  defendant  took  without 
assuming  his  personal  convenant.  Her  undertaking  was  by  an  implied 
contract  to  pay  for  her  use  and  occupation,  so  long  as  she  enjoyed  the 
same,  according  to  the  terms  of  the  lease.  This  contract  was  between  her 
and  the  lessor;  hence  there  was  privity  of  contract  at  least. 

The  second  proposition  would  be  unanswerable,  if  the  plaintiff's  right 
to  recover  a  judgment  depended  upon  a  right  to  charge  Mrs.  Scanlan's 
separate  estate  upon  such  a  contract  entered  into  during  coverture.  For 
we  fully  agree  with  the  claim  of  her  counsel,  that  in  such  a  case  it  must 
be  shown  that  she  intended  to  charge  her  separate  estate,  and  that  such 
intention  was  relied  upon.  But,  in  our  judgment  this  is  not  such  a  case. 
This  is  merely  an  action  to  recover  a  personal  judgment,  and  whether 
or  not  such  a  judgment  shall  be  rendered,  does  not  depend  upon,  and  is 
not  affected  by  the  question  whether  or  not  she  at  all  has  a  separate  estate. 

Mrs.  Scanlan  was  a  feme  sole  when  she  took  possession  of  these 
premises.  She  was  therefore  competent  to  contract,  and  as  we  have  seen, 
did,  by  implication,  contract  to  pay,  according  to  the  terms  of  the  lease, 
so  long  as  she  remained  in  possession.  Her  continued  possession,  after 
marriage,  as  well  as  before,  must  be  referable  to  her  original  entering, 
and  must  have  been  therefore  in  pursuance  of  the  contract  to  which  we 
have  alluded  as  thereby  made  for  her  by  operation  of  law.  Especially  do 
we  think  so  in  view  of  the  fact  that  she  took  possession  for  life,  and  hence 
did  not  have  occasion  to  periodically  consider,  whether  or  not  she  would 
continue  there.  This  being  true,  she  held  the  premises  at  the  time  the 
rents  accrued,  for  which  she  is  now  sued,  under  a  contract  which  the  law 
made  for  her  when  she  took  possession  and  which  was  in  force  when  she 
married  her  co-defendant,  whereby  she  was  obliged  to  pay  the  same.  It 
is  upon  that  contract  that  this  action  is  based;  a  contract  therefore  sub- 
sisting at  the  time  of  the  marriage;  not  made  during  coverture,  but  before. 

This  view  is  not  affected  by  the  fact  that  her  occupation,  after  mar- 
riage, was  jointly  with  her  husband,  since  her  interest  and  rights  in  the 
property,  under  our  statute,  section  3108,  remained  her  separate  estate. 

The  case  is  therefore,  properly  stated,  an  action  against  husband 
and  wife,  to  recover  rents  that  have  become  due,  during  coverture,  upon 
x  contract  made  by  the  wfe  before  marriage,  and  existing  at  the  time  of 
marriage.  At  common  law  marriage  made  the  husband  liable  for  the 
existing  obligations  of  his  wife.  But  in  all  actions  against  him  to  enforce 
them,  she  must  be  joined  as  a  co-defendant  without  regard  to  whether 
she  had  a  separate  estate  or  not.  Drew  v.  Thorne,  Aleyn,  72  7  Term, 
Rep.  384.  If,  therefore,  we  had  no  statute  on  the  subject  this  action 
would  lie  against  the  defendants  for  a  money  judgment.  In  such  a  case, 
however,  i.  e,  if  there  were  no  statute,  the  separate  property  of  the  wife 
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could  not  be  taken  to  satisfy  the  judgment.  But  in  such  actions  we  have 
instead  of  the  common  law  rule  that  the  ivife  must  be  joined  with  the 
husband,  section  4996,  of  our  Revised  Statutes,  which  requires  the  hus- 
band to  be  joined  with  the  wife.  And  instead. of  the  wife's  separate  estate 
being  exempt  from  liability  to  be  taken  to  satisfy  the  judgment,  we  have 
it  expressly  made  liable  by  section  3110,  which  provides  that  "the  separate 
property  of  the  wife  shall  be  liable  to  be  taken  for  any  judgment  rendered 
in  an  action  against  husband  and  wife,  upon  a  cause  existing  against  her 
at  their  marriage,  etc." 

-The  language  of  this  section  has  been  changed  somewhat  since  the 
case  of  Westerman  v.  Westerman,  25  O.  S.,  500,  where  it  was  construed 
to  mean  that  the  wife's  separate  property  was  not  only  liable  to  be  taken 
in  such  case,  but  that  as  between  her  and  her  husband's  property,  it  was 
primarily  liable ;  but  the  change  has  only  made  it  more  apparent  that  the 
legislative  intent  agreed  with  the  construction  of  the  court. 

Our  conclusion  is  that  this  is  an  action  against  Mrs.  Scanlan  and  her 
husband  on  a  contract  obligation  of  hers,  existing  at  their  marriage;  that 
it  is  immaterial  whether  she  intended  to  charge  her  separate  estate  or 
not,  and  that  judgment  should  be  rendered  for  the  plaintiff  which  is  ac- 
cordingly done. 

J.  W.  Herron,  for  plaintiff. 

J.  H.  Perkins  and  D.  H.  J.  Holmes,  for  defendants. 


BAILMENT— CONVERSION.  1 7 

[Hamilton  District  Court,  December  14,  1881]. 
ROBERT  L.  CRIGLER  v.   J.  W.  GAFF  &  CO. 

1.  A  bailee,  after  conversion  of  the  property  of  his  bailor,  or  un justifiable  refiual 

to  deliver  the  same,  cannot  recover  for  the  care  and  keeping  thereof  there- 
after. 

2.  If,  after  the  conversion  of  property  by  a  bailee,  in  an  action  by  the  bailor  to 

recover  damages  for  such  conversion,  the  money  representing  the  sale  of 
such  converted  property  is,  upon  the  motion  of  the  bailor,  paid  into  court; 
and  upon  the  motion  of  bailor,  a  portion  thereof  is  afterwards  paid  over 
to  him,  and  by  agreement  of  bailor  and  bailee  they  agreed  to  litigate  as  to 
who  is  entitled  to  recover  the  balance  left  in  the  hands  of  the  court,  the 
bailor  will  be  deemed  to  have  waived  any  damages  sustained  by  such  con- 
version beyond  the  sum  remaining  in  the  hands  of  the  court. 

JOHNSTON,  J. 

This  case  comes  here  on  error  to  the  court  of  common  pleas. 
It  is  a  controversy  about  432  head  of  hoRs,  delivered  by  Crigler  to  the 
firm  of  GafF&  Co.,  on  the  3d  of  January,  1876,  to  be  fed  by  them  at  their 
distillery  in  this  county,  at  an  agreed  price  of  three  cents  per  day  per 
head. 

Briefly  to  state  the  facts,  while  these  hogs  were  in  the  possession  of 
Gaff  &  Co.,  Grotenkemper  &  Co.,  of  this  city,  instituted  a  suit  against 
Headley  &  Peck,  to  recover  a  debt  against  them.  They  caused  an  attach- 
ment to  issue,  suit  having  been  brought  in  the  common  pleas  court,  and 
they  desired  the  sheriff  to  levy  upon  these  hogs  as  the  property  of  Head- 
ley  &  Peck.     The  officer  declined  to  do  so  without  some  indemnity  being 

tThis  case  was  affirmed  by  the  supreme  court  commission,  without  report, 
June  24.  1884. 
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given,  which,  not  being  given,  they  served  process  of  garnishment  upon 
Gaff  &  Co.  To  that  proceeding  R.  i,,  Crigler  never  was  a  party  in  any 
sense.  There  was  judgment  in  the  (^ase  against  Headley  &  Peck;  Gaff 
&  Co.  answered  the  garnishee  process,  and  after  the  answer  was  filed, 
Crigler  appeared  and  wanted  his  hogs.  They  refused  to  deliver  them. 
Thereupon  he  commenced  an  action  in  the  superior  court  against  Gaff 
&  Co.,  for  $10,000  damages,  for  the  unlawful  conversion  of  these  hogs. 
Grotenkemper  &  Co.,  on  the  ground  that  Gaff  &  Co.  had  not  made  a  satis- 
factory answer,  threatened  suit  against  them  as  garnishees.  Thus  Gaff 
&  Co.,  being  threatened  upon  this  side  and  upon  that,  instituted  this 
action  in  the  common  pleas,  to  enjoin  both,  Crigler  and  Grotenkemper, 
from  proceeding  to  bring  an  action  against  them,  on  the  part  of  Crigler, 
alleging  his  pending  action  in  the  superior  court  against  them  for  the 
conversion  of  these  hogs,  and  to  enjoin  Grotenkemper  &  Co.  from  com- 
mencing an  action  against  them  as  garnishees  for  the  amount  of  their 
judgment,  and  asking  that  they  be  required  to  interplead  to  settle  who 
was  entitled  to  the  fund.  A  restraining  order  was  granted  in  the  com- 
mon pleas  court,  and  an  answer  was  filed  by  Crigler,  in  which  he  alleged 
that  he  was  not  a  party  to  the  suit  of  Grotenkemper  &  Co.,  wherein  these 
hogs  had  been  attached ;  that  they  had  been  unlawfully  levied  upon,  and 
that  the  sale  that  had  taken  place  in  the  Grotenkemper  case,  although  by 
order  of  the  common  pleas  court,  was  of  no  effect  as  against  him,  inas- 
much as  he  was  not  a  party  to  that  suit,  and  that  the  property  ordered  to 
be  sold  was  not  the  property  of  Headley  &  Peck,  but  his  property.  He 
claimed,  therefore,  in  his  answer  or  cross-petition  in  the  court  of  common 
pleas,  the  same  as  claimed  in  his  petition  in  the  superior  court — a  case  of 
of  unlawful  conversion  of  his  property,  and  without  making  any  reference 
to  the  proceeds  of  the  sale  of  the  property,  that  were  then  in  the  hands 
of  Gaff  &  Co.,  he  asked  that  he  might  recover  as  against  Gaff  &  Co.,  $10, 
000  for  the  conversion  of  these  hogs.  He  set  up  no  claim  to  the  pro- 
ceeds of  sale. 

Grotenkemper  &  Co.  filed  an  answer  in  the  nature  of  an  interplead- 
er, setting  out  their  judgment  in  the  court  of  common  pleas,  and  asked 
that  it  might  be  paid  but  of  the  funds  in  the  hands  of  Gaff  &  Co. 

When  the  case  came  on  to  be  heard  for  an  injunction,  or  rather  a 
further  restraining  order,  an  entry  was  made  by  the  court,  against  the 
objection  of  Crigler,  in  which  the  rights  of  the  party  were  very  correctly 
defined.  This  tttry  was  made  on  the  11th  of  March,  1878,  in  which 
Grotenkemper  and  Crigler  were  both  restrained  from  prosecuting  suits 
against  Gaff  &Co.,  until  the  title  to  the  fund  should  be  determined,  the 
right  being  specially  reserved  to  Crigler  to  prosecute  in  this  action  in  the 
common  pleas  as  against  Gaff  &  Co.,  his  claim  of  damages  for  the  con- 
version of  the  hogs.     He  excepted  to  the  whole  entry. 

Then,  upon  the  18th  of  March,  1878,  Crigler  appears  in  this  injunc- 
tion suit,  and  moves  that  Gaff  &  Co.  be  required  to  pay  the  funds  arising 
from  the  sale  of  the  hogs,  $7,151,63,  into  the  hands  of  the  clerk  of  the 
court.  On  the  23d  of  March,  1878,  that  motion  was  granted,  and  Gaff 
&  Co.  were  ordered  to  and  did  pay  in  the  $7,151.63  arising  out  of  the  sale 
of  the  hogs,  and  $682.98  interest  from  the  19th  of  August,  1876,  until  the 
22d  of  March,  1878,  making  altogether  $7,834,61.  And  it  was  further 
ordered  that  the  disposition  of  said  sum  shall  not  be  considered  a  judg- 
ment against  the  plaintiff  as  to  their  liability  to  pay  interest,  nor  conclude 
thtir  right  to  recover  for  the  feeding  of  the  hogs  after  the  alleged  conver- 
sion— up  to  their  sale  in  August. 
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Matters  remained  in  that  condition  until  October  28, 1879,  when  Mr. 
Crigler  came  forward  and  moved  the  court  that  this  fund,  then  in  the 
hands  of  the  clerk  representing  the  sale  of  these  hogs,  alleged  by  him  to 
have  been  unlawfully  converted  to  be  paid  to  him,  and  the  court  made 
this  order,  "that  the  clerk  pay  to  Mr.  Crigler,  out  of  the  funds  in  his 
hands,  $6,631.06 ;  and  it  is  further  ordered  that  the  balance  of  said  funds 
be  retained  by  him  until  further  order  of  the  court."  Then,  on  the  27th 
of  October,  1879,  we  find  this  order :  "  The  clerk  of  this  court  is 
directed,  by  consent  of  parties,  to  pay  the  plaintiff.  Gaff  &  Co.,  or  their 
attorneys,  the  sum  of  $1,353,55,  the  balance  remaining  in  his  hands  out 
of  $7,884,  61,  paid  into  court  by  the  plaintiff  in  this  cause,  this  order  not 
to  prejudice  the  rights  ot  said  parties  to  the  recovery  of  said  sum,  or  any 
part  thereof.*'     This  disposed  of  the  funds. 

The  cause  then  came  on  to  be  heard  to  a  jury,  and  after  Crigler  had 
introduced  all  of  his  evidence,  and  Gaff  &  Co.,  all  their  evidence,  Gaff  & 
Co.,  by  their  counsel,  moved  to  take  the  case  from  the  jury,  which 
motion  was  granted,  and  to  which  Crigler  excepted.  And  thereupon  the 
court  proceeded  to  dispose  of  the  question  as  to  $1,303,  about  which  the 
parties  at  the  last  entry  agreed  to  litigate  as  to  who  should  have  it,  to-wit : 
$600,  and  over,  for  interest  that  accrued  upon  the  proceeds  of  the  sale  of 
these  hogs  from  August  17, 1876,  up  to  March,  1878,  when,  upon  Crigler's 
motion,  they  were  paid  into  court,  and  $600.  and  over,  for  the  feeding  of 
the  hogs,  after  the  alleged  conversion  by  Gaff  &  Co.,  up  to  the  time  of  sale. 

The  court,  in  disposing  of  the  case,  decided  that  Crigler  should  be 
enjoined  from  prosecuting  his  case  in  the  superior  court  against  Gaff  & 
Co.,  for  the  unlawful  conversion  of  the  hogs.  The  court  decreed  that 
Gaff  &  Co.  should  pay  interest  from  the  time  the  hogs  were  sold  up  to 
the  time  they  paid  the  money  into  the  hands  of  the  clerk  of  court. 
The  court  further  decreed  that  Gaff  &  Co.  were  not  entitled  to  recover 
for  the  feeding  of  the  hogs  from  the  time  of  the  alleged  conversion  up  to 
the  time  of  sale.  No  order  was  made  as  to  the  interest  on  the  $1,303 
after  it  had  been  paid  by  the  clerk  into  the  hands  of  Gaff  &  Co.  The 
court  decreed  that  Grotenkemper  should  pay  the  costs  of  the  action  in 
the  court  of  common  pleas  up  to  the  time  they  went  out  of  the  case, 
they  having  gone  out  of  the  case  before  the  money  was  paid  into  the 
hands  of  the  clerk,  upon  their  own  motion  confessing  that  they  had  no 
right  to  levy  on  the  hogs.  The  court  then  decreed  that  Crigler  should 
pay  all  the  remaining  costs  of  the  action,  and  that  it  should  be  taken  out 
of  the  $1,303. 

Various  exceptions  were  taken,  both  by  counsel  of  Gaff  &  Co.  and 
for  Crigler ;  and  both  prosecute  in  this  court  petitions  in  error  to  reverse 
the  judgment  of  the  court  below.  Crigler  claims  that  the  court  erred  in 
not  allowing  the  jury  to  pass  upon  the  question  of  damages  for  the  con- 
version of  the  hogs,  over  and  above  the  sum  realized  for  them,  and  Gaff 
&  Co.  complain  of  the  decision  below,  in  that  they  were  not  allowed 
three  cents  per  day  for  the  feeding  of  the  hogs  from  the  27th  of  June, 
1876,  to  the  time  of  their  sale  by  order  of  court. 

We  are  of  opinion,  after  a  careful  examination  of  this  record,  that, 
while  perhaps  the  court  may  have,  on  some  points,  erred  technically, 
that  no  error  has  been  committed  to  the  prejudice  of  Crigler,  except  in 
two  minor  matters.  The  general  conclusion  reached  was  correct.  The 
verdict  of  the  jury  upon  the  question  of  interest,  and  the  feeding  of  the 
hogs,  could  not  have  been  more  favorable  than  the  action  of  the  court 
afterward.     It  was  his  right  to  have  maintained  his  position  upon  his 
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answer,  claiming  damages  for  the  unlawful  conversion  of  these  hogs,  and 
up  to  the  time  he  filed  his  motion  to  have  the  funds  paid  into  court  (with 
which  he  ought  never  to  have  had  anything  to  do,  if  he  would  occupy  a 
consistent  position),  he  had  the  right  to  prosecute  and  recover  any  dam- 
ages he  had  sustained  by  the  action  of  Gaff  &  Co.  in  their  unlawfully 
having  sold  and  disposed  of  his  hogs.  The  re  delivery  of  the  property 
to  him,  by  Gaflf  &  Co.,  would  not  have  cut  off  his  right  to  any  damages 
he  may  have  sustained  by  the  falling  of  the  market  or  otherwise  before 
the  delivery.  But  in  this  case  we  find  that  upon  the  motion  of  Crigler — 
this  motion  to  have  the  funds  paid  into  the  hands  of  the  clerk  of  the 
court,  and  especially  by  the  consent  order  made  to  have  the  balance  of 
$1,303  returned  to  the  possession  of  Gaff  &  Co. — that  he  may  by  agree- 
ment with  Gaff  &  Co.  chose  to  liquidate  the  claim  for  damages, — that 
they  substantially  chose  to  look  to  the  fund  as  the  representative  of  the 
value  of  the  hogs,  and  litigate  as  to  it,  and  no  further.  The  entry  of 
October  27,  1879,  reads :  *'This  order  is  not  to  prejudice  the  right  of  the 
said  parties  to  the  recovery  of  said  sum"  (the$l,303).  At  the  time  that  this 
entry  w^  made  it  was  not  a  case  of  interpleader.  It  stood  really  as  a 
case  between  Gaff  &  Co.  as  defendants,  and  Mr.  Crigler  as  the  plaintiff. 
It  was  his  right  to  have  stood,  from  the  first,  upon  his  claim  for  damages 
for  conversion.  The  final  entry,  under  which  this  Jl,303  was  returned,  to 
Gaff&  Co.,  fixes  and  limits  the  controversy  to  that  balance,  as  to  who 
should  be  entitled  to  recover  it.  Any  damages  beyond  this  were  in  our 
opinion  by  the  act  of  the  parties  waived.  Now,  was  the  action  of  the 
court  correct  in  the  disposition  of  this  fund?  We  are  of  opinion  that 
with  the  exception  of  the  question  of  costs  and  as  to  the  matter  of  inter- 
est on  the  $1,303,  the  judgment  of  the  court  below  was  correct.  We 
think  the  court  erred  in  assessing  all  the  costs  of  this  action,  after  Gro- 
teukemper  went  out  of  it,  against  Crigler.  They  should  be  paid  by  Gaff 
8l  Co.,  because  after  Grotenkemper  &  Co.  withdrew  irom  the  case  and 
admitted  they  had  no  right  to  levy  up3n  the  hogs,  Gaff  &  Co.,  who  were 
then  no  longer  in  danger  of  being  prosecuted  further  by  Grotenkemper 
&  Co.,  should  have  come  forward  and  paid  Crigler,  or  offered  to  do  so ; 
but  they  did  not.  They  desired  to  have  determined  whether  they  should 
pay  interest,  and  whether  they  were  entitled  as  against  Crigler  for  the 
feeding  of  the  hogs  after  the  alleged  conversion.  The  court  below  deter- 
mined both  of  these  claims  against  them  ;  and  we  think  the  costs  should 
have  followed  that  decision.  We  think  they  should  have  been  compelled 
to  pay  the  costs  not  assessed  against  Grotenkemper  &  C).  This  money 
was  paid  back  to  Gaff  &  Co.  October  27,  1879,  and  for  all  that  appears 
on  the  record,  they  still  have  that  money.  We  think  they  should 
be  required  to  pay  interest  upon  it  to  Crigler.  This  being  a  case  in 
which  we  think  we*  have  the  right  to  enter  such  judgment  as  should  have 
been  entered  in  the  court  below,  a  judgment  in  conformity  with  this 
decision  will  be  prepared. 

V.  H.  McDowell  and  L.  M.  Strafer,  for  plaintiff. 

Moulton,  Johnson  &  Levy,  for  defendants. 
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[Hamilton  Common  Pleas,  January,  1882]. 

EDSON  S.  WELLINGTON  v.  MARIA  E.  WELLINGTON. 

Where  without  service  of  process  in  fact,  but  upon  a  false  return  of  service  pro- 
cured to  be  made  by  fraud  practiced  on  the  sheriff,  judgment  for  divorce  is 
obtained  at  one  term  of  court  without  any  notice  whatever  to  the  defendant 
upon  a  charge  of  adultery,  such  judgment  may  be  set  aside  by  the  same  court 
upon  petition  filed  at  the  following  term,  it  appearing  that  neither  of  the 
parties  had  a  domicile  in  the  8tate»  and  that  the  charge  of  adultery  was  ground- 
less. 

AVERY.  J. 

The  petition  was  filed  December  23, 1880,  to  set  aside  a  judgment  of 
divorce  and  alimony,  for  adultery  of  the  husband,  entered  at  the  preceding 
term  of  this  court,  September  4, 1890,  upon  the  ground  that  the  wife  had 
procured  the  summons  to  be  returned  served  by  obtaining  some  one  false- 
ly to  personate  her  husband,  who  was  not  within  the  jurisdiction,  and  had 
no  notice  whatever  of  the  proceedings. 

The  evidence  shows  clearly  that  from  their  marriage  in  Vermont  in 
1870,  until  August,  1879,  when  the  wife  was  detected  by  the  husband  in  an 
act  of  adultery,  they  had  lived  together,  that  at  the  time  their  place  of 
residence  was  Nashville,  Tennessee,  where  the  husband  was,  as  he  con- 
tinues to  be;  teacher  in  the  State  Normal  College,  but  they  were  upon  the 
occasion  visiting  at  the  house  of  a  half  brother  of  the  wife  in  New  Hamp- 
shire; that  they  then  separated,  the  husband  supplying  means  to  enable 
the  wife  to  go  to  her  friends  in  Massachusetts,  but  on  his  return  to  Nash- 
ville, at  ihe  close  of  September,  finding  her  there,  where  she  remained, 
although  not  living  with  her  husband  who  had  begun  in  the  courts  of  the 
state  an  action  for  divorce  which  failed  because  he  had  not  been  a  resi- 
dent for  two  years,  until  January  8,  1880;  that  she  first  appeared  here 
•  about  the  time  her  petition  for  divorce  and  alimony  was  filed  June  26, 
1880,  her  counsel  having  been  previously  advised  by  letter  from  a  lady 
acquaintance  in  Qiicago  that  a  Mrs.  Wellington  would  call  upon  him  for 
his  services  in  procuring  a  divorce,  and  to  him  she  gave  her  residence  as 
No.  173  W.  Fourth  street,  which  was  a  lodging  or  boarding  house,  and 
said  her  husband  lived  in  the  same  house;  that  the  deputy  sheriff  finding 
this  address  on  the  back  of  the  summons,  and  going  to  make  service,  was 
told  by  the  servant  who  answered  the  bell  that  Mrs.  Wellington  lived 
there,  but  not  Mr.  Wellington,  and  reporting  this  to  her  counsel  he  said 
there  was  some  mistake,  and  he  would  go  himself  with  the  deputy  the 
next  day,  and  did  go ;  that  the  servant  again  came  to  the  bell ;  that  some- 
thing was  said  to  her  by  the  counsel ;  that  she  went  up  stairs  and  a  man 
came  down;  that  he  was  asked,  are  you  Edson  S.  Wellington?  that  he 
answered  yes!  and  the  service  was  made. 

The  indubitable  proof  is  that  the  husband  wstt  then  at  the  house 
of  his  brother-in-law  in  East  Middlebury,  Vermont,  and  that  he  was  in 
that  state  at  the  house  of  his  brother-in-law,  or  at  the  house  of  his 
father  in  Bethel,  from  June -3,  1880,  to  the  last  of  September;  that  he 
had  no  notice  whatever  of  the  proceedings,  and  had  not  been  in  Cincin- 
nati except  on  May  28,  when  he  stopped  one  day  at  the  Burnet  House 
on  his  wav  from  Tennessee  to  Vermont  for  his  summer  vacation,  and 
was  not  in  the  state  again  until  between  the  second  and  fourth  of  October, 
when  he  passed  through  without  stopping,  o  n  his  way  back  to  Nashville. 

This  suit  finds  the  wife  in  Chicago,  where  summons  was  required  to 
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be  sent  for  service,  and  where  her  answer,  which  denies  everything,  but 
which  she  has  not  ventured  to  support  by  her  testimony,  was  sworn  to. 

The  judgment  was  obtained,  it  appears,  upon  depositions,  except 
one  witness,  a  physician,  who  testified  in  court  that  a  year  or  two  before, 
he  had  treated  her  private  disease  a  man  calling  with  the  wife  and  rep- 
resenting himself  as  her  husband,  but  whose  impression  now  is,  on  being 
confronted  with  the  plaintiff,  that  he  was  not  the  man.  The  depositions 
were  taken  at  the  office  of  the  counsel,  but  the  persons  were  strangers  to 
him,  and  he  cannot  remember  their  names.  They  have  disappeared  from 
the  files. 

The  evidence  is  too  palpable  of  gross  and  flagrant  imposition  upon 
the  officer  charged  with  service  of  the  process,  and  upon  the  court.  The 
only  question  is  as  to  jurisdiction  upon  an  application  at  a  subsequent 
term  to  set  the  judgment  aside. 

The  case  of  Parish  v.  Parish,.  9  O.  S.,  534,  is  regarded  by  the  de- 
fendant as  conclusive  upon  the  point.  It  is  there  held  that  a  decree  of  di- 
vorce from  the  bonds  of  matrimony,  although  obtained  by  fraud  and  false 
testimony,  cannot  be  set  aside  on  an  original  bill  filed  at  a  subsequent 
term.  The  reasoning  of  the  decision  is  that  the  statute  provided  that  no 
appeal  should  be  taken  from  the  decree,  but  the  same  should  be  final  and 
conclusive,  and  that  this  was  nothing  more  than  a  legislative  recognition 
of  the  principle  of  public  policy  repeatedly  affirmed,  that  a  judgment  which 
affects  directly  the  status  of  married  persons,  and  leaves  them  free  to 
contract  new  matrimonial  relations,  should  never  be  re-opened.  Bascom 
V.  Bascom,  7  O.,  part  2,  126;  Laughery  v.  Laughery,  15  O.,  404;  Bing- 
ham V.  Miller,  17  O.,  445;  Tappan  v.  Tappan,  6  O.  S.,  64. 

The  statute  now  in  force  providing  that  no  appeal  shall  be  allowed, 
omits  to  provide  that  the  judgment  shall  be  final  and  conclusive,  but  the 
effect  is  the  same,  and  the  rule  of  public  policy  has  not  changed.  In 
Parish  v.  Parish,  supra,  however,  the  fraud  was  in  preventing  the  de- 
fendant from  really  having  notice,  although  publication  as  required  to 
give  jurisdiction  was  duly  made.  In  that  case  there  was  service,  here 
there  was  none,  and  by  the  fraud  of  the  party,  the  record  is  made  in  that 
respect  to  speak  falsely. 

The  power  of  a  court  over  its  own  records  continues  for  some  pur- 
poses at  least,  after  the  term.  In  Critchfield  v.  Porter,  3  O.,  519,  where 
no  process  was  served  upon  a  defendant,  and  an  attorney  entered  ap- 
pearance for  him  without  authority,  and  there  was  judgment,  it  was  held 
that  the  court  rendering  the  judgment  might  set  it  aside,  on  his  motion, 
at  a  subsequent  term.  In  Huntington  &  Mclntyre  v.  Finch,  3  O.  S. 
445,  448,  it  was  said  this  had  become,  in  this  state,  one  of  the  accus- 
tomed and  settled  remedies  for  relief  against  judgments  wrongfully  ob- 
tained, where  the  impropriety  or  irregularity  had  not  been  superinduced 
by  the  fault  or  negligence  of  the  judgment  debtor.  In  Longworth  v. 
Sturges,  2  O.  S.,  545,  Ranney,  J.,  it  is  conceded  that  power  is  possessed 
by  all  courts  to  set  aside  judgments  and  decrees  obtained  by  fraud,  mistake 
or  irregularity. 

The  power  is  over  the  record  itself,  and  reaching  back  to  correct 
mistakes  which  when  apparent  would  defeat  jurisdiction,  the  judgment 
is  at  once  set  aside. 

In  Ex  parte  Crenshaw,  15  Pet.,  119,  judgment  upon  an  appeal  for  the 
appellant  was  set  aside  at  a  subsequent  term,  it  being  shown  that  in 
printing  the  record  for  use  by  the  court,  the  return  of  the  marshal  that 
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citation  was  not  served  upon  the  appellee,  had  been  accidentally  omitted. 
In  Wales  v.  Wales,  119  Mass.  89,  the  court  upon  petition  at  a  subsequent 
term,  set  aside  a  decree  of  divorce,  which  by  inadvertence  in  not  observing 
a  legislative  modification  of  the  statute  made  pending  the  proceedings 
was  without  authority,  and  of  no  effect. 

The  jurisdiction  is  of  an  equitable  nature,  and  in  its  exercise  governed 
by  the  settled  principles  of  equity ;  Huntingfton  &  Mclntire  v.  Finch,  3 
O.  S.,  445;  Tiernan  v.  Hammond,  41  Md.,  548;  although  for  the  reason 
that  control  over  the  record  affords  powers  adequate  to  relief,  it  is  held 
that  chancery  will  not  interfere.  McKee  v.  Bank  of  Mt.  Pleasant,  7  0., 
part  2, 176.     Fraud,  therefore,  heightens  the  claim  to  relief. 

In  Edson  v.  Edson,  108  Mass.,  590,  a  divorce  of  which  the  court  had 
no  actual  jurisdiction,  but  only  an  apparent  jurisdiction  founded  on  a  false 
allegation  of  domicile,  was  set  aside  upon  petition  at  a  subsequent  terra. 
In  Crouch  v.  Crouch,  40  Wis.,  667,  670,  where  the  only  jurisdiction  ob- 
tained in  a  proceeding  for  divorce  was  by  publication  upon  false  affidavit 
of  the  plaintiff,  it  was  held  that  this  was  gross  and  inexcusable  fraud  upon 
the  court  and  the  defendant,  and  vitiated  the  entire  judgment  and  proceed- 
ings. 

Fraud  vitiates  everything,  and  a  court  upon  being  satisfied  of  such. 
fraud  has  power  to  vacate,  and  would  vacate  its  own  judgment,  Philipson 
V.  Egremont,  6  B.  606,  Denman,  C.  J.  The  power  being  equitable  may 
be  subject  to  be  controlled  by  considerations  affecting  third  parties,  but 
this  must  depend  upon  the  nature  of  the  case.  To  procure  by  means  of 
false  personation  a  return  of  the  service  of  summons  against  a  person 
never  served,  and  not  within  reach  of  the  process,  is  a  fraud  upon  the 
jurisdiction,  and  leaves  the  court  without  capacity  for  judgment. 
Whether  in  such  case  the  judgment  shall  be  upheld,  is  a  different  question 
from  that  decided  in  Parish  v.  Parish,  supra. 

In  that  decision,  the  fact  that  jurisdiction  had  been  obtained, ^^  dwelt 
upon.  The  case  of  Greene  v.  Greene,  2  Gray,  361,  is  also  considered 
analogous,  and  in  the  subsequent  case  of  Edson  v.  Edson,  this  is  distin- 
guished, upon  the  very  ground  that  it  was  an  adjudication  after  due  notice 
to  the  adverse  party.  The  consideration  involved  as  to  innocent  persons 
were  in  respect  to  a  judgment  that  the  court  had  power  to  enter.  There 
was  fraud  in  obtaining  the  judgment,  but  jurisdiction  had  attached  and  still 
left  it  a  judgment. 

That  case  is  totally  unlike  this  one.  Here  there  is  a  judgment  upon 
the  record,  without  any  jurisdiction  in  fact,  and  the  record,  although  a 
falsehood,  is  not  open  to  be  collaterally  impeached.  Callen  v.  Ellison,  13 
O.  S.,  446,  454.  To  deny  to  the  court  entering  such  judgment  the  power 
of  correction,  and  to  give  it  within  this  state,  although  void  everywhere 
else,  the  effect  of  a  valid  judgment  would  dishonor  the  law.  Public 
policy  cannot  require  this,  for  it  cannot  be  public  policy  that  a  fraud  upon 
the  jurisdiction  of  the  state  shall  be  upheld. 

Neither  the  place  of  the  marriage,  nor  the  residence  of  the  parties 
was  in  this  state.  The  letter  heralding  the  presence  here  of  the  wife,^^ 
from  Chicago,  and  it  is  in  that  city,  when  the  divorce  has  been  obtained, 
that  she  is  found.  That  she  was  here  only  for  the  peculiar  purpose  that 
was  accomplished,  and  that  she  had  no  home  in  our  midst  with  the  in- 
tention of  remaining,  is  morally  certain. 

Considerations  as  to  the  effect  of  setting  aside  the  judgment,  upon 
other  matrimonial  relations  that  may  chance  meanwhile  to  be  contracted, 
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are  of  no  weight,  when  if  the  judgment  had  been  obtained  under  like  cir- 
cumstances in  another  state,  a  new  marriage  would  be  invalid  under  our 
laws.  A  decree  of  divorce  granted  by  a  state  in  which  neither  of  the 
parties  are  domiciled,  is  beyond  the  limits  of  the  state  a  nullity.  Van 
Fossen  v.  State. 

Whether  this  proceeding  should  have  been  by  motion,  is  so  far  as 
concerns  substantial  ends,  not  material.  A  motion  indeed  was  made, 
but  when  this  petition  was  filed,  it  was  by  leave  of  court  and  without  pre- 
judice withdrawn.  The  petition  is  not  in  the  nature  of  an  original  pro- 
ceeding, but,  as  said  in  Edson  v.  Edson,  is  a  petition  addressed  to  the 
sound  discretion  of  the  court,  in  the  nature  of  an  application  to  correct 
the  record,  and  prevent  wrong  and  injustice  from  the  effect  of  the  judg^* 
ment  as  it  stands. 

The  case,  it  is  submitted,  is  not  affected  by  the  decision  in  Parish  v. 
Parish.  The  right  to  exercise  the  power  may  be  deemed  fully  established 
in  American  courts,  and  when  the  special  facts  of  the  cases  are  regarded, 
there  is  no  conflict.  Bishop  on  Marriage  and  Divorce,  5  ed.  753a,  754r, 
753rf,  753e. 

The  information  that  the  judgment  had  been  obtained,  chanced  to 
reach  the  plaintiff  at  Nashville  immediately  upon  his  return  in  October, 
and  it  is  objected  that  he  had  time  enough  to  file  a  motion  in  the  term, 
which  ran  to  the  first  Monday  of  November.  But  until  November  27, 
when  motion  was  made,  was  not  an  unreasonable  time  to  occupy  in  com- 
municating with  counsel  here  and  in  making  inquiries. 

The  objection  that  the  motion  when  made  was  an  appearance,  and 
cured  the  original  want  of  jurisdiction,  is  equally  groundless.  It  was  not 
within  the  term.  It  was  based  upon  want  of  jurisdiction.  Marsden  v. 
Soper,  11  O.  S.,  503,  506;  Simcock  v.  National  Bank,  14  Kans.,  529. 

The  objection  that,  for  a  false  return  the  remedy  must  be  against 
the  sheriff,  is  generally  true,  but  the  exception  is  where  the  return  has 
been  made,  by  fraud  or  collusion  with  the  plaintiff.  Ridgeway  v.  Bank, 
11  Humph.  525  526;  Craft  v.  Dexter,  8  Ala.,  767;  Owens  v.  Ramstead, 
22  111.,  161, 168;  Leftwick  Hamilton,  9  Heisk.,  310,  313;  Walker  Robbins, 
14  How.,  584.  The  reason  is  the  same  as  in  judgments  upon  appearance 
by  attorney  without  authority.  Critchfield  v.  Porter,  3  O.,  519,  Shelton 
V.  Tiffin,  6  How.,  163;  Harshey  v.  Blackmore,  20  la.,  161.  And  gee  Brad 
ford  V.  Abend,  89  111.,  79,  in  which  case  a  decree  of  divorce  upon  a  bill 
filed  in  the  name  of  a  wife,  who  was  insane,  and  in  close  confinement  in 
another  state  at  the  time,  was  set  aside. 

The  claim  of  the  plaintiff  to  relief,  upon  the  vmdisputed  testimony  of 
the  case,  is  a  strong  one.  Judgment  of  divorce  and  alimony,  upon  a 
charge  of  adultery  made  by  the  wife,  stands  against  him  on  the  records 
of  this  court.  So  far  from  his  appearing  to  be  guiltv  of  any  such  charge, 
It  is  fastened  upon  the  wife.  She  had  no  domicile  within  the  state,  the  court 
had  no  jurisdiction 'over  him.  but  mislead  by  her  fraud,  in  procuring  a 
false  return  of  service  by  the  sheriff,  entered  judgment. 

The  judgment  is  set  aside. 

McGuffey,  Morrill  &  Strunk,  for  plaintiff. 

Caldwell  &  Caldwell,  for  defendant. 
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[Superior  Court  of  Cincinnati,  General  Term,  January,  1882]. 
WINDHORST  V.  GERMANIA  BUILDING  ASSOCIATION,  No.  3. 

L  In  the  building  association,  in  which  the  plaintiff  was  a  member,  the  with- 
drawal of  borrowing  members  and  the  cancellation  of  their  mortgages 
before  maturity  was  regulated,  not  by  any  provision  of  the  mortgage,  but 
by  the  by-laws. 

2.  That  by-law  in  force  when  he  became  a  member  provided  that  the  premium 
must  be  paid  in  weekly  installments  of  one  dollar  each,  and  that  such  with- 
drawing member  must  pay  the  premium  in  full. 

8.  When  plamtiff  had  in  due  course  paid  the  greater  part  of  the  premium  on  his 
shares,  the  legislature  passed  an  act,  providing  that  in  all  building  associa- 
tions the  premium  shall  be  paid  in  equal  weekly  installments  calculated  for 
a  period  equal  to  the  estimated  duration  of  the  association;  that  a  with- 
drawing member  shall  pay,  not  the  whole  premium,  but  a  relative  propor- 
tion of  it;  an<l  providing  also  that  adjustments  previously  made  should  not 
be  opened  up. 

4.  Upon  the  passage  of  this  act^  the  association  repealed  its  existing  by-laws 

and  enacted  new  ones.  The  new  by-laws  regulating  adjustment  irith  with- 
drawing members  made  no  exception  as  to  old  members.  The  plaintiff 
at  once  began  to  pay  premiums  in  installments  according  to  the  new  by- 
law, and  both  he  and  the  association,  in  their  mutual  relations,  acted  under 
the  new  by-law. 

5.  Held:   The  association  could  not  require  the  whole  of  his  premium  as  a  con- 

dition of  withdrawing.  Also,  the  |)laintiff  was  not  entitled  to  recover  back 
any  portion  of  the  premium  paid  in  accordance  with  the  old  by-law  while 
it  was  in  force. 

FORCE.  J. 

This  is  an  action  brought  to  recovei  back  money  illce^Uy  exacted 
from  the  plaintiff,  as  is  alleged,  when  he  withdrew  from  the  association. 

Plaintiff  having  seven  shares  in  the  association,  drew  out  his  money 
in  advance,  giving  a  premium  of  $79  per  share,  and  gave  a  mortgage  on 
real  estate  to  secure  his  payment  of  dues,  interest,  fines  and  premium. 
When  he  became  a  member,  and  when  he  drew  out  his  money,  the  by-laws 
provided,  that  the  premium  on  each  share  should  be  paid  in  weekly  install- 
ments of  one  dollar.  They  also  provided,  that  the  withdrawing  member, 
withdrawing  at  any  time,  must  pay  the  whole  of  the  premium  bid,  as  one 
of  the  conditions  of  withdrawing. 

Subsequently  the  legislature  passed  the  act  of  April  15,  1880,  which 
provides  that  "the  premium  paid  in  any  one  year  shall  not  exceed  such 
proportionable  part  of  the  premium  bid  as  one  year  bears  to  the  approxi- 
mate number  of  years  which  that  class  of  years  run,"  and  that  a  borrowing 
member,  in  adjusting  and  paying  off  his  loan,  shall  pay  not  the  whole 
premium  bid,  but  a  "relative  proportion  of  the  premium'bid  for  the  time 
the  loan  is  retained,  as  hereinbefore  provided." 

The  association  thereupon  repealed  its  existing  by-laws,  and  adopted 
new  by-laws  provided  for  payment  of  premium  and  adjustment  by  with- 
drawing members  in  the  mode  prescribed  by  the  act  of  1880. 

After  this,  Windhorst  ^ave  notice  that  he  desired  to  adjust  his  loan, 
cancel  his  mortgage  and  withdraw. 

The  secretary  of  the  association  made  a  statement  of  the  amount  to 
be  paid  by  him,  which  statement  was  according  to  the  by-law  when  he 
became  a  member.  He  objected  to  the  amount,  but  being  unable  to  con- 
tinue payments  having  contracted  to  sell  his  land,  and  the  purchaser 
being  unwilling  to  take  it  unless  the  mortgage  was  wholly  paid  off,  he 
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paid  the  amount  under  protest,  and  now  brings  this  suit  to  recover  back 
the  amount  which  he  claims  was  unjustly  exacted. 

The  question  is,  whether  or  not  the  adjustment  should  be  made  in 
accordance  with  the  by-law  in  force  when  he  became  a  member,  or  the 
one  in  force  when  he  left. 

The  terms  of  the  mortgage  do  not  affect  the  case.  The  mortgage 
provides  the  mode  of  satisfying  the  mortgage  by  continuing  weekly  pay- 
ments until  the  association  winds  up.  The  by-laws  provide  for  the  mode 
in  which  a  member  shall  adjust  and  withdraw  before  the  association  winds 
up.  The  question  is,  which  by-law,  the  old  one  or  the  new  one,  con- 
trolled. 

By-laws  of  an  association,  like  statutes  of  a  legislature,  are  repealable. 
At  the  same  time  it  is  a  rule  that  where  a  party  acquires  a  vested  right  in 
pursuance  of  statute,  or  by-law,  that  vested  right  will  not  be  taken  away 
by  the  repeal  of  the  former. 

It  is  also  a  rule  that  the  parties  may  agree  that  a  right  which  had 
vested  may  be  waived,  or  may  be  changed.  In  some  cases  of  the  con« 
solidation  of  life  insurance  companies,  where  all  the  policy  holders  agree, 
the  policies  can  be  given  up  and  new  policies  issued  by  the  new  company. 
But  if  some  member  refuses  to  agree,  the  liability  of  the  old  company  must 
be  kept  alive  for  his  benefit. 

Now,  in  this  case  the  association  having  repealed  the  old  by-law,  and 
passed  the  new  by-law  without  excepting  from  its  operation  members 
who  came  in  under  the  old  by-law,  the  association  proposed  to  make  all 
subsequent  adjustments,  with  all  members,  old  as  well  as  new,  in  accor- 
dance with  the  new  by-law.  If  the  old  members  accept  that,  the  agree- 
ment is  complete. 

The  plaintiff,  with  other  old  members,  began  at  once  to  pay  the  un- 
paid residue  of  premium  in  weekly  installments  of  a  few  cents  in  accor- 
dance with  the  new  by-law  instead  of  weekly  installments  of  a  dollar,  in 
accordance  with  the  old  by-law;  and  to  accept  diminished  dividends, 
necessarily  diminished  by  the  operation  of  the  new  by-law.  The  new 
by-law,  being  by  its  terms  applicable  to  the  plaintiff,  and  the  association 
and  the  plaintiff  having  acted  in  accordance  with  it  from  its  passage,  the 
plaintiff  was  entitled  to  have  his  final  adjustment  in  accordance  with  it. 
The  legislature  understood  that  subsequent  adjustments  would  be  made 
in  accordance  with  the  new  rule  introduced  by  the  statute,  for  it  provides 
that  all  adjustments  heretofore  made  in  good  faith,  in  accordance  with 
constitutions  and  by-laws,  shall  be  valid  and  binding. 

There  is  a  possible  obscurity  in  the  statute,  which  by  a  change  in 
punctuation,  and  a  slight  change  in  phraseology  in  transcribing  the 
statute  into  the  bv-law,  becomes  a  real  obscurity.  The  statute  says:  'The 
borrowing  member  shall  be  permitted  to  adjust  and  pay  off  his  loan  by 
paying  to  the  association  an  amount,  which  added  to  dues  and  interest 
already  paid,  and  earnings  credited,  will  aggregate  the  sum  actually 
borrowed,  with  the  legal  rate  of  interest  thereon,  and  a  relative  proportion 
of  the  premium  bid  for  the  time  retained,  hereinbefore  provided."  That 
is,  he  shall  pay  a  sum,  which,  to  dues  and  interest  already  paid,  and  earn- 
ings credited,  will  be  equal  to  the  sum  borrowed  with  legal  interest  there- 
on, and  shall  also  pay  a  relative  proportion  of  the  premium  bid. 

The  plaintiff  had  already  paid  considerably  more  than  the  "relative 
proportion  of  the  premium  bid,"  and  he  could  not  be  required  to  pay 
more.     During  the  greater  part  of  his  membership,  he  had  paid  his 
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premium  in  weekly  installments  of  one  dollar  each.  But  these  having 
been  made  in  accordance  with  the  by-law  in  force  at  the  time  when  pay- 
ment was  made,  and  the  association  having  conducted  its  operations  upon 
the  faith  of  such  payments,  the  plaintiff  cannot  demand  any  reimburse*, 
ment.  But  when  he  has  paid  all  weekly  installments  of  premium  up  to 
the  time  of  withdrawal  in  accordance  with  the  by-law  in  force  at  that  time 
when  such  weekly  installments  respectively  accrued,  no  more  can  be  re- 
quired of  him. 

The  amount  of  premium  which  he  paid  in  excess  of  this  sum,  was  paid 
without  consideration.  And  being  exacted  of  him,  and  paid  without  con- 
sideration and  under  protest,  and,  under  the  circumstances  of  the  case, 
to  obtain  what  was  his  right,  he  is  entitled  to  recover  it  back. 

Judgment  accordingly. 

Foraker  and  Harmon,  J  J.,  concur. 

Francis  Lampe,  for  plaintiff. 

Baldwin  &  Rruner.  for  defendant. 


SIDEWALK  ASSESSMENTS.  30 

[Hamilton  Common  Pleas,  January  Term,  1882]. 

CITY  OF  CINCINNATI,  for  the  use  of  LLOYD  v.  BLYMYER  MANUFAC- 
TURING CO. 

In  a  sidewalk  assessment,  the  resolution  to  improve  and  notice  served  upon  the 
own.er,  must  be  reasonably  specific  as  to  place;  failing  to  make  it  so  will  re- 
lieve the  owner  from  the  assessment. 

SuBMiTTKD  on  a  statement  of  facts. 

AVERY.  J. 

This  is  an  action  to  recover  an  assessment  for  185  lineal  feet  of  brick 
sidewalk  in  front  of  the  property  of  the  defendant,  on  the  south  side  of 
Ninth  street,  between  McLean  avenue  and  Harriet  street. 

The  resolution'  of  the  board  of  public  works  was  duly  passed  and 
the  notice  was  duly  served  upon  the  Blymyer  Manufacturing  Company, 
for  construction  of  the  sidewalk  in  accordance  with  the  resolution,  describ- 
ing it  simply  as  the  sidewalk  on  the  south  side  of  Ninth  street,  between 
Harriet  street  and  McLean  avenue,  in  front  of  the  premises  of  the  Com- 
pany 185  feet.  At  the  same  time  from  a  notice  served  upon  the  same  day, 
it  appears  that  there  had  also  been  a  resolution  to  improve  2Q0  feet  in 
front  of  the  premises  of  the  Blymyer  Manufacturing  Company,  on  the 
south  side  of  Ninth  street,  between  Harriet  street  and  McLean  avenue  by 
laying  down  a  plank  sidewalk.  There  are  two  resolutions  after  the  ex- 
piration of  the  time  prescribed  by  law  within  which  the  owner  of  the 
property  has  an  opportunity  to  comply  with  the  resolution  himself;  o^^ 
for  the  plank,  and  the  other  for  brick  sidewalk.  These  resolutions  put- 
ting the  work  in  the  hands  of  the  contractor  are  no  more  definite  than  the 
resolution  to  improve,  perhaps  not  so  much  so,  referring  merely  to  the 
resolution  to  improve  and  describing  the  premises  as  belonging  to  the  Bly- 
myer Manufacturing  Company  on  the  south  side  of  Ninth  street  between 
Harriet  street  and  McLean  avenue.  The  work  was  done  under  the  supf^' 
intendence  of  the  city  civil  engineer,  and  during  its  progress  the  supeno- 
tendent  of  the  manufacturing  company  objected  both  to  the  contractor 
and  the  engineer,  that  the  walk  was  not  being  put  down  in  the  right  place- 
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The  premises  of  the  Blymyer  Manufacturing  Company  front  upon  the 
south  side  of  Ninth  street,  between  Harriet  street  and  McLean  avenue, 
385  feet  in  all.  The  brick  sidewalk  was  put  down  in  front  of  the  west  18P 
feet.  That  part  of  the  property  is  occupied  by  the  store  rooms  for  heav) 
machinery  and  castings,  requiring  in  egress  and  ingress  to  the  building 
that  the  pavement  should  be  sufficient  to  sustain  great  weights.  The  east 
200  feet  of  the  premises  is  occupied  by  the  shops  and  offices  of  the  com- 
pany, not  requiring  therefore  that  the  pavement  should  be  such  as  to 
sustain  the  weight  necessary  in  moving  heavy  machinery  and  castings. 

It  would  seem,  although  it  does  not  definitely  appear  from  the  state- 
ment of  facts  on  which  this  case  was  submitted,  that,  while  the  brick  side- 
walk for  which  the  assessment  in  controversy  was  made  was  laid  in  front 
of  the  west  185  feet,  the  plank  sidewalk  for  which  the  resolution  seems 
also  to  have  provided,  was  laid  in  front  of  the  east  200  feet.  The  state- 
ment of  facts  is  that  the  company  was  compelled  to  take  up  the  brick  side- 
walk that  had  been  laid  under  this  assessment,  and  replace  it  by  a  plank 
sidewalk,  and  to  take  up  the  plank  sidewalk  and  replace  it  by  brick. 

It  is  admitted  that  the  contractor  in  laying  the  sidewalk  acted  under 
the  direction  of  the  civil  engineer  and  under  the  resolutions  as  he  under- 
stood them.  If  the  question  were  one  simply  as  to  the  weight  of  the 
evidence  upon  the  question  whether  the  sidewalk  was  laid  in  the  proper 
place,  it  might  be  said  that  the  weight  was  with  the  plaintiff,  for  here  is 
an  assessment,  here  are  the  acts  of  the  civil  engineer,  here  are  the  pre- 
sumptions which  attend  the  performance  of  duty  by  officers  of  law.  And 
where  the  question  touches  an  assessment  which  is  valid  upon  its  face, 
there  must  be  something,  some  weight  of  evidence,  when  the  question  is 
one  of  weight  of  evidence,  to  overturn  the  prima  facie  presumption  that 
attaches  to  the  fact  of  the  assessment  itself. 

In  my  opinion,  however,  the  question  is  not  one  of  the  weight  of 
evidence,  but  is  to  be  determined  by  construction  of  the  ordinances  of 
the  city  providing  for  this  character  of  the  work. 

The  essential  prerequisite  to  an  assessment  under  the  ordinance  itself 
is  that  there  should  be  notice ;  notice  to  the  owner  of  the  property ;  and  the 
notice  required  is  notice  of  the  resolution,  the  initial  act  upon  the  part  of 
the  municipal  corporation  to  improve. 

The  ordinance  provides  that  when,  in  the  opinion  of  the  board  of 
public  works,  it  shall  be  necessary  to  construct  or  repair  any  sidewalk, 
they  shall  pass  a  resolution  specifying  the  place.  Under  some  circum- 
stances it  might  be  a  sufficient  specification  merely  to  give  the  location 
of  property,  as  upon  a  street  between  two  other  streets,  with  a  specifica- 
tion of  the  frontage  by  number  of  feet.  But  if  there  are  two  pieces  of 
property  of  the  same  6wner  which  would  answer  the  description,  cer- 
tainly a  notice  of  that  kind  would  not  be  specific. 

This  property  of  the  Blymyer  Manufacturing  Company  on  the  south 
side  of  Ninth  street,  between  Harriet  street  and  McLean  avenue,  was 
385  feet  in  front.  The  resolution  w^as  to  pave  in  front  of  the  property 
185  feet,  without  saying  where,  and  the  notice  did  not  say  where.  The 
object  of  the  notice  is  to  enable  the  owner  to  do  the  work  himself.  Cer- 
tainly the  resolution  ought  not  to  be  so  indefinite  as  that  if  he  acted  upon 
his  interpretation  of  the  resolution,  he  might  be  required  to  do  work 
over  again. 

It  appears  there  was  an  interpretation  put  upon  the  resolution  by  the 

oitv  civil  engineer,  and  that  the  contractor  acted  as  he  understood  it. 
2    L.  B.        19 
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Upon  the  other  hand,  the  superintendent  of  the  Blymyer  Manufacturing 
Company,  charged  with  the  supervision  of  their  interests,  acted  upon  his 
understanding  when  he  objected  that  the  pavement  was  not  in  the  right 
place.  Taking  the  circumstances  which  are  detailed  in  the  statement  of 
facts,  there  would  appear  reason  to  believe  that  it  was  not  in  the  right 
place.  Of  course  it  does  not  follow  that  the  city  in  the  discharge  of  this 
municipal  function  is  bound  by  the  reason  of  convenience  that  may  appear 
good  to  the  proprietor.  The  city  might  have  required  the  brick  side- 
walk to  have  been  in  front  of  th>:  185  feet,  although  it  might  have  been 
more  convenient  that  the  plank  sidewalk  should  have  been  there,  but 
the  defect  of  the  resolution  is  that  the  city  has  not  acted  by  its  board  of 
public  works  in  specifying  that  place,  and  the  resolution  and  notice  arc 
both  indefinite  in  determining  in  what  place  the  sidewalk  was  to  be  put. 

Now,  the  duty  of  the  city  civil  engineer  does  not  extend  to  locating  a 
description  which  by  the  resolution  itself  has  been  left  indefinite.  The 
general  provision  of  the  ordinance  is  that  the  sidewalk  shall  be  constructed 
under  the  direction  of  the  city  civil  engineer,  who  shall  give  such  grade 
stakes  and  information  as  shall  be  necessary  to  a  strict  compliance  with 
the  ordinance.  But  this  is  to  be  reasonably  construed  in  view  not  only  of 
the  duties  of  the  board  of  pubhc  works  itself,  but  of  the  duties  of  the  city 
civil  engineer.  The  duties  of  the  board  of  public  works  are  to  pass  a 
resolution  specifying  the  place,  and  it  could  not  have  been  intended  to 
leave  such  a  resolution  subject  to  varying  understanding  and  judgments, 
whether  it  be  of  the  owner  of  the  property,  or  of  the  city  itself;  at  least 
it  requires  some  very  specific  provision  of  law  to  believe  that  that  could 
have  been  the  meaning  of  this  ordinance. 

In  another  point  of  view,  the  information  to  be  furnished  and  direction 
to  be  given  by  the  city  civil  engineer  are  to  be  taken  as  information  and 
direction  within  the  scope  of  the  duties  of  his  office.  Now,  the  first  sec- 
tion of  the  ordinance  regulating  the  construction  of  sidewalks,  which 
ordinance  is  under  consideration,  provides  that  the  sidewalk  shall  be  con- 
structed under  tlie  supervision  of  the  city  civil  engineer,  so  as  to  conform 
to  the  curb  grade  of  the  street  and  slope  regularly  from  the  top  of  the  curb 
to  the  side  of  the  street;  in  other  words  the  supervision  of  the  city  civil 
engineer  is  designed  to  secure  the  proper  construction  of  slopes  and 
grades,  and  has  nothing  whatever  to  do  with  the  place. 

The  resolution  itself  being  indefinite  is  not  within  the  authority  of  the 
ordinance.  The  assessment,  therefore,  which  is  upon  the  footing  of  the 
resolution  and  notice,  must  fall.  There  must  be  judgment  for  the  defen- 
dant. 

W.  H.  Whittaker,  for  plaintiff. 

S.  N.  Maxwell,  for  defendant. 


1. 


2. 


SALES— DELIVERY.  32 

[Hamilton  District  Court,  1881  J. 
MOWRY  CAR  AND  WHEEL  WORKS  v.  A.  SHORTER. 

Where  on  a  purchase  of  iron  the  contract  is  that  it  is  not  to  be  paid  for  until 
it  is  delivered  at  the  yard  of  the  purchaser  and  weighed,  the  delivery  is  not 
complete  until  so  delivered  and  weighed. 

If  before  all  the  iron  is  delivered  in  the  yard  of  the  purchaser  and  weighed,  a 
portion  of  it  is  attached  on  proceedings  against  the  seller,  the  purchaser  is 


Vol.  VII.  LAW  BULLETIN.  291 


32  Car  and  Wheel  Works  v.  Shorter. 


not  required  to  replevin  the  iron  as  his  own,  but  may  leave  it  in  the  hands 
of  the  officer  as  the  property  of  the  seller,  and  not  delivered  to  him. 

3.  The  purchaser  of  iron  is  entitled  to  reasonable  time  to  examine  whether  it 

be  of  the  quality  purchased:  but  when  it  is  seized  or  attached  as  above,  and 
without  examining  it  he  offers  to  take  and  pay  it  if  the  defendant  will  have 
it  released  from  the  attachment,  which  the  purchaser  refuses  to  do,  this 
does  not  estop  the  purchaser  from  afterwards  examining  the  article  and  re- 
fusing to  accept  it  if  it  does  not  conform  to  the  contract. 

4.  Pajcment  of  freight  by  the  purchaser  on  presentation  of  the  bDls  of  lading 

before  the  iron  reaches  the  place  of  delivery  does  not  estop  him  from 
denying  that  it  never  was  delivered,  nor  of  the  quality  purchased. 

Petition  in  Error  to  reverse  the  judgment  of  the  Superior  Court 
of  Cincinnati. 

COX.  J. 

An  action  was  brought  in  the  superior  court  by  Alfred  Shorter,  to 
recover  the  sum  of  $45  per  ton  for  250  tons  of  pig  iron,  the  plaintiff  claim- 
ing a  balance  due  of  $10,870.50;  giving  credit  for  $1,152,  paid  for  freight- 
age from  Tennessee  to  this  city.     The  defendants  below  set  up  a  number 
of  defenses.     First,  a  general  denial ;  secondly,  that  at  the  time  of  making 
the  contract  for  the  iron,  one  C.  M.  Pennington  was  the  lessee,  and  en* 
gfaged  in  the  manufacture  of  coM-b)ast  iron,  and  upon  his  representation 
that  this  iron  was  suitable  for  the  manufacture  of  car  wheels,  they  ordered 
this,  and  they  say  that  Pennington,  thereafter,  without  their  consent, 
transferred  the  contract  to  Shorter,  who  shipped  the  iron;  that  they  paid 
the  freightage  on  it,  supposing  it  to  have  been  sent  by  Pennington,  and 
to  be  of  the  quality  they  ordered;  that  they  since  learned  it  was  not  the 
quality  of  iron  they  had  ordered,  but  was  a  very  unsuitable  kind  of  iron, 
and  not  worth  to  exceed  $30  per  ton  in  the  market.     They  say,  further, 
that  when  they  ascertained  this  iron  was  shipped  to  them  by  Shorter 
instead  of  Pennington,  they  at  once  notified  him  that  they  would  not 
receive  it.     They  also  set  up,  in  a  third  defense,  that  after  the  iron  arrived 
at  Cincinnati,  and  before  it  came  into  their  possession,  and  before  it  was 
weighed,  it  was  on  the  20th  of  August,  1880,  seized  by  the  sheriff  in  pro- 
ceedings in  attachment  instituted  by  E.  C.  Harper  &  Co.,  against  Shorter 
and  Pennington,  and  was  so  held  until  the  2d  of  January,  1881.     That  they 
on  said  seizure,  without  knowing  the  quality  of  the  iron,  offered  to  pay 
for  it,  if  Shorter  would  get  it  released  from  the  attachment  of  Harper, 
but  that  he  refused  to  do  it.     The  case  was  tried  before  the  court  below  and 
a  jury,  and  resulted  in  a  verdict  for  the  plaintiff,  for  the  amount  claimed. 
Some  eight  or  ten  errors  are  now  relied  upon.     The  plaintiff,  in  the  first 
place,  introduced  his  proof.     At  the  close  of  his  case  the  defendant  asked 
the  court  to  take  the  case  from  the  jury  and  render  a  verdict  in  favor  of 
defendant,  for  the  reason  that  the  plaintiff  had  proven  to  contract  be- 
tween plaintiff  and  defendant  to  purchase  or  to  receive  the  iron.     The 
correspondence  relied  upon  to  show  the  contract  between  the  parties  does 
not  seem  to  have  been  introduced  in  evidence,  and  the  court  erred,  there- 
fore, in  not  taking  the  case  from  the  jury.     But  it  frequently  happens,  in 
a  case  of  this  kind,  when  this  motion  is  made  and  overruled,  that  the 
^  defendant  will  proceed  and  make  a  case  for  plaintiff  where  plaintiff  has  not 
been  successful  in  making  out  one  for  himself.     But  in  looking  all  over 
this  case,  we  do  not  think  the  plaintiff  succeeded  any  better  upon  the 
testimony  of  defendant  than  he  did  on  his  own.     It  is  claimed  that  the 
court  erred  in  refusing  to  admit  certain  testimony  offered  by  defendant. 
The  contract  relied  upon  is  evidenced  by  certain  communications  between 
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the  parties.  The  first  one  is  addressed  by  the  superintendent  of  the 
Mowry  Car  &  Wheel  Works  to  C.  M.  Pennington,  lessee  of  the^tna 
Furnace,  Georgia.  To  this  letter  Pennington  signed  himself  *'agent," 
on  a  letter  reading  as  follows:  ^'Office  of  ^tna  Furnace,  Manufacttu-ers 
of  Strictly  Cold-blast  Iron."  "Your  note  at  hand.  I  enclose  you  a  state- 
ment of  the  prices  of  our  cold-blast  iron.  You  will  see  by  the  report  that 
much  of  it  is  of  a  high  grade."  To  this  letter  a  reply  was  sent.  "Yours 
at  hand.  We  wired  you  as  follows  which  we  now  confirm:  "Ship  M 
that  you  have  of  *  *  *  *Don't  draw.*  "  The  last  claim  is  that  they 
bought  this  iron  from  Pennington,  and  that  it  was  furnished  by  Shorter. 
The  first  correspondence  was  between  Mowry  and  Pennington,  as  agent. 
Upon  each  communication  from  Pennington  he  signed  himself  as  agent, 
never  professing  to  be  acting  in  his  own  individual  capacity.  They  con- 
tinued to  correspond  in  the  same  way,  and  finally,  when  the  iron  was  ship- 
ped in  the  name  of  Shorter,  we  have  the  first  revelation  of  the  name  of  the 
person  for  whom  Pennington  is  acting.  The  Mowry  Company  write 
Pennington  that  they  had  bought  the  iron  from  him,  and  refused  to  receive 
it  from  Shorter;  but  afterwards  they  continued  to  treat  with  Pennington 
as  agent.  We  think  that  they  are  responsible  to  his  principal,  whoever 
he  was,  if  they  are  responsible  at  all. 

During  the  progress  of  the  trial  defendant  undertook  to  show  that  the 
iron  shipped  to  this  city  was  not  strictly  cold-blast  iron,  and  was  not  fit 
for  car  wheel  purpose.  The  court  permitted  testimony  to  be  introduced 
by  them  that  this  was  not  strictly  cold-blast  iron.  There  was  a  great  deal 
of  expert  testimony,  resulting  as  expert  testimony  generally  does  in  a 
great  deal  of  difference.  The  defendant  offered  testimony  tending  to  show 
that  this  iron  was  not  suitable  for  car  wheel  purposes.  The  court  ruled 
this  out,  telling  the  jury  that  the  contract  was  to  furnish  cold-blast  iron, 
and  that  the  contract  was  complied  with  if  they  furnished  cold-blast  iron 
simply,  and  that  they  should  exclude  all  testimony  as  to  the  quality  of  the 
iron  for  car  wheel  purposes,  because  that  question  was  not  raised 
in  the  case.  It  was  the  duty  of  the  court  to  interpret  the  contract  and  in- 
struct the  jury  what  it  was,  and  then  permit  testimony  to  be  introduced 
tending  to  prove  the  question  at  issue.  The  court  construed  the  contract 
to  be  one  to  furnish  simply  cold-blast  iron.  We  think  the  court  below 
erred  in  its  construction  of  the  contract.  All  the  circumstances  show  ex- 
actly what  the  parties  intended.  The  letter-heads  were  from  the  "Mowr\ 
Car  &  Wheel  Works."  The  first  communication  from  the  Mowry  Co 
says  that  they  had  learned  that  the  -^"^tna  Furnace  made  a  strictly  cold- 
blast  iron  at  that  furnace,  and  that  they  believed  from  the  representations 
of  their  agent  that  it  was  suitable  for  the  making  of  car  wheels.  They 
gave  the  Mowry  Co.  to  understand  that  they  furnished  what  is  required, 
suitable  for  the  manufacture  of  car  wheels,  and  they  say  that  they  made  a 
large  quantity  of  it  of  that  grade,  because  they  supposed  it  would  sell  more 
readily  for  car  wheel  purposes  than  if  made  of  any  other  grade.  We 
think  it  is  evident  from  these  comnuinications  that  the  parties  contracted 
for  250  tons  of  strictly  cold-blast  iron,  suitable  for  the  manufacture  of  car 
wheels,  and  that  the  contract  was  not  complied  with  unless  the  cold-blast 
iron  was  suitable  for  car  wheel  purposes.  In  the  trial  of  the  case  the  de- 
fendant undertook  to  show  that  the  iron  was  not  fit  for  car  wheel  purposes! 
We  think  this  was  competent  and  ought  to  have  been  received.  Our 
supreme  court,  in  Rodgers  Sc  Co.  v.  Xiles  &  Co.,  11  O.  S.,  48.  have  held, 
that  a  party  who  sells  articles  for  a  specific  purpose,  warrants  that  they  are 
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fit  for  that  purpose.  We  think  that  this  iron  was  sold  for  car  wheel  pur- 
poses, and  being  sold  for  that  purpose,  there  was  an  implied  warranty 
that  it  should  be  fit  for  that  purpose,  and  on  the  trial  the  defendant  was 
entitled  to  show  that  it  was  unsuitable  for  that  purpose, — and  we  may  say, 
that  in  a  case  like  this,  where  such  interests  are  involved  in  the  capacity 
of  the  iron  for  the  making  of  car  wheels,  we  should  hold  the  parties  very 
strictly  to  the  performance  of  the  contract  that  the  iron  should  be  of  the 
very  best  quality.  If  this  iron  did  not  comply  with  the  implied  warranty, 
the  defendant  was  not  bound  to  receive  it,  or  might  return  it  when  he 
found  it  was  not  fit.  They  offered  to  show  that  it  was  not  of  the  value 
represented,  nor  was  fit  for  the  making  of  car  wheels.  We  think,  there- 
fore, that  the  court  erred  in  excluding  this  testimony. 

Defendants  also  set  up,  that  before  the  iron  was  delivered  to  them,  it 
-was  attached,  and  they  were  garnisheed,  and  therefore  the  iron  was  never 
in  fact  delivered  to  them.  The  court  interpreted  th^  contract  to  be,  that 
"when  the  iron  reached  Cincinnati  it  was  the  iron  of  the  Mowry  Car  & 
Wheel  Works.  We  think  the  court  erred  in  this.  The  question  of  time, 
place  and  manner  of  delivery  is  often  a  very  vexed  question. 

But  the  parties  have  themselves  fixed  the  time,  place  and  manner  of 
delivery  here.  The  Mowry  Car  &  Wheel  Works  says  in  effect:  "We  will 
not  receive  the  iron  until  all  of  it  is  delivered.  The  place  of  delivery  shall 
be  in  our  yards  at  Cincinnati,  and  the  delivery  shall  only  be  completed  when 
it  IS  all  in  our  yards  and  weighed.  Then  we  will  pay  you  for  it."  Now, 
before  it  could  be  weighed,  and  before  it  all  got  to  their  yard,  it  was  seized 
by  the  sheriff.  There  was  no  delivery  according  to  the  terms  of  the  con- 
tract. A  party  who  contracts  for  a  given  number  of  articles  is  not  bound 
to  receive  the  articles,  unless  all  are  furnished.  There  was  no  direct  de- 
livery to  Mowry  &  Co.,  and  the  seizure  by  the  sheriff  w^as  a  seizure  as  the 
property  of  the  plaintiff.  It  is  claimed,  however,  that  the  parties  made 
no  objection  to  the  quality  of  the  iron  after  it  arrrived  in  Cincinnati.  The 
purchaser  had  a  reasonable  time  to  examine  and  determine  upon  its  qual- 
ity. As  proof  that  Mowry  Co.  had  acceded  to  the  point  that  this  iron 
complied  with  the  contract,  evidence  is  offered  to  show  that  they  offered 
to  the  agent  of  the  ^tna  Furnace  Co.,  that  if  he  w-ould  have  the  property 
released  from  the  attachment,  they  would  pay  the  money.  They  claim, 
however,  that  this  was  done  before  they  had  an  opportunity  to  examine 
the  property,  and  that  it  was  done  by  way  of  compromise,  which  the  other 
side  did  not  accept.  By  this  proposition,  (and  particularly  as  it  was 
not  accepted)  they  did  not  waive  any  of  their  rights,  but 
they  are  entitled  to  a  reasonable  time  to  examine  the  iron  after 
its  delivery  to  them,  and  if  they  found  it  not  according  to  con- 
tract, to  reject  it.  The  last  of  this  iron  was  delivered  at  Cincinnati  about 
August  25,  and  was  held  by  the  sheriff  in  attachment  up  to  the  21st  of  Jan- 
uary next  year,  and  then  the  case  was  dismissed.  Immediately  after- 
wards Shorter  commenced  this  action  against  the  Mowry  Wheel  Co.,  to 
obtain  judgment  for  the  iron.  Upon  the  trial  it  was  in  testimony  that  part 
of  the  iron,  instead  of  being  in  the  yard  of  the  Mowry  Wheel  Co.,  was  held 
in  another  place.  Taking  the  whole  case,  we  think  the  court  erred,  in  the 
first  place  in  not  taking  the  case  from  the  jury;  secondly,  in  holding  that 
the  defendant  had  no  right  to  show  the  bad  quality  of  the  iron ;  thirdly,  in 
holding  that  the  iron  was  delivered  to  the  Mowry  Wheel  Co.  in  accord- 
ance with  the  terms  of  the  contract,  and  the  jury  having  rendered  a 
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verdict  for  the  plaintiff  below,  the  court  should  have  set  the  verdict  aside, 
and  given  a  new  trial. 
Judgment  reversed. 

[Hamilton  District  Court,  1882].  32 

HIRSCHMAN  v.  FRATZ,  Treasurer,  et  al. 
tFor  opinion  in  this  case,  see  6  Dec.  R.,  1109,  (s.  c.  10  Am.  Law  Rec,  486). 


LIFE  INSURANCE.  43 

[Superior  Court  of  Cincinnati,  General  Term,  January,  1882]. 

Foraker,  Force  and  Harmon,  JJ. 
CHARLES  B.  CHILD  v.  MARY  GRAHAM  et  al. 

1.  The  assignment  by  a  husband  to  his  wife  of  a  policy  of  insurance  upon  his 
life  payable  to  himself,  and  upon  which  he  has  paid  the  premiums,  is  void- 
able as  to  creditors,  if  made  with  intent  to  defraud  them.  Section  3629,  Re- 
vised Statutes,  must  be  construed  with  sections  3628  and  6344,  and  was  not 
intended  to  dispense  with  the  bona  fides  of  such  assignment. 

B.  When  such  assignment  is  set  aside  at  the  suit  of  creditors,  the  proceeds  of 
the  policy  inure  to  the  creditors,  when  the  insurance  permitted  by  section 
3628,  has  been  received  by  the  wife. 

HARMON.  J. 

The  object  of  this  action  is  to  set  aside  the  assignment  by  Charles 
Graham,  deceased,  to  his  wife,  of  a  policy  of  insurance  upon  his  life.  The 
policy  was  for  $5,000,  issued  in  1864.  It  was  payable  to  himself,  his  repre- 
sentatives or  assigns,  and  he  paid  the  annual  premiums,  $186.&0  each,  up 
the  time  of  his  death,  October  21,  1880.  A  few  weeks  before  his  death, 
he  assigned  it  through  a  trustee  to  his  wife,  in  due  form,  and  with  the 
consent  of  his  insurance  company.  It  is  conceded  that  he  was  then,  and 
for  some  years  had  been,  insolvent;  that  the  assignment  was  purely  volun- 
tary, and  that  in  1866  he  took  out  a  second  policy  upon  his  life  for  a  like 
amount,  payable  to  his  wife,  the  annual  premiums  upon  which,  $208.60 
each,  he  paid,  and  the  proceeds  of  which  she  received  after  his  death. 
Plaintiff,  and  other  creditors  of  Graham,  who  appear  by  cross  petition, 
charge  that  the  assignment  was  void,  according  to  section  6344,  Revised 
Statutes,  because  made  to  hinder  and  delay  and  defraud  creditors,  and  the 
right  to  the  relief  they  seek  is  clear,  if  not  conceded,  if  the  court  in  its  in- 
quiry and  adjudication  is  to  be  governed  by  that  section,  not  probably  be- 
cause of  an  active,  actual  intent  to  defraud  creditors,  upon  the  well  settled 
doctrine  of  imputed  intent.    Jamison  v.  McNally,  21  O.  S.,  295. 

The  wife's  defense,  however,  is  that  her  rights  are  to  be  determined 
by  section  3629,  which  provides  that  "a  policy  of  insurance  on  the  life  of 
any  person  duly  assigned,  *  *  *  to  any  married  woman,  *  *  * 
whether  such  transfer  is  made  by  her  husband  or  other  person,  shall  inure 
to  her  separate  use  and  benefit,  and  that  of  her  children,  independently 
of  her  husband  and  creditors,  or  of  the  person  effecting  or  transferring  the 
same,  or  his  creditors  *  *  *  but  if  a  policy  be  procured  by  any  per- 
son with  intent  to  defraud  his  creditors,  an  amount  equal  to  the  premium 
paid  thereon,  with  interest  shall  inure  to  the  benefit  of  his  creditors  sub- 
ject, however,  to  the  statute  of  limitations/' 
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It  is  conceded  by  her  counsel  that  a  policy  of  life  insurance,  payable 
to  one's  representatives  or  assigns,  is,  after  premiums  have  been  paid 
upon  it  and  while  it  is  in  full  force,  a  chose  in  action  which,  if  fraudulently 
conveyed  to  any  one  but  a  married  woman,  could  be  reached  by  creditors 
under  section  6344,  but  his  argument  is  that  its  assignment  to  a  married 
woman  is  expressly  excepted  from  the  effect  of  that  section  by  the  fore- 
going provisions  of  section  3629. 

In  seeking  the  meaning  of  these  provisions,  it  is  necessary  to  con- 
sider the  history  of  our  legislation  upon  this  subject.  The  first  act  was 
that  of  1847,  the  first  section  of  which,  still  in  force  as  section  3628,  Re- 
vised Statutes,  provides,  that  any  person  may  insure  his  life  for  the  benefit 
of  his  wife  and  children,  as  he  may  cause  to  be  provided  in  the  policy,  and 
that  she  or  they  shall  receive  the  amount  thereof  exempt  from  all  claims 
uy  his  representatives  or  creditors;  but  the  annual  premium  is  limited  to 
$150,  and,  in  case  of  a  greater  premium  being  paid,  it  is  provided  that 
the  insurance  money,  in  proportion  of  such  excess  to  the  entire  premium, 
shall  be  paid  to  the  representatives  of  the  deceased.  The  second  section, 
still  in  force  as  the  first  part  of  section  3629,  provides  that  any  woman  maj 
cause  the  life  of  her  husband  to  be  insured  for  her  sole  use,  in  her.  own 
name  or  that  of  a  trustee,  and  that  the  amount  of  such  insurance  shall  be 
payable  to  her  free  from  the  claims  of  her  husband's  representatives  of 
creditors. 

The  first  appearance  of  the  part  of  section  3629,  upon  which  counsel 
for  Mrs.  Graham  relies  was  in  1872,  in  section  30,  of  the  act  relating  to  life 
insurance  69  O.  L.,  150.  Although  repeating,  with  the  exception  of  a 
single  clause,  the  language  of  section  2  of  the  act  of  1847,  it  contains  no 
reference  to,  nor  repeal  of  any  part  of  that  act. 

It  would  seem  that  this  law  of  1872  was  merely  the  adoption  of  the 
Massachusetts  acts  referred  to  in  Gould  v.  Emerson,  99  Mass.,  154.  There 
being  in  that  state  no  such  law  as  our  married  woman  act  of  1861,  these 
acts  were  necessary  there  to  make  such  policies  separate  estate,  as  well  as 
to  cut  off  the  husband's  right  to  change  the  beneficiaries  named  therein. 
See  Gould  v.  Emerson,  supra.  They  were  probably  adopted  here  as  part 
of  the  insurance  law  without  considering  how  far  the  act  of  1861  made 
them  unnecessary,  or  from  mere  abundance  of  caution,  life  insurance 
policies  being  a  comparatively  new  and  peculiar  kind  of  property.  Such 
double  provisions  are  not  uncommon. 

But -even  if  we  are  bound  to  conclusively  presume  that  when  it  passed 
the  law  of  1872,  the  legislature  had  in  mind  all  previous  legislation  on  the 
subject  of  the  state,  the  law  may  be  relieved  of  the  charge  of  mere  super- 
rogation,  and  yet  be  considered  as  merely  relating  to  the  separate  estates 
of  married  women,  as  the  corresponding  part  of  the  law  of  1847  seems  to 
have  been  in  Ins.  Co.  v.  Applegate,  7  O.  S.,  292. 

The  omission  from  that  law  of  the  clause  of  section  2  of  the  law  of 
1847,  making  payment  of  premiums  out  of  her  separate  estate  a  condition 
upon  which  policies  procured  by  a  married  woman  should  inure  to  her  sole 
use,  enlarged  its  scope  so  as  to  make  it  include  policies  upon  which  the 
premiums  should  be  paid  for  her,  or  by  her  otherwise  than  from  her 
separate  estate,  for  instance  from  choses  in  action  acquired  by  her  before 
the  act  of  1861,  and  not  reduced  into  the  husband's  possession.  This 
part  of  the  law  may  also  be  construed  as  enabling  a  married  woman  to 
enter  into  contracts  relating  to  insurance  upon  her  husband's  life.  All 
the  expressions  used  are  apt,  when  considered  as  intending  to  create  in 
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her  a  separate  estate  in  such  policies;  witness  the  provisions  as  to  a  trustee. 
It  contains  no  provision  as  to  payment  by  the  husband  of  premiums  upon 
policies  so  procured  by  her,  and  in  view  of  section  1,  of  the  act  of  1847, 
it  cannot  be  that  the  intention  was  to  permit  such  payments  by  him  to  the 
prejudice  of  his  creditors  in  excess  of  $150  per  annum. 

New,  when  in  the  same  act,  with  only  a  semicolon  intervening^,  a 
provision  is  found  that  the  assignment  of  a  policy  by  the  husband  to  his 
wife  "shall  inure  to  her  separate  use  and  benefit,  independently  of  her 
husband  or  his  creditors,"  is  not  the  conclusion  natural  and  plain  that  the 
same  object  was  in  view,  i.  c,  to  make  such  policy  her  separate  estate? 

The  expression  "independent  of  his  creditors,''  is  an  apt  and  usual 
one  to  that  end.  An  equivalent  expression  is  found  in  the  act  of  1861, 
sections  3108-3109,  Revised  Statutes.  Property  coming  to  a  married 
woman  by  conveyance,  gift,  etc.,  it  is  enacted  shall  not  be  liable  to  be 
taken  for  her  husband's  d^bts.  Was  it  meant  by  this  that  if  her  husband 
should  make  her  a  gift  or  conveyance  in  fraud  of  his  creditors,  they  may 
not  take  the  property  so  given  or  conveyed,  and  have  it  applied  in  payment 
of  their  claims?  The  original  validity  of  the  transfer  to  her  is  manifestly 
assumed,  and  the  sole  object  of  the  law  is  to  prevent  the  consequence 
which  at  common  law  would  follow  her  ownership. 

In  our  judgment  the  same  is  true  of  the  provisions  of  the  law  now  in 
question.  We  are  not  quite  prepared  to  agree  with  counsel  for  the  credi- 
tors that  the  expression  "duly  assigned,'*  refers  to  more  than  the  form  of 
the  assignment  or  the  capacity  of  the  assignor,  but  we  are  satisfied  the 
legislature  did  not  intend  to  dispense  with  the  bofia  fides  of  the  transaction. 
When  in  the  same  clause  it  is  provided  that  the  policy  assigned  to  a  married 
woman  shall  inure  to  her  separate  use  independently  of  both  her  husband 
and  his  creditors,  the  meaning  is,  independently  of  both  in  the  same  sense — 
of  the  husband  seeking  to  assert  this  common  law  rights  to  it  as  her  proper- 
ty; of  his  creditors  seeking  to  reach  it  through  him.  In  other  words,  the 
creditors  referred  to  are  creditors  seeking  mere  collection  of  their  debts, 
not  creditors  seeking  relief  from  a  fraud  upon  them.  Creditors  merely 
as  such  cannot  complain  of  a  voluntary  assignment.  They  must  ordi- 
narily have  been  creditors  when  it  was  made.  The  law  means  that  her 
husband's  creditors  may  not  take  the  proceeds  of  the  policy  merely  be- 
cause it  his  hers.  The  right  of  such  of  them  as  are  entitled  to  complain 
of  the  assignment  to  take  tlie  proceeds  of  the  policy,  because,  as  to  them, 
it  is  n^t  hers,  is  not  aflfected. 

In  reaching  this  conclusion,  we  are  only  following  the  well  settled 
rules  of  construction,  that  the  object  the  framers  of  a  statute  had  in  view 
must  be  always  considered,  and  that,  when  manifest,  it  must  limit  and  con- 
trol the  language  used.  Dwarris,  pp.  144,  563.  Only  the  plainest  inten- 
tion unmistakably  expressed  could  lead  us  to  hold  that  such  a  vain  thing 
was  intended  as  to  carefully  limit  an  insolvent  husband  to  $150  as  tht 
amount  he  may  annually  expend  in  insurance  for  his  wife's  benefit,  and 
then  permit  him  by  merely  changing  the  form  of  the  transaction,  to  de- 
vote an  unlimited  amount  to  that  purpose. 

It  appears  in  this  case  that  plaintiff  repeatedly  loaned  Graham  money, 
although  he  was  utterly  insolvent,  for  the  express  purpose  of  paying  the 
premiums  upon  this  policy.  The  legislature  cannot  be  held  to  have  in- 
tended to  legalize  fraud,  unless  it  has  spoken  very  plainly.  The  legisla* 
ture,  however,  not  only  by  section  3628,  but  also  by  the  proviso  in 
section  3629,  has  plainly  manifested  its  intention  not  to  throw  down  the 
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barriers  against  fraud  with  which,  by  general  principles  of  equity  as  well 
as  by  express  enactment,  the  rights  of  creditors  are  surrounded.  The 
maxim,  **expressio  unius  cxclusio  est  alterius'*  cannot  be  applied  to  that  pro- 
viso. It  might  well  have  been  supposed  that  express  provision  was 
necessary  in  case  of  a  policy  originally  procured  with  intent  to  defraud 
creditors,  but  that  in  case  of  the  fraudulent  assignment  of  a  policy  honestly 
procured,  the  general  provisions  of  section  6344  would  be  sufficient. 

An  argument  is  made  against  this  construction  from  the  different 
effects  which  would  follow  fraudulent  procurements  and  fraudulent  as- 
signments of  policies,  all  the  insurance  money  inuring  to  creditors  in  the 
latter  case,  and  only  an  amount  equal  to  premiums  paid  in  the  former. 
We  are  not  concerned  with  the  reasons  for  permitting  this  distinction 
-when  it  clearly  exists,  although  reasons  which  may  fairly  be  presumed  to 
have  actuated  the  framers  of  a  law  may  be  of  aid  where  its  proper  con- 
struction is  doubtful.  A  reason  for  this  distinction  is  manifest.  A  policy 
cannot  be  fraudulently  obtained  if  payable  to  the  insured  himself,  unless, 
possibly,  because  grossly  out  of  proportion  to  his  means.  The  risk  itself 
in  a  policy  so  obtained 'becomes  part  of  the  assets  of  the  insured,  to  which 
his  creditors  have  a  right  to  look.  The  risk  in  a  policy  payable  to  another 
does  not  become  part  of  such  assets,  and  therefore  all  that  can  be  taken 
from  creditors  is  the  money  paid  as  premiums. 

Besides,  there  is  force  in  the  argument  that  the  proviso  applies  only 
to  persons  other  than  the  husband  referred  to  in  the  act,  the  rights  of  the 
husband's  creditors  being  fixed  by  section  3828.  It  is  settled  that  that 
section  applies  only  to  insolvent  husbands.     Pullis  v.  Robinson,  13  C.  L. 

J.,  13. 

The  case  of  Cole  v.  Marple,  98  III,  58,  cited  for  defendant,  was,  as  to 
the  facts  and  the  relief  sought,  similar  to  this.  The  Illinois  statutes,  how- 
ever, contained  no  provision  like  our  section  3628.  They  consisted  mere- 
ly of  what  with  us  is  the  first  part  of  section  3629,  with  the  proviso  that 
*'if  the  premium  of  such  policy  is  paid  by  any  person  with  intent  to  defraud 
his  creditors,  an  amount  equal  to  the  premium  so  paid,  with  interest,  shall 
inure  to  their  benefit,  subject  to  the  statute  of  limitations. 

The  majority  of  the  court  held  that  the  assignment  of  the  husband's 
policy  to  his  wife,  and  its  ratification  by  the  insurance  company,  amounted, 
in  substance,  to  the,  taking  out,  by  the  wife,  of  a  new  policy,  so  that  the 
transaction  came  within  the  provision  that  she  might  cause  the  life  of  her 
husband  to  be  insured  for  her  benefit.  They  held  the  act  to  be  in  the 
nature  of  an  exemption  law,  and  entitled  to  a  liberal  construction,  and  that 
the  only  rights  of  creditors  were  those  given  in  the  proviso.  The  minor- 
ity held  that  it  was  a  case  pf  assignment  in  fraud  of  creditors,  and  that  the 
statute  did  not  apply. 

We  are  strongly  inclined  to  side  with  the  minority  for  the  reasons 
above  given,  but  had  the  law  been  there  as  it  is  here,  we  think  the  court 
must  have  come  to  a  different  conclusion.  If  the  wife's  acceptance  of  the 
assignment  amounted  to  the  procuring  of  a  new  policy,  the  husband's 
giving  her  the  assignment  amounted  to  his  insuring  his  life  for  her  benefit, 
and  would  come  directly  within  the  purview  of  section  3628.  An  un- 
mistakable exemption  being  already  provided  in  section  3628,  the  next  sec- 
tion could  not  be  held  to  provide  another  grossly  inconsistent  one,  if  a 
different  construction  were  fairly  possible.  The  case  of  the  assigfnment 
of  a  policy  being  expressly  provided  for,  an  assignment  could  not  be  held 
to  amount  to  the  procuring  of  a  new  policy,  which  is  the  express  subject 
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of  another  clause.  And,  the  proviso  relating  only  to  the  fraudulent  pro- 
curement of  a  policy,  and  therefore  not  being  applicable  to  the  fraudulent 
assignment  of  one,  there  could  be  no  implied  exclusion  of  other  rem^es 
in  the  latter  case. 

It  is  contended  that  even  if  the  assignment  may  be  set  aside  as  fraud- 
ulent, the  remedy  is  to  be  governed  by  the  anology  of  the  proviso,  if  not 
by  terms,  and  only  an  amount  equal  to  the  premiums  paid  awarded  to  the 
creditors.  For  the  reasons  already  stated,  we  think  the  remedy  to  be  ap- 
plied is  that  of  section  6344, — that  the  assignment  being  set  aside,  the 
entire  proceeds  go  to  the  creditors.  But  if  this  were  not  so,  it  would  make 
no  difference  in  this  case.  The  premiums  paid  by  Graham  upon  this 
policy,  with  interest,  equal  the  amount  due  upon  the  policy,  and  none  of 
them  are  saved  to  the  widow  by  the  statue  of  limitations.  That  statute 
does  not  begin  to  run  until  a  cause  of  action  accrues.  The  creditors 
could  not  have  sued  upon  the  payment  of  any  of  the  premiums  to  the 
company,  because  they  were  all  paid  while  the  policy  was  payable  to 
Graham  himself.  Besides,  "an  amount  equal  to  premiums  paid,"  which 
inures  to  creditors,  evidently  refers  to  a  share  of  the  insurancy  money,  and 
cannot  "inure"  until  the  policy  is  payable.  Until  then  creditors  can  main- 
tain no  action.  It  is  not  provided  that  they  might  recover  an  amount 
equal  to  the  premiums.     From  whom  would  they  recover  it? 

For  these  reasons  we  disagree  with  the  decision  in  Cole  v.  Marplc, 
supra,  upon  this  point.  We  think  the  court  was  wrong  upon  its  own 
theory.  If  the  assignment  was  taking  a  new  policy,  then  all  the  premiums 
theretofore  paid  upon  the  policy  assigned  must  be  considered  as  paid  upon 
the  supposed  new  one  at  the  time  of  the  assignment;  then  for  the  first 
time  they  left  the  possession  of  the  husband ;  until  then  they  were  simply 
invested,  for  his  own  benefit,  with  the  insurance  company. 

A  decree  will  be  entered  for  the  creditors,  setting  aside  the  assign- 
ment, and  ordering  the  amount  due  on  the  policy  to  be  paid  over  as  pro* 
vided  by  law. 

Foraker  and  Force,  JJ.,  concurred. 

S.  N.  Maxwell  and  J.  C.  Healy,  for  creditors. 

Bellamy  Storer,  for  Mrs.  Graham. 


[Superior  Court  of  Cincinnati,  General  Term,  January,  1882].  4-6 

JAMES  T.  WORTHINGTON  v.  LOUIS  BALLAUF. 
For  opinion  in  this  case  see  6  Dec.  R.,  1121,  (s.  c.  10  Am.  Law  Rec,  605). 
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FULTON  BUILDING  ASSOCIATION  v.  JOHN  J.  HOOKER  ct  al. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1123,  (s.  c.  10  Am.  Law  Rec,  559). 
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50  CITY  LICENSES. 

[Superior  Court  of  Cincinnati,  Special  Term,  December,  1881]. 
Ex  parte  RYAN  AND  JOHN  W.  RYAN. 

1.  Under  section  2669,  Revised  Statutes,  as  amended  (77  O.  L.  74),  the  city  coun- 

cil may  delegate  to  the  mayor  the  authority    o  fix  the  amount  of  license 
fees,  within  limits  fixed  by  the  council. 

2.  Even  if  such  delegation  were  not  so  authorized,  the  entire  ordinance  of  Jan- 

uary 28,  1881,  is  not  rendered  invalid  thereby,  in  so  far  as  it  makes  the 
giving  of  performances  without  license  invalid,  the  ordinance  would  still 
be  lawful,  and  persons  who  would  avoid  its  penalties  should  pay  the  license 
fee  and  sue  to  recover  it  back,  if  unlawfully  exacted. 
5.  The  court,  upon  habeas  corpus,  will  not  presume  that  the  mayor  has  exacted 
any  or  more  than  the  minimum  fee  fixed  by  the  ordinance.  Such  fact  can 
be  shown,  if  at  all,  only  as  a  defense  upon  trial. 

Quo  Warranto. 

HARMON,  J. 

The  answer  of  the  chief  of  police,  to  whom  the  writ  was  directed, 
states  that  he  holds  the  prisoner  John  Ryan  by  virtue  of  a  warrant  issued 
by  the  police  court,  charging  him  with  "participating  in  a  musical  per- 
formance given  in  public  without  a  license  from  the  mayor." 

The  ordinance  in  evidence,  passed  January  28, 1881,  under  which  the 
warrant  was  issued,  provided  that  it  shall  be  punishable  by  fine  and  im- 
prisonment "to  exhibit  or  participate  in  exhibiting  in  public  any  musical 
performance  without  a  license  from  the  mayor."  The  expression  "parti- 
cipate in  exhibiting"  is  very  vague.  It  might  be  said  it  means  taking 
part  as  a  performer,  or  that  it  means  being  interested  with  the  proprietor 
who  is  responsible  for  the  performance.  To  hold  that  it  means  the  former 
is  to  hold  that  every  musical  performer  who  is  a  member  of  a  troupe,  sing- 
ing in  public,  is,  unless  licensed,  guilty  of  an  offense  under  the  ordinance, 
and  it  is  further  to  hold  that  the  council  intended  to  make  it  criminal  to 
do  so  without  a  license,  and  at  the  same  time  make  no  provision  for  giving 
a  license,  because  the  other  portions  of  the  ordinance  show,  that  the 
only  persons  to  whom  it  is  provided  a  license  may  be  issued  by  the  mayor 
are  the  persons  "who  shall  have  the  actual  ownership,  management,  or 
control  of  such  performance."  It  is  clear,  therefore,  that  the  phrase 
"participate  in  exhibiting"  refers  to  being  a  joint  owner,  manager  or  con- 
troller of  the  performance;  that  the  ordinance  is  directed  only  at  the  pro- 
prietors of  the  establishments  where  such  performances  are  given  and 
not  at  the  mere  performers.  The  warrant  therefore,  under  which  this 
party  is  held,  states  no  oflFense  under  this  ordinance ;  his  detention  is  con- 
sequently unlawful,  and  he  is  entitled  to  his  discharge  on  habeas  corpus. 
Ex  parte  Shaw,  7  O.  S.,  81. 

The  answer  of  the  chief  of  police  to  the  writ  of  habeas  corpus  in  the  case 
of  John  W.  Ryan  shows  that  he  detains  the  prisoner  by  virtue  of  a  war- 
rant under  the  same  ordinance,  charging  him  with  "giving  a  public  musi- 
cal performance  without  first  having  obtained  a  license  from  the  mayor." 

While  the  language  of  this  warrant  is  open  to  criticism  in  that  it  does 
not  exactly  conform  to  the  language  of  the  ordinance,  yet  it  does  sub- 
stantially comply  with  ordinance.  To  give  in  public  a  musical  perfor- 
mance is  to  exhibit  in  public  a  musical  performance,  and  if  the  fact  be  that 
what  the  prisoner  did  was  to  give  a  musical  performance  in  the  sense  of 
being  a  mere  performer,  it  would  be  a  matter  of  defense  on  his  trial,  of 
which  he  can  not  avail  himself  upon  habeas  corpus. 
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But  it  is  strongly  urged  on  his  behalf  that  the  ordinance  in  question 
is  void,  and  therefore  his  detention  unlawful,  because  the  amount  of  the 
license  fee  to  be  exacted  in  cases  of  musical  performances  is  left  to  the 
mayor,  the  ordinance  merely  providing  that  the  fee  shall  not  be  less  than 
$1  nor  more  than  $20. 

By  section  2669,  Revised  Statutes,  relating  to  licenses,  it  was  provided 
that  "the  council  may  license  all  exhibitors  of  shows  and  performances, 
etc.,  and  in  granting  such  license  may  exact  such  sum  of  money  as  it  may 
think  expedient.*'  It  having  been  decided  in  the  case  of  Snelbaker  v. 
the  Mayor,  4  H,  that  under  this  section  tiie  council  could  not  delegate 
to  the  mayor  the  power  therein  conferred,  the  section  was  amended,  (77 
O.  L.,  74)  to  read  as  follows:  "The  council  may  provide  by  ordinance 
for  licensing  all  exhibitors  of  shows,  etc.,  and  in  granting  such  license 
may  exact  such  sum  as  it  may  think  expedient,"  and  that  "  the  council  may 
confer  upon,  vest  in,  and  delegate  to  the  mayor  the  authority  to  grant 
and  issue  Hcenses,  and  revoke  the  same." 

The  trouble  arises  from  the  retention,  without  change,  in  the  amended 
section,  of  the  clause,  **and  in  granting  such  license  may  exact  such  sum," 
etc.,  which  was  evidently  a  blunder  of  the  drawer  of  the  bill.  Literally, 
this  language  could  apply  only  to  a  case  where  council  itself  should  grant 
the  license,  as  provided  in  the  original  section.  It  is  not  required  that  in 
providing  by  ordinance  for  licensing  under  the  power  to  delegate  to  the 
mayor,  the  council  shall  fix  the  sum,  and  in  the  opinion  of  the  coun,  the 
language  of  the  proviso  is  sufficiently  broad  to  give  to  the  mayor,  if  the 
council  shall  so  determine,  all  the  authority  vested  in  itself.  The  clause 
as  to  fixing  the  amount  of  the  license  fee  was,  in  the  original  section,  mere 
surplusage.  The  right  to  license  implies  the  power  to  charge  a  license 
fee,  provided  that  under  the  guise  of  a  license  fee  there  is  not  an  attempt 
to  exercise  the  power  of  taxation,  but  merely  the  charging  of  a  sum  which, 
in  the  judgment  of  the  municipal  authorities,  will  pay  not  only  the  mere 
expenses  of  issuing  the  license,  but  for  the  additional  care  and  vigilance 
imposed  on  its  police  authorities  by  the  existence  of  the  performance. 
Cincinnati  v.  Bvrson,  15  O.,  645;  Baker  v.  Cincinnati,  11  O.  S.,  534, 
543;  40  Mich.,  258:  78  Minn.,  115;  38  la.,  96. 

This  clause  is  equally  unnecessary  in  the  section  as  amended,  so  far 
as  concerns  the  right  to  exact  a  license-fee.  Its  introduction  into  the 
legislation  upon  this  subject  dates  many  years  back  and  was  due  no  doubt 
to  some  of  the  early  decisions.  See  Cincinnati  v.  Buckingham,  10  0., 
257;  Mays  v.  Cincinnati.  1  O.  S.,  268.  It  seems  from  the  use  of  the 
definite  article  in  the  proviso,  "the  authority,"  and  the  mention  of  power 
of  revocation,  that  it  was  not  the  mere  ministerial  act  of  granting  and 
issuing  the  license  which  it  was  intended  to  authorize  the-council  to  dele- 
gate to  the  mayor. 

This  view  is  sustained  by  the  case  of  Village  of  Decorah  v.  Dunstan 
Bros.,  36  la.,  96.  The  law  conferred  upon  council  power  "to  regulate  and 
license  auctioneers,  etc.,  and  to  pass  all  ordinances  necessary  to  exercise 
the  authority  herein  conferred."  There  was  no  express  authority  to 
charge  a  license  fee  or  to  delegate  the  power.  The  ordinance  fixed  the 
minimum  at  $20,  and  gave  the  mayor  power  to  grant  and  issue  licenses. 
The  court  says:  "We  do  not  see,  either  upon  authority  or  principle, 
any  valid  objection  to  the  ordinance  under  the  general  power  above  given, 
whether  we  construe  it  as  fixing  the  fee  at  $20,  or  as  leaving  it  for  the 
mayor  to  determine." 
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The  question  is  not  free  from  doubt;  and  while  that  is  my  view,  I  do 
not  find  it  necessary  to  decide  the  case  wholly  upon  that  ground,  because 
even  if  the  position  assumed  by  counsel  for  the  petitioner  here  were  cor- 
rect in  that  regard,  it  would  by  no  means  follow  that  the  entire  ordinance 
is  void.  In  the  first  place,  the  council  has  fixed  the  amount  to  be  charged, 
the  minimum  and  the  maximum  amount.  Now  it  does  not  appear  here 
that  the  reason  why  the  mayor  does  not  issue  a  license  to  Ryan  is  be- 
cause upon  legal  grounds  he  objects  to  paying  the  fee.  It  does  not  ap- 
pear that  the  mayor  had  exacted  any  fee  at  all,  or  had  asked  more  than  a 
dollar;  and  if  the  mayor,  taking  the  same  view  of  th**  ordinance  which  the 
learned  counsel  for  the  petitioner  do,  should  see  fit  to  exact  only  the  mini- 
mum amount,  it  certainly  cannot  be  said  that  the  mayor  is  exercising  any 
authority  in  this  respect.  And  even  if  the  mayor  were  demanding  more 
than  the  minimum  amount,  and  it  should  appear  that  that  is  the  reason 
why  the  license  is  not  issued,  still  it  would  not  follow  that  this  entire  or- 
dinance is  void  because  the  mayor  is  demanding  a  sum  as  a  license  fee 
that  he  is  not  entitled  to  charge.  There  is  no  question  that  the  council 
has  the  right,  under  this  section,  to  require  the  taking  out  of  a  license, 
to  give  the  mayor  power  to  grant  and  issue  it,  and  to  provide  punishment 
for  giving  performances  without  it.  There  is  no  doubt  that  the  ordinance 
passed  upon  the  subject  does  not  specifically  provide  that  it  shall  be  un- 
lawful to  give  a  musical  performance  without  a  license,  and  it  gives  the 
mayor  power  to  issue  such  license.  If  this  were  a  suit  to  collect  or  to 
recover  back  a  license  fee  for  giving  a  musical  performance,  then  of  course 
the  validity  of  the  ordinance  requiring  the  payment  of  a  license  fee  would 
be  involved,  but  in  this  case  the  prisoner  is  charged  with  the  offense  ot 
giving  a  musical  performance  without  a  license,  and  the  question  of  a 
license  fee  is  a  mere  incident.  The  Ohio  reports  are  full  of  cases  recog- 
nizing the  principle  that  money  exacted  of  a  person  unlawfully  for  a  li- 
cense can  be  recovered  back.  And  it  will  not  do  for  a  person  to  say  that 
an  ordinance  looking  to  the  preservation  of  public  peace  and  public 
morals  shall  be  adjudged  null  and  void  because  there  is  an  unlawful  re- 
quirement of  money  which,  if  he  pays  and  it  is  exacted  wrongfully,  he  can 
recover  it  back. 

In  Cincinnati  v.  Buckingham,  10  O.,  257,  the  court  recognized  this 
principle  and  say,  it  is  the  duty  of  the  person  to  pay  the  money,  if  he  does 
not  want  to  violate  the  ordinance  making  it  illegal  to  proceed  without  a 
license,  and  then  sue  to  recover  back  his  money.  And  moreover,  he  is 
charged  with  an  offense,  by  this  ordinance,  and  nothing  appears  here  to 
show  that  the  reason  why  he  is  giving  performances  without  a  license  is 
because  of  an  unlawful  attempt  to  exact  the  payment  of  a  fee.  This  is  a 
matter  he  must  show  in  his  defense,  if  he  can  show  it  anywhere.  And  to 
show  a  defense  to  the  charge  of  a  crime,  is  not  sufficient  to  justify  the 
court  to  interfere  upon  habeas  corpus. 

It  has  been  urged  upon  the  court  that  section  2669  must  be  read  in 
connection  with  subdivision  7  of  section  1692,  which  gives  to  cities  and 
villages,  in  the  enumeration  of  their  general  powers,  the  right  to  restrain 
theatrical  exhibitions,  for  which  money  is  demanded  and  received,  and 
that  therefore,  when  thf  council,  under  section  2669,  is  given  power  to 
license  exhibitions,  shows,  etc.,  nothing  being  said  about  the  exaction  of 
money  or  other  reward  the  legislature  must  be  held  to  have  referred  to  tht 
g'eneral  powers  of  the  former  section.  It  has  been  decided  by  Judge 
Aver>',  in  the  common  pleas  court,  in  the  case  of  Ryan  v.  State,  involving 
the  validitv  of  a  conviction  under  this  ordinance,  that  the  latter  section  is 
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a  specific  power  conferred  under  the  g^eneral  clause  with  which  sectiou 
1692  begins.  In  that  view  I  concur.  And  moreover  it  will  be  observed 
that  the  general  power  to  regulate,  restrain,  or  prohibit  theatrical  exhibi- 
tions, refers  to  the  things,  the  exhibitions  themselves,  whereas,  the  power 
to  license  refers  to  the  persons,  the  exhibitors  of  performances.  And  it 
will  be  observed,  too,  that  while  the  things  included  in  the  general  power 
under  section  1692,  are  theatrical  exhibitions,  public  shows,  etc.,  the  power 
being  to  prohibit  as  well  as  to  regulate  the  power  to  license  includes  many 
other  things,  peddlers,  exhibitors  of  horses,  etc.  So  that  it  would  seem 
that  general  power  to  regulate  classes  of  things  was  given  in  the  general 
enumeration  in  section  1692,  whereas,  the  power  to  exercise  supervision 
over  individual  persons  was  given  in  section  2669,  and  in  givng  the  latter 
power  it  was  made  to  extend  to  many  other  things  than  those  mentioned 
in  section  1692,  things  which  council  has  no  right  to  prohibit. 

In  other  words,  the  council  could  not  prohibit  a  performance  unless 
it  were  given  for  pay  or  other  reward,  because  its  only  power  in  this  re- 
gard is  that  given  in  section  1692.  It  may,  however,  require  a  license  for 
a  pure  gratuitous  performance,  under  section  2669.  Its  police  duties  are 
not  diminished  by  the  gratuitous  character  of  performances. 

The  prisoner  will  be  remanded  to  the  custody  of  the  officer. 

Closes  F,  Wilson  and  John  J.  Glidden.  for  petitioner. 

Philip  II.  Kumler  and  John  A.  Caldwell,  contra. 


COLLATERAL  MORTGAGE.  53 

[Hamilton  District  Court,  January  Term,  1882]. 

PEOPLE'S  INSURANXE  CO.  v.  AGNES  McDONNELL  et  al. 

A  mortgage  on  a  married  woman's  property,  given  to  secure  the  note  of  her 
husband,  which  note  being  given  to  raise  money  to  pay  the  debt  of  a  lumber 
corporation  of  which  he  was  a  member,  and  used  for  several  years  as  col- 
lateral to  the  note  evidencing  the  debt  of  the  corporation,  which  latter  note 
was  renewed  without  the  consent  of  such  mortgagor  and  was  finally  marked 
"paid"  by  the  holder,  and  a  different  note,  with  other  parties,  executed  in 
place  of  it,  and  the  mortgage  held  as  collateral  to  such  substituted  note,  which 
was  tw^ice  renewed  without  the  mortgagor's  consent.  Held:  Such  mortgage 
was  released  thereby. 

COX.  J. 

This  is  an  appeal  from  the  decree  of  the  court  of  common  pleas. 

The  suit  was  originally  begun  to  foreclose  a  mortgage  given  by  John  Mc- 
Donnell and  wife,  on  the  1st  day  of  June.  1870,  on  a  tract  of  land  in  Hamilton 
county,  Ohio,  belonging  to  Mrs.  McDonnell,  to  secure  the  payment  of  the  note 
of  John  McDonnell,  for  six  thousand  dollars,  payable  ten  years  after  date  to  the 
order  of  A.  F.  Baum,  which  note  an^  mortgage,  it  is  claimed,  were,  shortly  after 
making  the  same,  transferred  to  the  plaintiff  for  a  valuable  consideration,  without 
notice. 

A  great  many  defenses  are  set  up.     Defendants  deny. 

First — The  corporate  existence  of  plaintiff. 

Second — Its  power  to  loan  money  or  take  title  to  notes  and  mortgages. 

Third — That  it  had  no  power  to  do  business  in  Ohio,  not  having  complied 
with  the  laws  governing  foreign  insurance  companies. 

Fourth — Defendants  claim  that  the  mortgage  was  fraudulently  obtained  from 
Mrs.  McDonnell,  by  her  husband  and  Andrew  F.  Baum,  when  she  was  an  invalid, 
confined  to  bed  and  of  feeble  mind. 

Fifth — That  it  was  represented  to  her  by  Baum  and  her  husband  that  it  was 
for  the  purpose  of  obtaining  six  thousand  dollars  in  money  for  her  husband,  and 

tThis  case  was  affirmed  by  the  supreme  court.     See  opinion,  41  O.  S.,  650. 
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that  afterwards,  without  her  knowledge  or  consent,  it  was  deposited  by  them 
with  the  plaintiff  as  collateral  security  for  a  debt  of  like  amount,  then  due,  being 
the  renewal  of  the  debt  of  the  Cincinnati  Lumber  Company. 

Sixth — The  plaintiff  took  from  the  Cincinnati  Lumber  Company  a  note  for 
six  thousand  dollars,  dated  June  8,  1870,  at  one  year,  exacted  and  received  in 
advance  ten  per  cent,  interest,  and  that  Baum,  without  her  consent  or  knowl- 
edge, left  the  note  and  mortgage  as  collateral  for  same. 

Seventh — That  after  the  lumber  company's  note  matured  June  6,  1871,  the 
plaintiff,  for  a  valuable  consideration,  without  her  knowledge  or  consent,  extended 
the  payment  of  it  for  one  year,  and  that  on  the  maturity  of  said  renewal  the  plaintiff 
again,  for  a  valuable  consideration,  extended  it  for  another  year,  without  her  knowl- 
edge or  consent:  that  at  the  expiration  of  this  renewal  the  plaintiff  received  pay- 
ment of  the  lumber  company  note  by  exchanging  it  for  a  note  for  $6,000  made  by 
Carrier  &  Baum,  endorsed  by  Robert  Campbell  at  eight  months  from  October  7, 
1871,  which  later  note,  also  without  her  knowledge  or  consent,,  plaintiff  at  its  expira- 
tion renewed  for  a  period  of  five  months,  and  after  its  renewal  accepted  instead  a 
draft  of  Carrier  &  Baum  for  $6,000,  at  one  year,  on  Andrew  F.  Baum,  in  favor  of 
Robert  Campbell,  and  accepted  by  Baum  and  endorsed  by  Campbell,  and  afterwards 
extended  the  last  draft  to  June  1,  1875. 

Eighth — Defendants  also  say,  that  plaintiff  put  this  last  draft  in  suit  in  Pitts- 
burgh, obtained  judgment  against  all  the  parties  thereto  for  principal  and  interest, 
which  judgment  plaintiff  assigned  to  one  Gillipsie,  who  brought  suit  on  it  in 
Pocahontas  county,  Virginia,  and  attached  property  there  belonging  to  Baum  and 
Robert  Campbell. 

Plaintiff  replies,  denying  each  and  every  one  of  these  allegations. 

The  testimony  upon  many  of  these  defenses  is  contradictory  in  many  respects. 

But  it  may  safely  be  said  that  the  following  facts  are  established: 

Ca'rter  Gazley  had  purchased  a  saw-mill  from  John  K.  Green,  assignee  of 
Whately,  and  gave  him  in  part  payment  his  note  for  eight  thousand  dollars,  April 
30,  186P,  at  one  year,  with  interest.  The  Cincinnati  Lumber  Company  was  after- 
wards formed  and  purchased  the  saw-mill,  agreeing  to  pay  this  note.  John  Mc- 
Donnell and  Carrier  were  members  of  the  company,  and  Andrew  F.  Baum,  a  part- 
ner of  Carrier's  in  other  business,  a  large  creditor. 

The  note  of  Gazlay  was  not  paid  at  maturity,  and  Green,  assignee,  was  pressing 
for  payment. 

On  the  1st  of  June,  1870,  the  note  of  \IcDonnell  for  six  thousand  dollars, 
secured  by  mortgage  on  his  wife's  property,  was  obtained  for  the  purpose  of 
raising  money  in  some  way  to  pay  this  note.  It  was  made  payable  to  Baum, 
he  agreeing  to  raise  the  money  to  accommodate  the  company.  In  obtaining 
the  execution  of  the  mortgage  from  Mrs.  McDonnell,  Gazlay  says  he  was  acting 
for  all  the  parties,  and  that  he  represented  that  he  was  to  raise  money  to  pay 
the  note  to  Green,  so  as  to  keep  the  lumber  company's  note  out  of  the  market, 
as  it  was  a  new  concern  and  did  not  want  its  credit  affected.  Baum  denies  that 
Gazlay  acted  for  him.  The  money  was  raised,  Baum  says,  by  him  at  Pittsburgh, 
and  either  given  there  to  McDonnell,  or  sent  to  this  city,  and  the  balance  of  the 
note  to  Green  was  paid,  $3,000  June  10.  1870,  $2,400  June  16.  1870. 

V^hat  became  of  the  mortgage  after  its  execution  is  disputed;  Gazlay  saying 
he  kept  it  in  his  safe  until  June  22,  1870.  when  it  was  recorded:  and  Baum,  that 
he  received  it  a  few  days  after  its  execution  and  deoosited  it  with  the  plaintiff  at 
collateral  security  for  the  note  of  the  lumber  company  for  $6,000.  at  one  year  from 
June  8.  1870,  receiving  $5,400,  being  the  amount  of  the  note  less  a  discount  of  ten  per 
cent. 

The  mortgage  does  not,  from  the  testimony,  seem  to  have  been  in  the  hands 
of  the  plaintiff  at  the  time  they  claim  this  money  was  loaned  to  Baum  upon  the 
lumber  company's  note,  for  the  fact  is  stated  by  the  secretary  that  a  memorandum 
transfer  of  it  to  them  was  made  by  Baum  on  a  separate  piece  of  paper,  reciting 
that  it  was  transferred  to  them  as  collateral  security  for  the  lumber  company's 
note,  payable  to  the  order  of  McDonnell  and  Mathew  Hall,  and  endorsed  by 
Carrier  &  Baum,  for  $6,000,  payable  in  one  year  from  June  8,  1870.  This  was 
two  weeks  before  the  mortgage  was  left  for  record  at  the  recorder's  office  in 
this  county.  The  books  of  plaintiff  show  that  this  note  was.  on  the  8th  of  June, 
renewed  for  one  year,  and  transferred  to  June,  1872;  June  8,  1872,  renewed  for  one  . 
year,  and  transferred  to  October,  1872. 

June  8,  1871. — Cincinnati  Lumber  Co. — Mortgage  collateral,  one  year,  January 
11,  1872,  $6,000.     "Paid"  in  red  ink. 
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This  note  was  then  given  over  to  Carrier,  and  the  note  of  Carrier  and  Baum, 
endorsed  by  Robert  Campbell  and  A.  F.  Baum,  taken  in  its  stead,  and  this  note 
was  subsequently  renewed  twice,  interest  at  ten  per  cent,  being  paid  for  the  renewal. 

At  the  time  the  lumber  company's  note  was  given  up  to  Carrier,  and  the  last 
described  note  taken,  the  lumber  company  was  bankrupt,  and  Tia<I  made  an  as- 
signment to  Carrier.  But  Carrier  &  Baum  and  Campbell  were  all  residents  of 
Pittsburgh,  the  city  where  plaintiff  does  business,  and  were  of  undoubted  credit, 
and  reputed  to  be  worth  «  half  million  of  dollars,  and  this  was  known  to  plaintiff. 

It  was  not  until  the  18th  of  June,  1873,  that  Baum  assigned  this  mortgage  to 
the  insurance  company,  on  the  instrument  itself,  and  then  it  was  not  as  collatenl 
security  for  the  lumber  company's  note,  but  to  secure  the  payment  of  the  original 
note  made  by  McDonnell  to  Baum. 

We  thus  see  the  repeated  changes  through  which  the  note  and  mortgrage  go 
in  the  course  of  this  transaction. 

June  8,  1871. — Transferred  to  People's  Bank  as  collateral  security  for  lumber 
company's  note. 

June,  1872. — Lumber  company's  note  renewed;  one  year. 

June,  1873. — Lumber  company's  note  surrendered  and  marked  "piid"  on  their 
books,  and  note  of  Carrier  &  Baum,  with  Robert  Campbell  and  Baum,  endorsers. 

June  18,  1873. — Mortgage  assigned  on  back  to  plaintiff  for  security  for  orig- 
inal note. — And  afterward  Carrier  &  Baum's  note  so  endorsed  renewed  on  pay- 
ment of  ten  per  cent,  interest. 

All  this  without  any  pretense  that  it  was  known  or  consented  to  by  Mrs. 
McDonnell,  who  was  known  to  be  the  security  of  her  husband  in  the  matter. 

Afterwards  the  plaintiffs  bring  suit,  not  against  the  lumber  company,  for 
they  had  no  longer  any  claim  agfainst  them  but  against  Cirrier  &  Bium  and  Camp- 
bell, on  the  note  taken  as  a  substitute  for  the  lumber  company's  note,  and  obtain 
judgment  against  them  all  at  Pittsburgh,  and  then  transfer  their  judgment  to  Poca- 
hontas county,  Virginia,  and  levy  on  property  proven  to  be  worth  52*>.0;0  owned 
partly  by  Baum  &  Campbell. 

It  is  said  they  were  enjoined  by  the  U.  S,  court  from  proceeding  to  sell  the 
interest  of  Baum.  because  he  had  in  the  meantime  assigned  his  interest  to  the 
commissioner  in  bankruptcy.  But  no  reason  is  given  why  the  interest  of  Camp- 
bell was  not  sold  and  this  amount  made  out  of  him. 

Without  going  further  into  the  detail  of  the  facts,  we  are  of  the  opinion  that 
the  conduct  of  the  plaintiff  has  released  the  property  of  Mrs.  McDonnell  from 
the  operation  of  this  mortgage. 

First — There  was  an  application  of  the  mortgage  to  purposes  for  which  it  was 
not  given.  There  is  no  evidence  to  sustain  the  claim  that  it  was  ever  intended  to 
be  deposited  as  collateral  security  for  the  lumber  company's  note. 

Second — Even  if  it  were  originally  so  intended  and  given,  the  note  for  which 
it  was  deposited  as  collateral  was  surrendered  by  the  plaintiff  when  the  lumber 
company  failed,  and  notes  of  other  persons  then  known  to  be  amply  able  to  pay 
if  taken  in  its  stead,  and  the  original  note  marked  "paid"  by  plaintiff's  agent,  and 
the  note  thus  taken  as  a  substitute  renewed  twice  on  payment  of  interest,  thus 
showing  that  plaintiff  had  abandoned  all  claim  against  the  lumber  company,  and 
looked  only  to  the  new  paper  taken  in  its  stead. 

Third — The  character  of  Mrs.  McDonnell  as  surety  was  known  to  all  parties, 
and  all  these  renewals,  extensions  and  changes  were  made  without  her  Knowl- 
edge or  consent. 

We  need  only  refer  to  the  conflicting  statements  in  regard  to  the  holder  of 
this  mortgage  during  all  this  time. 

Sufficient  to  say,  that  it  was  not  actually  transferred  in  itself  to  plaintiff  until 
more  than  three  years  after  its  execution,  and  while  the  plaintiff  and  Baum  claim 
that  it  was  in  plaintiffs  possession,  there  is  abundant  testimony  that  in  the  mean- 
time Baum  repeatedly  declared  it  was  at  his  own  house,  and  th&t  it  should  be  can- 
celled, and  he  would  send  it  down  from  Pittsburg  cancelled  as  soon  as  he  re- 
turned home. 

A  decree  will  be  entered  for  defendants. 

J.  H.   Bates  and  Rufus  B.   Smith,  for  plaintiff. 

Long.  Kramer  &  Kramer,  for  defendants. 
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57  HACK  STANDS  IN  STREETS. 

[Hamilton  Common  Pleas,  1882]. 

tCINCINNATI  HOTEL  COMPANY  v.  JOHN   BRANAHAN  et  al. 

A  permanent  right  to  maintain  hack  carriages  on  a  street,  though  next  the  side- 
walk and  leaving  room  for  passage  in  the  rest  of  the  street,  is  a  nuisance,  for 
the  public  have  the  right  to  have  the  whole  width  of  the  street  free  from 
permanent  obstructions,  and  this  being  so.  Revised  Statutes,  section  2671, 
authorizing  the  councils  of  cities  to  establish  stands  for  hackney  coaches,  must 
be  strictly  construed,  and  a  permanent  stand  for  hacks  on  the  street  in  front 
of  private  property,  is  as  to  the  owner  of  such  property  an  invasion  of  his 
right  of  access  to  the  stteet  and  of  his  right  in  the  street  which  may  be  pre- 
vented by  injunction  at  his  suit;  and  the  owner  of  property  rented  out  as  stores 
is  a  proper  person  to  bring  about  such  suit. 

SMITH,  J. 

In  this  case  a  petition  was  filed  by  the  Cincinnati  Hotel  Company  against 
John  Branahan,  and  certain  other  defendants,  to  restrain  them  from  using  the  west 
side  of  Central  avenue,  between  Third  and  Fourth  streets  as  a  hackney  coach-stand 

The  petition  alleges  that  the  Cincinnati  Hotel  Company  are  the  owners  of 
the  hotel,  which  they  have  leased  to  Gilmour  &  Sons,  to  be  used  as  a  hotel;  that 
a  portion  of  the  building  is  divided  into  store-rooms;  some  of  them  on  Central 
avenue  and  some  of  them  on  Fourth  street;  that  the  defendants  being  the  owners 
of  and  having  control  of  certain  hackney  coaches,  have  used  the  west  side  of  Central 
avenue  as  a  hackney  coach  stand:  that  they  thereby  are  preventing  access  to  the 
property;  that  the  horses  they  keep  standing  there  create  a  nu  sance  that  is  oflFen- 
sive  to  the  lessees  and  patrons  of  the  stores  and  an  injury  to  the  property  generally; 
and  they  pray  for  an  injunction  enjoining  the  defendants  from  using  that  location 
on  the  streets  as  a  hack-stand. 

The  answer  of  defendants  denies  that  they  are  using  the  street  in  the  way 
alleged,  and  denies  that  they  create  a  nuisance,  and  that  their  use  of  the  street 
causes  any  injury  to  the  property:  and  they  rely  upon  the  ordinance  passed  on  the 
22d  of  September,  1879,  establishing  that  locality  as  one  of  the  hack-stands  in 
Cincinnati,  that  is,  on  the  west  side  of  Central  avenue,  between  Third  and  Fourth 
streets,  and  they  say  that  their  use  of  the  stand  is  in  purstiance  of  this  ordinance. 

The  cause  came  on  for  trial,  and  a  great  deal  of  testimony  was  heard  on  one 
side  and  on  the  other,  tending  to  show  that  the  occupancy  of  this  hack-stand 
created  a  nuisance;  that  the  hotel  company  had  several  stores  opening  on  Central 
avenue,  which  are  in  the  possession  and  control  of  the  hotel  company,  and  by 
reason  of  these  coaches  standing  there,  access  to  the  stores  is  interrupted,  and 
that  the  standing  of  so  many  hacks  there  creates  a  nuisance  in  the  street;  that 
complaint  was  made  to  the  hotel  company  by  the  occupants  of  these  stores,  and 
especially  bv  Mrs.  Couden,  who  has  a  millinery  store  on  the  corner  of  Fourth 
street  and  Central  avenue. 

It  seems  to  me  that  the  testimony  is  completely  satisfactory  to  establish  the 
fact  that  the  use  of  this  street  by  the  hacks  as  a  permanent  stand  is  an  injury  to 
the  premises  and  to  some  extent  a  nuisance.  It  is  certainly  an  injury  to  the  store 
occupied  by  Mrs.  Couden,  and  to  the  stores  opening  on  Central  avenue. 

Defendant's  first  objection  to  be  considered  is:  are  there  proper  parties  plain- 
tiffs? The  testimony  in  the  case  shows  that  the  hotel  company  leased  the  hotel 
to  Gilmour  &  Sons  at  a  rental  of  $30,000.00  per  anniim.^  Gilmour  &  Sons  appar- 
ently make  no  complaint.  They  control  and  they  are  in  possession  as  lessees  of 
the  hotel.  They  are  not  brought  in  as  parties  plaintiff,  not  even  giving  an  affidavit 
on  one  side  or  the  other.  They  appear  entirely  indifferent  If  they  appeared  as 
plaintiffs,  as  persons  objecting  to  the  use  of  this  hack-stand  on  this  side  of  the 
street,  their  objection  ought  to  have  some  weight  with  the  court  On  the  other 
hand,  if  they  appeared  as  defendants,  and  desired  to  have  these  hacks  stationed 
here,  on  this  side  of  the  street,  as  an  advantage  to  their  business,  they  having  the 
principal  control  of  these  premises,  their  wishes  ought  to  be  respected.    But  so 

tThis  decision  was  coincided  in  by  the  district  court.  See  opinion,  ^^5/ 10  B., 
69. 
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far  as  it  appears  in  this  case  they  are  indifferent.  But  still,  I  think,  the  hotd 
company  have  an  interest  in  the  matter.  They  are  not  merely  lessors,  but  owners, 
and  in  possession  of  part  of  the  premises  they  claim  to  be  injured,  viz.:  of  Mn. 
Couden's  store  and  of  those  stores  fronting  on  Central  avenue,  and  I  think  as 
the  owners  and  possessors  of  those  stores,  they  have  such  an  interest  as  entitles 
them  to  maintain  the  action.  Therefore,  I  think  the  objection  that  the  proper 
parties  do  not  bring  suit  cannot  prevail,  though  it  would  be  more  satisfactory  to 
me  to  know  how  Gilmour  6l  Sons,  who  pay  ^0,000  a  year  rent,  stand  in  relation 
to  the  occupancy  of  these  streets. 

The  next  question  is,  can  these  proceedings  be  maintained?  The  Revised  Stat- 
utes provide  (section  2640)  Vthat  the  city  council  shall  have  the  care,  supervimon 
and  control  of  all  public  highways,  streets,  etc,  within  the  corporation,  and  shall 
cause  the  same  to  be  kept  open  and  in  repair  and  free  from  nuisance." 

By  section  2671:    "Council  may  establish  stands  for  hackney  coaches,"  etc. 

Now,  by  the  first  section  above  it  is  made  the  duty  of  the  city  cotmcil  to 
keep  the  streets  open  and  in  repair,  and  free  from  nuisances. 

The  ordinance  under  which  the  defendants  claim  the  right  to  occupy  the  street, 
locates  in  terms,  stands  for  hackney  coaches.  It  locates  numerous  hack  stands 
throughout  the  city,  and  one  on  the  west  side  of  Central  avenue,  between  Third 
and  Fourth  streets,  except  for  a  space  of  20  feet  opposite  the  side  entrance  of  the 
hotel.  The  city  ordinance  permits  the  permanent  occupancy  of  the  west  side  of 
Central  avenue,  between  Third  and  Fourth  streets,  as  a  hack-stand,  and  the  effect 
of  it  is  this:  There  is  a  permanent  occupation  by  these  hacks  in  this  mode:  As 
soon  as  one  coach  is  driven  away  another  takes  its  place;  a  third  comes  up  to 
occupy  the  place  of  the  preceding  coach;  and  so  from  time  to  time  the  entire  west 
side  of  the  street  is  occupied  by  a  series  of  coaches  permanently  from  morning  until 
night,  and  running  far  into  the  night,  thus  cutting  off  convenient  access  from  the 
stores  with  that  side  of  the  street.  Such  being  the  Tact,  there  is  no  question  but  that 
by  the  common  law  it  is  an  act  of  encroachment.  As  far  back  as  Rex  v.  Cross, 
3  Campbell,  224,  it  was  held  that  where  a  coach  stands  upon  a  public  street  apply- 
ing for  passengers,  it  was  a  nuisance  at  common  law,  for  which  a  person  might 
be  indicted.  And  in  the  emphatic  language  of  Lord  Ellenborough,  ''No  man  can 
make  a  stable  yard  of  the  king's  highway."  Now,  that  decision  has  been  sup- 
ported by  numerous  cases  both  in  this  country  and  in  England.  The  case  of  The 
King  V.  Russell,  6  East,  427,  is  very  similar,  though  not  one  of  hackney  coaches 
using  the  street.  In  that  case  a  man  established  a  warehouse,  and  used  the  street 
to  store  long  timbers,  and  this  was  held  to  be  a  nuisance  at  common  law,  the 
court  saying  that  the  proprietor  of  premises  should  have  premises  large  enough 
to  transact  his  business  in.  That  same  principle  was  expressed  in  I  Denio,  524, 
The  People  of  New  York  v.  Cunningham  in  reference  to  a  distillery,  from  which 
the  owner  sold  slop  to  be  transported,  and  the  street  in  front  of  the  premises 
was  used  as  a  stand  from  which  persons  could  fill  their  vessels  to  carry  it  away; 
so  that  there  would  be  a  series  of  teams  occupying  that  side  of  the  street  continu- 
ously. The  business  was  in  charge  of  a  policeman,  and  regulated  so  as  to  pre- 
serve order  in  hauling  the  slop  away.  But  when  the  case  was  brought  before  the 
court  of  appeals  in  New  York,  it  was  held  that  it  was  a  nuisance,  not  only  on  the 
part  of  those  who  furnished  the  teams,  but  of  the  persons  who  permitted  it;  that 
the  owners  of  the  distillery  could  be  indicted  for  permitting  a  nuisance  in  con- 
nection with  their  property.  The  same  view  was  held  in  the  case  of  Wartman  r. 
The  City  of  Philadelphia,  33  Penn.  St.,  202:  and  in  the  case  of  the  State  v.  City 
of  Mobile,  5  Porter,  279,  that  where  parties  permitted  the  street  to  be  used  to 
carry  on  business,  it  was  no  answer  to  say  that  there  was  sufficient  travel-way  left 
It  is  claimed  that  these  hacks  occupy  only  a  portion  of  the  street,  and  that  there 
IS  sufficient  room  between  the  hacks  and  the  other  side  of  the  street  for  travel 
The  same  argument  was  made  in  the  case  of  Wartman  v.  The  City  of  Philadelphia, 
snpra  But  it  was  held  that  it  was  no  answer  to  say  there  was  sufficient  room  left 
for  the  accommodation  of  the  public.  The  street  being  a  public  highway,  every 
one  has  the  right  to  use  every  portion  of  the  street  for  purposes  of  travel — not 
at  all  times  or  all  at  a  time — but  that  no  portion  of  the  street  c?n  he  permanently 
occupied  to  keep  off  the  right  of  travel  which  the  public  has.  It  has  been  com- 
pared to  the  right  of  navigation.  Take  the  Ohio  river,  for  instance:  it  is  a  navi- 
gable river,  and  must  not  be  obstructed;  yet  its  obstruction  near  the  bank  might 
leave  plenty  of  space  for  all  crafts  desiring  to  use  its  waters.  But  it  has  been 
repeatedly  held  that  it  is  a  nuisance  for  any  portion  of  a  navigable  stream  to  be 
permanently  obstructed  so  as  to  prevent  the  people  who  have  the  right  to  the 
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Stream  from  using  any  portion  of  it.  The  same  course  of  reasoning  applies  to  a 
public  street  or  highway.  Not  any  portion  of  a  public  highway  can  be  perma- 
nently obstructed. 

This  doctrine  does  not  conflict  with  the  other  doctrines  entertained  from  time 
to  time  in  the  courts  of  our  state. 

There  may  be  such  temporary  interference,  like  putting  up  a  building,  or 
moving  a  building,  or  the  temporary  occupation  by  carriages  at  an  opera-house, 
where  carriages  are  waiting  for  the  closing  of  a  performance,  a  mere  temporary 
occupation,  for  the  convenience  of  the  public,  as  well  as  of  the  hackmen,  which 
would  be  permitted.  It  is  a  permanent  occupation  that  I  hold  this  ordinance 
cannot  permit. 

In  Clark  v.  Fry,  8  O.  S.,  358,  it  is  said  that  the  right  of  transit  may  be  tem- 
porarily interrupted  by  repairs  of  houses,  constructing  sewers  and  drains,  etc. 
"But  this  temporary  occupation  must  not  be  unnecessary  or  unreasonable,  unin- 
terrupted or  prolonged,"  clearly  intimating  that  where  this  occupancy  is  perma- 
nent, it  should  not  be  permitted.  See  also  White  v.  Kent,  11  O.  S.,  660,  to  the 
same  point 

So,  except  for  section  2671 — under  the  former  section  it  was  the^  duty  of  the 
city  council  to  keep  the  streets  free  from  nuisance,  and  any  act  of  a  citizen,  which 
prevented  the  public  from  using  any  part  of  it,  or  permitted  anyone  to  carry  on  a 
private  business  on  the  street,  could  not  be  permitted,  and  therefore  might  be 
restrained. 

But  it  is  claimed  that  this  ordinance  is  permitted  by  the  statute  which  author- 
izes city  councils  to  establish  hack-stands,  and  that  this  hack-stand  has  been  estab-' 
lished  in  pursuance  of  this  provision  of  the  statute.  In  reply  to  that  it  may  be  said: 
whatever  authority  may  be  granted  by  the  city  council  in  pursuance  of  such 
legislation,  this  cannot  be  so  granted  as  to  infterfere  with  the  rights  of  private 
property.  When  we  come  to  consider  the  rights  of  property,  the  decisions  of 
Ohio  fully  establish  that  the  abutting  proprietors  upon  the  street  have  a  right  of 
property  distinct  from  and  independent  of  the  general  riia:ht  of  everybody  to  use 
and  occupy  the  streets.  There  is  a  right  of  property  distinct  from  the  general 
use  which  the  public  have  in  the  street.  This  has  become  the  common  law  of 
Ohio.  It  was  recognized  from  time  to  time  in  decisions  made  by  the  courts.  In 
the  case  of  Crawford  v.  The  City  of  Delaware,  7  O.  S.,  459,  this  right  of  property 
was  recognized.  And  in  the  case  of  The  Spring  Grove  Avenue  R,  R.  Co.  v. 
Cumminsville,  14  O.  S.,  523,  it  was  plainly  and  emphatically  asserted  by  Judge 
Ranney,  "that  the  right  of  property  which  the  abutting  proprietor  has  in  the 
street,  is  distinct  from  the  right  of  the  public  to  use  the  street."  This  right  of 
property  is  the  right  of  access  from  his  property  to  the  street,  not  merely  at  one 
portion,  but  at  every  portion  along  the  Hne  of  the  street.  It  has  been  held  in  this 
state  again  and  again  that  the  right  to  assess  property  for  improvement  of  the 
street  is  based  on  the  right  of  the  property  owner  to  the  use  of  the  streets,  and 
the  benefits  it  confers  on  the  adjoining  lot.  It  is  an  element  which  gives  value 
to  the  property  abutting  on  a  street,  that  the  owner  may  have  this  access  to  the 
street;  and  therefore  he  is  called  upon  to  pay  assessments  for  its  improvement. 
The  assessment  for  improvement  is  based  upon  the  idea  that  a  man's  private 
property  is  benefited.  There  is  a  right  of  access  to  the  street,  and  if  there  be  an 
ordinance  interposing  an  obstacle  between  the  traveled  part  of  the  street  and  the 
property  owner,  it  is  an  interference  with  his  right  of  property.  If  it  creates  a 
permanent  obstruction,  if  his- private  business  suflFers,  then  it  is  an  interference 
with  his  right  of  property,  which  he  has  the  right  to  restrain  by  proper  proceedings 
in   court. 

To  illustrate:  If  the  city  council  has  the  right  to  establish,  by  ordinance, 
against  the  will  of  property  owners,  hack-stands  here  and  there,  they  might  put 
them  before  your  residence  or  mine — in  front  of  a  livery-stable,  in  front  of  a 
dry  goods  store,  in  front  of  a  millinery  store — and  thus  by  such  act  impair  or  de- 
tract very  much  from  the  value  of  property,  and  from  the  use  and  enjoyment  of 
property  owned  by  private  individuals. 

Now,  this  statute  under  which  this  ordinance  was  passed  is  to  be  considered 
at  the  same  time  with  reference  to  the  other  statute  which  imposes  certain  duties, 
and  requires  a  city  to  keep  the  streets  clean  from  nuisances,  and  enjoin  this  duty 
upon  the  council.  This  ordinance,  permitting  the  city  council  to  establish  hack- 
stands, must  be  in  subordination  to  the  legal  rights  of  owners  of  property.  As  a 
general  rule,  a  power  conferred  in  general  terms  upon  corporations  or  public 
officers  in  derogation  of  the  rights  of  individuals  or  of  the  public,  is  to  be  strictly 
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construed.  Hickok  v.  Hine,  23  O.  S.,  530;  5  Allen,  221;  4  Gush.,  6a  And  in  this 
case,  if  the  city  council,  acting  under  authority  to  establish  hack-stands,  had  seen 
fit  to  pass  an  ordinance  under  this  general  authority,  and  the  statute  is  in  de- 
rogation of  private  rights,  it  must  be  strictly  construed,  and  extend  no  further  than 
the  letter  of  the  statute  will  permit. 

It  has  been  frequently  held,  as  in  Wartman  v.  Philadelphia,  23  Penn.  St,,  202, 
210,  that  municipal  authority  has  no  more  right  than  a  private  individual  to 
create  a  nuisance.  It  has  been  held  that,  where  a  city  council  has  been  authorized 
to  establish  a  market  in  the  street,  it  has  no  authority  to  establish  a  market  so  as 
to  interfere  with  the  rights  of  private  property.  There  have  been  several  cases 
of  that  kind.  St.  John  v.  City  of  New  York,  3  Bosworth,  483.  St.  John  was  the 
owner  of  a  store,  house  and  lot,  on  one  of  the  streets  of  New  York.  The  city 
council  had  permitted,  outside,  on  the  sidewalk,  on  the  street,  another  man  to 
establish  a  market,  carrying  on  the  same  kind  of  business  in  front  of  the  store 
of  the  plaintiff.  He  brought  suit  against  the  city  for  damages,  and  obtained  a  ver- 
dict for  several  thousand  dollars.  The  superior  court  of  New  York  held,  in  pur- 
suance of  the  doctrines  I  have  laid  down,  that  he  city  had  no  right  to  establish 
a  market-place  in  front  of  the  private  property  i  the  plaintiff,  between  him  and 
the  traveled  part  of  the  street.  See  also  Benja.nin  v.  Storr,  L.  R.,  C.  P.,  400; 
Fritz  V.  Hobson,  14  C.  D..  542,  564. 

There  is  a  case  almost  parallel  to  this,  in  34  N.  J.,  201.  The  language  of  the 
statute  and  of  the  ordinance  are  very  similar  to  the  present  case.  It  was  the 
case  of  the  State  v.  Lavarack,  decided  by  the  New  Jersey  supreme  court,  wherein 
the  defendant  was  indicted  for  an  assault  and  battery.  It  appeared  in  that  case 
that  by  the  charter  of  the  city  the  legislature  authorized  the  mayor  and  aldermen 
to  prescribe  and  locate  certain  streets  of  the  city  to  be  used  for  public  markets, 
and  prescribe  spaces  for  selling  meat  and  fish.  In  pursuance  of  that  authority 
of  the  legislature,  the  mayor  and  aldermen  passed  an  ordinance  establishing  that 
the  east  end  of  Main  street  shall  be  used  for  public  market  for  the  sale  of  country 
produce.  There  the  complainant,  one  Miller,  brought  in  his  produce,  and  sta- 
tioned his  wagon  on  the  street  named  in  the  ordinance,  and  the  defendant  having 
a  store  opposite,  drove  the  wagon  away.  He  was  arrested  for  assault  and  battery; 
and  the  questions  arose  on  the  legality  of  the  ordinance  passed  in  pursuance  of  the 
act  of  the  legislature.  The  court  held  that  the  legislature  had  no  authority  to 
permit  such  an  ordinance  to  be  passed  which  interfered  with  the  rights  of  private 
property. 

It  seems  to  me  that  so  far  as  the  question  has  been  before  the  court,  that 
ordinances  of  this  kind,  which  establish  permanent  places  of  business  on  the  street, 
or  on  the  side  of  the  street,  in  front  of  the  property  or  place  of  business  of  others, 
against  their  rights  and  protests,  is  a  nuisance,  an  invasion  of  the  rights  of  private 
property,  and  can  be  restrained.    Therefore',  I  think  the  plaintiff  is  entitled  to  relief. 

J.  W.  Worthington  and  M.  F.  Wilson,  for  plaintiff. 

Otway  J.  Cosgrave,  for  defendant . 
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CINCINNATI  GAZETTE  CO.  v.  R.  M.  BISHOP. 

For  opinion  in  this  case,  see  6  Dec.  R..  1113,  (s.  c.  10  Am.  Law  Rec.  488). 
For  superior  court  deci,-ion  see  7  Dec.  R..  711.  Tie  cpse  was  filed  in  the  supreme 
court,  but  dismissed  for  want  of  prrpqration,  June  S,  1884. 


SALES— REPLEVIN.  64 

[Hamilton  District  Court.  188'2] 
RODGHRS,  SMITH  &  CO.  v.  L.  A.  KINSEY. 

1.  A  sale  by  a  debtor  in  failing  circumstances  of  his  entire  stock  in  trade  and 

business  for  an  adequate  consideration  in  notes,   which  are  used  to  pay 
creditors,  cannot  be  set  aside  as  fraudulent. 

2.  Where  a  judgment  creditor  levies  execution  on  property  alleged  to  be  that  of 

the  debtor,  but  which  the  debtor  has  sold  to  another,  who  replevies  it  from 
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the  ofEcer  holding  the  execution,  the  creditor  cannot  bring  an  action  to 
set  aside  the  sale  by  the  debtor  to  the  plaintiff  in  replevin  as  being  in  fraud 
of  creditors  while  the  execution  subsists,  for  by  the  levy  the  execution  was 
sub  modo  satisfied,  and  the  replevin  bond  was  substituted  for  the  property, 
and  the  title  of  the  purchaser  in  it  cannot  be  disturbed,  but  the  question  of 
title  will  be  settled  in  the  replevin  suit,  and  if  decided  adversely  to  the 
plaintiff  therein,  the  execution  will  be  collected  from  the  proceeds  of  the 
replevin  judgment. 

BURNET,  J. 

This  is  a  petition  in  eror  to  reverse  a  judgment  of  the  superior  court. 

The  plaintiffs  in  error  filed  their  petition  in  the  superior  court  under 
section  6344,  Revised  Statutes,  to  set  aside  an  alleged  fraudulent  sale, 
made  by  L.  A.  Kinsey  to  his  mother,  S.  A.  Kinsey,  of  the  stock  and  fix- 
tures forming  the  assets  of  a;  jewelry  store,  including  his  book  accounts. 
The  plaintiff  in  error  is  a  foreign  corporation,  and  the  facts  are  these, 
Lp.  a.  Kinsey  being  in  embarrassed  circumstances,  and  finding  he  could 
not  meet  his  current  engagements,  made  an  estimate  of  the  value  of  his 
stock  and  fixtures,  including  his  book  accounts,  which  he  put  in  aggre- 
g^ate  at  about  thirty-six  thousand  dollars,  his  indebtedness  being  about 
nineteen  thousand  dollars.     His  principal  creditors  being  in  New  York, 
he  went  to  New  York,  and  laid  his  case  before  his  creditors  there,  asking 
them  to  give  him  an  extension  of  two  years  time,  proposing  to  pay  dollar 
for  dollar  on  his  indebtedness;  but  upon  a  conference  with  the  creditors 
they  told  him  that  he  would  not  be  able  to  pay  his  indebtedness,  and  ad- 
vised against  his  proposition.    They  therefore  came  to  no  conclusion. 
Subsequently  he  made  a  sale  of  the  entire  assets  in  connection  with  his 
store  to  his  mother,  who  executed  to  him  her  promissory  notes  for  ten 
thousand  dollars,  being  the  price  which  she  agreed  to  pay.    The  sum 
was  divided  into  three  equal  installments,  and  payable  all  within  one  year. 
The  first  note  was  afterwards,  at  his  request,  divided  up  into  such  sums 
as  he  was  able  to  use  in  paying  certain  of  his  creditors  the  percentage 
they  were  willing  to  accept,  and  was  passed  off  to  creditors  and  paid  by  the 
maker  at  maturity.     The  second  note  also  was  divided,  and  the  greater 
part  of  it  was  used  in  the  same  way ;  the  first  two  notes,  or  two-thirds  of 
the  purchase  price,  having  been  thus  paid.     He  then  made  an  assignment 
to  Callahan,  one  of  the  defendants,  and  transferred  to  him  the  third  note, 
for  the  benefit  of  his  creditors.     Callahan  qualified  in  the  probate  court 
and  assumed  the  duties  of  the  trust.    The  plaintiffs  having  sub-divided 
their  claim,  so  as  to  bring  it  within  the  jurisdiction  of  a  magistrate,  into 
four  claims,  then  obtained  judgments  in  the  four  cases  before  a  magistrate, 
and  levied  upon  so  much  of  the  stock  in  the  store,  as  belonging  to  the 
defendant  L.  A.  Kinsey,  as  was  sufficient  to  pay  its  debt.    Another  party, 
the  Meriden  Brittania  Company,  also  a  creditor  of  L.  A.  Kinsey,  had 
come  in  after  the  publication  made  as  provided  by  statute,  and  by  answer 
and  cross-petition  set  up  its  claim  reiterating  the  allegations  of  the  plain- 
tiff in  its  petition,  and  making  a  similar  prayer  for  judgment.    The  cross- 
petitioner,  also  prior  to  this  suit,  had  subdivided  its  claim  so  as  to  bring 
it  within  the  jurisdiction  of  a  magistrate,  and  obtained  judgments;  there 
were  no  levies  made,  however,  under  the  judgments  of  the  cross-petition. 
After  the  levies  were  made  under  the  judgments  obtained  by  the  plaintiff 
in  error  in  this  action,  S.  A.  Kinsey,  the  mother  of  L.  A.  Kinsey,  who  had 
purchased  his  store,  took  the  goods  that  were  levied  upon,  by  writs  of 
replevin.    After  the  rendition  of  these  judgments  and  the  writs  of  replevin 
had  been  served,  and  the  property  had  been  taken  again  into  the  custody 
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of  S.  A.  Kinsey,  the  petition  in  this  case  was  filed  to  set  aside  th^  sale 
of  L.  A.  Kinsey  to  his  mother  as  fraudulent.  Upon  this  state  of  facts, 
so  far  as  the  plaintiff  in  error  is  concerned,  it  is  immaterial  what  t\\^  evi- 
dence was  in  the  superior  court  in  regard  to  the  fraud.  By  the  levy 
upon  personal  property,  the  executions  were  sub  tnodo  satisfied.  In 
other  words,  the  right  of  the  plaintiff  in  error,  the  judgment  cre<iitor, 
to  other  remedies  was  suspended,  and  when  the  replevin  bonds  were 
given  and  the  property  was  delivered  to  S.  A.  Kinsey,  by  one  constable 
who  had  made  the  levies,  the  bond  was  substituted  for  the  proj^erty. 
The  plaintiff  in  error,  therefore,  had  no  right  to  file  a  petition  to  disturb 
tl^e  t'tle  of  S.  A.  Kinsey  to  this  personal  property.  This  title  will  be 
settled  on  the  trial  of  the  replevin  suit.  If  the  transfer  by  L.  A.  Klinsey 
to  S.  A.  Kinsey  was  fraudulent,  the  plaintiff  in  error  will  make  its  rinoney 
out  of  the  bonds  given  by  S.  A.  Kinsey  in  the  replevin  suits.  Bi^t  the 
Meriden  Brittania  Company,  coming  in  as  a  cross-petitioner,  aJleges 
merely  the  rendition  of  judgments  upon  its  claim  by  the  magistrate,  and 
it  seems  that  no  executions  issued  upon  those  judgments,  and  this  crross- 
petitioner  stands  precisely  upon  the  same  footing  that  the  plaintiflF  in.  error 
would  if  its  judgments  stood  in  the  same  attitude,  and  that  made  it  sneces- 
sary  for  the  court  to  examine  all  the  evidence  in  the  court  below  to  deter- 
mine whether  the  allegations  contained  in  the  petition  and  reitera'ted  in 
the  cross-petition  are  sustained. 

We  have  gone  through  this  voluminous  mass  of  testimony  con  "Gained 
in  the  bill  of  exceptions,  and  we  find  substantially  this  to  be  the  fact.  In 
the  first  place,  L.  A.  Kinsey  himself,  desired  simply  time  from  his  cre<ditors, 
proposing  to  pay  them  dollar  for  dollar;  that  upon  the  advice  of  cre^ditors 
given  to  .him  there  was  no  such  extension  given,  because  they  s»d  he 
had  greatly  overestimated  the  value  of  his  stock  and  could  not  pay  dollar 
for  dollar.  Tliereupon  he  made  a  sale  of  his  property  to  his  mother,  ivhich 
according  to  the  testimony  in  the  case  was  a  fair  sale,  and  for  an  adequate 
consideration.  Some  of  the  notes  that  he  received  from  his  mother,  viz: 
two-thirds  of  the  purchase  price,  were  used  in  paying  his  debts,  and!  have 
been  paid.     The  other  one-third,  it  is  fair  to  presume,  will  be  applied  to 

the  same  purpose. 

Under  these  circumstances  there  is  a  total  failure  of  evidence  to  show 
that  there  was  fraud  in  the  transaction,  and  the  judgment  of  the  court  will 
be  affirmed. 

Moulton,  Johnson  &  Levy,  for  plaintiffs  in  error. 

Hollister,  Roberts  &  HoUister,  for  defendant  in  error. 


TRADE  MARES.  65 

[Hamilton  District  Court,  1882]. 

JOHN  M.  MUELLER  and  JOHN  M.  MUELLER,  JR.,  v.  JAMES  Mc- 

DONOUGH. 

A  name,  u  'The  Great  Western  Marble  Works,"  pot  by  a  firm  on  a  budding 
wherein  its  business  was  conducted,  to  distinsuish  the  establishment  from  an 
adjacent  similar  business  conducted  by  one  of  the  partners,  which  name,  though 

'  used  also  on  cards  and  letter  heads,  simply  denotes  the  name  of  the  place, 
is  not  a  trade-mark,  and  one  partner  having  bought  out  the  other^s  right 
in  the  business,  and  alter  having  used  the  name  for  some  time,  remoying  to 
another  place  of  business  and  using  the  same  name  and  place,  cannot  eojoio 
a  person  from  using  the  same  name  at  the  old  stand 
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COX,  J. 

Judge  Cox  delivered  the  opinion  of  the  court  in  this  case. 

This  case  comes  up  on  a  petition  in  error  to  reverse  the  judgment  of 
the  superior  court  of  Cincinnati.  In  that  court  suit  was  brought  by  James 
McDonough  against  John  M.  Mueller  and  John  M.  Mueller,  Jr.,  to 
obtain  an  injunction  restraining  them  from  using  the  name  "The  Great 
Western  Marble  Works"  in  carrying  on  their  business.  The  petition 
alleges  that  in  1868,  one  Henning  and  John  M.  Mueller  were  partners 
in  the  business  of  cutting  marble;  that  they  carried  on  the  business  as  a 
firm  until  1873,  when  McDonough,  who  had  been  foreman  in  the  estab- 
lishment, became  a  partner,  and  then  the  business  was  conducted  under  the 
firm  name  of  Mueller,  Henning  &  McDonough;  that  after  1874  they 
adopted  for  the  works  the  name  "The  Great  Western  Marble  Works," 
these  works  being  at  Nos.  403-437  West  Front  street,  at  the  establish- 
ment known  as  "The  Buena  Vista  Freestone  Works,"  of  John  M.  Muel- 
ler; that  the  name  in  dispute  was  used  upon  a  building  which  was  sepa- 
rate from  the  other  establishment,  and  that  the  name  was  also  used  on 
the  cards  and  bill-heads,  and  in  the  business  transactions  of  the  firm;  that 
this  business  was  so  carried  on  until  July,  1878,  when  McDonough  bought 
out  the  interest  of  Mueller,  and,  as  he  claims,  all  his  interest  in  the  firm  and 
the  good  will  of  the  business;  that  he,  McDonough,  continued  to  carry  on 
the  business  at  the  old  place  until  July,  1881,  when  he  removed  his  estab- 
lishment further  east,  to  the  corner  of  Second  and  Park  streets,  and  by 
himself  continued  to  carry  on  the  business  under  the  name  of  "The  Great 
W^estern  Marble  Works."  He  claims  that  since  then  John  M.  Mueller, 
Jr.,  who  had  not  been  a  partner,  or  had  any  connection  with  the  original 
business,  has,  at  the  old  place  formerly  occupied  by  Mueller  &  McDon- 
ough, began  to  carry  on  a  business  under  the  name  "The  Great  Western 
Marble  Works."  He  says  that  under  that  name  the  old  firm  acquired  a 
good  reputation  for  business;  that  a  large  number  of  letters  have  been  re- 
ceived at  the  postoffice  addressed  to  him  under  that  name,  which  are 
detained  by  Mueller,  and  he  therefore  asks  an  injunction  against  the  Muel- 
lers to  restrain  them  from  using  the  name  of  "The  Great  Western  Marble 
Works." 

The  defendants  deny  that  McDonough  is  entitled  to  the  use  of  that 
name.  They  say  that  it  is  simply  the  name  of  the  place  of  business;  that 
they  never  sold  the  name  to  him,  and  that  the  business  was  carried  on 
there,  not  with  that  name  as  the  name  of  the  business,  but  as  the  name  of 
the  place  of  the  business;  that  the  business  was  always  carried  on  in  the 
name  of  the  distinct  partners,  and  that  this  was  simply  the  name  of  the 
place  where  the  business  was  carried  on,  and  McDonough  having  removed 
to  his  place  of  business,  he  had  no  right  to  continue  using  the  name.  In 
the  superior  court  a  decree  was  rendered  in  favor  of  McDonough,  making 
the  injunction  perpetual. 

Two  questions  are  presented:  First,  whether  this  name  was  a  trade 
mark  of  the  business;  secondly,  whether  it  was  ever  sold  to  McDonough. 
We  think,  from  an  examination  of  the  testimony,  that  this  name  was  simply 
adopted  as  the  name  of  the  place  of  business.  It  was  a  sign  put  upon  the 
building  to  distinguish  it  from  the  Freestone  works  carried  on  in  another 
part  of  the  premises  by  Mueller,  and  it  was  not  a  distinct  trade  mark  of  the 
business,  because  the  business  carried  on  was  not  one  such  as  required  a 
distinct  trademark.  There  was  no  distinct  article  manufactured  there 
which  required  a  special  trade-mark.    It  was  simply  the  sawing  of  marble 
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for  furniture,  mantels  and  such  articles  as  have  no  specific  design  about 
them,  but  are  made  at  many  establishments  and  did  not  require  a  trade- 
mark to  give  them  currency  in  the  market. 

Now,  as  to  whether  the  right  to  use  this  name  was  conveyed  to  Mc- 
Donough,  that  depends  upon  the  contract  between  the  partners.  In  all 
of  the  contracts  of  the  partners  it  is  apparent  that  the  business  was  to  be 
carried  on  at  that  particular  place.  Mueller  was  to  furnish  the  place  for 
the  business,  the  material  and  sand  used,  and  was  to  receive  payment  of 
so  much  per  foot  of  marble  cut.  Mueller  was  also  to  be  paid  so  much  rent 
for  the  occupancy  of  the  building.  So  specific  was  the  contract,  that  if 
McDonough  procured  the  cutting  of  the  marble  at  any  other  place,  Muel- 
ler was  still  to  be  paid  for  it.  When  the  partnership  came  finally  to  be 
dissolved,  and  the  plaintiff,  McDonough,  stepped  in  to  take  possession 
and  carry  on  the  business  himself,  two  contemporaneous  papers  of  the 
same  date  were  made.  Both  were  made  on  July  8,  1878.  The  first  one 
was  a  sale  to  McDonough  by  John  M.  Mueller,  of  the  marble  stocks 
belonging  to,  and  all  his  interest  in  the  late  firm  of  Mueller  &  McDonough; 
also  his  right  to  a  patent  used  in  marble  cutting,  and  all  the  stock  then  on 
hand.  McDonough  was  to  collect  and  have  all  the  money  due  the  late 
firm,  and  the  business  was  hereafter  to  be  conducted  by  McDonough  in 
his  own  name;  Mueller  was  to  furnish  for  the  use  of  McDonough  the  use 
of  the  premises  heretofore  occupied,  together  with  the  machinery  des- 
cribed, and  to  furnish  the  steam  power  to  run  said  machinery  described, 
also  to  furnish  to  McDonough  the 'marble  used.  McDonough  was  to 
keep  all  machinery  in  repair,  and  Mueller  is  to  cut  all  marble  at  custom- 
ary prices;  and  should  McDonough  have  any  sawing  done  by  any  other 
party,  then  he  was  nevertheless  to  pay  Mueller  for  the  sawing,  and  Mc- 
Donough was  also  to  pay  each  month  a  certain  price  for  the  sawing.  This 
agreement  was  to  be  in  force  for  three  years. 

By  the  terms  of  this  agreement  the  stock  of  the  marble  works  was 
sold,  and  this  agreement  was  made  that  McDonough  might  car- 
ry on  the  business  in  the  same  place,  Mueller  to  continue  doing  the  saw- 
ing, to  be  paid  at  a  specified  price.  At  the  expiration  of  three 
years,  Mueller  notified  McDonough  that  he  should  charge  an  additwnal 
price  for  the  sawing  of  marble.  McDonough  says  that  the  price  of  mar- 
ble was  not  increased,  and  that,  according  to  their  agreement,  Mueller  had 
no  right  to  charge  such  additional  price;  that  Mueller  had  become  insol- 
vent, and  seeing  that  Mueller  was  about  to  break  the  agreement,  and  was 
insolvent,  he  determined  to  remove  and  carry  on  his  business  in  another 
place  under  the  name  of  "The  Great  Western  Marble  Works."  There- 
upon Mueller  notified  him,  he,  McDonough,  must  not  continue  business 
under  that  name,  and  McDonough  at  once  filed  his  petition  against  Muel- 
ler to  restrain  him  from  using  this  name. 

Upon  a  careful  review  of  all  the  facts  we  think  the  court  below  erred, 
and  that  this  was  not  technically  a  trade-mark  used  in  the  business,  but  a 
mark  of  the  name  of  the  place  of  business;  just  as  if  the  party  in  the 
Emery  Arcade,  for  instance,  should  put  up  the  sign  "Emery  Arcade  Tailor- 
shop,"  and  remove  to  another  locality  still  retaining  the  same  name,  and 
then  another  tailor  moved  into  the  Emery  Arcade  and  used  the  same 
name.  Certainly  the  first  who  had  removed  could  not  restrain  the  other 
who  moved  into  the  vacated  store  from  using  the  name  "Emery  Arcade 
Tailor-shop."    We  think  that  is  a  parallel  case  to  this.    The  name  was 
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never  sold.    It  belongs  to  the  place,  and  belongs  to  whoever  occupies  the 
place. 

Judgment  reversed. 

Long,  Kramer  &  Kramer,  for  plaintiffs  in  error. 

Ramsey,  Matthews  &  Ramsey,  for  defendant  in  error. 


71  [Hamilton  District  Court,  1882]. 

KNICKERBOCKER  CASUALTY  INS.  CO.  v.  JORDAN,  Adm'r. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1145;   (s.  c.  10  Am.  Law  Rec.,  625.) 


74  BONDS— EVIDENCE. 

[Hamilton  District  Court,  1882]. 

JOHN  SHILLITO,  Jr.,  v.  MARSHAL  ROBBINS. 

Under  a  petition  on  a  bond  not  alleging  it  is  beyond  jurisdiction  of  the  court  or 
out  of  the  power  of  plaintiff  to  produce,  and  the  answer  being  a  general  denial, 
which  puts  in  issue  the  execution  of  the  instrument,  it  is  error  in  the  court 
to  admit  a  copy  in  evidence  against  defendants'  objection,  though  the^  copy  be 
accompanied  by  a  deposition  showing  that  the  original  is  the  subject  of  a 
litigation  as  to  the  ownership  between  plaintiff  and  a  third  person  not  a  party 
to  this  action,  and  is  held  by  the  clerk  of  a  foreign  court  under  the  order  of 
such  court  to  await  the  result  of  the  litigation,  and  such  copy  only  being  pro- 
duced with  the  deposition,  it  was  error  in  the  court  to  overrule  a  motion  for 
non-suit. 

Error  to  the  Superior  Court  of  Cincinnati. 

JOHNSTON.  J. 

Shillito  was  defendant  below  and  prosecutes  this  petition  to  reverse 
the  judgment  of  that  court.  The  action  there,  was  an  action  at  law,  to 
recover  on  a  bond,  upon  its  face  given  for  the  sum  of  $90,000,  but  the 
amount  actually  to  be  secured  thereby  being  $45,000,  signed  by  John 
Shillito,  Jr.,  and  one  John  J.  Ferris.  The  petition  upon  the  bond  was  in 
the  ordinary  form,  provided  for  in  our  Code  of  Procedure,  and  filed 
with  the  petition  was  a  copy  of  the  bond,  that  fact  being  referred  to  in  the 
petition.  The  defense  of  Shillito  was :  first,  a  general  denial.  He  was  the 
only  party  served,  and  the  plaintiff  thereafter  having  amended  his  petition 
by  filing  another  copy  of  the  bond,  an  answer  to  the  amended  petition  was 
filed  by  Shillito  denying  generally  all  the  allegations  of  the  petition  as 
originally  denied,  followed  by  a  special  denial  that  Robbins,  the  plaintiff, 
was  the  real  party  in  interest,  but  averring  that  one  Lewis  Robbins  was 
the  real  owner  of  the  bond,  and  he  therefore  asks  to  be  dismissed.  This 
was  denied  by  Marshal  Robbins.  The  case  was  submitted  to  a  jury. 
During  the  progress  of  the  trial,  plaintiff  sought  to  introduce  in  evidence, 
and  did,  against  the  objection  of  defendant  to  sustain  the  averments  of 
the  petition,  a  copy  only  of  the  bond.  Defendant  claimed  that  the  original 
bond  only  could  be  introduced  in  evidence.  The  copy  introduced  was 
accompanied  by  a  deposition  that  bad  been  taken  in  the  city  of  New  York. 
At  the  close  of  the  plaintiff's  evidence,  defendant  moved  the  court  to  take 
the  case  from  the  jury,  and  to  direct  a  non-suit,  upon  the  ground  that  the 
plaintiff  had  failed  to  make  out  a  case,  claiming  that  he  had  not  offered 
st^cient  proof  to  sustain  the  averments  of  the  petition,  in  simply  offer- 
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ing  a  copy.  This  motion  was  overruled.  It  appears  from  the  record 
that  the  reason  why  the  original  was  not  introduced  in  evidence,  was,  that 
at  the  time  of  the  commencement  of  this  action,  and  at  the  time  of  the  trial 
of  the  case,  a  litigation  was  going  on  in  the  state  of  New  York  in  relation 
to  the  identical  bond,  m  which  Lewis  Robbins  and  Marshall  Robbins, 
who  sustained  to  each  other  the  relation  of  father  and  son,  both  claimed 
title  to  this  bond;  that  case  had  been  tried  once,  and  the  court 
found  in  favor  of  plaintiff  in  this  case,  but  an  appeal  had  been  taken  from 
that  decision  to  the  court  of  appeals,  and  by  an  order  made 
in  that  case  it  was  ordered  by  that  court  that  this  bond  be  impounded  and 
held  by  the  clerk  of  that  court  until  the  question  should  be 
finally  determined  who  was  the  owner  thereof.  It  was  claimed  by  the 
plaintiff  that  by  reason  of  this  fact  of  the  obligation  being  detained 
in  the  state  of  New  York  by  a  court  of  record,  that  that  excused  the  pre- 
sentation upon  the  trial  of  this  original  bond.  There  was  a  verdict  in  the 
case  in  favor  of  Marshal  Robbins,  for  the  sum  of  $72,000.  It  was  a  bond 
dated  in  1872,  to  fall  due  in  five  years. 

It  is  alleged  among  other  things  that  the  court  erred  in  permitting 
evidence  to  go  to  the  jury  as  to  this  bond,  simply  upon  the  production  of 
the  copy,  and  not  requiring  the  production  of  the  original.  The  general 
denial  put  in  issue  the  making  of  this  obligation.  The  case  has  been  pre- 
sented to  us  simply  upon  the  question  as  to  whether  or  not  the  court  erred 
in  permitting  simply  a  copy  of  the  bond  to  be  introduced  in  evidence  to 
make  out  the  plaintiff's  case.  There  has  been  no  adjudication  in  this  state 
directly  bearing  upon  this  question.  Cases  have  been  decided  by  our 
supreme  court  touching  a  lost  note  or  a  note  that  was  destroyed  before 
its  maturity,  but  those  cases  are  not  similar  to  the  case  at  bar.  The  supreme 
court  of  this  state  has  decided  that  if  a  promissory  note  be  lost  before  its 
maturity  the  maker  is  entitled  to  indemnity  before  judgment  can  he  ren- 
dered against  him.  If,  however,  at  the  time  the  note  is  lost  it  is  past  due, 
or  if  it  appear  that  the  note  has  been  destroyed,  and,  as  the  books  put  it, 
the  maker  is  never  in  danger  of  having  this  note  rise  up  against  him,  it  is 
unnecessary,  and  the  court  will  not  require  the  owner  of  the  note  to  give 
an  indemnity.  The  principle  is  laid  down  in  Smith  et  al.  v.  WoodniflF,  4 
East. 

In  this  case  the  petition  is  under  the  Code.  It  is  simply  an  action  at 
law.  l^o  averment  is  made  that  the  bond  is  lost  or  destroyed,  or  that  it  is 
beyond  the  jurisdiction  of  the  court;  but,  as  already  stated,  the  petition 
simply  states  the  contents  of  the  bond,  and  that  the  plaintiff  files  with  the 
petition  a  copy  thereof.  Virtually  it  is,  according  to  the  old  pleading,  a 
declaration  with  a  profert.  There  is  nothing  in  the  pleading  that  wotild 
indicate  that  he,  at  the  time  he  went  to  trial,  had  not  the  original  bond 
ready  to  produce  it  in  court.  In  the  case  at  bar  there  was,  among  other 
things  a  plea  of  non  est  factum.  In  Sargent  v.  Railroad  Company,  32 
O.  S.,  455,  the-court  says  that  the  loss  or  destruction  of  the  note  on  which 
the  action  is  based  constitutes  no  part  of  the  basis  of  the  action.  The  only 
reason  any  allegation  as  to  the  loss  is  necessary  is  to  show  an  excuse  for 
not  making  profert  of  the  note.  If  nothing  is  said  in  the  petition  aboot 
loss  of  the  note  or  failure  to  produce  it,  it  is  to  be  inferred  that  the  party 
is  ready,  and  does,  in  fact,  make  profert  of  the  instrument. 

In  our  opinion,  therefore,  the  case  falls  within  the  doctrine  laid  down 
in  4  East. 
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The  first  recognition  of  this  doctrine  in  this  country  was  in  cases  where 
it  was  sought  to  hold  the  indorser  of  a  note  or  other  instrument,  where  it 
was  developed  by  the  evidence  that  Jwhen  demand  was  made  the  officer  did 
not,  in  fact,  have  the  original  instrument  in  his  possession,  ready  to  be 
surrendered  up  if  payment  should  be  made.  The  cases  are  uniform  that 
where  a  notary  has  proceeded  to  protest  a  paper  for  non-payment,  to  hold 
the  indorser  thereon,  he  must  be  armed  with  the  original  note,  so  that  the 
party,  if  he  desires  to  pay  it,  may  receive  the  pay,  or  see  it  cancelled  and 
annulled.  The  principle  of  that  class  of  cases  has  been  carried  into  cases 
like  that  at  bar.  Perhaps  the  fullest  exposition  of  that  principle  is  to  be 
found  in  the  case  of  Van  Alston  v.  Commercial  Bank,  4  N.  Y.  Court  of 
Appeals.  The  syllabus  of  that  case  is  as  follows :  *The  wrongful  deten- 
tion of  the  paper  in  a  sister  state  by  a  person  who  claims  title  does  not 
entitle  the  true  owner  to  recover  against  the  drawer  without  producing  the 
paper."    Says  the  court: 

"These  suggestions  bring  us  to  the  inquiry  above  stated.  Can  a 
recovery  of  the  amount  of  a  bill  of  exchange  be  had  in  a  suit  without  its 
production,  on  proof  that  another  party  claims  he  has  title  thereto?" 
*  *  *  Lewis  Robbins,  the  defendant  in  the  New  York  case,  is  not  a 
party  to  this  suit.  Shall  the  defendant  be  required  to  settle  plaintiffs 
dispute  with  the  alleged  wrongdoer?  Not  to  accumulate  authorities — 
for  they  are  numerous — it  is  but  proper  to  say  that  there  are  decisions, 
some  of  great  character,  the  other  way.  The  great  weight  of  authority  is 
in  favor  of  the  view  just  announced,  and  as  stated  in  the  4  N.  Y.  Court  of 
Appeals  case.  Many  of  the  cases  cited  by  the  defendant  in  error  had 
reference  to  instruments,  papers  and  obligations,  that  were  sought  to  be 
introduced  in  evidence  through  copies  which  did  not  form  the  subject  mat- 
ter or  basis  of  the  suit,  but  were  only  collateral  to  the  main  inquiry.  Some 
of  the  courts  have  gone  so  far  as  to  hold  that  judgment  should  not  be 
entered  in  favor  of  plaintiff,  where  the  maker  of  the  instrument  might 
ever  be  put  to  any  inconvenience  or  run  any  risk. 

We  think  that,  upon  principles  of  justice,  the  decisions  referred  to  by 
plaintiff  in  error  are  correct,  and  that  the  contrary  ruling  should  not 
obtain.  The  court,  therefore,  having,  against  the  objection  of  the  plain- 
tiff in  error,  received  in  evidence  simply  a  copy  of  this  bond — ^the  original 
not  being  lost — ^for  the  consideration  of  the  jury,  erred.  This  cotu't  ought 
to  have  refused  its  introduction,  and  the  original  not  being  produced,  the 
court  should  have  sustained  the  motion  made  by  plaintiff  in  error  to  take 
the  case  from  the  jury  and  direct  a  non-suit. 

Judgment  reversed. 

Perry  &  Jenney,  for  plaintiff  in  error. 

Hoadly,  Johnson  &  Colston,  for  defendant. 


76  [HamUton  District  Court,  1882]. 

GEORGE  W.  WARD  et  aL  v.  JOHN  RITT. 

For  opinion  in  this  case,  see  6  Dec  R.,  1129,  (s.  c.  10  Am.  Law  Rec.,  567). 
The  case  was  reversed  by  the  supreme  court  commission  without  report,  February 
8,  1885. 
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PLEADING— PARTIES.  77 

[Hamilton  District  Court,  1882]. 
MARGARET  DUNNING  v.  HELENA  CHOATE. 

1.  In  an  action  for  the  conversion  ol  part  of  property  left  on  storage  by  plaintiff 
with  defendant,  an  answer  that  the  goods  not  returned  ^were  sold  in  an  at* 
tachment  suit  brought  by  defendant  against  plaintiff  for  storage  of  the  goods, 
and  levied  on  the  part  of  the  goods  not  returned,  needs  no  reply.  'Diis  is 
not  new  matter  but  a  special  denial  of  the  allegation  of  a  wrons^ul  conversion. 

8.  A  petition  for  conversion  of  plaintiff's  property  by  a  married  woman  should 
join  her  husband  with  her  as  co-defendant,  but  a  demurrer  on  this  ground 
should  be  special,  and  the  overruling  of  a  general  demurrer  is  not  ground 
for  disturbing  a  verdict  for  plaintiff. 

Petition  in  Error  to  reverse  a  judjg^ment  of  the  Superior  Court  of  Cin- 
cinnati. 

BURNET,  J. 

The  plaintiff  in  error  was  defendant  in  the  court  below.  In  that 
court  the  plaintiff  Helena  Choate,  filed  her  petition  against  the  defendant, 
Margaret  Dunning,  alleging  that  defendant,  a  married  woman,  was  the 
owner  of  a  certain  leasehold  estate  which  is  described  in  the  petition;  that 
she  used  and  occupied  the  property  under  her  own  sole  management  and 
care  as  a  place  for  the  storage  of  furniture  and  for  other  purposes;  that  the 
plaintiff  stored  with  her  a  large  amount  of  furniture,  a  portion  of  which 
had  never  been  returned  to  her — the  particular  articles  of  furniture  being 
set  out  in  a  schedule  accompanying  the  petition — but  had  been  sold,  des- 
troyed and  in  part  converted  to  the  use  of  defendant  by  defendant;  that 
they  were  of  a  certain  value  named  in  the  petition,  and  the  plaintiff  sought 
to  recover  a  judgment  for  that  amount.  The  defendant  answers,  admit- 
ting the  storage  of  the  furniture  with  her,  but  alleging  that  all  of  the  furni- 
ture that  had  been  received  on  storage  had  been  returned  to  the  plaintiff, 
except  a  portion  thereof,  which  had  been  levied  upon  in  an  attachment 
suit  brought  by  defendant  against  the  plaintiff  for  the  recovery  of  the 
storage  due  upon  the  furniture  that  had  been  stored,  including  that  which 
had  been  returned  and  that  which  had  been  levied  upon  by  the  attach- 
ment. To  this  answer  there  was  no  reply.  Before  the  answer  was  filed, 
however,  there  was  a  demurrer  to  the  petition — sl  general  demurrer.  The 
petition  was  defective  in  this,  that  the  wife  was  sued  alone,  and  if  the  de- 
murrer had  been  for  defect  of  parties  defendant,  it  ought  to  have  been 
sustained.  Section  3110,  Revised  Statutes  provides,  that  for  a  judgment 
obtained  against  husband  and  wife,  on  account  of  the  wife,  the  separate 
property  of  the  wife  shall  be  liable.  Section  4996,  Revised  Statutes,  pro- 
viding how  a  married  woman  shall  be  sued,  requires  that  in  an  action  of 
this  kind  both  husband  and  wife  shall  be  made  defendants.  This  is  not 
one  of  the  cases  falling  within  the  exceptions  in  that  section;  it  is  a  case 
that  comes  within  the  general  rule ;  but  the  demurrer  being  general,  and 
not  for  defects  of  parties,  it  was  properly  overruled. 

It  is  claimed  on  the  part  of  the  defendant  in  error,  that  the  answer 
set  up  new  matter,  and  there  being  no  reply,  there  could  be  no  evidence 
introduced,  by  the  plaintiff,  and  although  the  verdict  had  been  rendered 
in  favor  of  plaintiff  upon  the  evidence  introduced  yet,  upon  the  motion 
which  the  defendant  made  subsequent  to  the  rendition  of  the  verdict,  for 
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judgment  nan  obstante  veredicto,  the  court  ought  to  have  rendered  judg- 
ment in  favor  of  defendant.  We  think  the  answer  does  not  set  out  new 
matter  requiring  a  reply.  The  claim  in  the  petition  is  that  the  defendant 
had  converted  to  her  own  use  a  portion  of  the  property  left  with  her  for 
storage.  The  defendant  answers  that  she  had  returned  all  of  the  proper- 
ty except  a  certain  portion  which  had  been  sold  upon  attachment  pro- 
ceedings in  a  suit  by  defendant  against  plaintiff.  This  is  not  new  matter. 
It  is  simply  a  method  of  contradicting  the  allegation  of  a  wrongful  con- 
version to  her  own  use.  It  is  parallel  to  the  case  where  a  defendant, 
denying  the  contract  in  the  j>etition,  alleges  that  a  different  contract  had 
been  made  between  the  parties.  The  allegation  of  a  different  contract 
is  simply  a  denial  of  the  contract  alleged,  unless  it  sets  up  matter  by  way 
of  counter-claim.  There  was  testimony  offered  by  both  plaintiff  and 
defendant.  From  the  testimony  offered  it  is  apparent  to  the  court  that 
the  jury  must  have  found  that  there  was  a  portion  of  the  property  that  had 
been  left  on  storage  with  the  defendant  which  had  not  been  restored  to 
the  plaintiff  other  than  the  property  that  was  taken  in  the  attachment  pro- 
ceeding. The  plaintiff  gives  a  list  of  the  articles  which  she  says  were 
not  restored,  and  which  were  not  included  in  the  property  which  was  taken 
by  attachment.  T(^  this  list  she  attaches  the  value  of  each  article.  The 
jury  in  rendering  their  verdict,  however,  very  naturally  cut  down  the 
amount  claimed  by  the  plaintiff.  So  it  appears  they  cut  it  down  sufficient 
to  cover  the  counter-claim  which  is  set  up  in  defendant's  answer  for  the 
amount  of  the  storage  which  was  not  covered  by  the  attachment.  Under 
these  circumstances  we  are  not  at  liberty  to  disturb  the  judgment  ren- 
dered upon  the  verdict. 

Judgment  affirmed. 

Judge  Cox  concurs ;  Judge  Johnston  dissents. 

A.  J.  Pruden,  for  plaintiff  in  error. 

W.  S.  Cotton,  for  defendant. 


79  MUNICIPAL  ASSESSMENTS. 

[Hamilton  Common  Pleas  Court,  February  16,  1882.] 

CITY  OF  CINCINNATI  for  the  use  of  LLOYD  v.  R6BERT  GORDON. 

Section  2301,  Revised  Statutes,  providing  that  when  pavements  are  constructed 
in  conformity  to  grades  established  by  the  authorities  of  a  municipal  corpora- 
tion, and  the  expense  is  assessed  on  the  abutting  lots,  the  owners  shall  not  be 
subject  to  any  special  assessment  occasioned  by  any  subsequent  change  of 
grade,  unless  the  change  is  petitioned  for  by  a  majority  of  the  owners,  requires 
that  such  assessments  shall  be  occasioned  by  the  change. 

AVERY,  J. 

This  is  a  suit  to  recover  an  assessment  for  a  brick  sidewalk  in  front 
of  the  premises  of  the  defendant,  described  by  the  petition  as  at  the  north- 
west comer  of  Sixth  street  and  Eggleston  avenue,  thirty-five  feet  in  front 
on  Sixth  street. 

There  are  two  objections.  First,  that  the  assessment  was  for  forty- 
four  feet,  and  that  the  resolution  to  improve  and  notice  to  the  owner  were 
for  that  number  of  feet.  It  does  not  appear,  however,  that  the  resolution 
to  improve  and  notice  to  the  owner  described  the  property  in  any  way, 
except  at  the  northwest  corner  of  Eggleston  avenue  and  Sixth  street, 
being  simply  for  an  improvement  by  a  brick  sidewalk  in  front  of  that 
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property,  without  mentioning  the  number  of  feet.  Even  had  the  number 
of  feet  been  mentioned,  the  location  was  certain^  and  that  the  number  of 
feet  exceeded  the  front  of  the  property  would  not  affect  the  resolution  or 
notice  so  as  to  defeat  the  assessment. 

The  fact  is  that  the  forty-four  feet  included  not  only  the  frontage  of 
the  property,  but  an  additional  extent  of  the  sidewalk  upon  the  side  of 
the  property,  in  other  w^ords,  the  intersection.  The  assessment  is  irregu- 
lar in  that  it  includes  a  greater  number  of  feet  than  the  front  of  the  proper- 
ty, and  to  the  extent  of  the  excess  is  invalid.  Nevertheless  recovery 
may  be  had  for  the  proper  amount,  without,  however,  any  penalty,  pro- 
vided the  second  objection  taken  is  not  fatal. 

That  objection  is  that  the  grade  of  Sixth  street  was  established  in 
1846,  and  that  sidewalks  were  constructed  in  1863,  and  that  assessment 
for  the  cost  was  levied  upon  this  property  and  paid  by  the  owner. 

Section  2401,  Revised  Statutes  is  relied  upon.  That  section  pro- 
vides, that,  when  pavements  are  constructed  in  conformity  to  grades 
established  by  the  authorities  of  the  corporation,  and  the  expense  is 
assessed  on  the  abutting  lots  or  lands,  the  owners  shall  not  be  subject  to 
any  special  assessment  occasioned  by  any  subsequent  change  of  grade 
in  such*  pavement,  unless  a  petition  for  such  change^is  subscribed  by  a 
majority  of  the  owners. 

The  grade  of  Sixth  street  was  changed  in  1871,  and  this  improvement 
has  been  made  in  conformity  to  that  grade.  It  is  contended  that  the  sec- 
tion which  has  been  read  applies  only  to  pavement  of  the  roadway,  and  not 
to  sidewalks,  for  the  reason  that,  in  respect  to  sidewalks,  the  regulations 
are  contained  in  another  subdivision  of  the  Revised  Statutes.  But  the 
reason  of  the  provision  extends,  as  well  to  the  pavement  of  the  sidewalk, 
as  of  the  roadway. 

The  point,  however,  is  immaterial.  Assuming  that  the  section  applies 
as  well  to  the  sidewalk,  as  to  the  roadway  of  the  street,  the  essential  con- 
dition is,  in  respect  to  the  new  assessment,  that  it  shall  be  occasioned  by 
the  change  of  grade.  It  does  not  appear  here,  that  the  construction  of 
this  new  sidewalk  was  occasioned  by  the  change  of  grade  of  Sixth  street 
Upon  the  other  hand,  the  contrary  would  seem  to  appear.  If  the  new 
assessment  had  been  occasioned  by  the  change  of  grade,  it  might  have 
been  expected  that  the  improvement  would  be  called  for  soon  after  the 
change  of  grade,  and  not  be  delayed  from  1871,  when  the  new  grade  was 
established,  until  1880,  when  this  sidewalk  was  made. 

The  old  grade  was  established  in  1846.  The  pavement  for  which  the 
former  assessment  was  made,  was  laid  in  1863.  The  interval  of  time  itself 
accounts  for  the  new  pavement;  in  other  words,  that  the  assessment  for 
the  new  pavement  was  occasioned  by  wear  and  decay  from  time,  and  not 
by  the  change  of  grade. 

Judgment  will  be  for  the  plaintiff  according  to  the  actual  frontage  of 
the  property  of  the  defendant,  which  is  thirty-five  feet,  in  other  words, 
judgment  will  be  for  twenty-eight  dollars,  with  interest  from  the  20th  of 
February,  1881. 

W.  H.  Whittaker,  for  plaintiff. 

Jordan,  Jordan  &  Williams,  for  defendant. 
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94  CONFLICT  OF  COURTS. 

[Superior  Court  of  Cincinnati,  1882.] 
CHARLOTTE  BRUCE  v.  JOHN  B.  GIBSON. 

1.  Upon  petition  of  defendant  an  action  was  removed  to  the  United  States  circuit 

court  Plaintiff  filed  in  the  circuit  court  a  plea  in  abatement,  and  judgment 
was  rendered  that  no  further  proceeding  be  had  in  that  court 

2.  It  being  considered  uncertain  whether  the  case  was  properly  an  action  at  law 

or  a  suit  in  equity,  proceedings  were  begun  for  a  review  in  the  supreme 
court  of  the  United  States  of  the  judgment  of  the  circuit  court  by  both  writ 
of  error  anfd  appeal,  and  supersedeas  bond  was  allowed  and  filed  in  both 
proceedings. 

3.  Held:    The  state  court  will  not  resume  consideration  of  the  case  pending  the 

proceedings  in  the  supreme  court  of  the  United  States. 

Motion  to  strike  the  case  from  the  trial  docket. 

FORCE.  J. 

This  motion  in  substance  is  to  strike  from  the  trial  docket  of  this 
court,  the  case  of  Charlotte  Bruce  against  John  B.  Gibson,  which  has  been 
set  for  trial,  on  the  ground  that  it  does  not  properly  belong  here.  The 
case  being  at  issue  at  a  former  term,  a  motion  was  made  to  remove  it  un- 
der the  act  of  congress  to  the  circuit  court  for  the  Southern  district  of 
Ohio.  The  order  was  made  removing' it  to  that  court.  A  plea  of  abate- 
ment was  filed  in  the  circuit  court,  and  after  hearing,  judgment  was  ren- 
dered that  no  further  proceeding  be  had  in  that  court.  A  supersedeas 
bond  after  judgment  was  allowed,  approved  and  filed  to  take  the  case  to 
the  supreme  court  of  the  United  States  on  error  and  appeal.  That  being 
done,  the  case  was  set  here  for  trial,  and  a  motion  is  now  made  to  strike  it 
off  the  docket  as  not  properly  in  this  court. 

The  paper  entered  on  the  minutes  of  the  court  is  a  transcript  of 
the  proceedings  in  the  circuit  court.  The  fact  that  the  word  mandate  is 
written  on  the  back  of  the  paper  has  no  eflFect  one  way  or  the  other.  It 
is  a  certified  transcript  of  the  action  of  that  court,  obtained  and  brought 
here  for  the  information  of  this  court.  The  order  made  here  removing 
the  case  to  the  circuit  court  is  in  our  practice  a  final  order,  at  least  for  the 
purpose  of  review  on  error.  It  may  be  reviewed  on  error,  and  thus  taken 
to  the  district  court,  the  supreme  court  of  the  state,  and  the  supreme  court 
of  the  United  States.  That  order  has  not  been  modified.  It  stands 
therefore  as  on  the  day  it  was  made.  The  circuit  court,  however,  ren- 
dered judgment  remanding  the  case  here. 

If  that  were  all,  the  case  would  be  here  now  for  trial.  But  super- 
sedeas bonds  have  been  filed.  By  act  of  congress,  a  supersedeas  bond 
on  appeal  in  chancery  has  no  greater  eflFect  than  such  bond  on  error  in  an 
action  at  law.  A  supersedeas  bond  in  an  action  at  law  does  not  indeed 
vacate  the  judgment;  but  it  suspends  the  carrying  out  of  the  judgment. 
A  retransfer  of  a  case  from  the  United  States  court  to  the  state  court,  is  the 
carrying  out  of  the  judgment  of  the  United  States  court.  The  retrans- 
fer is  therefore  the  thing  that  is  stayed  by  the  supersedeas  bond.  And 
such  bond  having  been  duly  filed,  the  case  stands,  as  to  this  court,  as  if 
no  judgment  had  been  rendered  by  the  circuit  court. 

The  order  heretofore  made  being  unreversed  and  unmodified,  and 
the  case  standing  as  if  no  action  had  been  taken  in  the  circuit  court,  it 
would  at  least  be  an  irregularity  in  this  court  to  proceed  further. 
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It  is  urged  by  counsel  that  the  question  of  further  proceedings  here 
is  not  a  question  of  jurisdiction,  but  one  of  comity  or  courtesy;  and  that 
the  judgment  of  the  circuit  court  is  so  manifestly  right  that  there  can  be 
no  risk  of  the  action  of  this  court  being  finally  set  aside  by  the  supreme 
court  of  the  United  States  if  I  should  proceed  now  to  hear  the  case.  I 
suppose  it  is  true  that  the  question  of  actual  jurisdiction  is  determined, 
not  by  the  views  or  action  of  either  this  court  or  the  circuit  court,  but  by 
the  fact  of  there  being  or  not  being,  actual  cause  for  removal.  But  there 
is  no  means  of  surely  determining  whether  there  is  not  actual  cause  for 
removal,  except  by  obtaining  the  opinion  of  the  supreme  court  of  the 
United  States.  An  order  has  been  made  here  which  can  be  taken  through 
the  state  courts  up  to  the  supreme  court  of  the  United  States  for  review. 
A  judgment  has  been  rendered  by  the  circuit  court,  which  is  now  on  its 
way  up  to  the  supreme  court  for  review.  Everything  has  been  done  that 
can  regularly  be  done  to  expedite  the  question  to  the  only  tribunal  that 
can  finally  solve  it.  It  would  be  unseemly  to  speculate  upon  the  chances 
as  to  that  decision.  And  assuming  to  hear  the  case  now,  would  be  such 
speculation ;  it  would  be  committing  at  least  an  irregularity  under  the  hope 
that  it  might  be  condoned. 

The  motion  to  strike  the  case  from  the  trial  list  will  be  granted,  and 
if  the  parties  prefer  to  file  a  supplemental  pleading  in  place  of,  or  in  addi- 
tion to  the  motion,  of  course  they  have  leave. 

Lincoln,  Stephens  &  Slattery,  O'Connor,  GHdden  &  Burgoyne.  for 
plaintiffs. 

Thomas  McDougall  and  Hoadly,  Johnson  &  Colston,  for  defendant 


ASSESSMENTS  OF  TAXES.  96 

[Superior  Court  of  Cincinnati,   Special  Tenn,   1882.] 
JOHN  G.  LUKEN  v.  L.  A.  STALEY,  Treasurer,  ct  al. 

1.  Where  an  assessor  in  1873  omitted  to  report  a  new  building  erected  by  plaintiff 

on  his  lot,  and  the  auditor  in  1880  added  on  the  duplicate  against  plaintiff 
the  taxes  for  the  omission  for  the  intervening  years,  which  amount  was  paid 
under  protest  by  plaintiff,  and  subsequently  refunded  by  the  auditor  on  the 
ground  of  want  of  authority  to  add  them,  but  the  law  being  amended  so  as 
to  give  him  authority,  (78  O.  L.,  47),  he  again  placed  the  amount  on  the 
duplicate. 

2.  Held:    Such  law  is  not  unconstitutional;  it  created  no  new  right,  but  merely 

provided  a  remedy. 

3.  The  power  of  the  auditor  was  not  exhausted  by  one  exercise,  for  the  payment 

being  under  protest  was  not  in  a  proper  sense  a  payment,  but  being  to  stay 
the  exercise  of  a  power  not  to  be  resisted,  has  no  effect  on  the  claim,  and  a 
refunder  makes  the  entire  transaction  as  though  it  had  never  been. 

4.  As  to  whether  the  auditor  exceeded  his  power  by  reason  of  the  decennial  board 

of  equalization  having  completed  its  work,  this  must  be  shown.  The  court 
will  not  judicially  notice  the  proceedings  of  such  board. 

HARMON.  J. 

The  facts  admitted  by  demurrer  to  the  amended  answer  are,  that  in 
1873  the  assessor  failed  to  report  a  new  building  erected  by  plaintiff  upon 
a  lot  owned  by  him,  and  that  consequently  no  charge  was  made  upon  the 
tax  duplicate  against  said  lot  therefor  until  1880,  when  the  auditor,  dis- 
covering such  omission,  added  to  the  taxes  of  that  year  taxes  upon  said 
improvement  for  that  and  the  years  preceding;  that  plaintiff  paid  these 
taxes,  but  that  the  auditor,  discovering  that  he  had  acted  without  authority 
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in  the  matter,  refunded  them ;  that  in  June,  1880,  the  auditor  again  placed 
these  taxes  upon  the  duplicate,  together  with  those  for  the  current  year, 
and  the  treasurer  is  proceeding  to  collect  them.  The  question  raised  is 
whether,  upon  these  facts,  plaintiff  is  entitled  to  an  injunction. 

The  auditor  refunded  the  taxes  as  aforesaid,  because  this  court  decide 
ed,  in  another  case,  that  under  section  2803  Revised  Statutes,  his  authority 
to  add  back  taxes  was  confined  to  cases  where  lots  or  lands  had  been 
omitted,  and  did  not  extend  to  cases  of  mere  improvements.  By  the  act 
of  March  11,  1881,  (78  O.  L.,  47),  this  section  was  amended  so  as  fo 
extend  the  auditor's  authority  to  improvements;  and  it  is  by  virtue  of  this 
act  that  he  justifies  the  present  charge  upon  the  duplicate. 

It  is  contended  for  plaintiff,  first,  that  this  act  applies  only  to  future 
omissions;  second,  that  the  former  assessment  of  the  taxes  and  their  pa;y'- 
ment  exhausted  the  right  of  the  state,  without  regard  to  its  subsequent 
disposal  of  them. 

As  to  the  first  point,  the  statute  is  general  in  its  terms,  authorizing 
the  auditor  to  add  taxes  for  improvements  so  omitted  '*as  far  back  as  the 
next  preceding  decennial  appraisement  and  equalization  thereof,"  and  a 
statute  solely  remedial  may  apply  to  existing  rights — even  to  pending 
cases.  Here  was  an  improvement  which,  under  our  constitution,  should 
have  borne  its  proper  share  of  the  public  burdens,  but  which  by  the  error 
of  an  officer  it  had  escaped.  This  act  imposed  no  new  burden,  created  no 
new  right.  It  merely  provided  a  remedy  for  the  enforcement  of  the  right 
already  existing. 

As  to  the  second  point  it  is  not  expressly  averred,  but  from  the  pre- 
sumptions in  favor  of  the  acts  of  public  officers  it  must  be  held,  that  the 
payment  of  these,  taxes  by  plaintiff  in  1880,  was  not  made  voluntarily, 
but  under  protest,  and  subsequently  demanded  back.  In  other  words, 
although  plaintiff  handed  over  a  sum  of  money  equal  to  these  taxes,  he 
did  not,  in  the  proper  sense,  pay  them.  Payment,  which  in  law  discharges 
an  obligation,  is  the  voluntary  transfer  of  money  to,  and  its  receipt  by  a 
creditor,  with  intent  to  part  with  it  abjsolutely  and  make  it  irrevocably  his. 
When  payment  is  so  made  the  debt  is  no  doubt  forever  extingu'shed,  what- 
ever becomes  of  the  money — even  though  it  be  given  back.  But  the  mere 
transfer  of  money  involuntarily,  not  only  not  with  the  intent  aforesaid, 
but  expressly  without  it,  not  to  pay  a  debt,  but  to  stay  the  exercise  of  a 
power  not  to  be  resisted,  has  no  effect  upon  the  claim.  When  the  money 
so  exacted  is  refunded,  the  refunding  relates  back  to  its  original  receipt, 
and  makes  the  entire  transaction  as  though  it  had  never  been. 

Plaintiff,  when  he  gave  this  money  to  the  officer,  protested  that  it  was 
not  meant  to  be,  and  should  not  be  applied  to  these  taxes.  He  enforced 
his  protest  by  his  subsequent  demand  and  receipt  of  the  money  back. 
He  cannot  now  be  heard  to  say  that  what  he  did  not  intend  to  be,  and 
what  was  not  a  payment,  shall  be  held  to  be  a  payment.  He  knew  when 
he  paid  these  taxes  and  got  them  refunded,  that  they  were  morally  diie. 
He  complained  only  of  a  technical  want  of  power  in  the  auditor.  Ht 
took  his  chance  of  having  to  repay  them  if  this  power  should  be  afterward 
conferred. 

One  who,  to  stay  an  impending  execution,  pays  under  protest  the 
amount  of  a  judgment  irregularly  obtained,  and  receives  it  back  when 
the  judgement  is  set  aside  for  such  irregularity,  is  certainly  bound  to  pay 
again  when  judgment  is  regularly  rendered  upon  the  same  cause  of  action. 

2    L  B       2L 
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As  to  the  point  that  the  auditor  has  exceeded  the  limitation  pro- 
vided in  the  act  aforesaid,  there  is  no  averment  that  the  equalization  of  the 
decennial  appraisement  of  1880  was  or  was  not  completed  when  these 
taxes  were  added,  and  the  court  will  not  take  judicial  notice  of  the  pro- 
ceedings of  the  various  boards  of  equalization. 

Demurrer  sustained  and  petition  dismissed. 

L.  S.  Cotton,  for  plaintiff. 

Charles  Evans,  for  defendants. 


REPORTS  TO  BOARD  OF  HEALTH.  S7 

[Cincinnati  Police  Court,  February,  1882.] 

•  STATE  OF  OHIO  v.  L.  A.  CHANIXLER. 

The  method  of  procedure  against  a  physician  for  failure  to  report  small-pox  case 
to  board  of  health  must  be  by  civil  action. 

The  defendant  Mrs.  L.  A.  Chandler,  M.  D.,  was  arrested  on  a  war- 
rant issued  from  the  police  court.  The  affidavit,  which  was  drawn  under 
section  2118,  Revised  Staitutes,  charged  that  the  defendant,  being  a  prac- 
ticing physician  and  being  called  to  attend  a  person  who  had  the  small- 
pox, failed  to  g^ve  notice  thereof  to  the  board  of  health  of  the  city  of  Cin- 
cinnati, within  twenty-four  hours  after  becoming  cognizant  of  the  fact. 

A  motion  was  made  to  dismiss  on  the  ground  thait  under  section 
2120,  Revised  Statutes,  the  proper  method  of  procedure  for  a  violation  of 
section  2118,  was  by  a  civil  action  in  the  name  of  the  state  to  recover  the 
penalty,  and  not  by  warrant. 

The  motion  was  granted. 

John  A.  Caldwell,  for  the  state. 

M.  F.  Wilson,  for  the  defendant. 


CONSOLIDATION  OF  RAILWAYS.  99 

[.Lucas  Common  Pleas,  1882.] 

tJAMES  COMPTON  v.  WABAiSH,  ST.  'LOUIS  &  PACIFIC  RY.  CO.,  et  aL 

L  A  "vendor's  lien"  in  Ohio  is  a  lien  for  the  protection  of  the  vendor,  and  not 
transferable,  although  it  may  descend  or  be  devised,  and  where  not  released 
by  the  vendor,  may  be  subjected  by  a  judgment  creditor  to  the  payment  of 
his  judgment  in  an  action  for  that  purpose  against  the  vendor  and  vendee. 

2.  A  railroad  company  entered  into  an  agreement  of  consolidation  with  other 

companies,  whereby  was  created  a  new  corporation.  The  old  companies, 
upon  the  consolidation  of  the  new  company,  ceased  to  exist;  the  new  company 
succeeds  to  all  the  rights  of  the  old,  hence  no  vendor's  lien  for  the  value  of 
the  property  of  the  old  company  is  retained  by  it,  to  be  reached  by  creditors. 
Whether  a  vendor's  lien  can  be  created  in  favor  of  creditors  of  the  vendor, 
quere;  but  if  it  could,  it  cannot  be  mad'e  to  pass  from  hand  to  hand,  as  the 
dej)t  is  assigned  after  the  sale  by  the  vemior  to^  the  vendee.  Under  the  facts 
of  this  case  the  lien  which  accrues  to  the  creditor  is  not  what  i»  technically 
known  as  a  "vendor's  lien." 

3.  Equity  does  not  compel  the  execution  of  a  naked  power,  not  coupled  with  a 

trust.  A  railroad  company  executed  to  trustees  a  mortgage  upon  its  property 
to  secure  a  new  issue  of  bonds  of  date  simultaneous  with  the  mortgage,  "to 
be  used  for  the  purpose  of  retiring  outstanding  bonds  of  the  company  in  such 
manner  and  upon  such  terms  as  the  directors  of  the  company  should  from 
time  to  time  prescribe."    The  bonds  secured  by  the  mortgage  were  never 

tThis  case  was  appealed  by  defendants  to  the  district  court,  where  it  was 
reserved  for  decision  in  the  supreme  court.  The  latter  court  found  for  the  plaintiff. 
See  opinion,  45  O.  S.,  592,  624. 
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issued.  The  "manner  and  terms"  were  never  prescribed  by  the  directors. 
No  demand  was  made  upon  them  to  do  so  for  eight  years;  in  the  meantime 
the  company  had  consolidated  with  others,  mortgages  were  made  upon  the 
property  of  the  consolidated  company,  proceedings  in  foreclosure  com- 
menced, receiver  appointed  and  property  sold:  Held,  the  holders  of  the  "out- 
standing bonds"  have  no  lien  under  this  mortgage,  and  equity  will  not  treat 
it  as  a  trust  for  their  (benefit,  or  the  power  conferred  upon  the  directors  as 
an  imperative  power,  coupled  with  a  trust  for  them. 

4.  The  equitable  rules:    1.    That  the  property  of  a  corporation  is  a  trust  «fund  for 

the  benefit  of  creditors,  which,  when  the  corporation  becomes  extinct  by  a 
forfeiture  of  its  charter  or  insolvency,  or  other  cause,  will  be  followed  and 
applied  by  a  court  of  equity  until  it  passes  to  a  bona  fide  purchaser;  and,  2. 
That  where  one  sells  real  estate  to  another  upon  condition  that  the  vendee 
will  pay  the  purchase  price  to  specified  creditors  of  the  vendor,  such  creditors. 
in  addition  to  the  personal  liability  of  the  vendee  upon  the  promise,  obtain  an 
equitable  lien  upon  the  property,  which  will  be  enforced  in  equity,  applied 
to  the  facts  of  this  case,  (a  consolidation  of  railroads),  and  the  lien  upheld. 

5.  The  statute  relating  to  the  execution  and  record  of  mortgages  does  not  prevent 

the  existence  of  such  a  lien,  or  a  priority  over  a  subsequent  mortgage,  where 
the  mortgagee  has  notice  of  its  existence.  Where  the  facts,  which  create  this 
.  lien,  are  recited  in  the  deed,  or  the  instrument  wbich  some  special  provision 
of  law  makes  equivalent  to  a  deed,  and  through  which  the  mortgagor  must 
trace  his  title  to  the  property,  the  mortgagee  cannot  claim  to  be  without 
notice  of  such  facts  or  their  legal  consequences. 

6.  The  statute  authorizing  the  consolidation  of  railroads  considered  and  con- 

strued with  reference  to  the  power  of  the  corporation  entering  into  the  con- 
solidation by  agreement  to  create  for  the  benefit  of  their  creditors  a  lien  upon 
their  property  in  the  hands  of  the  consolidated  company. 

On  the  first  day  of  November,  1862,  the  Toledo  &  Wabash  Railroad  Com'jany 
ex^ecuted  and  issued  a  series  of  bonds  amounting  altogether  to  the  sum  of  six 
hundred  thousand  dollars,  which  were  styled  equipment  bonds.  The  principal 
of  these  bonds  is  due  the  1st  day  of  M'ay,  1883,  and  they  bear  interest  at  the  rate 
of  seven  per  cent,  per  annum,  payable  semi-annually  in  New  Yortc  city,  from  and 
after  the  first  day  of  May,  1863.  A  series  of  interest  coupons  were  attached  to  each 
bond.  They  were  put  upon  the  market  at  the  time  of  their  issue,  and  sold;  and 
the  plaintiff  claims  that  he  is  now  the  bona  fide  holder  for  value  of  bonds  in  this 
series,  having  a  par  value  of  one  hundred  and  fifty  thousand  dollars,  upon  which 
no  interest  has  been  paid  since  November  1st,  1874. 

The  Toledo  &  Wabash  Railway  Company,  which  issued  these  bonds,  was 
a  corporation  organized  under  the  laws  of  the  states  of  Ohio  and  Indiana,  especi- 
ally the  consolidation  statutes  of  those  states,  and  owned  a  line  of  railway  extend- 
ing from  the  city  of  Toledo  to  State  Line  City  in  Indiana,  which  railway  is  now  a 
part  of  the  main  line  of  the  Wabash,  St.  Louis  &  Pacific  system. 

The  Toledo  &  Wabash  Railway  Comipany  continued  a  separate  corporation 
until  the  year  1865,  when  it  was  consolidated  with  various  other  companies  to 
form  the  Toledo,  Wa?bash  &  Western  Railway  Company.  The  consolidation 
agreement  is  dated  the  29th  day  of  May,  1865.  Under  this  agreement,  the  follow- 
ing companies  were  consolidated:  The  Toledo  &  Wabash  Railway  Company, 
The  -Great  fWestern  Railway  Company  of  1859,  the  Quincy  &  Toledo  Railroad 
Company,  and  the  Illinois  &  Southern  Iowa  Railroad  Company.  The  agreement  of 
consolidation  was  duly 'executed  and  ratified  by  the  stockholders  of  the  various 
companies,  and  was  filed  in  the  office  of  the  secretary  of  state  of  the  state  of  Oh  o, 
on  the  sixth  day  of  July,  1866.     It  contains  the  following  provisions: 

"Now,  therefore,  the  said  companies,  by  their  respective  directors,  agree  to 
consoUdate  their  roads,  property  and  capital  stock  into  one  comoany.  upon  the 
basis  and  conditions  hereinafter  specified,  to  be  submitted  by  the  dircc'ors  of  each 
of  said  roads  to  the  stockholders  thereof  for  ratification,  to-wit:  The  Toledo  & 
Wabash  Railway  Company  enters  into  said  consolidation,  on  the  following  basis, 
viz.  I 

The  capital  is  $10,000,000 

Composed  as  follows: 

•First  mortgage   bonds 3.400,000 

Second  mortgage  bonds 260,000 

Convertible  equipment  bonds 600,000 

Convertible  preferred  stock 1,000,000 

Common  stock   2  500,000 
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The  contract  requiring  the  Great  Western  Railway  Company  to  make  a  cash 
payment  to  the  consolidate'd  company,  so  as  to  place  that  road  *'in  equal  condition 
with  the  Toledo  &  Wabash  Railway  Company,  as  estimated  on  the  thirteenth  of 
March  last  by  Messrs.  Tillon  and  Colburn,  appraisers  appointed  for  that  purpose." 

The  agreement  especially  provided  that  all  the  rights,  franchises,  property, 
debts,  and  choses  in  action  of  tne  'respective  companies  should  vest  in  the  consoli- 
dated company;  and  it  also  contains  the  following  clause. 

'**'It  is  further  agreed,  that  the  bonds  and  other  debts  hereinabove  specified, 
in  the  manner  and  to  the  extent  specified,  and  not  otherwise  provided  for  in  this 
agreement,  sliall,  as  to  principal  and  interest  thereon,  as  the  same  shall  respectively 
fall  due,  be  protected  by  the  said  consolidated  company  according  to  the  true 
meaning  and  effect  of  the  instruments  or  bonds  by  which  such  indebtedness  of 
the  several  consolidating  companies  may  be  evidenced." 

The  convertible  equipment  bonds  referred  to  in  this  agreement  are  the  bonds 
referred  to  as  having  been  issued  by  the  Toledo  &  Wabash  Railway  Company, 
and  as  to  a  part  of  which  this  suit  is  brought.  There  is  no  other  provision  in  the 
consolidation  agreement  relating  to  these  bonds  than  those  just  quoted. 

The  new  company,  the  Toledo  &  Western  Railway  Company,  from  this  time 
on  had  possession  of  the  railroad  properties  of  the  various  pre-existing  companies, 
uid  operated  them  as  a  single  system  of  railroads. 

On  the  first  day  of  February,  1867,  the  Toledo,  Wabash  &  Western  Railroad 
Company  resolved  to  .make  and  issue  its  bonds  to  the  extent  of  fifteen  million 
dollars,  and  to  secure  the  same  by  a  mortgage  on  its  entire  property,  and  this  mort- 
gage was  then  made,  the  trustees  for  the  bondholders  named  therein  being  the 
defendants,  Knox  and  Jessup.  This  mortgage  and  its  accompanying  bonds  are 
known  as  the  consolidated  mortgage  and  the  consolidated  bonds.  It  is  dated  the 
first  day  of  February,  1867,  and  was  delivered  to  the  trustees  therein  named,  and 
duly  recorded. 

The  bonds  were  also  duly  made  and  executed,  and  a  copy  of  one  is  found  in 
the  mortgage. 

The  scheme  contemplated  by  the  execution  of  this  mortgage  was  the  funding 
into  a  single  mortgage  indebtedness  all  the  bonds  of  the  pre-existing  companies 
mentioned,  whether  such  bonds  were  secured  by  mortgage  or  not. 

It  is  recited  in  the  mortgage  that  the  property  of  each  of  the  various  companies 
out  of  which  the  Toledo  Wabash  &  Western  Railway  Company  was  formed,  was 
subject  to  certain  bonded  debts  and  mortgages  created  by  them,  amounting  in  the 
aggregate  to  thirteen  millions  three  hundred  thousand  dollars,  and  that  it  was 
deemed  for  the  interest  of  the  company,  as  well  as  for  the  benefit  of  the  holders  of  all 
said  various  classes  of  bonds,  that  the  whole  of  the  same  should  be  consolidated 
into  one  and  the  same  mortgage  debt  upon  equitable  principles." 

And  further: 

"For  the  purpose  aforesaid,  and  for  the  objects  herein  stated,  the  said  company, 
parties  of  the  first  part,  has  refjolved  to  make  and  issue  its  bonds  to  the  extent  of 
fifteen  millions  of  dollars  and  to  secure  the  payment  of  the  same  J>y  a  mortgage 
upon  its  entire  property;  and  t*iat  of  the  amount  of  said  bonds  so  to  be  made  and 
issued,  there  should  be  retained  thirteen  millions  three  hundred  thousand  dollars 
to  retire,  in  such  manner  and  upon  such  terms  as  the  directors  of  said  company  may 
from  time  to  time  prescribe,  a  like  amount  of  the  bonds  of  the  various  companies 
hereinabove  enumerated  and  described  and  representing  the  aforesaid  funded  debt; 
and  that  the  balance  of  said  bonds,  to-wit,  one  million  seven  hundred  thousand 
dollars  thereof,  should  be  used  to  provide  the  said  additional  equipments  and 
improvements  hereinabove  mentioned,  and  for  such  additional  p«urposes  as  the  said 
directors  may  deem  advisable;  and  that  all  of  said  bonds  should  be  for  the  sum 
of  five  thousand  dollars  each;  and  that  all  should  bear  date  on  the  first  day  of 
February,  A.  D.  1867,  and  become  due  and  payable  in  forty  years  from  their  date, 
with  interest  at  the  rate  of  seven  per  cent,  per  annum,  payable  quarterly  on  the  first 
days  of  May,  August,  November  and  February  in  each  year,  in  the  city  of  New 
York,  and  to  be  all  con\'ertible  into  the  common  stock  of  said  company  at  par  at 
the  ootion  of  the  holders,  at  any  time  w'th*n  ten  years  from  their  date." 

The  various  classes  of  bonds  referred  to  are  specified  in  the  recitals  of  the 
mortgage,  and  among  them  are  the  equipment  bonds  in  question. 

Consolidated  bonds  to  the  amount  of  two  millions  six  hundred  and  ten  thous- 
and dollars,  or  thereabouts  was  thereafter  is'sued  bv  the  comnany; 

On  the  first  day  of  April.  1873,  the  Toledo,  Wabash  &  Western  Railway  Com- 
pany, and  Knox  and  Jessup,  the  trustees  under  the  consolidated  mortgage,  entered 
irtto  a  further  indenture  and  deed  of  further  assurance,  as  it  is  called  m  these  pro- 
ceedings.    In  this  deed  of  furtber  assurance,  the  consolidated  mortgage,  and  the 
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purposes  for  which  it  was  executed,  are  cited,  and  it  is  expressly  agreed  by  the 
Toledo,  Wabash  &  Western  Railway  Company  with  said  trustees  "and  with  all 
persons  whom  it  may  in  anywise  concern,"  tha*  the  company  would  not  make  or 
issue,  or  attempt  to  make  or  issue,  any  of  the  then  remaining  twelve  millions  three 
hundred  thousand  dollars,  consolidated  bonds,  which  it  is  stated  remained  unis- 
sued and  reserved,  except  for  the  purpose  o(  simultaneously  retiring  an  equal 
amount  of  the  balance  then  remaining  of  the  funded  debt  enumerated  in  the  con- 
solidated mortgage,  so  that  when  all  of  the  said  reserved  bonds  should  have  been 
used,  the  whole  of  the  balance  of  the  funded  debt  would  be  extinguished;  and  fur- 
ther, that  the  covenants  therein  contained  should  'be  supplementary  to  the  con- 
solidated mortgage,  and  constitute  a  part  thereof,  to  be  of  the  same  effect  as  if 
they  had  been  inserted  thenein,  and  the  trustees  bound  themselves  not  to  sign  the 
trustees'  certificate  of  any  of  said  reserved  bonds  except  as  therein  provided. 

The  object  of  this  deed  of  further  assurance  is  stated  in  it  to  be  the  desire  of 
the  parties,  "by  more  express  and  specific  stipulation  than  are  contained  in  the  said 
identure  of  mortgage  to  give  assurance  to  all  persons  whom  it  may  in  anywise 
concern,  that  the  said  reserved  bonds  shall  not,  nor  shall  any  or  either  of  them,  be 
used  for  any  other  purpose  than  the  retiring  of  the  said  funded  debt  or  some  part 
thereof."    This  indenture  was  duly  executed  by  the  company  and  trustees. 

In  February,  1875,  proceedings  were  commenced  in  the  court  of  common 
pleas  of  Lucas  county,  Ohio,  and  in  the  proper  Indiana  and  Illinois  courts,  to  fore- 
close a  mortgage,  commonly  known  as  the  gold  mortgage,  executed  by  the  Toledo, 
Waljash  &  Western  Railway  Company,  in  February,  1873,  to  secure  the  payment 
of  one  million  dollars  of  bonds,  and  a  receiver  was  appointed  of  the  road.  This 
gold  mortgage  was  executed  and  recorded  prior  to  the  deed  of  further  assurance 
already  mentioned. 

In  December,  1875,  a  decree  was  rendered  in  the  suit  in  the  Dhio  court  for  the 
foreclosure  of  the  last-named  mortgage,  whereby  all  the  property  and  franchises 
of  the  Toledo,  Wabash  &  Western  Railway  Company  were  ordered  to  be  sold  at  a 
judiofal  sale.  Confirmatory  decrees  were  made  by  the  Indiana  and  Illinois  courts. 
The  property  was  sold  under  the  decree  by  a  special  master  commissioner,  on 
the  tenth  day  of  June,  1876,  to  John  W.  Ellis  and  others,  a  purchasing  committee. 
This  sale  was  confirmed  by  this  court,  and  a  deed  made  to  the  purchasers  on  the 
first  day  of  January,  1877,  to  carry  it  into  ef^ct. 

The  foreclosure  decree  made  by  this  court,  under  which  the  property  was  sold, 
contained  the  following  condition: 

'\A.nd  that  the  sale  of  said  road,  property,  equipment  and  franchise  to  be  made, 
subject  to  the  priority  and  continuance  of  said  several  mortgage  liens,  and  without 
prejudice  to  any  claim  which  may  be  made  by  the  holders  of  the  bonds  called  equip- 
ment bonds,  referred  to  in  the  petition,  as  to  which  all  questions  arising  are  left 
open," 

After  the  sale  of  the  Toledo,  Wabash  &  Western  Railway  Company,  it  was 
reorganized  and  became  the  Wabash  Railway  Company.  Ellis  and  others.  Com- 
mittee, who  purchased  at  the  sale,  organized  a  company  in  each  of  the  stages  of  Ohio, 
Indiana  and  Illinois,  and  then  these  companies  were  consolidated  into  one  called 
the  Wabash  Railway  Company,  the  articles  of  consolidation  being  filed  on  the 
tenth  day  of  January,  1877. 

On  the  twelfth  day  of  January,  1877,  the  said  Ellis  and  his  associates  transferred 
the  property  purchased  by  them  at  such  foreclosure  sale  to  the  Wabash  Railway 
Company.  Both  the  special  master  commissioner's  deed  to  the  purchaser,  and  that 
of  the  purchasers  to  the  Wabash  Railway  Company,  refer  to  the  decree  of  fore- 
closure, and  are  made  subject  to  the  payment  of  the  liabilities  charged  upon  the 
property  by  the  decree  of  foreclosure  and  to  the  lien  of  the  consolidated  mortgage. 
The  Wabash  Railway  Company  then  took  possession  of  this  railroad  property, 
and  operated  it  until  its  consolidation  with  the  St.  Louis,  Kansas  City  &  Northern 
Railway  Company,  a  corporatfon  organized  under  the  laws  of  the  state  of  Missouri 
and  operating  a  railroad  from  St.  Louis,  in  the  state  of  Missouri,  with  certain  exten- 
sions and  branch  lines. 

The  articles  of  this  consolidation  are  dated  the  fourteenth  day  of  August,  1879, 
and  they  provide,  amongst  other  things,  that  upon  the  ratification  of  the  agreement 
by  the  shareholders  of  both  corporations,  all  the  property,  rights  and  franchises 
belonging  to  each  of  the  companies  should  pass  to  and  be  vested  in  the  new  cor- 
poration, whose  name  should  be  the  Wabash,  St.  Louis  &  Pacific  Railway  Company. 
Supplementary  articles  were  entered  into  by  the  same  companies  on  the  tenth  day 
of  October,  1879.    The  consolidation  was  duly  approved  by  the  stockholders  of 
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each  of  the  companies,  and  the  articles  were  filed  in  the  office  of  the  secretary  of 
state  of  the  sUte  of  Ohio,  on  the  twenty-fifth  day  of  October,  1879. 

This  last  company  has  since  t^at  time  owned  and  operated  all  of  the  said 
railroad  property  and  the  franchises  of  the  pre-existing  companies. 

The  Toledo,  'Wabash  &  Western  Railway  Company  paid  the  interest  on  the 
equipment  bonds  as  the  same  matured,  up  to  and  including  the  first  day  of  'Novem- 
ber, 1874,  having  thus  paid  the  interest  thereon  from  the  yeac  1865. 

The  directors  of  tiie  Toledo,  Wabash  &  Western  Railway  Company  have  never 
prescribed  the  manner  and  tenms  for  the  exchange  of  the  equipment  bonds  for  tbe 
consolidated  bonds,  and  have  never  issued  consolidated  bonds  for  that  purpose, 
•refusing  to  do  this  after  demand  was  made  upon  them;  but  no  demand  was  ever 
made  by  the  holder  or  holders  of  said  equipment  bonds,  or  any  of  them,  until  the 
twenty-ninth  day  of  June,  1875,  upon  said  directors  to  prescribe  such  terms,  or  to 
exchange  the  equipment  bonds  for  those  secured  by  such  mortgage.  Ham  v.  T.  W. 
&  W.  Ry.  Co.    See  29  O.  S.,  174. 

•Neither  the  Toledo  &  'Wabash  Company,  nor  the  Toledo,  Wabash  &  Western 
Railway  Company  own  any  propeity,  or  have  any  assets;  and  all  of  the  property, 
franchises  and  assets  which  they  did  own  have,  through  the  various  proceedings 
herein  set  out,  passed  to  and  become  vested  in  the  Wabash,  St.  'Ix)uis  &  Pacific 
Railway  Company. 

At  the  time  of  the  consolidated  mortgage  there  were  two  mortgages  upon  the 
property  of  the  Toledo  &  Wabash  Railway  'Company,  one  for  nine  'hundred  thou- 
sand dollars,  and  one  for  one  million  dollars. 

In  January,  1877,  The  'Wabash  Railway  Company  executed  a  mortgage  on  all 
its  property  to  one  George  I.  Seney,  to  secure  certain  promissory  notes,  amounting 
in  all  to  one  million  two  hundred  and  sixty  thousand  ^ve  hundred  and  fifty-five 
dollars  and  forty-two  cents.  -Some  of  the  promissory  notes  have  been  paid,  and  the 
plaintiff  charges  and  alleges  that  the  holders  of  said  notes,  secured  by  the  Seney 
mortgage,  are  chargeable  in  equity  with  notice  of  the  lien  and  equity  of  the  equip- 
ment  bonds. 

In  iMay.  1877,  the  Wabash  Railway  Company  executed  another  mortgage  on 
all  its  property  to  Solon  Humphreys  and  Daniel  A.  Lindley,  trustees,  for  the  sum 
of  two  million  dollars.  This  mortgage  was  recorded  in  August,  1879.  The  plain- 
tiflF  charges  that  it  is  inferior  and  subject  to  the  lien  of  the  equipment  bonds,  and 
that  the  holders  of  the  bonds  which  it  secures,  and  the  mortgage  trustees,  are 
chargeable  with  notice  of  the  lien  or  equity  of  the  equipment  bonds. 

There  is  unpaid  on  the  equipment  bonds  owned  by  the  plaintiflf,  the  coupons 
that  have  fallen  due  since,  and  including  the  first  day  of  'May,  1875. 

A  suit  was  commenced  in  this  court  by  the  plaintiff  herein  against  the  Toledo, 
Wabash  &  Western  Railway  Company,  to  recover  a  judgment  at  law  on  so  many 
of  these  coupons  as  matured  on  and  prior  to  the  first  day  of  November,  1879.  The 
defendant  appeared,  and  on  the  fifteenth  day  of  December,  1880,  this  court  rendered 
judgment  against  the  said  defendant  for  the  sum  of  $64,236.16.  On  the  same  day 
the  judgment  was  entered  and  execution  issued  to  the  sheriff  of  Lucas  county, 
which  has  been  returned  wholly  unsatisfied. 

The  Wabash  Railway  Company,  and  Wabash,  St.  Louis  &  Pacific  Railway 
Company,  have  repudiated  payment  of  these  equipment  bonds,  though  retaining 
the  property  of  the  company  which  issued  them. 

An  application  was  made  to  the  supreme  court  of  this  state  at  its  December 
term,  1876,  by  Benjamin  'F.  'Ham,  et  al.,  for  a  mandamus  to  compel  the  Toledo, 
Wabash  &  'Western  Railway  Company  to  issue  in  exchange  for  certain  of  these 
equipment  bonds,  the  bonds  mentioned  in  the  mortgage  of  February  1,  1867,  known 
as  tine  consolidated  mortgage,  which  application  was  refused  by  the  court.  See 
mun  V.  T.  W.  &  W.  Ry.  Co.,  29  O.  S.,  174. 

DOYLE,  J. 

^  It  afipears  from  the  pleadings  and  proof  in  the  case  that  the  only  issue  of  fact 
which  it  is  necessary  for  the  court  to  pass  upon  is  the  question  of  whether  the  plain- 
tiff is  the  owner  of  the  bonds  sued  upon. 

The  testimony  upon  that  issue  consists  of  the  deposition  of  the  plaintiff  and 
one  George  A-rents,  from  which  it  appears  that  Arents,  who  is  a  stockbroker, 
owned  the  bonds,  and  shortly  before  the  commencement  of  this  suit  transferred 
them  to  the  plaintiff,  who  is  a  resident  of  Washington,  the  plaintiff  agreeing  to  pay 
him  sixty-six  cents  on  the  dollar  for  them,  and  executed  his  note  to  Arents  for 
$99,000  as  the  purchase  price.  Upon  the  execution  of  the  note  the  bonds  were 
delivered  to  plaintiff,  and  he  produces  them  in  court,  with  the  coupons.    The  cir- 


r 


Vol.  VIL  LAW  BULLETIN.  327 

99  Compton  v.  Railway  Co.  et  al. 

cumstances  under  which  this  sale  or  transfer  was  made  are  given  by  these  witnesses 
quite  fully;  and  I  confess  the  first  effect  of  reading  the  testimony  upon  my  mind 
was,  that  the  transfer  was  a  ruse  to  enable  the  parties  to  maintain  a»  action  in  this 
court  in  the  name  of  Compton,  a  resident  of  the  District  of  Columbia,  in  order  to 
preserve  a  removal  of  the  cause  to  the  national  courts. 

I  have  carefully  examined  the  testimony,  however,  and  am  unable  to  see  why, 
if  the  transaction  was  just  as  these  witnesses  detail  it,  the  transfer  should  not  be 
upheld;  or,  in  other  words,  why  the  plaintiff  is  not  the  owner  of  these  bonds.  The 
ownership  of  Arents  is  not  questioned.  He  transferred  them  to  plaintiff,  receiving 
plaintiff's  note  in  payment.  The  motives  which  prompted  this  action  are  not  very 
material,  if  the  transaction  itself  was  real,  and  not  a  sham. 

The  plaintiff  bases  his  claim  to  a  lien  upon  the  property  of  the  old  Toledo  & 
Waibash  Company  upon  four  distinct  grounds,  namely: 

1.  The  equitable  lien,  ordinarily  designated  as  a  vendor's  lien. 

2.  iBy  virtue  of  the  security,  which  he  claims  was  created  in  favor  of  the 
holders  of  the  equipment  bonds,  by  the  consolidated  mortgage,  so-called. 

3.  Upon  the  principle  urged  that  when  a  corporation  is  dissolved,  or  ixom  any 
cause  becomes  extinct,  its  property  is  a  trust  fund,  primarily  applicable  to  the  pay- 
ment of  its  debts,  and  is  always  subject  to  this  application  until  it  has  passed  into 
the  hands  of  a  bona  fide  purchaser  for  value. 

4.  That  the  effect  of  the  consolidation  in  1865,  upon  the  condition  that  these 
bonds  should  be  protected  as  required  both  by  the  statute  and  the  agreement  of 
consolidation,  created  a  lien  upon  this  property  in  the  hands  of  the  Tol^o,  Wabash 
8l  Western  Railway  Company,  which  can  be  enforced  against  the  world,  except 
bona  fide  purchasers,  and  that  there  are  no  parties  here  who  occupy  that  relation. 

Let  us  examine  those  propositions;  First — Whatever  may  be  said  of  the 
wisdom  of  making  any  distinction  between  what  is  technically  known  as  a  "vendor's 
lien,"  and  any  other  equitable  lien  resting  upon  a  trust,  it  is  too  well  established 
now  in  Ohio  that  a  vendor's  lien  rests  upon  conditions,  and  "has  limitations  peculiar 
to  itself  to  admit  of  doubt.  A  difference  of  opinion  as  to  the  propriety  of  these 
limitations  arose  among  the  judges  as  early  as  the  cases  of  MdArthur  v.  Porter,  1 
O.,  99,  and  Jackman  v.  Halleck,  1  O.,  820,  in  which  cases  Judge  Burnet  dissented 
from  the  opinion  of  the  majority  of  the  judges,  he  asserting  that  the  lien  and  the 
debt  ought  to  be  co-existent,  and-  whosoever  held  the  debt  ought  to  be  entitled  to 
enforce  the  lien.  In  delivering  the  opitiion  of  the  court  in  Tiernan  v.  Beam,  2  O., 
383,  Judge  Burnet  announces  his  opinion  in  terms  so  distinct  that  the  court  in  the 
case  in  Williams  v.  'Roberts,  5  O.,  43,  was  compelled  to  disavow  his  language,  while 
approving  the  decision  of  the  particular  case. 

The  doctrine  in  Ohio  is  said  to  rest  upon  the  intention  of  the  vendor  to  rely 
solely  upon  the  estate  conveyed  as  a  security  for  the  payment  of  the  purchase  price; 
and  any  act  done,  or  any  independent  collateral  security  taken,  which  evinces  the 
intentioii  of  the  vendor  to  rely  upon  something  other  than  the  estate,  discharges  the 
lien,  or  it  never  attaches.  This  means,  however,  wihere  the  vendor  <parts  with  the 
title;  where  he  retains  the  title  he  cannot  be  compelled  to  part  with  it  until  the  price 
is  paid.  See  .Williams  v.  Roberts,  5  O.,  40;  Railroad  v.  Lewton,  20  O.  S.,  401: 
Tieman  v.  Beam,  2  O.,  383;   Mayham  v.  Coombs,  14  O.,  429. 

This  equity  arises  to  the  vendor  for  his  own  -safety.  It  is  personal  to  the 
vendor;  not  capable  of  assignment  or  transfer,  although  it  may  descend  or  be 
devised.     Brush  v.  Kinsley,  14  O.,  23;  Jackman  v.  Halleck,  1  O.,  320. 

The  cases  which  are  claimed  to  depart  from  this  rule  are  but  applications  of  it 
In  'Neil  v.  Kinntey,  11  O.  S.,  66,  the  land  was  held  in  trust  by  A  for  B.  A  conveyed 
the  land  and  took  the  debtor's  notes,  and  passed  them  over  to  B,  the  real  owner. 
By  the  court:  '^But  this  lien  of  the  vendor,  being  a  personal  right,  does  not  attach 
and  pass  with  the  claim  as  an  incident  when  sold  and  assigned  by  the  vendor;"  and 
then,  it  holds,  that  B  was  the  real  owner  of  the  lien  at  its  inception. 

In  WhetscI  v.  Roberts,  31  O.  S.,  503,  R  sold  and  conveyed  real  estate  to  C,  and 
received  the  notes  of  C  Subsequently  C  sold  the  land  to  W,  who  assumed  the  debt 
due  R,  and  in  lieu  of  the  notes  of  C,  gave  to  R  his  own  notes.  It  was  held  that  this 
did  not  release  R's  lien,  because  it  was  not  taking  any  outside  collateral  secnrity 
for  the  debt,  or  in  any  sense  a  transfer  of  the  debt 

The  nearest  approach  to  a  departure  from  the  rule  stated  is  found  in  Edwards 
v.  Edwards,  24  O.  S.,  403,  which  holds  that  "a  judgment  creditor  v\^o  seeks  by 
action  to  subject  to  the  payment  of  his  judgment  a  claim  for  purchase  money  due 
to  the  judgment  debtor,  as  a  vendor,  is  entitled  to  the  enforcement  of  the  vendor's 
hen,  to  the  same  extent  as  it  might  be  enforced,  if  the  action  had  been  by  the  vendor 
against  the  vendee."  ^ 
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But  the  general  rule  is  again  asserted,  subject  to  the  exceptions  already  noticed, 
that  it  may  descend  and  be  enforced  by  his  personal  represemaiives,  and  in  an 
action  like  that,  when  both  the  vendor  and  the  vendee  ane  parties,  and  the  lien  has 
not  been  lost,  it  may  be  applied  to  the  creditor's  judgment  as  fully  as  if  the  vendor 
had  first  sued  and.  obtained  a  decree. 

It  is,  in  the  view  I  take  of  the  case,  unnecessary  to  determine  whether  this  lien, 
as  it  is  technically  understood,  can  be  created  in  favor  of  a  creditor  of  the  vendor 
by  agreement;  that  is,  where  the  vendee  aigrees  as  part  of  the  consideration  to  pay  A, 
a  creditor  of  the  vendor,  the  purchase  price— or  whether  that  is  what  is  intended 
by  an  intimation  of  Judge  Ranney  in  Clyde  v.  Simpson,  4  O.  S.,  446.  Whether  such 
agreement  creates  an  equitable  lien  in  favor  of  the  creditor  will  be  considered  fur- 
ther on. 

The  objection  to  the  transferability  of  such  lien,  under  the  principle  we  arc  con- 
sidering, would  as  certainly  apply  to  the  creditors  as  to  the  vendor.  The  vendor 
cannot  make  the  lien  transferable  by  agreement,  or  by  creating  it  m  favor  of  some 
other  person  than  himself. 

In  this  case  the  vendor  retained  no  lien  itself.  It  ceased  as  a  corporation  to 
exist  at  the  time  of  the  consolidation,  and  if  the  lien  ever  attached  tn  favor  of  those 
who  were  then  creditors,  this  plaintiff  cannot  enforce  it.  because  he  is  a  transferee  of 
the  debt  since  the  sale  by  the  vendor. 

It  is  impossible  that  this  lien,  as  it  exists  and  is  limited  in  Ohio,  can  pass  from 
one  to  another,  as  these  railroad  bonds  are  exchanged  or  bartered  in  the  ordinary 
markets  and  in  the  stock  exchanges  of  the  country.  No  action  could  be  mamtained 
by  the  vendor  company  against  the  consolidated  company  to  enforce  this  or  any 
other  right,  and  hence  the  principle  in  the  case  of  Edwards  v.  Edwards,  supra,  has 
no  application  here.  The  error  is  in  calling  the  lien,  which  is  claimed  to  arise  from 
the  facts  stated,  a  vendor's  lien. 

2.  The  mortgage  of  February  1,  1867,  was  made  by  the  Toledo,  Wabash  & 
Western  Railway  Company  to  Knox  and  Jessup,  trustees;  was  delivered  tothVi, 
and  recorded.  The  bonds  were  signed  by  the  company,  but  except  to  the  extent 
already  mentioned,  to- wit:  two  million  six  hundred  thousand  dollars,  were  not 
endorsed  or  countersigned  by  the  trustees,  and  were  not  issued  in  the  sense  of 
becoming  obligations  of  the  company.  Indeed,  there  is  no  evidence  that  they  were 
delivered  to  the  trustees. 

The  deed  of  further  assurance,  as  it  is  called;  was  executed  April  1,  1873,  and 
these  two  instruments,  so  far  as  it  is  necessary  to  notice  them  here,  are  set  out  in 
the  statement  of  facts  already  given.  If  any  rights  accrued  the  creditors  enumer- 
ated in  the  mortgage  under  this  deed  of  further  assurance,  in  addition  to  those 
secured  by  the  mortgage  itself,  it  will  be  observed  that  they  were  subsequent  in 
date  to  the  execution  and  record  of  the  gold  mortgage,  and,  so  far  as  they  depended 
upon  that  paper  of  April  1,  1873,  would  be  inferior  to  the  gold  mortgage. 

It  is,  conceded  that  the  directors  named  in  this  mortgage  never  prescribed  the 
manner  in,  or  the  terms  upon  which  the  bonds  should  be  used,  or  the  enumerated 
outstanding  bonds  should  be  retired;  and  it  is  not  claimed  that  any  holder  of  the 
equipment  bonds,  or  any  other  of  the  bondholders  named  in  the  mortgage,  ever 
requested  the  said  directors  to  prescribe  such  terms  until  June  29,  1885,  when  such 
demand  was  made,  and  the  action  was  taken  preliminary  to.  and  recited  in.  the 
mandamus  case  in  Ham  v.  T.  W.  &  W.  R.  W.  Co.,  29  O.  S.,  176,  already  referred  to. 
But,  on  the  contrary,  the  holder  of  said  bonds  received  and  accepted  the  interest 
upon  them,  as  the  coupons  matured,  up  to  and  including  the  instalment  maturing 
in  Novem'ber,  1874,  a  period  of  nearly  eight  years  after  the  execution  of  the  con- 
solidation mortgage. 

By  the  deed  of  further  assurance  it  is  made  to  appear  that  up  to  April,  1873, 
there  remained  unissued  of  the  thirteen  million,  three  hundred  thousand  dolla-s 
reserved  to  retire  outstanding  bond's,  the  sum  of  twelve  million,  three  hundred 
thousand  dollars.  In  the  meantime  the  consolidation  of  1868  had  taken  place.  In 
February,  1873,  the  mortgage,  so-called,  was  executed  for  five  million  dollars,  and 
the  bonds  secured  by  it  placed  in  the  market.  It  was  no  doubt  partly  to  aid  the 
sale  of  those  bonds  that  the  further  assurance  was  given  that  the  prior  secured 
debts  to  the  company  could  not  be  increased  by  the  use  and  sale  of  the  consolidated 
bonds  and  the  application  of  the  pix)ceeds  to  any  other  purpose  than  retiring  debts 
already  existing  and  enumerated  in  the  mortgage.  The  interest  maturing  on  the 
gold  bonds,  and  the  company  being  in  default,  an  action  was  commenced  in  this 
court  to  foreclose  the  gold  mortgage.  In  1875  a  receiver  was  appointed,  final 
decree  entered,  and  the  property  sold.  Under  the  circumstances,  can  the  plaintiff, 
holding  equipmen|  bonds,  claim  the  benefit  of  the  security  of  the  consolidated 
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mortgafi^e?    Does  it  secure  his  debt,  so  that  he  can  now  ask  a  court  of  equity  to 
enforce  it  as  completely  as  if  his  bonds  had  been  exchanged  for  consolidated  bonds? 

In  the  mandamus  proceeding  Ham  v.  T.  W.  &  W.  R.  W.  Co.,  29  O.  S.,  ITt), 
the  supreme  court  use  this  language: 

"The  manner  and  terms  upon  which  the  original  bonds  were  expected  to  be 
exchanged  for  bonds  under  the  consolidated  mortgage,  stem  never  to  have  been 
prescribed  by  the  directors  of  the  company.  This  was  necessary  to  be  done  before 
the  exchange  could  be  made;  and  it  is  certainly  very  questionable  whether  the 
whole  scheme  was  not  abandoned  before  tlie  relators  acquired  any  right  under  it, 
even  as  against  the  company." 

The  consolidation  of  1868,  the  execution  of  the  gold  morrgage.  the  suit  to 
foreclose  it,  and  appointment  of  a  receiver  intervening  before  the  bringing  of  the 
proceeding,  as  well  as  the  sale  of  the  property,  the  application  for  a  writ  of  man-  . 

damns  to  require  the  company  to  make  exchange  of  bonds  was  refused.    This  1^ 

opinion  of  Judge  White  is  not  authority  which  determines  any  question  here,  but 
so  far  as  he  has  expressed  an  opinion,  his  well  known  care  and  ability  entitle  it  to 
more  than  ordinary  consideration.  The  case  of  Calvin  Claflin  et  al.  v.  South  Caro- 
lina R.  R.  Co.,  et  al.,  in  the  circuit  court  of  the  United  States  for  the  district  of 
South  Carolina,  was  decided  by  Chief  Justice  Waite.  At  a  meeting  of  the  directors 
of  the  company,  May  21,  1872,  it  was  resolved,  some  measure  of  relief  for  the  large 
fk>ating  obligations  of  the  company  had  become  expedient,  and  some  means  of  • 
providing  for  annually  recurring  bond  maturities  should  be  devised;  therefore. 

Resolved,  that  a  second  mortgage,  to  the  extent  of  three  million  dollars,  be 
aut9iorized,  and  that  bonds  be  executed  to  be  sold  by  the  president  at  not  less  than 
eighty  cents  on  the  dollar;  provided  that  he  shall  take  payment  for  the  same,  one- 
third  in  cash  and  two- thirds  in  unsecured  bonds  of  the  company. 

The  mortgage  and  bonds  were  executed.  The  mortgage  recited  the  resolu- 
tion, and  especially  that  the  proceeds  of  the  bonds  "were  to  be  applied  exclusively 
to  the  extinguishment  of  the  floating  debt  and  the  retirement  of  the  uifsecured 
bonds."  Of  the  new  bonds,  one  million,  one  'hundred  and  thirty-four  thousand 
dollars  were  issued  and  entitled  to  the  full  benefit  of  the  security.  After  reciting 
these  facts,  the  Chief  Justice  says:  "The  mortgage  is  not  to  the  unsecured  land- 
holders, or  floating  debt  holders,  or  to  trustees  for  their  security.  It  was  made  to 
secure  bonds,  the  proceeds  of  which  were  to  be  applied  to  extinguish  the  one  class 
of  debts  and  retire  the  other.  The  mode  in  which  this  was  done  is  not  provided 
for.  All  that  is  left  to  the  discretion  of  the  company  or  its  officers.  'No  creditor 
can  demand  the  bonds  upon  such  terms  as  he  may  dictate.  'He  must  submit  to 
what  the  company. requires,  or  get  no  advantage  from  what  has  been  done.  His 
specific  rights  under  the  mortgage  all  depend  on  the  bargain  he  makes  with  the 
company  in  that  behalf.  He  may,  if  the  company  consents,  exchange  his  claims 
for  bonds,  dollar  for  dollar,  or  less,  or  more;  but  until  some  arrangement  has  been 
made  by  which  a  bond  secured  by  the  mortg^age  ibecomes  in  some  way  connected 
with  the  unsecured  bonds  he  owns,  or  the  floating  debt  he  holds,  he  remains  just 
where  he  was  before  the  mortgage  was  made." 

Then,  after  passing  upon  the  rights  of  the  parties  claiming  to  hold  the  bonds 
actually  issued  and  secured  by  the  mortgage,  he  continues: 

"The  only  question  in  this  part  of  the  case  which  remains  to  be  considered 
IS  as  to  the  rights  of  the  outstanding  unsecured  bondholders  under  the  second  mort- 
gage." 

"It  is  insisted  on  their  behalf  that  the  mortgage  'was  a  contract  between  the 
corporation  and  its  creditors,  and  constituted  a  complete  and  executed  trust  for 
the  creditors  of  the  company  then  holding  its  unsecured  bonds  and  its  floating  debt, 
for  the  retirement  and  extinguishment  of  which  the  bonds  secured  by  said  deed 
were  to  be  exclusively  applied.'  From  what  I  have  already  said,  it  must  be  appar- 
ent that  I  cannot  agree  to  the  proposition.  Whatever  else  the  mortgage  may  be, 
it  certainly  is  not  an  assignment  for  the  benefit  of  these  two  classes  of  creditors. 
Neither,  as  I  have  before  stated,  was  it  intended  in  any  manner  for  their  security, 
so  long  as  they  held  their  unsecured  bonds  or  floating  debt  unaffected  by  any  con- 
tract they  may  make  with  the  company  with  reference  to  it.  They  can  only  get 
what  they  especially  bargain  for,  neither  can  they  compel  the  company  to  make 
any  particular  arrangement  in  their  behalf.  The  company  was  at  liberty  to  m;  ke 
its  own  terms." 

I  have  quoted  at  this  length  from  the  opinion  of  Judge  Waite  because  it  not 
only  meets  my  approval,  which  is  not  very  important,  but  because  it  states  better 
than  I  could  a  conclusion  applicable  to  the  case  at  bar. 
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In  the  mortgage  under  consideration  the  bonds  to  be  secured  were  not  the 
equiixment  bonds,  or  any  of  the  other  enumerated  bonds,  but  the  new  issue  of  bonds 
named  in  the  mortgage.  The  mortgage  does  not  entitle  any  class  of  creditors 
named  in  it  to  a  change  of  obligations,  one  for  the  other,  or  upon  any  other  terms. 
It  contains  a  declaration  of  the  purpose  of  the  company,  it  being  deemed  for  the 
interest  of  all  concerned  to  consolidate  all  of  these  debts  into  one  security,  upon 
such  terms  and  in  such  manner  as  from  time  to  time  the  company's  directors  should 
prescribe,  and,  what  was  absolutely  essential,  as  the  creditors  would  accept 

The  mortgage  created  no  debt,  and  the  only  debt  secured  by  it  is  evidenced 
by  such  of  the  consolidated  bonds  as  have  by  agreement  been  used  or  issued. 

The  trustees,  by  the  terms  of  the  mortgage,  were  not  permitted  to  issue  or  use 
them,  as^far  as  the  thirteen  million,  three  hundred  thousand  dollars  are  concerned, 
except  for  the  single  purpose  of  retiring  these  old  bonds  it  is  true;  but  they  were 
not  to  use  them  for  that  purpose  until  the  directors  should  arrange  the  manner 
and  terms.  It  must  be  remembered  that  the  bonds  enumerated  included  first  and 
second  mortgage  bonds  upon  specific  and  distinct  parts  of  the  property,  maturing 
at  different  periods  of  time,  from  1869  to  1890;  these  and  other  unsecured  bonds 
also  maturing  at  different  periods  of  time  and  issued  by  diflferent  companies;  and 
floating  debts.  I 

These  debts  bore  different  rates  of  interest,  payable  at  different  times.  The 
bonds  secured  by  the  consolidated  mortgage  were  to  stand  alike  as  to  their  security 
and  rates  of  interest,  and  maturity,  and  were  to  constitute  the  lien  upon  the  entire 
property  of  the  consolidated  company.  To  make  the  scheme  which  the  company 
sought  possible,  it  necessarily  reserved  to  itself  the  right  to  prescribe  the  manner 
and  terms  upon  which  these  bonds  were  to  be  issued,  and  the  old  ones  retired.  In 
other  words,  they  reserved  the  right  to  contrasct  with  their  creditors  as  to  the  terms 
upon  which  they  would  surrender  d^ebts  which  they  held,  for  consokidation  bonds; 
and  as  this  contract,  like  many  others,  required  the  assent  of  both  parties,  the  cred- 
itors Were  at  liberty  to  accept  or  reject  any  terms  offered  or  contract  proposed. 

Under  these  facts,  it  is  insisted  by  plaintiff's  counsel  "that  the  consolidated 
mortgage  is  a  complete  and  executed  trust,  so  far  as  the  company  and  the  bund- 
holders  to  be  benefited  thereby  are  concerned,  and  that  the  power  in  the  directors 
to  prescribe  the  manner  and  terms  is  an  imperative  power,  coupled  with  the  trust 
mentioned,  the  non-execution  of  which  does  not  destroy  the  trust,  but  which  a 
court  of  equity  will  execute  in  the  event  of  an  omission  or  incapacity  on  the  part  of 
the  donee  of  the  power." 

I  cannot  agree  that  the  effect  of  the  mortgage  is  what  is  claimed.  I  do  not  see 
how  these  directors  of  the  company  cease  to  be  directors,  or -become  vested  with 
any  capacity  or  functions  adverse  to  the  interests  of  the  company  by  anything  con- 
tained in  this  mortgage,  or  that,  by  the  provisions  reserving  to  them  the  power  to 
prescribe  the  terms  named,  they  become  in  any  sense  trustees,  under  the  mortgage, 
tor  these  bondholders.  The  reservation  of  this  power  to  the  directors  was  in  effect 
a  reservation  to  the  company  itself,  designating  its  legally  constituted  agents, 
through  whom  it  acts,  to  exerci.«»e  it.  The  power  was  -coupled  with  no  trust  for 
these  creditors.  The  trust  would  only  arise  from  the  exercise  of  the  power  and 
the  ratification  thereof  by  the  creditors,  and  the  moment  that  was  done  the  directors 
would  cease  to  be  trustees.  If  these  directors  had  prescribed  terms,  and  they  were 
rejected  by  the  plaintiff,  could  a  court  of  equity  take  the  motter  otit  of  thetr  hands 
and  prescribe  different  terms,  or  enforce  the  mortgage  on  more  favorable  terms 
to  the  creditors?  Certainly  not.  The  company  had  not,  at  the  time  it  executed 
this  mortgage,  and  never  had,  so  far  as  the  facts  here  show,  that  contract,  and  Ae 
principle  decided  is.  that  no  particular  formula  of  words  is  necessary  to  the  creation 
of  an'express  obligation  to  do.  or  forbear  to  do  a  particular  act.  TTiat  where  in  the 
body  of  the  instrument  or  the  recitals  or  reference,  there  is  manifested  a  clear  in- 
tention that  a  party  shall  do  a  certain  act,  courts  will  infer  a  covenant  in  the  case 
of  a  sealed  instrument,  or  a  promise  if  the  instrument  is  unsealed,  for  non-peilonn- 
ance  of  which  an  action  will  lie. 

The  covenant  here  is  that  the  consolidated  bonds  shall  not  be  used  for  any 
other  purpose  than  to  retire  the  outstanding  indebtedness,  but  that  covenant  has  ^e 
express  condition  that  they  shall  be  used  for  that  purpose,  only  upon  such  terms 
as  the  covenantor's  agent  may  from  time  to  time  prescribe,  which  terms  arc  subject 
to  acceptance  or  rejection  by  the  holders  of  the  outstanding  indebtedness. _  Hence, 
it  comes  not  within  the  rule  of  the  cases  cited  to  support  the  claim,  that  a  covenant 
not  to  use  them  for  any  other  purpose  is  a  covenant  to  use  them  for  that  purpose. 
Ketcham  v.  St.  iLouis,  101  U.  S.,  306,  grew  out  of  a  loan  of  seven  hundred  thousand 
dollars  in  bonds  by  the  county  of  St.  Louis  to  the  Pacific  Railroad  Company, 
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under  an  agreement  thai  "The  fund  commissioners  of  the  Paidfic  Rjaikoad,  or  such 
persons  as  may  at  any  time  hereafter  have  the  custody  of  the  funds  of  the  railroad 
company,  shall  every  month,  after  said  bonds  are  issued,  pay  into  the  county  treas- 
ury of  St  Louis  couAty,  out  of  the  earnings  of  the  Pacific  Railroad,  four  thousand 
dollars,  and  one  thousand  dollars  each  'December  to  meet  the  interest  on  said 
bonds;  «aid  payments  to  continue  until  said  bonds  are  paid  off  by  <the  Pacific  Rail- 
road  Company."  This  was  held  to  create  an  equitable  lien.  The  authorities  therein 
cited  are  all  based  upon  agreements  which  the  court  ^nds,  created  a  trust  or  lien, 
where  such  was  the  intention,  but  none  of  them  present  the  question  here  raised.  If 
the  assumption  was  true  that  this  mortgage  was  intended  as  a  security  for  these 
equipment  bonds,  the  case  cited  would  be  applicable;  but  I  have  already  expressed 
my  opinion  that  no  such  intention  existed.  If  such  was  the  intenlion,  it  might  be 
true  that  it  would  not  be  necessary  that  the  creditors  should  be  technically*  parties 
to  the  instrument.  It  might  be  treated  as  an  assignment  for  the  benefit  of  these 
creditors,  and  in  that  event  the  question  of  laches  on  the  part  of  the  credit^s  would 
be  a  material  inquiry,  as  to  whether,  after  the  lapse  of  time  and  the  interv^ping  of 
other  rights,  the  same  might  not  be  revoked  and  the  trust  destroyed.  )But  this  is 
not  an  assignment,  and  no  such  question  arises,  although  discussed  in  argument  at 
some  lengdi. 

Third  and  fourth.     This  will  be  considered  together. 

It  already  appears  that  on  the  twenty-ninth  day  of  May,  1865,  The  Toledo  & 
Wabash  Railway  Company  was  a  separate  organization,  owning  a  line  of  railway 
extending  from  Toledo  in  Ohio,  to  State  Line  City,  in  Indiana.  It  owned  the 
debts  enumerated  in  ihe  consolidation  agreement,  secured  and  unsecured.  Its 
property  was  valued  and  went  into  consolidation  at  an  agreed  value  of  ten  million 
dollars.  Upon  that  day,  May  29,  1865,  it  entered  into  an  agreement  of  consolida- 
cion  with  the  other  companies  named,  by  which  was  formed  the  Toledo,  <Wabash 
&  Western  Railway  Company.  This  agreement  of  consolidation,  which  was  sub- 
mitted to  and  ratified  by  its  stockholders,  is  fully  set  out  in  the  statement  of  facts. 

The  statute  authorizing  this  consolidation  is  the  act  of  April  10,  1876,  S.  &  C, 
page  827. 

Section  2  provides  that  the  consolidation  shall  be  made  under  the  conditions 
and  restrictions  following: 

First — ^The  directors  of  the  several  eorporations  may  enter  into  a  joint  agree- 
ment under  the  corporate  seal  of  each  company,  for  the  consolidation  of  said  com- 
panies, and  prescribing  the  terms  and  conditions  thereof,  the  mode  of  carrying  the 
same  into  eflfect,  the  name  of  the  new  corporation,  ♦  *  ♦  the  agreement  of  a 
single  creditor  to  enter  into  the  scheme  of  consolidating  these  debts  into  a  single 
mortgage,  or  of  diluting  the  security  of  one  class  of  creditors  by  mixing  it  with  the 
unsecured  debts  of  another  class.  It  proposed  a  scheme  which  it  no  doubt  believed 
the  parties  would  eventually  be  able,  'by  arrangement,  to  unite  upon;  but  it  was 
impossible  then  to  do  any  more  than  it  did  do;  place  the  power  in  the  hands  of 
agents  to  negotiate  and  agree  with  these  creditors,  and,  if  that  was  done,  authorize 
the  trustees  under  this  mortgage  to  use  these  consolidated  bonds  to  carry  out  such 
agreement. 

What  has  a  court  of  equity  here  to  deal  with?  Equity  never  enforces  the  exe- 
cution of  a  power  where  it  is  not  coupled  with  a  trust.  Story  Eq.,  169,  170;  Lead- 
ing Cases  in  Equity — 4th  Am.  ed.,  page  379;  marginal  page,  243;  Howard  v.  Oar- 
pooter,  11  Md.,  282;  Powell  on  Powers,  page  131;  Sugden  on  Powers,  II,  p.  JL57, 
(marginal). 

I  do  not  deem  k  necessary  to  consider  the  question  whether  plaintiflF,  and 
those  from  whom  he  obtained  his  bonds,  are,  by  reason  of  laches,  to  be  denied  the 
enforcement  of  any  equitable  right  under  this  mortgage,  or  whether  the  claim  is 
now  stale,  even  if  once  meritorious,  because  I  think  no  right  ever  accrued  to  them 
under  the  mortgage  to  be  lost  by  laches,  no  right  of  election  to  be  wiaived  by  a 
failure  to  exercise  it. 

I  have  examined  the  authorities  reHed  upon  by  counsel  for  plaintiff,  and  they 
^o  not  sustain  the  claim  here  asserted.  I  can  only  notice  a  few  of  them:  Stable- 
ton  v.  Ellison,  21  O.  S.,  527,  was  a  case  where  under  the  will  of  John  Ellison,  his 
widow  took  a  life  estate  in  the  land  of  the  testator,  with  the  power  of  making  dis- 
tribution to  his  children,  discretionary  as  to  the  time  of  making  the  distribution, 
the  parcel  to  be  given  each  and  the  valuations  to  be  affixed  to  each  parcel,  but 
-defined  and  limited  in  this,  that  the  whole  estate  must  be  distributed,  giving  to  each 
ehild  a  part,  and  to  each  what  the  widow  honestly  believed  to  be  an  equal  part  She 
-died  wifliout  fully  executing  the  power,  and  the  action  was  for  an  equitable  partition. 
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Had  she  executed  the  power  in  gt>od  faith,  her  discretion  would  not  have  been 
interfered  with ;  but  having  failed  to  exercise  it  in  part,  the  court  did,  allowing  such 
portions  as  were  executed  to  stand  as  final. 

The  case  of  Huston  v.  Craighead,  23  O.  S.,  198,  is  another  case  arrising  under  a 
will,  and  is  but  an  affirmation  of  the  same  principle  as  the  former  case. 

Martin  v.  Funk,  76  N.  Y.,  134,  decides  that  a  donor,  depositing  money  in  a 
bank  for  a  donee,  does  enough  to  make  a  valid  gift,  thereby  creating  a  trust,  to  the 
validity  of  which  it  is  not  essential  that  the  property  should  be  possessed  by  the 
cestui  que  trust,  or  that  the  latter  should  be  informed  of  the  trust.  The  question 
was  whether  the  gift  was  consummated,  or  whether  it  remained  incomplete,  or 
rested  in  mere  intention.  If  the  donor  had  reserved  in  herself  the  power  to  there- 
after prescribe  the  terms  upon  which  alone  the  gift  should  take  efiFect.  and  never 
prescribed  such  terms,  the  decision  would  have  been  different,  necessarily. 

Payne  v.  Wilson,  74  N.  Y.,  348,  is  a  case  where  H  agreed  with  defendant  P, 
in  writing,  who  was  the  owner  of  certain  lands,  and  with  D,  who  had  a  contract  for 
the  purchase  thereof,  to  advance  money  for  the  erection  of  buildings,  they  agree- 
ing to  give  him  a  mortgage,  which  was  defective,  and  subsequently  another.  In 
the  meantime  a  mechanic's  Hen  was  filed,  and  the  court  enforced  the  equitable  lien 
of  H  as  prior  to  the  mechanic's  lien. 

I  do  not  find  anything  in  the  facts  or  opinion  which  adds  anything  to  the  case 
of  Neil  V.  Kinney,  11  O.  S.,  58,  decided  in  Ohio,  or  throws  any  light  upon  the 
question  now  under  consideration. 

Booth  V.  Cleveland  Mill  Co.,  74  N.  Y.,  15,  was  a  case  upon  a  mutual  contract, 
and  involved  tlie  construction  of  and  the  manner  of  converting  the  capital  stock  of 
each  of  said  companies  into  that  of  the  new  coirporation,  <with  such  other  details 
as  they  shali  deem  necessary  to  perfect  such  new  organization  and  the  consolidation 
of  said  companies. 

Second — Said  agreement  shall  be  submitted  to  the  stockholders  of  each  of  said 
companies;  *  *  *  and  at  the  said  meeting  of  stockholders  the  agreement  ci 
said  directors  shall  be  considered,  and  a  vote  by  ballot  taken  for  the  adoption  or 
rejection  of  the  same;  ♦  ♦  ♦  and  the  agreement  so  adopted,  or  a  certified  copy 
thereof,  shall  be  filed  in  the  office  of  secretary  of  state,  and  shall  be  deemed  and 
taken  to  be  the  agreement  and  act  of  consolidation  of  the  companies.  And  a  copy 
of  said  agreement  and  act  of  consolidation,  duly  certified  by  the  secretary  of  state, 
under  the  great  seal  of  the  state  of  Ohio,  sha'll  be  evidience  of  the  existence  of  said 
corporation. 

Section  3  providing — "Upon  making  and  perfecting  the  agreement  and  act  as 
provided  in  the  preceding  section,  and  filing  the  same,  or  a  copy  thereof,  with  the 
secretary  of  state,  the  several  corporations,  parties  thereto,  shall  be  deemed  and 
taken  to  be  one  corporation,  possessing  within  this  state  all  the  rights,  privileges 
and  franchises,  and  subject  to  all  the  restrictions,  disabilities  and  duties  of  such  a 
corporation  of  this  state  so  consolidated." 

Section  4,  likewise  relates  to  the  corporate  powers  and  the  election  of  direc- 
tors of  the  new  company. 

'Section  5.  Upon  the  election  of  the  first  board  of  directors  of  the  corporation 
created  by  said  agreements  of  consolidation,  and  by  the  provisions  of  this  act,  all 
and  singular  the  rights,  privileges  and  franchises  of  each  of  said  corporations,  par- 
ties to  the  same,  and  all  property,  real,  personal  and  mixed,  and  debts  due  on 
account  of  subscriptions  of  stock  or  other  things  in  action,  without  further  act  or 
deed;  and  all  the  property,  all  rights  of  way,  and  all  other  interests,  shall  be  as 
effectually,  the  property  of  the  new  corporation  as  they  were  of  the  former  corpora- 
tions, parties  to  said  agreement;  and  the  title  to  real  estate,  either  by  deeds,  gift, 
grant,  or  by  appropriation  under  the  laws  of  this  state,  shall  not  be  deemed  to 
revert  or  be  impaired  by  reason  of  this  act.  Provided,  That  all  rights  of  creditors, 
and  all  liens  upon  the  property  of  cftther  of  said  corporations,  shall  be  preserved 
unimpaired,  and  the  respective  corporations  may  be  deemed  to  be  in  existence  to 
preserve  the  same,  and  all  debts,  liabilities  and  duties  of  either  of  said  companies 
shall  thenceforth  attach  to  said  new  corporation,  and  be  enforced  against  tt  to  the 
same  extent  as  if  said  debts,  liabilities  and  duties  had  been  contracted  by  it. 

^  By  this  agreement  of  consolidation,  and  the  force  of  this  statute,  as  soon  as 
the' new  company  organized  by  electing  its  directors,  all  the  property  of  every  kind 
of  the  Toledo  &  'Wiabash  Railway  Company  passed  from  it,  and  became  vested  in 
the  Toledo,  Wabash  &  Western  Railway  Company,  and  the  oM  company  became 
extinct,  except  for  the  single  purpose  provided  in  section  6  of  the  act  aforesaid. 
Upon  this  agreement,  filed  with  the  secretary  of  state,  for  its  foundation,  stands  the 
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new  corporation  and  its  right  to  the  property  of  the  old  ones.    (Section  3  of  the 
act  aforesaid.) 

The  subsequent  proceedings  down  to  the  foreclosure  suit  on  the  gold  mort- 
gage, and  the  sale  of  the  property,  are  sufficiently  enumerated  in  the  statement  of 
facts.  ' 

It  was  upon  the  institution  of  this  suit  (the  foreclosure  suit),  if  not  because  of 
it,  that  the  company  ceased  paying  interest  upon  the  equapment  bonds,  which  it 
had  done  up  to  the  November  previous. 

The  decree  ordered  the  sale  of  the  property  subject  to  the  lien  of  all  mortgages 
and  trust  deeds  prior  to  the  gold  mortgage,  including  the  lien  of  the  consolidated 
mortgage,  whic*h  was  found  to  be  duly  made  and  recorded,  and  a  lien  upon  the 
property  (but  without  determining  the  amount  thereoO,  and  contained  this  clause: 

"And  that  the  sale  of  said  road,  property,  equipments  and  franchises  be  made, 
subject  to  the  priority  and  continuance  of  said  several  mortgage  liens,  and  without 
prejudice  to  any  claim  which  may  be  made  by  the  holders  of  the  bonds  called 
equipment  bonds,  referred  to  in  the  petition,  as  to  which  all  questions  arising  are 
left  open." 

By  this  provision  any  rights  the  said  bondholders  may  have  in  the  property 
are  reserved  to  them.     Ham  v.  Toledo,  Wabash  &  Western  Ry,  Co.,  29  O.  S.,  179. 

This  order  of  the  court  was  made  after  the  ho«lders  of  the  equipment  bonds  had 
asked  the  court  to  allow  them  to  become  parties  to  the  suit,  which  was  resisted  by 
the  company's  attorneys,  and  to  save  their  rights. 

The  sale  was  made  June  10,  1876,  to  Ellis  and  others,  who  afterward  conveyed 
the  same  to  the  Wabash  Railway  Company.  The  deeds  from  the  master  commis- 
sioner, and  from  Ellis  and  others,  to  the  Wabash  Railway  Company,  refer  to  the 
decree,  and  recite  in  effect  its  terms. . 

The  Wabash  Railway  Company  then,  by  articles  of  consolidation  with  o  her 
companies,  yielded  up  its  existence  to  the  present  defendant,  the  'Wabash,  St.  Louis 
&  Pacific  Railway  Company,  which  company  now  has,  by  virtue  of  the  proceedings 
al»ready  cited,  all  of  the  property  of  the  old  Toledo  &  iWaibash  Railway  Company 
(which  company  issued  the  bonds  upon  which  this  suit  is  founded),  and  claims  that 
it  has  title  to  the  property,  freed  from  any  lien  or  liability  to  pay  any  oi  these  unse- 
cured debts. 

In  the  state  of  Alabama,  the  legislature  of  that  state  passed  an  a<ct,  which  was 
approved  February  23,  1860,  (Acts  of  Alabama,  1859-60,  page  253,)  entitled  "an  act 
to  incorporate  the  Western  Railroad  Company  of  the  state  of  Alabama."     Sections" 
21,  22,  et  seq.,  of  that  act  are  as  follows: 

"' Aa  act  to  ijncorporate  the  Western  Raislroad  Company  of  the  state  of  Alabama. 

"Section  21.  Be  it  further  enacted.  That  said  company  may,  by  its  president 
and  directors,  by  and  with  the  consent  of  a  majority  of  the  st\K:kholders  in*  value, 
contract  for  the  purchase  of  the  Montgomery  &  West  Point  Railroad  and  for  the 
Alabama  &  Mississippi  River  Railroad,  with  ail  their  outfits  and  property  of  every 
description,  or  for  either  of  them,  so  as  to  form  ^t.  continuous  line  of  rairoad 
contemplated  and  described  by  the  acts  of  the  congress  of  the  United  States, 
approved  the  4th  of  September,  1841,  appropriating  the  two  per  cent,  fund  of  the 
states  of  Alabama  and  Mississippi,  to-wit:  From  a  point  on  the  Chattahoochie 
river  opposite  West  Point,  in  the  state  of  Georgia,  across  the  state  of  Alabama,  in 
the  direction  of  Jackson,  in  the  state  of  Mississippi. 

'"Section  2*2.  Be  it  further  enacted.  That  witlii  a  view  to  such  purpose,  and  in 
order  that  said  railroads,  or  either  of  them,  when  purchased,  may  be  mcorporated 
into  the  Western  Railroad  Company  of  Alabama,  the  president  and  directors  of 
said  companies  may,  upon  such  purcha^s  being  made,  by  and  with  the  consent 
of  a  majority  of  the  stockholders  in  value,  surrender  thelir  charter  to  the  comp- 
troller of  public  accounts;  and  upon  such  notice  being  given,  and  the  publication 
of  the  same  being  made  in  some  newspaper  published  in  the  city  of  'Miontgomery, 
for  at  least  thirty  days,  the  road,  or  roads  thus  purchased,  shall  be  incorporated 
with  the  -Western  Railroad  Company  of  'Alabama,  and  be  governed  by  the  pro- 
visions of  this  act  in  all  respects,  as  if  said  road  or  roads  had  been  const.-ucted  under 
its  provisions.  The  purchases  herein  provided  for,  or  the  surrender  of  the  fran- 
chises, shall  in  no  way  affect  the  rights  of  the  creditors  of  the  company,  or  com- 
panies, whose  roads  may  be  purchased,  and  their  separate  existence  shall  be  con- 
tinued as  to  all  the  rights  and  remedies  of  creditors,  and  the  president  of  the  com- 
pany incorporated  fby  this  act  shall  be  held  in  law,  as  to  service  of  process,  as  the 
president  of  the  other  company  or  companies,  whose  roads,  works  and  property 
may  be  purchased;  and  the  said  Western  Railroad  Company  may  sue  for  and 
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recover  in  its  name  all  debts  due  and  demands  from  any  debtor  to  said  companjr 
whose  roads  and  property  may  be  so  purchased. 

Section  22,  contains  those  provisions  of  the  statute  which  are  the  correspond- 
ing ones  in  that  act  to  those  relating  to  the  creditors  of  the  old  company  in  our 
staitute:  the  mateml  difference  being  that  our  statute  expressly  gives  the  crediitor 
an  action  at  law  against  the  consolidated  company.  The  agreement  hereafter  men- 
tioned j^ve  that  right  to  the  creditor  in  that  case. 

The  ^Mbntgomery  &  -West  Point  Railroad  Company,  at  that  time,  was  indebted 
to  the  amount  of  about  two-thirds  the  value  of  all  its  property,  a  part  of  whi<ch 
deibt  was  unsecured  income  bonds  and  floating  debt.  The  stockholders  of  the 
Montgomery  &  West  Point  Railroad  Company  passed  a  resolution  authoriz'ng 
its  sale  under  the  provisions  of  the  twenty-first  and  twenty-second  sections  of  the 
charter  of  the  Western  Railroad  Company,  said  last  named  oompany  to  assume 
all  the  obligations  of  this  company,  and  issue  stock  of  the  new  company  share  for 
share  of  the  old  stock."  On  the  first  day  of  September,  1870,  the  Western  Ra  Iroad 
Company  took  possession  of  this  property  without  any  deed,  and  a  surrender  of 
the  charter  of  the  company  was  made  to  the  state.  Previous  to  the  commencement 
of  this  suit  next  referred  to,  the  Western  Railroad  Company  made  its  bonds  and 
trust  deed  to  secure  them  for  one  million,  two  hundred  thousand  dollars,  September 
15,  1870,  which  was  foreclosed  by  the  trustees,  and  the  entire  property  sold  in  1875. 
The  unsecured  orediitors  already  mentioned  were  not  parties  to  the  suit,  but  thev 
bring  a  suit,  in  the  chancery  court  of  Montgomery,  claiming  that  they  are  entitled 
to  be  paid  out  of  the  property  of  their  original  debtor,  and  had  a  lien  thereon 
superior  to  that  created  by  the  trust  deed  of  September  15,  1870.  The  c^se  is 
reported  in  15  Ala..  153,  et  seq.,  and  I  quote  from  the  opinion  of  the  court: 

"It  is  agreed,  though,  that  the  enactment,  declarmg  that  the  purchase  of  the 
railroad  and  other  property  of  the  West  Poiwt  Company,  and  the  surrender  of  its 
framchises  shall  in  no  way  affect  the  rights  of  its  creditors,  wa^  intended  only  to 
entitle  them  to  sue  at  law  as  they  before  might  have  done.  ♦  *  *  The  legisla- 
ture did  not  (tbey  say)  mean  to  embarrass  the  transfer  of  the  railroad  and  property 
from  one  company  to  the  other,  by  incumbering  the  same  with  liens  which  did  not 
previously  exist;  but  the  Western  Railroad  Company  acquired  the  property  in  the 
same  plight  that  the  Montgomery  &  West  Point  'Company  held  it,  and  succeed^ 
to  the  power  of  the  latter  to  create  a  lien,  by  a  second  or  third  mortgage  to  secure 
bonds  of  a  new  issue,  the  holders  of  which  would  be  entitl<ed  to  enforce  this  security 
against  and  to  the  prejudice  of  the  h^olders  of  the  unsecured  debt  of  the  Montgomery 
&  West  Point  Railroad  Company.    Let  us  examine  these  propositions." 

The  court  liien  considers  the  provisions  of  that  statute,  and  in  relation  to  the 
clause  of  the  statute  professing  to  secure  the  rights  of  the  creditors,  inquires: 

**Wiat  were  the  rights  that  might  <be  so  preserved?  A  private  corporation 
chartered  to  transact  business  is  a  trustee  of  the  capital,  property  and  effects — first, 
for  the  payment  of  its  creditors,  and  afterwards  for  the  benefit  of  its  stockholders. 
True,  while  it  continues  in  life  and  operation  according  to  the  design  of  its  charter, 
its  general  creditors  have  no  specific  lien  wlhich  would  entitle  them  to  sue  't  in  n 
court  of  equity,  yet  during  that  time  its  property  and  effects,  which  the  law  pre- 
sumes woirld  not  be  dishonestly  put  out  of  its  reach,  are  liable  and  might  be  sub- 
jected to  the  payment  of  its  debts  by  an  action  at  law  against  it,  if  not  paid  volun- 
tarily. But  if  leaving  its  debt  unpaid,  its  capital,  property  and  effects  are  distributed 
among  stockholders  and  transferred  for  their  benefit  to  third  persons  w4io  are  net 
bona  fide  purchasers  without  notice,  and  still  more,  if  the  corporatrcn  be  dissolved, 
or  become  so  disorganized  that  it  cannot  be  made  answerable  at  law,  then  a  court 
of  equity  will  pursue  and  lay  hold  of  such  property,  and  apply  the  same  to  the  pay- 
ment of  what  it  owes  to  its  creditors. 

"A  suit  having  that  object  is  the  most  direct,  if  not  the  only  efficient  means,  of 
asserting  and  vindicating  any  right  of  the  creditors  in  such  a  case  as  the  present; 
and  to  hold  that  it  is  not  maintainable  would  be  to  refuse  to  give  any  real  effect  to 
the  saving  dause  in  the  statute,  if  any  strch  clause  was  necessary  to  enable  them  to 
maintain  the  suit.  Certainly,  if  by  virtue  of  the  act,  one  of  the  contracling  com- 
panics  might  transfer  all  of  its  ample  property  and  effects,  out  of  whch  its  credi- 
tors ought  to  be  paid,  to  the  other,  perhaps,  weaker  company,  in  consideration  of 
admitting  the  stockholders  of  the  former  to  become  shareholders  of  its  property 
thus  augmented,  and  might  then — ^by  a  sort  of  legal  suicide — step  out  of  existence, 
leaving  those  creditors  to  sue  at  law  the  survKing  company,  which  they  had  nerer 
dealt  with  or  accepted  as  their  debtor,  their  rights  would  be  very  seriously  affected 
thereby." 
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That  the  Toledio  &  Wabash  Railway  Company,  who  issued  these  equipmerwt 
bonds,  was  as  completely  dissolved  and  disorganized  so  that  it  could  be  made 
answerable  at  -law  as  the  Montgomery  &  West  Point  Railroad  Company  by  the 
surrender  of  its  charter,  but  that  its  separate  existence  continued  as  to  the  rights  of 
creditors,  is  very  apparent.  Ml  of  its  property  of  every  kind  passed  as  completely, 
under  the  consolidation,  to  the  new  company,  as  it  could  by  any  form  of  convey- 
ance. 

In  Shields  v.  OWo,  5  Otto,  319,  Mr.  Justice  Swayne,  for  the  court,  in  con- 
struing this  same  Ohio  statute,  says: 

"The  legislature  has  provided  for  the  consolidation.  In  each  case,  before  it 
took  place,  die  original  companies  existed  and  were  independent  of  each  other.  It 
could  not  occur  without  their  consent.  The  consolidated  company  had  then  no 
existence.  It  could  have  none  while  the  original  corporations  subsisted.  All,  the 
old  and  the  new,  could  not  co-exist  It  was  a  condition  precedent  to  the  ex'st- 
cnce  of  the  new  corporation  that  the  old  ones  should  first  surrender  their  validity 
and  submit  to  dissolution.  That  being  done,  eo  instanti,  the  new  company  came 
into  existence." 

See  also  Railroad  Company  v.  Georgia,  98  U.  S.,  359,  which  construes  the  Geor- 
gia statute,  decided  by  Justice  Strong: 

"That  generally  the  effect  of  consolidation  as  distinguished  from  a  union,  by 
merger  of  one  company  into  another,  is  to  work  a  dissolution  of  the  companies 
consolidating  and  to  create  a  new  corporation  out  of  the  elements  of  the  former,  is 
asserted  in  many  cases,  and  it  seems  to  be  a  necessary  result 

Quoting  'MidMiahon  v.  Morri'son,  16  Ind.,  172;  <Lanman  v.  Lebanon  Valley 
Railroad  Company,  30  Pa.  St,  42;  Clearwater  v.  Meredith,  1  Wall,  40. 

The  principle  of  equity  which  is  asserted  in  the  Alabama  case — ^that  the  prop- 
erty oi  a  private  corporation  is  a  trust  fund  for  the  benefit  of  its  creditors,  which. 
upon  the  dissolution  of  the  corporation,  or  the  distribution  of  the  properly  among 
its  stockholders,  or  upon  its  being  transferred  for  their  benefit,  or  without  consider- 
ation— win  be  pursued  and  laid  hold  of  by  a  court  of  equity  until  it  passes  into  the 
hands  of  a  bona  fide  purchaser,  and  applied  to  the  payment  of  the  creditors,  is  well 
established. 

True,  -while  the  corporation  is  doing  business  its  power  of  disposition  of  the 
property  within  the  sco(>e  of  its  authority  and  the  line  of  its  l)u$iness  cannot  be 
embarrassed  by  any  specified  lien  of  the  general  creditor,  but  when  the  corporati.)n 
ceases  to  have  the  power  to  manage  and  control  it,  by  dissolution,  whether  by 
insolvency  or  otherwise,  the  lien  of  the  creditor  attaches  to  the  property,  and  may 
be  enforced  against  it  until  it  passes  to  (bona  fide  purchasers. 

I  cannot  disconnect  this  proposition,  very  well,  from  the  consideration  of  the 
Otlier  principle  of  equity  referred  to,  which  has  an  important  force,  and  the  facts 
out  of  which  that  principle  is  invoked. 

Section  2  of  the  act  provides  that  "the  directors  of  the  several  corporations 
may  enter  into  a  joint  agreement  *  ♦  ♦  for  the  consolidation  of  the  companies, 
and  prescribing  the  terms  and  conditions  thereof." 

The  act  then  provides  for  the  submission  of  this  agreement  to  the  stockholders, 
and  the  method  of  its  adoption  or  rejection:  "And  the  agreement  so  "adopted 
*  *  *  shall  be  deemed  and  taken  to  be  the  agreement  and  act  of  consolidation 
of  said  companies." 

By  this  agreement  of  consolidation  the  property  of  the  Toledo  &  Wabash  Rail- 
way Company  was  put  in  at  ten  million  dollars,  with  an  express  stipulation  that  by 
the  consolidated  company  (as  a  consideration  in  legal  eflFect)  the  bonds  in  question 
should  "be  protected  as  the  same  shall  respectively  fall  due." 

This  consolidation,  therefore,  resulted  from  an  agreement  between  the  parties, 
and  it  was  by  virtue  of  that  agreement,  and  the  effect  which  the  statute  j?ave  to  it, 
that  the  property  was  transferred  from  the  old  to  the  new  company.  The  terms 
of  the  transfer  required  the  new  company,  the  grantee,  to  pay  the  debts  of  the  old 
company  speciaWy  enumerated — to  protect  the  creditors  enumerated. 

The  principle  of  equity  which  is  invoked  here  is,  that  when  property  is  trans- 
ferred to  another  upon  condition  of  paying  some  third  person  a  debt,  the  latter 
acquires,  in  addition  to  any  personal  remedy  against  the  vendor  upon  his  promise 
to  pay  the  debt,  an  equitable  lien  which  may  be  enforced  'by  a  court  of  equity 
against  the  property,  until  it  goes  into  the  hands  of  a  bona  fide  purchaser.  (Story 
Eq.,  1244-1246;  Clyde  v.  Simpson,  4  O.  S.,  446;  Vanetter  v.  Vanetter,  3  Grat.,  118). 

In  the  last  case,  3  Grat.,  the  grantor  conveyed  all  of  his  real  estate  by  deed  in 
consideration  that  the  grantee  would  pay  his  grantor's  debts,  and  an  annuity.    The 
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action  was  by  creditors,  and  the  court  held  that  the  grantee  was  not  onl^  personally 
liable,  but  that  a  court  of  equity  would  treat  the  subject  as  in  the  nature  of  a  trust 
for  the  creditors,  and  establish  a  lien  on  the  property  while  in  the  hands  of  the 
grantees,  or  their  representatives,  as  a  means  of  compel]  ng  payment,  althiujh  it 
was  tound  there  was  no  trust  expressly  created  by  the  deed,  and  although  bona  fide 
purchasers  might  not  be  bound  by  it. 

In  Gyde  v.  'Simpson,  4  O.  S.,  462,  the  same  principle  is  announced  in  a  case 
where  a  devise  was  made  by  will  of  real  estate,  with  a  direction  to  the  devisee  to 
pay  a  specific  amount  to  each  of  the  testator's  children.  The  devisee  conveyed  the 
land  to  Clyde,  who  had  notice  that  the  legacies  were  not  paid,  and  the  legatees 
sought  to  charge  their  legacies  as  a  specific  lien  on  th«  property;  and  the  court, 
after  holding  the  lien  attached,  says: 

'^When  Moore  Simpson  accepted  the  devise  and  took  possession  of  the  estate, 
he  became  absolutely  bound  to  pay  these  legacies  as  a  part  of  its  purchise  price. 
If  he  had  taken  the  title  by  deed,  an  undoubted,  equitable  Hen  for  these  payments 
would  have  attached,  and  I  am  wholly  unaible  to  sec  how  a  doctrine  resting  upon 
the  broad  foundations  of  justice  and  conscience,  and  which  will  not  permit  one  to 
keep  the  estate  of  another  until  the  consideration  is  paid  (Second  Story's  Eq.,  1219,) 
can  be  made  to  depend  upon  the  manner  in  which  the  title  is  derived." 

This  equitable  rule  existed  at  the  time  of  the  passage  of  this  statute.  Has  it 
been  changed  by  the  statute? 

The  difference  'between  these  two  pix>positions,  upon  which  the  equitible  lien 
is  claimed,  is,  that  in  the  first  case  the  lien  which  arises  upon  the  insolvency  and 
dissolution  of  the  corporation  is  a  general  charge  in  favor  of  all  the  creditors  gen- 
erally, while  if  the  lien  arose  by  reason  of  the  transfer  of  the  property  by  the  agree-' 
ment,  it  is  a  specific  charge  in  favor  of  the  specific  creditors.  In  either  case  it 
would  include  the  bonds. 

If  any  importance  attaches  to  the  distinction,  it  might  arise  from  a  claim  that 
the  statute  conferred  power  of  sale  on  the  new  company,  and  that  purchasers  were 
not  bound  to  look  to  the  application  of  the  purchase  money,  where  the  charge  was 
in  favor  of  creditors  generally;  while,  if  the  charge  was  in  favor  of  specified  cred- 
itors, they  Would  be  so  bound.     Clyde  v.  Simpson,  4  O.  S..  445. 

The  existence  of  these  equitable  rules  is  not  denied,  but  it  is  asserted  that  they 
have  no  application  to  the  facts  here  disclosed.     It  is  contended,  to  state  it  briefly, 

'First — ^That  the  consolidation  under  the  statute  left  the  new  corporation  as  free 
with  respect  to  this  property,  as  was  the  old  company,  to  mortgage  it  for  a  new 
debt  of  its  own  contracting,  or  to  prefer  creditors  other  than  those  of  the  old  cor- 
poration, and  thereby  create  a  lien  which  will  be  preferred  to  debts  of  every  kind 
not  thus  secured,  and  in  the  execution  of  mortgages,  since  the  consolidated  com- 
pany may  have  exercised  that  right;  and, 

Second — This  property  vested  in  the  new  corporation  by  ooerat'on  of  ihis 
statute,  and  the  consolidation  agreement  is  in  no  sense  a  sale,  with'n  the  mraninff 
of  the  equitable  rule  referred  to,  but  rather,  as  one  of  the  counsel  claims,  the  fomia- 
tion  of  a  partnership  into  which  any  person  may  put  his  entire  property  so  as  to 
subject  it  to  the  partnership  debts  in  preference  to  his  individual  debts. 

Let  us  examine  these  claims.  In  support  of  the  latter  proposi'ion  the  case  of 
Railroad^  v.  Georgia,  ante,  is  relied  upon,  but  fails  to  sustain  it.  Justice  Strong,  in 
deciding  that  case,  uses  this  language:  "When^  as  in  this  case,  the  stock  of  two 
companies  is  consolidated,  the  stockholders  become  partners,  or  quasi  partners  in 
a  new  concern."  The  old  corporation,  by  the  decision,  are  held  to  be  extinct,  but 
the  stock  of  the  old  corporitions  formed  by  consolidation  the  stock  of  the  new,  by 
force  of  the  Georgia  statute,  and  the  stockholders  become,  qnasi  partners  Th^re 
is  no  partnersihip,  certainly,  between  the  corporations,  under  the  new  name,  for  no 
corporation  entering  into  the  consolidation  sun-'ives  it;  and  it  would  be  a  partner- 
ship with  all  its  members  dead. 

It  seems  to  me  that  if  the  eld  companies,  by  the  terms  of  the  agreement, 
expressly  stipulated  that  the  old  .lebts  should  be  a  specific  charge  upon  the  estate 
conveyed,  making  an  express  trusv .  it  wouM  not  violate  any  prov'sion  of  this  stat- 
ute; and  whatever  name  be  given  tl.is  agreement,  it  is  by  virtue  of  it  that  the  prop- 
erty passes  from  one  owner  to  another. 

•VV»hat,  then,  is  the  effect  of  the  statute?    It  provides: 

First — ^That  all  property  of  each  of  the  corporations  shall  be  deemed  to  be 
transferred  and  vested  in  the  new  company,  without  further  act  or  deed,  when  the 
agreement  is  ratified  and  filed,  and  upon  the  election  of  the  new  board  of  directors; 
that  is,  upon  completing  the  organizations  of  the  new  company.     There  were  two 
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objects  accomplished  by  this  profision:  iFirst— 'As  the  old  corporations  were  no 
longer  to  exist,  the  consolidation  should  embrace  all  their  property  of  every  kind. 
Second— Recognizing  that  by  whatever  name  it  miglht  be  calltd,  it  was  in  fact  a 
transfer  of  the  property;  as  a  matter  of  convenience  it  provided  a  simple  method 
of  making  that  transfer,  viz:  by  Ming  the  agreement  of  consolidation  with  the 
secretary  of  state,  instead  of  requiring  the  usual  formal  conveyance  recorded  in 
each  county,  leaving  the  parties  free  to  make  such  agreement,  however,  as  tihey 
saw  fit,  not  in  violation  of  the  statute's  express  requirements.    . 

The  statute,  however,  contains  a  proviso  which  is  to  be  a  part  of  this  Jransfer, 
a  limitation  upon  the  power  to  transfer;  "provided,  that  all  rights  of  creditors,  and 
all  liens  "upon  the  property  of  either  of  said  corporations,  shall  be  preserved  unim- 
paired; *  *  *  and  all  de<bts,  liabilities  and  duties  of  either  of  said  companies 
shall  thenceforth  attach  to  said  new  corporation,  and  he  enforced  against  it  to  the 
same  extent  as  if  said  debts,  liabilities  and  duties  had  been  contracted  by  it" 

Without  following  the  very  able  arguments  of  counsel  on  both  sides,  I  am 
satisfied  that  this  statute  was  intended  to  place  upon  the  contracting  parties  these 
limitations: 

First— 'It  must  embrace  the  whole  property  of  the  old  corporationsr  which 
corporations  thereupon  surrender  their  corporate  existence. 

Second— All  the  rights  of  the  creditors,  and  all  liens,  must  be  preserved,  and 
upon  that  condition  all  the  property  of  the  old  companies  is  »o  to  be  vested  in  the 
new  company  as  completely  as  it  was  held  by  the  old  companies  to  the  contract 

Third— ♦In  any  event,  the  new  company  must  be  liable  for  the  debts  as  com- 
pletely as  if  it  contracted  them  itself. 

But  this  provision,  which  gave  to  the  creditor  a  remedy  against  the  new  com- 
pany as  ample  as  existed  against  the  old,  did  not  intend,  and  does  not  operate,  to 
destroy  or  limit  any  right  which  the  creditors  m!ay  have,  and  w?hich  results  from 
any  established  rule  of  law  or  equity;  nor  does  it  preclude  the  parties  from  making 
snch  contract,  as  they  sec  fit,  enlarging  the  rights  of  the  creditors,  or  securing,  by 
any  legail  agreement,  the  payment  of  their  claims.  The  old  companies  mi^ht  stip- 
ulate for  a  mortgage  by  the  new  company,  to  secure  general  creditors,  for  mstance. 
Hence,  I  conclude  that  this  agreement  of  consolidation  is  to  have  precisely  the 
same  construction  as  if  made  under  any  of  the  ^ordinary  methods  of  transferring 
property  by  contract  subject  only  to  the  condition  that  it  shall  not  violate  the 
meaning  and  spirit  of  the  enactment ' 

Thus  construed,  it  appears  to  me  that  the  members  of  the  old  company,  who 
held  this  property  in  trust  primarily  for  its  creditors,  agreed  to  transfer  that  prop- 
erty to  the  new  corporation  for  a  consideration,  to  be  paid  by  the  transferee,  and 
upon  the  expressed  condition  that  it  shouki  pay  to  A,  C  and  C,  the  creditors  of  the 
vendor,  in  specified  amounts,  and  the  residue  in  stock  to  the  old  stockholders.  And 
this  condition  being  expressed  in  the  very  instrument  which  the  statute  substitutes 
for  the  ordinary  mode  of  conveyance,  makes  the  payment  of  those  debts  an 
express  and  specified  charge  upon  the  property  conveyed.  It  is  brought  within 
the  principle  announced  by  the  supreme  court  in  Clyde  v.  Simpson,  already  noticed. 
It  may  be  said  to  be  a  general  charge  under  the  statute,  and  a  specified  charge 
nnder  the  agreement  See  also  the  case  of  Ketchum  v.  St  Louis,  101  U.  S.,  301, 
and  the  numerous  cases  cited  by  counsel  for  plaintiff,  of  which  no  further  special 
notice  can  be  taken.  It  is  therefore  not  in  any  sense  a  latent  equity,  such  as  pur- 
chasers, from  those  having  title  by  deed,  are  not  charged  with  the  duty  of  inquiring 
into. 

The  cAaim  that  such  a  lien  is  fbriDidden  by  the  statute  relating  to  the  recording 
of  mortgages,  at  least  to  the  extent  that  it  shall  not  take  preference  of  a  recorded 
mortgage,  is  not  well  founded.  The  lien  which  existed  here  is  neither  a  mortgage 
nor  an  agreement  for  a  mortgage.  It  is  a  lien  growing  out  of  a  trust  subject  to 
the  payment  of  which  the  title  to  the  property  is  held.  No  one  with  notice  of  the 
existence  of  this  trust  can  obtain  the  property  by  deed  or  mortgage  released  from 
the  trust  without  the  act  of  the  cestui  que  trust  No  one  could,  having  notice  of 
a  vendor's  lien,  obtain  by  mortgage  a  lien  superior  to  it  The  conveyance  by  which 
this  title  is  held  contains  in  it  a  condition  that  creates  a  trust  upon  the  estate.  Hence, 
the  statute  (S.  &  ^C.,  vol.  1,  p.  465,)  or  the  decision  under  it  of  'Bloom  v.  Nogglc,  4 
O.  S.,  45-6,  do  not  affect  the  question.  'See  Clyde  v.  Simpson,  4  O.  S.,  445,  and 
D.  X.  &>B.  R.  R.  Co.  V.  Lewton,  20  O.  S.,  402,  and  Whetsel  v.  Roberts,  31  O.  S.,60S. 

There  are  no  parties  here  who  can  claim  to  be  purchasers  without  notice,  and 
hence  entitled  to  'be  protected  from  this  Hen.    Of  course  all  liens  prior  to  the  con- 
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solidation  were,  and  still  are,  superior  to  any  lien  created  by  or  simultancousiy  with 
the  consolidation;  but  those  are  not  in  dispute. 

It  is  claimed  that  the  agreement  of  consolidation,  as  filed  in  the  office  of  the 
secretary  of  state,  constitutes  the  evidence  of  the  new  company's  title  to  corporate 
existence,  but  not  evidence  of  its  title  to  the  property  acquired  from  its  constituent 
company.  On  the  contrary,  the  agreement  of  consolidation  is  not  oaily  evidence  of 
title  to  the  property,  but  of  the  terms  upon  which  the  title  is  held  by  the  new  com- 
pany. It  is  made — upon  th€  happening  of  another  event,  viz.:  the  election  of  the 
new  board ;  that  is,*  as  soon  as  the  new  corporation  is  so  far  existent  as  to  be  capable 
of  receiving  a  grant — a  sufficient  transfer  of  the  property  without  further  convcy- 
an<;e  by  deed. 

The  statute  does  not  transfer  the  property.  It  declares  what  form  of  instru- 
ment, when  voluntarily  executed  by  the  parties,  and  what  proceedings  or  acts  shall 
be  sufficient  to  effect  a  transfer.  It  declares,  it  is  true,  that  the  transfer  shall  be  of 
the  whole  property;  but  upon  what  terms  or  conditions  is  left  to  the  agreement  of 
the  parties. 

•Notice  that  the  equipment  bondholders  were  claiming  rights  in  the  property 
is  furnished  by  the  provision  of  the  decree  of  foreclosure  reserving  such  rights; 
and  the  reference  to  that  decree  in  the  several  deeds  of  conveyance  thereunder  and 
thereafter  made. 

That  the  owner  of  land  is  chargeable'  with  notice  of  facts  recited  in  the  deeds 
through  which  he  traces  his  title  is  a  proposition  well  established.  (Bonner  v.  Ware, 
10  O.,  469;  17  Wall.,  5:  15  Pet.,  114;  Reeder  v.  Barr.  4  O.,  458;  Sugden  on  Vendor 
chap.  24,  sec.  1,  sub.  25).  Every  fact  necessary  to  establish  the  Tien  is  matter  of 
record,  recited  in  the  very  instruments  throtpgh  which  the  defendant  obtains  its 
title  to  the  property.  No  one  denies  knowledge  of  these  facts  who  is  ai  party  to 
this  action. 

The  very  great  peril  to  which  every  unsecured  creditor  would  be  subjected,  if 
the  claim  of  the  railroad  company  is  correct,  would  occasion  justified  alarm. 
Should  creditors  of  a  solvent  corporation  with  assets  ample  for  their  payment, 
submit,  without  their  consent,  to  have  attached  to  those  assets  the  liabilities  of 
anjother,  or  a  dozien  other,  corporations,  i>erhaps  insolvent,  with  only  a  personal 
claim  against  the  aggregated  corporation,  which  may  owe  debts  of  earlier  maturity 
enough  to  sweep  away  the  entire  property?  The  new  corporation  may,  if  this 
claim  be  correct,  cover  the  property  with  a  mortgage  to  its  entire  value,  to  carry 
out  some  ste-heme  connected  with  the  purposes  of  the  consolidation,  as  was  done  in 
this  case  by  tlie  goW  mortgage,  that  wiW  result  in  disaster  and  ruin.  The  creditors 
have  no  voice,  and  the  directors  and  stockholders  of  the  old  company  have  no 
voice,  beyond  determining  whether  the  consolidation  shall  take  place;  no  power 
to  fix  the  payment  of  these  debts  as  a  condition  upon  which  the  property  shall  pass 
out  of  their  control.  And  a  chapter  might  be  written  of  perils  to  the  creditor,  not 
anticipated,  but  voluntarily  undertaken,  but  which  by  the  force  of  this  statute  assail 
him,  if  the  construction  claimed  for  it  is  correct.  No  construction  could  be  given 
to  any  statute  which  results  in  injustice,  or  a  possibility  of  injustice,  unless  its  plain 
import  requires  it.  The  spirit  of  self-preservation,  which  is  said  here  to  be  ample 
protection  aigainst  these  evils,  and  which  would  prevent  unwise  consolidations,  b 
nothing  more  nor  less  than  self-preservation  of  the  stockholder  whose  interest  may 
be,  and  indeed  naturally  are,  antagonistic  to  the  creditor.  To  rest  the  rights  of 
creditorsyUpon  the  interests  of  stockholders,  as  the  stockhoklers  determine  what 
are  their  interests,  is  to  destroy  every  safeguard  of  the  creditor;  to  aMow  the  stock- 
holders to  receive,  as  a  reward  or  consideration  for  a  consolidation,  the  stock  of 
the  new  company,  whether  augmented  or  not  by  the  aggregate  property  and  debts, 
but  corn-pel  the  creditor  to  depend  upon  the  solvency  or  honesty  of  a  corporation 
he  never  dealt  with,  never  trusted,  is  to  allow  a  violation  of  the  trust  upon  which 
the  property  is  held  by  a  corporation,  if  not  to  impair  the  obligation  of  the  con- 
tract. True,  this  consolidation  statute  and  the  power  granted  by  it,  forms  in  a 
measure  a  part  of  the  contract  with  the  creditor;  but  to  construe 'it  now  so  as  to 
abrogate  well-settled  rules  of  equity  is  unwise,  and  I  think  a  violation  of  its  true 
purport  and  meaning. 
Decree  for  plaintiflF. 

Sprague,  Milburn  &  Sprague,  Rufus  P.  Ranney,  and  George  J.  Comstock.  for 
plaintiff. 

Wager  Swayne,  H.  S.  Greene,  Baker,  Hord  &  Hendricks,  and  John  R.  Osbom, 
for  defendants. 
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1 13  FRAUDULENT  CONVEYANCES. 

[Hamilton  District  Court,  1882.} 

W.  H.  CONSTABLE  v.  JOHN  WEASER  et  al. 

In  an  action  to  set  aside  a  conveyance  by  defendant,  to  one  IF.,  as  made  after  a 
judgment  in  favor  of  plaintiff  against  F.  and  one  W.,  to  defraud  creditors,  where 
the  petition  does  not  show  that  W.  has  any  interest  in  the  property  conveyed, 
nor  IS  any  relief  asked  against  him,  a  motion  to  make  him  a  defendant,  as  be- 
ing a  necessary  party,  will  be  denied. 

On  appeal  from  the  Court  of  Common  Pleas. 

BURNET,  J. 

This  was  an  action  by  a  creditor  of  one  of  the  defendants  to  set  aside 
a  deed  made  to  the  other  defendants,  which,  it  is  claimed  by  plaintiff,  was 
fraudulent.  In  the  year  1869  the  defendant  John  Weaser,  together  with 
Frederick  J.  Kiffer,  made  a  promissory  note  to  the  plaintiff,, Constable,  far 
the  sum  of  $250.00,  payable  one  year  after  date.  The  note  was  dated 
April  29th,  1869;  Frederick  J.  Kiffer  was  surety  upon  the  note  for  Weaser. 
In  the  month  of  December,  1869,  some  four  months  after  the  maturity  of 
the  note,  Kiffer  made  a  conveyance  of  a  farm  in  this  county  to  Weaser 
on  the  following  considerations:  In  consideration  of  the  following  sum 
of  money  to  be  paid  by  Frederick  J.  Kiffer  after  the  death  of  the  grantor, 
the  said  Frederick  J.  Kiffer  and  his  wife  to  the  following  persons,  namely: 
$817.00  to  Jacob  Kiffer,  $817.00  to  Mary  Rehm,  $460.00  to  Elizabeth 
Schultz,  $280.00  to  the  heirs  of  John  Weaser  and  Catherine  Weaser  who 
mjy  be  living  at  the  time  of  the  death  of  the  said  grantors,  to  be  divided 
between  them  equally,  and  for  the  further  consideration  that  said  Fred- 
erick Kiffer  will  comfortably  keep  with  him  the  said  Frederick  J.  Kiffer 
and  wife,  and  provide  for  all  their  wants  during  their  respective  lives,  and 
for  their  decent  burial  after  their  death. 

These  are  the  considerations. 

In  this  action  the  parties  named  in  the  deed  to  whom  the  special  sums 
of  money  are  to  be  paid  upon  the  death  of  the  grantor  and  his  wife  are  not 
made  defendants,  but  only  the  grantee.  Frederick  Kiffer  answers  the 
petition  den)ang  any  knowledge  of  the  judgment  on  the  promissory  note, 
and  therefore  denies  the  same,  and  denies  that  the  conveyance  was  made 
for  the  purpose  of  defrauding  creditors,  but  alleging  that  it  was  made  for 
a  valuable  consideration.  The  facts  appear  to  be  as  follows:  The  note 
was  executed  April  29,  1869,  and  became  due  April  29,  1870.  The  con- 
veyance was  made  in  December,  1869,  and  the  possession  of  the  property 
passed  to  the  grantee.  Subsequently,  in  the  year  1870,  a  judgment  was 
obtained  before  a  magistrate  against  both  of  the  makers  of  the  note, 
principal  and  surety.  An  execution  was  issued  to  the  constable  and 
returned  "no  goods."  In  the  year  1875,  a  transcript  was  filed  in  the  court 
of  common  pleas  for  lien  and  execution,  and  an  execution  was  issued  in 
1875  against  the  property  of  the  defendant,  and  returned  "no  lands  found 
whereon  to  levy."  In  the  year  1877  the  petition  in  this  case  was  filed 
to  set  aside  this  conveyance,  and  to  subject  the  property  to  the  payment 
of  the  judgment.  Meanwhile  the  grantors  in  the  conveyance  had  been 
Kving  with  the  grantee  Frederick  Kiffer,  and  receiving  from  him  the  ful- 
fillment of  his  undertaking  up  to  that  time  by  the  support  that  was  furn- 
ished bv  Frederick  Kiffer  to  them.     The  evidence  in  the  case  proved 
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that  in  1869  the  property  was  worth  the  sum  of  $3,400,  the  sums  required 
to  be  paid  amounted  to  about  $2,400  in  money,  and  in  the  meanwhile  the 
grantors  were  to  receive  their  support.  At  the  close  of  the  testimony 
of  the  plaintiff,  a  motion  was  made  on  the  part  of  the  defendant  to  render 
a  judgment  for  the  defendant.  This  motion  was  granted.  A  motion  is 
now  made  for  a  new  trial  on  the  ground  that  the  court  erred.  It  is  a 
principle  well  known  to  the  law  that  he  who  is  in  debt  cannot  give  away 
all  his  property,  but  must  retain  some  with  which  to  pay  his  debt.  And 
if  this  conveyance  were  of  that  kind,  upon  promptly  pursuing  his  remedy 
the  plaintiff  might  have  set  aside  the  conveyance  and  subjected  it  to  the 
payment  of  his  debt.  There  is  no  evidence  that  the  grantee  in  the  con- 
veyance was  aware  of  the  fact  that  the  grantor  Frederick  J.  Kiffer,  owed 
anything  to  anybody.  There  was  no  evidence  that  at  the  time  the  con- 
veyance was  made  he  did  not  possess  other  property  than  that  which  was 
included  in  this  conveyance.  From  the  whole  case  we  consider  it  highly 
probable  that  this  was  the  only  real  estate  that  was  owned  by  defendant 
FreSerick  J.  Kiffer,  at  the  time  he  conveyed  it,  and  our  decision  may  be 
based  upon  the  assumption  that  he  did  not  own  any  other  property. 
After  the  note  fell  due  there  was  a  judgment  rendered  upon  it  by  the 
magistrate,  and  a  return  was  made  on  the  execution  **no  goods  found 
whereon  to  levy,"  The  plaintiff  rested  upon  his  rights,  so  far  as  he  had 
any,  for  a  period  of  2  or  3  years  before  filing  his  petition  to  set  aside  this 
conveyance.  Meanwhile  the  grantee  was  paying,  in  part,  the  considera- 
tion in  the  support  that  he  rendered  to  the  grantors.  We  might  say  that 
the  equity,  if  there  was  any,  was  a  stale  one;  but  this  was  not  a  purely  vol- 
untary conveyance.  It  is  a  conveyance  for  a  consideration,  and  the  con- 
sideration is  in  part  paid.  Now,  the  persons  to  whom  the  amounts  of 
money  are  required  to  be  paid  at  the  time  of  the  death  of  the  grantors  are 
not  made  parties  defendant  in  the  action.  There  cannot,  therefore,  be 
considered  in  this  case  any  right  that  the  complainant  might  have  had 
against  them,  and  the  conveyance,  so  far  as  they  are  concerned,  cannot  be 
set  aside.  The  grantee,  who  is  made  party  defendant  in  the  action,  gives 
them  himself  a  valuable  consideration.  For  all  the  rights  that  pass  to 
him  he  buys  the  property  and  pays  the  price.  He  has  undertaken  to 
pay  further  sums  to  those  who  are  to  be  the  heirs — no,  they  are  not  bis 
heirs — they  are  his  step-children;  but  it  would  be,  to  them  at  least,  a 
voluntary  conveyance,  if  it  were  in  the  nature  of  a  trust  to  convey  to  them 
the  money;  but  it  is  simply  a  personal  obligation  assumed  on  the  part  of 
the  grantee  to  pay  those  sums  of  money.  If  they  were  payable  in  the 
present  time,  and  if  the  recipients  of  those  sums  were  made  defendants  to 
the  suit,  it  might  be  that  any  equity  they  had,  might  be  subjected  to  the 
payment  of  those  defendants  consistent  with  the  rights  of  the  grantee  in 
the  property.  We  think  that  the  court  did  not  err,  upon  the  motion  of 
defendant,  in  rendering  a  judgment  for  defendant.  The  motion  for  a 
new  hearing  of  the  case  will  therefore  be  overruled. 

John  Foster,  for  plaintiff  in  error. 

Forrest  &  Meyer,  for  defendant  in  error. 
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114  BUILDING  AND  LOAN  COMPANIES. 

< 

[Hamilton  District  Court,  1882.] 

THOMAS  BURKE  et  al.  v.  HOME  BUILDING  ASSOCIATION. 

The  weekly  instailment  of  premium  to  be  paid  for  shares  purchased  in  a  building 
association  having  been  fixed  in  and  MCUred  by  a  mortgage  on  the  property 
of  a  member  purchasing,  cannot  be  increased  and  covered  by  the  mortgage 
by  stibsequent  action  of  the  association  unless  the  constitution  and  by-laws 
of  the  association  confer  such  authority  in  plain  and  unmistakable  language. 

Error  to  the  Superior  Court  of  Cincinnati. 

JOHNSTON,  J. 

The  action  was  commenced  to  foreclose  a  mortgage  upon  the  prop- 
erty of  Thomas  Burke,  located  on  Boal  street,  in  this  city.  It  was  alleged 
that  Burke  was  the  owner  of  seven  shares  in  that  association,  and  had 
borrowed  $3,500  thereon,  and  failed  to  pay  the  dues  and  premiums  as 
provided  in  the  constitution  and  by-laws  of  the  association.  There  were 
amounts  unpaid,  it  is  claimed,  by  way  of  dues,  interest  and  premiums. 
Burke  and  wife  answered  and  deny  that  they  are  indebted  in  any  sum 
whatever,  and  deny  the  right  of  the  association  to  ask  for  a  sale  of  the 
property.  They  allege  that  they  complied  with  the  terms  of  the  mortgage, 
and  of  the  constitution  and  by-laws  of  the  association,  and  paid  the  dues 
as  they  were  required  thereby ;  and  farther,  they  alleged  by  way  of  cross- 
petition  that  they  have  paid  largely  in  excess  of  the  dues  that  the  associa- 
tioft  had  the  right  legally  to  claim  against  them,  and  they  asked  that  the 
case  may  be  referred  to  a  master,  and  an  account  taken  and  stated  between 
them.  The  court  found  for  the  association,  and  that  there  was  due  for  in- 
terest and  weekly  dues  and  premiums  the  sum  of  $300,  and  ordered  a  sale 
of  the  property. 

It  appears  from  the  evidence  in  the  case  that  this  was  an  association 
whose  shares  were  $500.00  each;  that  Burke,  at  the  time  this  loan  was 
obtained,  was  a  member  of  the  association  and  owner  of  seven  shares, 
and  that  be  agreed  to  pay  $410  per  share  for  the  privilege  of  obtaining 
$500  on  a  share.  The  constitution  of  the  association  contains  this  pro- 
vision: "The  premiums  shall  be  paid  in  regular  weekly  installtjients  of 
50  cents  per  week  for  four  years.  After  that  time  the  board  of  directors 
shall  determine  the  amount  of  premium  to  be  paid  per  share  weekly."  It 
is  set  forth  in  this  petition  that  at  the  expiration  of  four  years  from  the 
time  when  Burke  executed  the  mortgage,  which  was  in  1878,  the  board  of 
directors  did  determine,  that  while  the  members  theretofore  had  been 
paying  premiums  at  the  rate  of  50  cents  per  week  on  each  share,  they 
shall  thereafter  pay  in  double  that  sum  per  week.  In  the  case  of  Burke, 
where  he  had  been  paying  at  the  rate  of  $3.50  per  week,  he  should  pay 
the  rate  of  $7.00  per  week.  The  court  below  held  that  that  was  a  proper 
construction  of  this  clause  of  the  constitution,  and  for  the  reason  that 
Burke  had  failed  to  pay  the  premiums  in  accordance  with  the  new  order 
of  the  board,  entered  a  decree  against  him. 

Burke  claims  that  this  was  unjust,  and  not  a  proper  construction  of 
that  section  of  the  constitution;  and,  further,  claims  that  the  mortgage 
itself,  in  the  clause  of  defeasance — if  that  be  a  proper  coriStfuctiOn  of  that 
section — did  not  follow  it,  but  simply  called  for  the  sum  of  fifty  cents  per 
week,  and  no  more.    Now,  in  construing  this  section  of  the  constitution 
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of  the  associa/tion,  it  is  to  be  subjected  to  the  same  principles  of  construc- 
tion as  a  statute  that  emanates  from  a  legislative  body.  It  is  to  receive 
such  a  construction  as  will  not  contravene  any  principle  of  the  constitu- 
tion of  the  state  or  any  well  settled  principle  or  rule  of  public  policy  gov- 
erning the  right  of  property  or  of  person.  Generally  considered,  a  statute 
enacted  by  a  legislative  body  is  to  be  prospective,  and  not  retrospective  in 
its  character — it  is  to  operate  in  futuro,  A  law  that  seeks  to  act  upon 
the  past — that  is  retroactive  in  its  character,  is  not  favored  by  the  consti- 
tution of  the  state,  but,  on  the  contrary,  is  inhibited. 

I  read  an  English  authority  upon  the  subject.  (Dwarris  540.)  "A 
retroactive  act  would  partake  in  its  character  of  the  mischief  of  an  ex  post 
facto  law,  as  to  all  cases  of  crimes  and  penalties;  and  in  matters  relating 
to  contracts  or  property  would  violate  every  sound  principle." 

Coming  down  to  the  decisions  of  our  state,  there  is  a  well  considered 
case  in  Irad  Kelley  v.  Kelso  &  Loomis,  5  O.  S.,  199.  In  the  syllabus 
occurs  this:  "Statutes  affecting  substantial  interests  and  rights  of  prop- 
erty have  a  prospective  operation  only,  unless  the  contrary  intention  is 
clearly  expressed."  Among  other  things  the  court  says:  "It  is  clear 
that  this  statute  was  never  intended  to  have  a  retrospective  operation; 
and  equally  clear  that,  without  such  an  eflFect  is  given  it,  it  cannot  reach  the 
present  case.  Long  before  it  was  passed,  the  rights  of  the  party  before 
us  were  fixed;  a  contract,  perfect  in  form  and  substance,  was  made,  the 
obligation  of  which  could  not  be  impaired  by  any  state  legislation."  * 
*  *  "Viewed  in  the  light  of  the  well  regulated  rule  that  statutes  affect- 
ing substantial  interests  have  only  a  prospective  operation  unless  the  con- 
trary intention  clearly  appears,  it  speaks  only  for  the  future"  *  ♦  ♦ 
"and  in  the  absence  of  clear  and  unmistakable  language,  it  ought  never 
to  be  imputed  to  a  legislative  lx)dy." 

Now,  looking  at  this  provision  of  the  constitution  of  the  association 
in  this  case,  it  does  not  set  out  with  that  clearness  that  it  might,  that  this 
board  was  to  be  vested,  or  was  vested,  with  the  right  to  raise  the  weekly 
premiums  of  members  who  theretofore — that  is,  before  the  expiration  of 
the  four  years — had  become  members  of  the  association,  had  borrowed 
money,  and  had  agreed  according  to  the  constitution  as  it  then  stood, 
«nd  according  to  the  terms  of  the  mortgages,  to  pay  these  sums  at  the 
rate  of  fifty  cents  per  week,  and  no  more.  It  would  not  be  an  unfair 
interpretation  to  hold  that  this  right  to  increase  the  weekly  premiums  was 
to  apply  simply  to  such  members  as  obtained  their  money  after  the  expi- 
ration of  the  four  years  from  the  time  when  the  association  commenced 
its  operation.  The  language  of  the  constitution  is  that  after  four  years 
the  board  shall  determine  the  amount  of  the  premium  to  be  paid  weekly. 
This  could  well  apply  to  the  premiums  of  persons  who  had  borrowed 
their  money  after  the  board  had  elected  and  gone  forward  according  to 
this  section  of  the  constitution,  and  provided  that  thereafter  the  members 
shall  pay  in  double  the  amount  that  had  been  required  of  members  for  the 
four  years  prior  thereto.  But,  looking  at  the  mortgage,  there  certainly 
is  nothing  in  its  proviso  or  clause  of  defeasance  that  anticipates  the  enlarge- 
ment of  its  terms,  so  as  to  require  the  mortgagor  to  pay  increased  or 
double  premiums  if  the  board  of  directors  should  after  the  expiration  of 
four  years  by  resolution  so  determine.  This  is  the  proviso:  Provided, 
nevertheless,  that  if  said  Thomas  Burke  shall,  according  to  its  constitu- 
tion, pay  said  association  the  dues,  interest,  and  the  premiums  in  weekly 
installments  of  fifty  cents  per  share,  according  to  its  constitution  and  by- 
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law,  etc.  Here  is  a  stipulation  in  plain  and  explicit  terms  signed  by 
Burke  and  wife — his  wife  not  being  a  member  of  the  association.  It  is 
distinct  and  specific  that  they  shall  pay  these  premiums  at  the  rate  of  fifty 
cents  per  week  until  the  association  shall  be  dissolved,  or  until  it  shall  be 
repaid  the  amount  borrowed  from  the  association.  It  is  claimed  by  the 
association  that  the  defeasance  provides  that  he  shall  pay  these  dues  in 
accordance  with  the  by-laws  and  constitution  of  the  association,  and  that 
he  therefore  impliedly  obligated  himself  to  pay  this  increased  amount 
per  week,  which  the  directors  sought  to  impose  upon  him  four  years  after 
he  had  taken  his  loan.  We  think  this  clause  is  ambiguous.  In  the  sec- 
tion already  adverted  to,  there  were  other  matters  and  things  to  be  done 
by  members  of  the  association  in  accordance  with  the  by-laws  and  consti- 
tution— than  the  payment  of  the  weekly  premiums — to  which  that  phrase 
might  as  well  apply  as  to  the  prospective  increase  of  dues.  For  instance, 
it  is  provided  by  the  constitution  and  by-laws  that  every  member  shall  not 
only  pay  his  weekly  premiums,  but  also  that  he  is  to  pay  upon  Tuesday  of 
every  week  at  a  certain  hour  of  every  evening;  that  he  shall  have  the 
money  counted  out,  the  exact  change,  and  other  provisions. 

We  are  of  opinion  that  inasmuch  as  the  claim  made  by  the  association 
here  is  a  claim  that,  if  it  obtains,  would  have  the  eflfect  to  enlarge  the 
terms  of  this  mortgage,  would,  in  effect  be  retroactive  in  its  character, 
and  would  have  the  effect  to  encumber  this  man's  property  to  a  greater 
extent  than  by  the  terms  of  the  mortgage  plainly  expressed  he  intended 
it  should  be  encumbered,  the  interpretation  claimed  cannot  be  sanctioned, 
since  the  language  of  the  provision  of  the  constitution  relied  upon  does 
not  clearly  and  unmistakably  give  that  interpretation.  We  think  that 
when  Burke  borrowed  this  money,  and  when  he  gave  this  mortgage 
and  agreed  to  pay  these  premiums  at  the  rate  of  fifty  cents  per  week,  his 
right  to  pay  that  and  no  more  became  fixed  as  between  him  and  the  asso- 
ciation, and  the -court  below  erred,  in  our  opinion,  in  holding  that  he 
should  have  paid  in  accordance  with  the  order  made  by  the  board  of 
directors  four  years  thereafter  in  requiring  him  to  pay  $7.00  per  month 
premiums,  or  an  increase  of  $3.50  per  week. 

It  is  claimed  by  counsel  for  the  association  that  Burke  was  in  defatult, 
not  only  for  these  premiums,  but  that  he  was  in  default  also  for  weekly 
dues  and  interest.  From  our  brief  examination  of  that  portion  of  the 
case,  also  in  the  absence  of  any  denial  or  claim  to  the  contrary  by  counsel 
for  plaintiff  in  error,  we  must  find  such  to  be  the  fact.  If  such  be  the  case, 
we  must  reverse  the  judgment  of  the  court  below  in  so  far  as  it  imposed 
upon  plaintiff  the  payment  of  premiums  at  the  increased  rate  of  $7.00  per 
week,  and  a  judgment  should  be  entered  for  any  other  dues  for  which  he 
was  in  arrears.  If  this  be  the  fact,  and  there  is  no  dispute  about  it — 3, 
judgment  may  be  entered  here,  or  it  may  be  remanded  to  the  court  below 
and  entered  there  on  the  basis  indicated. 

Judgment  reversed  in  part  and  affirmed  in  part. 

Logan  &  Logan,  for  plaintiff  in  error. 

Mannix  &  Cosgrave,  for  defendant  in  error. 
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[Hamilton  •Common  Fleas  Court,  1882.] 

tW.  H.  CARUTHERS,  Adm'r,  v.  R.  J.  TARVIN  et  al. 

Where  a  widow,  who  has  property  which  came  to  her  as  sole  heir  of  her  deceased 
husband,  earned  by  her  during  his  life,  dies  intestate,  ileaving  brothers  and 
sisters  of  her  own,  and  there  are  brothers  or  sifters  of  her  deceased  husband 
surviving,  these  latter  take  one-half  the  estate,  under  section  4162,  Revised 
Statutes,  although  that  section  was  enacted  since  the  death  of  her  husband. 
For  the  right  other  (brothers  and  sisters  to  be  her  heirs  is  not  a  vested  right, 
but  a  mere  expectation  dependent  on  her  dying  intestate,  and  it  was  competent 
for  the  legislature  to  provide  that  one-half  of  such  property  left  by  her  should 
go  to  the  husband's  brothers  and  sisters. 

MAXWELL,  J. 

W.  H.  Caruthers,  administrator  of  Matilda  C.  Gundry,  deceased,  brings  this 
action  against  Richard  J.  Tarvin,  Samuel  W.  Tarvin,  Joseph  W.  Tarvin  and  Sarah 
Broughton,  alleging  that  as  such  administrator  he  is  ready  to  distribute  the  estate 
of  the  deceased,  but  that  the  defendants  set  up  conflicting  claims  to  the  estate,  and 
he  asks  that  their  respective  rights  may  be  settled  by  the  court. 

John  Gundry  died  June  7,  1875,  intestate,  without  issue,  leaving  a  real  and 
personal  estate  <which  he  had  acquired  during  his  life,  and  none  of  which  came  to 
liim  by  descent,  devise,  or  gift  from  any  ancestor,  and  leaving  as  his  relict  and 
widow  Matilda  C.  'Gundry. 

Matilda  C.  Gundry  was  appointed  administratrix  of  his  estate,  and  as  such 
took  charge  of  his  personal  property,  and  in  due  time  filed  her  account  in  the 
probate  court,  in  which  she  charged  herself  as  administratrix  with  the  proceeds  of 
the  personal  property,  crediifted  herself  with  the  expenses  of  administra^tion,  and 
with  debts  paid  by  her,  and  took  the  balance  of  the  personal  estate,  and  ^e  real 
estate  as  distributed  under  section  4159,  Revised  Statutes. 

She  died  November  13,  1880,  intestate,  without  issue,  leaving  the  real  estate 
which  she  had  inherited  from  her  hiusband,  John  Gundry,  unchanged,  and  leaving 
a  large  proportion  of  the  personal  estate,  or  the  proceeds  thereof,  which  she  had 
also  inherited  from  John  Gundry. 

The  Tarvins  are  brothers  and  next  of  kin  of  Matilda  C.  Gundry,  and  as  such 
claim  all  the  property  of  which  she  died  possessed;  while  Sarah  broughton,  as 
the  sister  and  only  next  of  kin  of  John  Gundry,  claims  one-half  the  property  under 
section  4162,  Revised  Statutes,  which  provides: 

*'When  the  relict  of  a  deceased  husband  or  wife  dies  intestate  and  without 
issue,  possessed  of  any  real  or  personal  estate  which  came  to  such  intestate  from 
any  former  deceased  husband  or  wife,  under  the  provisions  of  section  4159,  then 
such  estate,  real  and  personal,  shalk  pass  and  descend  one-half  to  the  brothers  and 
sisters  of  such  intestate  or  their  legal  representatives,  and  one-half  to  the  brothers 
and  sisters  of  such  deceased  husband  or  wife  from  whom  such  personal  or  real 
estate  came,  or  their  personal  representatives. 

'But  it  is  maintained  by  counsel  for  the  Tarvins  that  section  4162,  was  not  passed 
until  April  11,  1877,  after  the  death  of  John  Gundry;  and  to  give  it  the  effect 
claimed  by  counsel  for  Mrs.  Broughton  would  make  it  retroactive,  and  therefore 
void,  under  section  28,  article  2,  of  the  constitution,  because  it  takes  the  property 
back  to  John  Gundry  and  starts  on  a  fresh  line  of  descent;  and,  second,  that  the 
property  must  be  traced  and  identiffied,  which  cannot  he  done  with  personal  pr<^ 
erty. 

A  retroactive  law  may  be  defined  as  one  "that  takes  away  or  impairs  a  vested 
right."  Rairden  v.  Holden,  15  O.  S.,  207.  But  the  Tarvins  had  neither  a  vested 
nor  a  contingent  right  in  this  property.  The  property  belonged  to  Mrs.  Gundry, 
after  the  death  of  her  husband,  absolutely;  she  might  have  sold  it,  given  it  away, 
or  devised  it  away,  and  the  Tarvins  could  not  have  complained.  An  anticipated 
interest  in  property  can  not  be  said  to  be  vested  in  any  person  so  long  as  the  owner 
of  the  interest  in  possession  has  full  power,  by  his  or  her  owner^ip,  to  cut  off  the 
expectant  right    by  grant  or  devise.     Hence,  as  section  4162  did  not  take  away 

tThis  decision  was  aflfirmed  by  the  district  court,  posi,  and  the  district 
court  opinion  affirmed  by  the  supreme  court,  without  report,  November  11,  1884. 
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or  impair  a  vested  right  in  this  case,  it  was  not  retroactive.  It  appears  that  Mrs. 
Gundry  had  but  $400  of  a  separate  estate  at  the  death  of  John  Gundry,  and  as  she 
took  the  balance  of  his  estate  as  distributed  in  the  form  of  money,  the  mingling 
of  the  $400  with  over  $10,000  presents  no  serious  difficulty  in  the  determination  of 
the  question.  The  order  wiM  be  that  the  balance  of  the  estate  be  dis-tributed  one- 
half  to  the  Tarvins,  and  one-half  to  (Mrs.  Broughton,  after  deductmg  expenses  of 
administration,  deibts,  and  the  $400  of  Mrs.  Gundry' s  separate  estate,  which  should 
also  bear  its  proportion  of  expenses. 

Reuben  Tyler,  for  the  administrator. 

L.  G.  Collins,  lor  the  Tarvins. 

King,  Thompson  &  Maxwell,  for  iMrs.  Sarah  Broughton. 


128  .  [Hamilton  District  Court,  1882.] 

G.  W.  WiARD  V.  JOHN  RITT. 
Dissenting  opinion  of  Judg>e  Johnston. 
For  this  dissenting  opinion  see  6  Dec.  R.,  1132. 


131  [Hamilton  District  Court,  1882.] 

DUBY  GREEN  v.  W.  H.  FISHER,  et  al. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1138;  (s.  c.  10  Am.  Law  Rcc,  570.) 


134  [Hamilton  District  Court,  March,  1881.] 

S.  KUHN  &  SONS  V.  O.  I.  PRkAiNK. 
For  this  opinion,  see  6  Dec.  R.,  1142;  (s.  c.  10  Am.  Law  Rec,  622.) 
This  case  was  reversed  by  the  supreme  court,  see  opinion,  41  O.  S.,  Id6. 


135  APPEALS. 

[Hamilton  District  Court,  March  7,  1882.] 

BRAEHLE  v.  BRAEHLE. 

No  appeal  is  given  from  an  allowance  of  alimony,  pendente  lite,  made  by  a  court 
in  session,  or  a  judge  in  vacation,  either  by  the  act  of  March  11,  1853,  "con- 
cerning divorce  and  alimony,"  or  the  amendatory  act  of  April  15,  1857.  The 
allowance  and  amount  in  such  cases  rest  in  the  sound  dfecretion  of  the  cou*^. 

JOHNSTON,  J. 

On  the  24th  day  of  September,  1881,  the  plaintiflF  filed  her  petition 
in  the  court  of  common  pleas,  against  the  defendant,  for  alimony  alone. 
At  the  following  November  term  of  the  court  the  case  was  heard  upon  a 
motion  for  alimony  pendente  lite,  and  a  judgment  rendered  in  favor  of  the 
plaintiff  against  her  husband,  John  Braehle,  for  her  reasonable  alimony 
during  the  pendency  of  the  suit.  The  defendant,  John  Braehle,  there- 
upon gave  notice  of  his  intention  to  appeal  from  this  court  to  the  district 
court,  and  afterwards,  on  the  3l5t  day  of  December,  1881,  filed  his  bond 
for  an  appeal  to  the  acceptance  of  the  clerk,  in  the  amount  fixed  by  the 
court. 

This  case  is  simply  here  upon  a  motion  to  dismiss  the  appeal,  and  the 
question  is  not  an  open  one,  but  has  been  settled  in  our  state  by  a  decision 
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of  our  supreme  court,  in  the  case  of  Taylor  v.  Taylor,  25  O.  S.,  71 ,  the 
court  there  holding  that  an  order  for  alimony  pendente  lite  is  not  appeal- 
able ;  and  that  being  the  law  of  our  state,  the  motion  to  dismiss  the  appeal 
will  be  granted. 

Gasser  &  Spangenberg,  for  the'motion. 

Paxton  &  Warrington,  contra. 
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[Hamilton  District  Court.  1882.] 
GEORGE  W.  WEBER  v.  THOMAS  B.  KING. 

m 

1.  The  sheriff  is  liable  if  he  does  not  levy  executions  against  the  same  person  in 

the  order  he  gets  them. 

2.  Where  execution  creditor  No.  1  told  the  sheriff  he  knew  of  no  property  to  levy 

on,  but  said  that  a  later  creditor  would  point  out  the  property,  and  Hiat  he 
must  levy  the  first  one  first,  if  the  sheriff  allows  creditor  No.  2,  who  had,  by 
employing  detectives,  found  property,  to  persuade  him  to  levy  the  second 
execution  first,  such  sheriff  will  be  liable  for  the  deficiency  in  the  caTlier  exe- 
cution. 

Error  to  the  Court  of  Common  Pleas. 

SMITH,  J. 

The  error  alleged  is  in  refusing  charges  asked  by  the  defendant  below, 
and  in  giving  a  charge  excepted  to  by  him.  King  having  recovered  a 
judgment  against  one  Weaver,  his  attorney  sent  to  the  clerk's  office  and 
took  out  execution  on  that  judgment  and  placed  it  in  the  hands  of  the 
execution  deputy,  telling  him  to  hold  on  to  the  execution;  that  he  knew 
of  no  property  to  levy  on,  but  that,  in  the  course  of  a  few  days,  another 
creditor  of  Weaver  would  hand  him  certain  executions,  and  would  point 
out  to  him  property  of  said  Weaver  to  be  levied  on,  and  that,  when  it 
was  pointed  out,  to  levy  his  (King's)  execution  first.  In  the  course  of  a 
few  days,  the  other  judgment  creditor,  by  his  attorney,  did  give  the  sheriff 
certain  executions  against  the  same  defendant  and  told  the  officer  he 
would  point  out  the  property  to  be  leviad  on.  The  officer  told  him  that, 
having  had  his  earlier  execution,  he  must  levy  that  first,  and  the  attorney 
of  the  second  execution  remarked  that  he  had  been  at  great  expense  and 
trouble  in  hunting  up  the  property  to  satisfy  the  execution;  that  he  had 
employed  and  paid  detectives,  and  that  it  would  be  a  great  hardship  for 
him  to  lose  the  fruits  of  his  exertions  by  having  the  property  levied  on  by 
the  earlier  execution.  It  appeared  he  over-persuaded  the  officer  to  levy 
his  execution  first.  The  property  was  not  sufficient  to  pay  both,  and  after 
the  levy  was  made,  under  the  said  execution,  the  judgment  debtor  turned 
over  the  property  levied  on  to  the  judgment  creditor  in  the  second  execu- 
tion, and  thus  paid  that  debt.  King,  the  prior  execution  creditor,  brought 
suit  against  the  sheriff  for  the  default  of  his  deputy  in  not  levying  his  exe- 
cution first,  according  to  law  and  the  direction  given  by  his  attorney. 

On  the  trial  below,  the  defendant  asked  the  court  to  charge  that  if 
the  jury  found  the  sheriff  or  his  deputy  did  not  know  of  any  property  to 
levy  on,  and  that  a  subsequent  execution  was  handed  to  him,  coupled  with 
a  condition  to  point  out  property  to  be  levied  on,  provided  his  execution 
was  levied  first  on  said  property,  the  sheriff  might  consent  to  make  a  levy 
on  the  property  pointed  out  under  the  second  execution  first  The  chaij^e 
was  refused,  as  was  also  a  charge  that  the  sheriff  was  not  chargeable  with 
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neglect,  as  the  property  was  not  pointed  out  by  the  prior  creditor,  but  by 
a  party  holding  a  subsequent  execution.  But  the  court  did  charge,  that, 
except  the  executions  were  issued  on  judgments  secured  during  the  same 
term,  it  was  the  duty  of  the  sheriff  to  levy  the  executions  in  the  order  in 
which  they  are  put  into  bis  hands,  and  that  it  was  not  the  policy  of  the  law, 
when  executions  were  issued,  to  regard  the  matter  as  a  race  of  diligence 
between  creditors,  as  such  holding  would  be  to  open  the  door  of  fraud 
and  misconduct  on  the  part  of  the  officers. 

In  the  argument  it  was  claimed  by  the  defendant  that  the  law  encoiu:- 
aged  diligence  on  the  part  of  the  competing  creditors,  and  that  the  rule 
thus  laid  down  was  contrary  to  equity  and  the  spirit  of  the  law,  and  con- 
trary to  the  diligence  the  law  encourages  upon  the  part  of  creditors. 

The  rules  and  practices  in  relation  to  this  question  are  different  in 
different  states.  In  our  state  the  matter  is  entirely  regulated  by  statute. 
Section  5375,  Revised  Statutes,  provides  tha«t  goods  and  chattels  levied  on 
are  bound  only  from  the  time  they  are  seized  in  execution.  Section  5383, 
provides  that  an  officer  receiving  an  execution  shall  levy  it  at  once,  if  he  can 
find  the  goods  and  if  not,  indorse  on  the  execution,  '*No  goods  or  chat- 
tels,"-and  then  levy  on  the  real  estate.  Section  5382,  which  is  tjie  same 
as  the  original  "section  424  of  the  Code,  provides  that,  when  judgments 
are  recovered  at  the  same  term,  executions  issued  during  the  term,  or 
within  ten  days  thereafter,  if  there  is  not  property  sufficient  to  satisfy  all, 
shall  be  satisfied  pro  rata.  If  executions  are  placed  in  the  hands  of  the 
sheriff  on  the  same  day,  they  are  to  be  satisfied  pro  rata  if  there  is  not 
property  enough  to  satisfy  all,  and,  in  all  other  cases,  the  writ  of  execu- 
tion first  delivered  to  the  sheriff  shall  be  first  satisfied  by  the  officer,  and 
he  shall  indorse  on  the  writ  when  it  first  came  into  his  hands. 

The  language  of  this  section  is  plain  and  peremptory,  and  it  was  the 
duty  of  the  sheriff,  following  that  direction,  to  levy  the  executions  on  the 
property  in  the  order  in  which  he  received  them.  This  view  is  sustained 
by  a  decision  in  Murphy  v.  Swadener,  33  O.  S.,  85,  where  Judge  Johnson, 
of  the  supreme  court,  delivered  an  elaborate  opinion  as  to  the  priorities 
when  executions  are  delivered  into  the  hands  of  the  officer  at  different 
times. 

The  same  doctrine  is  recognized  in  Freeman  on  Executions,  section 
251,  and  the  author  cites  Knox  v.  Webster,  18  Wis.,  406,  in  its  support. 

It  is  claimed  in  this  case  that  it  is  an  extreme  hardship  upon  the 
junior  creditor,  that  after  he  had  been  at  the  trouble  and  expense  of  point- 
ing out  the  property  to  the  sheriff,  he  should  lose  the  fruits  of  his  labor, 
but  if  a  hardship,  it  is  one  inflicted  by  the  statute,  and  cannot  be  rectified 
by  the  court  or  by  the  sheriff.  This  is  not  a  controversy  between  judg- 
ment creditors,  one  having  the  advantage  of  the  earlier  execution,  the 
other,  the  advantage  of  knowing  where  the  property  is — that  would  pre- 
sent a  case  for  negotiation  or  arrangement  between  creditors.  But  in 
such  arrangement,  it  is  not  the  duty  of  the  sheriff  to  take  sides,  which 
seems  to  be  the  complaint  here.  The  sheriff's  deputy  took  sides  in 
levying  the  second  execution  first  when  he  had  a  prior  execution  in  his 
hands,  and  in  that  respect  mistook  his  duty,  and  subjected  his  principal 
to  liability.  To  rettify  the  apparent  hardship  of  the  statute  is  a  matter 
for  the  legislature,  and  not  for  the  court.  The  judgment  of  the  common 
pleas  is  affirmed. 
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EXTRADITION.  149 

[Superior  Court  of  Cincinnati,  1882.] 

tEx  parte  JOHN  LARNEY. 

Extradition  does  not  depend  upon  guilt,  but  upon  flight  from  chaise  of  guilt,  and 
the  prisoner  cannot,  by  proof  of  his  innocence  of  the  charge,  deprive  the  gov- 
ernor of  his  jurisdiction  to  extradite  him.  Nor  will  proof  that  he  was  never  in 
the  demanding  state,  for  as  an  accomplice,  or  otherwise,  he  may  have  been 
constructively  a  fugitive  from  such  state.  'But  proof  of  an  alibi  at  the  time  laid 
in  the  charge,  is  not  proof  of  innocence  or  absence  at  the  time  of  the  crime, 
for  the  time  at  which  the  crime  is  laid  is  an  immaterial  part  of  the  charge. 

HARMON,  J. 

John  Larney,  (known  as  MoUie  Matches),  was  arrested  in  Cincinnati 
on  a  requisition  from  the  governor  of  Illinois,  charging  him  with  com- 
plicity in  the  bank  robbery  at  Galesburg.  The  prisoner  endeavored  to 
introduce  certain  testimony  tending  to  show  that  he  was  not  a  fugitive 
from  justice,  not  having  fled  from  the  state  of  Illinois,  as  he  was  not  within 
that  state  at  the  time  he  is  charged  as  having  committed  the  crime  set  forth 
in  the  indictment,  and  that,  therefore,  the  governor  of  Ohio  had  no  au- 
thority to  issue  the  warrant  upon  which  he  was  in  custody.  The  motion 
is  to  exclude  this  testimony. 

The  question  is  a  double  one.  What  is  it  competent  for  the  pris- 
oner to  prove  in  such  a  case,  and  does  the  evidence  tend  to  prove  it? 
It  is  broadly  contended  for  the  prisoner  that  the  fact  of  his  being  a  fugitive 
from  justice  in  the  sense  of  having  fled  from  the  demanding  state  on  pur- 
pose to  avoid  the  consequences  of  his  conduct  th^re,  is  jurisdictional,  and 
that,  therefore,  if  it  appear  that  there  was  no  evidence  of  that  fact  before 
the  governor  when  he  issued  the  warrant,  it  is  void,  while  if  there  was 
such  evidence,  it  is  open  to  be  rebutted  by  the  prisoner  in  this  proceeding. 
These  propositions  followed  to  their  logical  results  would  abolish  all  limi- 
tation to  the  inquiry  to  be  made  by  the  court  upon  habeas  corpus  in  such 

fMotion  for  leave  to  file  a  petition  in  error  to  reverse  this  judgment  was  over- 
mled  by  the  supreme  court,  December  6,  1881.  A  petition  in  error  was  filed  to 
reverse  the  judgment  of  the  common  pleas,  and  overruled,  December  16,  1881.  No 
report  was  made  by  the  supreme  court  in  either  case. 

This  case  being  decided  without  report,  an  attorney  who  was  interested Jn  it 
wrote  to  the  court,  asking  for  the  grounds  of  the  decision.  Judge  Okey,  C.  J., 
replied,  stating  the  points  of  the  decision  as  follows: 

1.  When  the  governor  signs  a  warrant  for  extradition  in  blank,  it  is  a  nullity, 
and  he  may  issue  a  valid  warrant  on  the  same  paper. 

2.  Such  warrant  need  not  be  countersigned  by  the  secretary  of  state.  It  is  not 
a  grant.  Besides,  the  warrant  is  issued  under  the  constitution  of  the  United  States 
and  act  of  congress. 

(Note — In  that  case  the  secretary  of  state  being  absent,  the  governor's  secretary 
had  affixed  the  seal  of  state). 

3.  Evidence  is  not  admissible  to  show  that  on  the  day  named  in  the  indictment 
found  in  the  demanding  state,  the  prisoner  was  not  in  that  state.  (Wilcox  v.  Volze, 
34  Ohio  St.,  followed). 

Judge   Okey  adds: 

The  points  raised  by  the  prisoner  were:  (1)  That  he  had  never  been  in  the 
county  named  in  the  demanding  state  in  which  the  crime  was  gommitted.  (2)  That 
the  offense  was  committed  on  a  particular  day,  and  that  on  that  day  he  was  not  in 
the  demanding  state.  Held:  (1)  That  notwithstanding  he  had  never  been  in  the 
county  named,  still  he  may  have  been  in  that  state,  and  committed  larceny  in  that 
county,  and  be  a  fugitive  from  the  demanding  state;  (2)  that  on  habeas  corpus  the 
question  of  the  guilt  or  innocence  of  a  party  cannot  be  inquifed  into. 
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cases.  While  it  is  settled  that  the  question  of  the  prisoner's  guilt  or  inno- 
cence cannot  as  such  be  raised,  because  all  the  constitution  requires  for 
his  extradition  is  that  he  be  duly  charged  with  crime  in  the  demanding 
state,  yet,  if  the  actual  fact  that  he  fled  from  justice  in  the  sense  contended 
for  be  the  basis  of  the  governor's  jurisdiction  to  surrender  him,  and  not 
the  fact  that  he  is  charged  with  actual  criminal  presence  in  the  demanding 
state,  and  demanding  as  having"  left  it  before  he  could  be  arrested,  why 
may  he  not  prove  his  innocence  as  bearing  upon  the  question  of  his  having 
fled  and  being  a  fugitive  from  justice?  If  he  committed  no  crime,  how 
can  he  be  a  fugitive  from  justice?  If  he  merely  left  the  state,  not  having 
offended  its  laws,  and  not  even  aware  that  he  was  charged  with  so  doing, 
how  can  it  be  said  that  he  fled  from  it?  The  constitution  refers  to  "a  per- 
son charged  *  *  *  vvith  crime  who  shall  flee  from  justice,"  while 
che  act  of  1794,  R.  S.,  U.  S.,  5278,  provides  for  the  surrender  of  any  person 
"demanded  as  a  fugitive  from  justice,"  as  does  our  act  of  March  3,  1875. 

The  argument  of  prisoner's  counsel  would  require  the  very  strict 
construction  of  the  constitution  that  it  refers  oilTy  to  those  who  flee  with 
hot  foot  because  already  charged  or  about  to  be  charged  with  crime. 
But  such  has  not  been  the  rule  of  courts,  nor  the  opinion  of  jurists.  It  is 
sufficient  if  the  person  "withdraws  himself  without  awaiting  to  abide  the 
consequences  of  his  conduct;"  Matter  of  Voorheis,  3  Vroom,  147;  Judge 
Cooley  in  Princeton  Review,  7  A.  L.,  Rec,  722. 

The  framers  of  the  constitution  naturally  used  language  which  des- 
cribed the  ordinary  conduct  of  guilty  persons  in  such  cases,  yet  it  cannot 
be  doubted  that  they  intended  it  to  cover  any  cases  of  voluntary  withdrawial 
by  physical  presence,  however  deliberate,  and  although  in  fact  occasioned 
by  other  motives  than  fear  of  prosecution.  They  certainly  did  not  refer 
TO  a  person  not  actually,  but  only  constructively  present  in  the  demanding 
state.  The  language  is  not  "a  person  charged,  etc.,  in  one  state  and  found 
in  another,"  but  "who  shall  flee  and  be  found;"  Wilcox  v.  Nolze,  34  O.  S., 
520. 

Upon  the  case  just  named  the  prisoner's  counsel  mainly  relied,  and 
some  of  the  language  of  the  opinion,  considered  without  reference  to  the 
question  under  discussion,  would  perhaps  bear  the  construction  that  the 
absolute  fact  of  actual  presence  of  the  prisoner  in  the  demanding  state 
at  the  time  of  the  alleged  offense  and  flight  therefrom  is  jurisdictional 
and  always  open  to  disproof.  But  when  it  is  considered  that  in  the  same 
opinion  it  is  said  as  to  the  questions  open  to  inquiry,  "nor  have  the  courts 
larger  powers  in  these  respects  than  the  governor;"  that  in  Work  v.  Cor- 
rington,  p.  64  of  the  same  volume,  it  is  held  that  when  requisition  is 
made,  "and  that  the  case  shown  to  be  within  the  provisions  of  the  consti- 
tution and  act  of  congress,  no  discretion  is  vested  in  the  governor,  but  it 
is  his  imperative  duty  to  issue  the  warrant;"  and  that  in  ex  parte  Sheldon, 
p.  319,  id.,  it  was  held  that  "an  alleged  fugitive,  etc.,  will  not  be  discharged 
on  the  ground  that  there  was  no  evidence  before  the  executive  issuing 
the  warrant  showing  that  the  fugitive  had  fled  from  the  demanding  state 
to  avoid  prosecution,"  "that  it  was  for  the  executive  to  put  a  construction 
upon  this  language"  of  the  affidavit  before  him  upon  the  subject;  we  are 
bound  to  understand  the  court  as  meaning  that  where  it  is  made  clearly  to 
appear,  not  that  there  is  greater  testimony  for  the  prisoner  than  for  the 
demanding  state  upon  the  issue  of  his  having  been  present  in  that  state 
when  charged  with  so  being,  but  that  the  prisoner  is  not  really  charged 
with  having  been  actually  present  there  at  all,  or  really  demanded  as  a 
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fugitive  in  the  sense  of  the  constitution,  but  only  as  constructively  present 
and  a  fugitive,  the  governor  has  no  jurisdiction.  The  court  found  that 
there  was  "no  conflict  in  the  testimony  that  Nolze's  statements  were  all 
made  in  this  state,"  referring  to  the  statements  alleged  to  have  been  false 
pretenses,  upon  which  he  was  charged  with  obtaining  goods  from  New 
York.  It  appears  that  the  court  had  before  it  all  the  papers  and  proofs 
upon  which  the  governor  had  acted,  yet  there  was  no  conflict  upon  this 
question.  The  prisoner  was  probably  merely  charged  in  those  papers 
ex  parte  Sheldon,  which  being  a  fugitive —  a  mere  legal  conclusion. 

But  suppose  there  had  been  a  conflict  in  the  testimony.  Suppose  the 
papers  and  proofs  upon  which  the  governor  acted  had  specifically  charged, 
that  Nolze  had  made,  in  the  state  of  New  York,  the  false  statements  with 
which  he  was  charged,  that  he  had  been  there  and  afterwards  came  to 
Ohio.  Did  the  court  mean  to  say  that  upon  the  preponderance  of  evi- 
dence to  the  contrary,  the  jurisdiction  of  the  governor  would  cease  and  the 
prisoner  became  entitled  to  his  discharge?  1  do  not  think  so.  The  pris- 
oner was  permitted,  not  to  disprove  what  was  proven  on  behalf  of  the 
demanding  state,  but  to  prove  something  which  did  not  appear  before  the 
governor,  which  took  away  his  power  to  act.  I  do  not  understand  the 
court  as  dissenting  from  the  well  settled  law,  see  Wharton  on  Criminal 
Practice  and  Pleading,  section  35,  No.  6;  Spear  on  Extradition,  page' 303, 
that  the  averments  of  the  indictment  and  affidavit  cannot  be  contradicted 
by  parol.  I  do  not  think  .the  governor's  jurisdiction  depends  upon  the* 
uncertain  and  varying  judgment  of  the  many  courts  to  which  the  prisoner 
may  appeal  by  habeas  corpus  upon  a  question  of  weight  of  evidence.  Even 
if  the  same  evidence  were  presented,  courts  might  differ  as  to  the  side  hav- 
ing the  preponderance.  Tlie  ultimate  power  of  determination  must  rest 
somewhere,  and  the  policy  of  the  law  requires  that  it  be  with  the  governor. 

When  the  prisoner  is  demanded  as  having  committed  a  crime,  while 
actually  in  another  state  as  having  placed  himself  beyond  the  reach  of 
prosecution  there  or  by  withdrawing  his  presence,  and  the  evidence  duly 
presented  by  the  governor  of  such  state  sustains  those  facts,  our  gover- 
nor's jurisdiction  attaches  and  certainly  does  not  shift  and  re-shift  by  any 
subsequent  conflict  of  evidence;  though  the  prisoner's  rights  are  fully  pro- 
tected by  the  governor's  right  to  revoke  his  warrant;  Work  v.  Corrington, 
34  O.  S.,  64. 

But  if  I  am  mistaken,  and  the  supreme  court  means  to  announce 
the  broad  rule  that  it  is  always  open  to  the  prisoner,  not  merely  to  show 
upon  habeas  corpus  what  I  have  just  indicated,  but  to  overcome,  by  evi- 
dence, the  proof  made  against  him,  the  evidence  sought  to  be  excluded  here 
does  not  go  far  enough  to  entitle  him  to  invoke  the  principle  of  that  case. 

The  indictment  charges  that  the  prisoner  committed  the  .crime  of 
grand  larceny  at  Galesburg,  111.,  on  July  3,  1879.  The  accompanying 
affidavit  avers  that  on  or  about  July  4, 1879,  he  fled  from  that  state  to  this. 
The  crime  charged  is  one  requiring  his  actual  presence  at  the  place  of 
commission.  He  is  not  sworn  in  general  terms  to  be  a  fugitive,  which 
might  include  construction  by  the  witness,  but  to  have  fled  from  that 
state  to  this  at  or  about  a  certain  time.  The  depositions  and  the  prisoners 
own  testimony  are  to  the  effect  that  during  the  whole  of  the  3d  and  4th 
days  of  July  1879,  he  was  in  Cleveland.  Ohio,  his  home.  He  says  he  ar- 
rived there  at  6  a.  m.  on  the  former  day,  whence  he  does  not  state.  There 
is  no  evidence  that  he  was  not  there  about  the  time  laid  in  the  indictment, 
and  mentioned  in  the  affidavit.     For  ought  that  appears  he  may  have  been 
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there  on  the  1st  of  July  or  the  6th.  He  does  not  apply  his  evidence  to  the 
material  portions  of  the  charge  against  him,  as  Nolze  did.  He  does  not 
show  that  he  was  in  Illinois  when  the  money  was  stolen  which  he  is  charged 
with  stealing.  He  does  not  contradict  the  affidavit  that  he  fled  from  that 
state  on  or  about  July  4, 1879.  He  assails  only  the  immaterial  part  of  the 
charge  in  the  indictment,  the  time  laid,  variance  as  to  which  even  upon 
trial  would  be  immaterial;  Roscoe's  Criminal  Evidence,  page  100;  Whar- 
ton's Criminal  Evidence,  section  103.  Nor  does  he  make  it  appear,  the 
evidence  does  not  even  suggest  the  possibility,  that  an  effort  is  being  made 
to  extradite  him  upon  the  theory  of  his  constructive  presence  at  the  comr 
mission  of  the  crime. 

While  the  fact  that  the  evidence  offered  might  be  competent  upon  his 
trial  to  prove  an  alibi  is  no  objection  to  its  use  for  another  legitimate  pur- 
pose here,  yet  the  fact  that  it  tends  to  prove  nothing  but  a  mere  alibi  is 
fatal  to  it. 

The  suggestion  that  a  guilty  person  may  escape  extradition  by  show- 
ing that  he  did  the  guilty  acts  in  another  than  the  demanding  state,  while 
a  person  fully  prepared  to  show  his  innocence  may  be  taken  if  the  evidence 
be  excluded,  has  no  weight.  Extradition  does  not  depend  upon  actuax 
guilt,  but  upon  flight  from  a  charge  of  guilt,,  and  in  showing  he  never  was 
present  in  the  demanding  state  and  never  fled  therefrom,  he  shows  he  was 
guilty  somewhere.     As  in  the  case  of  Nolze,  it  is  a  mere  incident. 

The  motion  will  be  granted  and  the  prisoner  remanded  to  the  sheriff's 
custody,  to  be  dealt  with  according  to  law. 


159  DOW£R  IN  LEASEHOLD  ESTATES. 

[Hamilton  District  Court,  1882.] 
R.  KAMPMANN  v.  OSWALD  SCHAAF. 

1.  The  common  incidents  of  leasehold  estates,  so  far  as  dower  is  concerned,  yet 

obtain  in  Ohio. 

2.  Where  S.,  having  the  title  to  and  being  in  possession  of  a  permanent  leasehold 

estate,  agrees  to  sell  it  to  K.  for  a  consideration  named  in  the  agreement,  and 
K.,  upon  tendering  the  consideration,  demands  a  deed  executed  by  S.  and 
his  wife,  she  releasing  her  rigiit  of  dower  in  the  leasehold,  Which  S.  refuses 
to  give,  but  is  ready  and  willing  and  offers  to  receive  the  consideration  and 
deliver  properly  executed  his  «wn  deed  with  covenants  of  general  warranty 
therefor,  which  K.  refuses  to  accept,  S.  has  satisfied  the  contract  on  his  part, 
and  is  not  liable  in  damages  for  breach  of  contract  to  convey  in  an  action 
by  K. 

JOHNSTON,  J. 

The  plaintiff  in  error  was  plaintiff  in  the  court  below.  The  action  was 
commenced  for  the  purpose  of  recovering  damages  in  the  sum  of  $4,000, 
alleged  to  have  been  sustained  by  reason  of  breach  of  contract  to  convey 
the  perpetual  leasehold  estate  in  this  city,  owned  at  the  time  the  contract 
was  made  by  the  defendant,  Oswald  Schaaf.  Plaintiff  alleges  that  on  the 
31st  day  of  May,  1881,  or  within  a  few  days  thereafter,  he  purchased  this 
perpetual  leasehold  estate  of  Schaaf,  under  the  following  contract  in  writ- 
ing: 

"Andrew  J.  Heintz:  I  will  take  for  my  property  on  the  north-west 
corner  of  Jones  and  Everett  streets,  being  a  nearly  new  4^  story  brick,  con- 
taining store  and  20  rooms,  with  attic  and  wash  tubs,  size  of  lot  30  feet  6 
inches  by  75  feet  in  depth ;  the  ground  being  leased  perpetually  (99  years), 
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at  $250  per  year,  payable  quarterly,  $62.50  every  three  months.  For  the 
improvements  I  will  take  $9,000  cash,  and  pay  the  June  taxes  of  1880,  last 
half,  and  warrant  the  cellar  to  be  dry,  and  give  thirty  days  to  await  the 
test;  if  not  dry,  no  sale. 

(Signed.)  Oswald  Schaaf.*' 

Witnesses:     A.  J.  Heintz,  S.  P.  Lane. 

Below  the  signature  occurs  this  sentence:  "This  open  until  June 31, 
1881."     Below  that  is  this:     "The  within  is  accepted  as  per  terms  within. 

(Signed.)  R.  KAMPMANN." 

Witnesses:     A.  J.  Heintz,  J.  A.  Weiler. 

Kampmann  avers  that  as  soon  as  he  had  examined  the  title  he  raised 
the  $9,000  cash,  called  upon  Schaaf  at  his  residence;  tendered  him  the 
money,  and  asked  for  the  deed  of  the  property;  but,  he  says,  Schaaf  failed 
and  refused  to  convey  the  property  to  him  according  to  the  contract;  that 
by  reason  of  the  premises,  and  in  order  to  get  ready  for  the  purchase,  he 
had  subjected  himself  to  considerable  expense  to  get  this  $9,000  together; 
that  he  was  put  to  expense  for  counsel  fees,  in  getting  the  title  examined; 
that  the  leasehold  was  reasonably  worth  to  him  the  sum  of  $12,000,  and 
that  he  sustained  damages  in  the  sum  of  $4,000  by  reason  of  the  failure 
to  convey. 

As  against  this  Schaaf  answers  that  it  is  not  true  that  he  failed  and 
refused  to  convey  this  leasehold  estate  to  Mr.  Kampmann  as  provided 
in  his  written  contract ;  the  $9,000  were  tendered  and  at  two  or  three  other 
distinct  times  named  thereafter,  and  at  the  time  he  filed  his  answer  in 
court,  he  had  always  been  ready  and  willing,  and  was  then  ready  and  will- 
ing to  convey  the  leasehold  to  Kampmann,  but  he  refused  to  accept  his 
deed  therefor.  Defendant  admits  the  making  of  the  contract  as  set  out 
in  the  petition,  but  claims  that  defendant  did  not  comply  with  the  terms 
of  the  contract  on  his  part,  refusing  to  accept  the  deed  unless  his  wife 
joined,  relinquishing  her  dower  interest  therein. 

After  the  introduction  of  the  testimony  of  Mr.  Kampmann,  Mr.  Heintz 
and  two  or  three  other  witnesses  who  were  present  at  the  time  the  tender 
was  made,  plaintiff  rested,  when  the  defendant  moved  the  court  to  take  the 
casefrom  the  jury  and  to  enter  a  judgment  for  defendant.  This  was  done, 
to  which  plaintiff  excepted,  and  he  now  prosecutes  this  petition  in  error  to 
reverse  that  judgment. 

This  case  brings  perhaps  for  the  first  time  before  the  district  court 
of  this  county  the  question  whether  or  not,  where  the  owner  of  a  perpetual 
leasehold  contracts  to  convey  that  leasehold  estate  to  a  purchaser,  it  is  nec- 
essary for  his  wife,  if  he  be  a  married  man,  to  unite  with  him  in  the  deed 
in  any  particular ;  or,  whether  having  made  a  contract  like  this  on  his  own 
behalf,  covenanting  and  agreeing  to  convey  his  leasehold  property  forever, 
without  any  agreement  whatever  as  to  dower — whether  his  deed,  with- 
out the  wife  uniting  with  him  in  any  respect,  satisfies  such  contract  and 
obliges  the  purchaser  to  take  the  deed  and  pay  the  money.  This  ques- 
tion has  been  presented  by  the  record  at  different  times  in  cases  that  have 
gone  to  the  supreme  court,  but,  unfortunately,  the  record  in  those  cases 
was  such,  that  the  court  was  enabled  to  either  affirm  or  reverse  without 
passing  upon  this  question,  so  that,  up  to  this  time,  the  question  has  not 
been  decided  by  the  court.  The  superior  court  in  general  term  has  ex- 
pressed itself,  not  upon  this  character  of  case,  where  a  purchaser  is  suing 
for  damages  for  the  failure  to  convey  a  perpetual  leasehold,  but  in  a  case 
where  the  widow  of  the  former  holder  of  the  permanent  leasehold  estate, 
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not  having  united  therein,  sued  for  assignment  of  dower.    The  court  held,  | 

in  a  very  well  considered  opinion,  an  opinion  abounding  in  good  reason- 
ing, that  the  husband,  having  during  his  life-time  sold  the  perpetual  lease- 
hold estate,  and  not  thereafter  dying  seized  of  it,  or  in  possession  of  it, 
dower  did  not  attach,  the  dower  act  requiring  that,  to  be  entitled  to  dower  in 
a  leasehold  estate,  the  husband  must  have  been  the  owner  thereof  at  the 
time  of  his  decease.  Abbott  v.  Bosworth,  7  Dec.  R.,300.  There  has  always 
been  a  well  recognized  distinction  between  estates  in  fee  and  leasehold 
estates,  even  though  the3'  be  leasehold  estates  for  99  years,  renewable  for- 
ever. In  Loring  v.  Melendy  et  al.,  11 0.,  865,  when  it  was  not  necessary  to 
decide  the  question,  the  court,  in  announcing  the  opinion,  went  forward  and 
decided  that  for  all  purposes  in  this  state,  leasehold  estates  of  a  perma- 
nent character  were  to  be  treated  as  realty  or  estates  in  fee.  That  was  a 
case  in  which  the  court  was  called  to  pass  upon  the  effect  of  a  judgment 
Hen  in  connection  with  a  leasehold  estate.  After  having  very  properly 
decided,  that  by  force  of  a  special  statute,  leasehold  estates  were  for  pur- 
poses of  lien  to  be  considered  as  real  estate;  the  court  went  further,  and 
really  as  mere  dictum  said,  that  a  permanent  leasehold  estate  is  not  a 
chattel,  but  realty,  subject  to  all  the  laws  and  rules  which  attach  to  l^nd 
for  all  purposes.  But,  in  the  very  next  volume,  Lessee  of  Boyd  v.  Talbert, 
12  O.,  212,  it  seems  the  court  hastened  to  correct  itself.  Again,  in  North- 
ern Bank  of  Kentucky  v.  Roosa  et  al.,  13  O.,  361,  the  court  recognized  the 
force  of  the  remark  in  12  O.,  and  distinctly  reasserted:  "that  the  question 
whether  a  lease  be  realty  or  personalty,  is  open."  Except  in  relation  to 
descent  and  distribution,  and  except  as  to  judgment  lien  and  execution, 
and  as  regulating  the  mode  of  conveying  a  permanent  leasehold,  except 
in  these  three  special  particulars  provided  for  by  statute,  permanent  lease- 
hold estates  remain  in  this  state  and  are  to  be  treated  for  all  purposes  as 
they  always  have  been  treated  at  common  law,  simply  as  chattels  real  as 
contra-distinguished  from  an  estate  of  inheritance,  or  free-hold  estate. 
The  latest  case  bearing  upon  this  question  is  to  be  found  in  Taylor  v.  Oe 
Bus,  31 0.  S.,  468,  where  the  lessee  claimed,  in  a  suit  by  the  lessor  for  rent, 
the  lease  being  perpetual,  that  he  was  not  liable  for  rent;  that  he  was  really 
a  purchaser — the  owner  in  fee. 

The  supreme  court  here  defines,  we  think,  very  clearly  the  line  of 
distinction  in  this  state  between  permanent  leasehold  estates  and  estates 
in  fee,  and  expres^  say,  that  except  in  the  instances  already  named,  the 
common  law  rule  m  respect  to  leasehold  estates  has  not  been  abrogated. 
Judge  Mcllvaine  thus  upholds  the  distinction:  "By  the  common  law, 
leasehold  estates  were  regarded  as  chattels — chattels  real,  to  be  sure,  but 
nevertheless  subject  to  the  rules  relating  to  chattel  property;  but  by  stat- 
ute as  early  as  1821  leaseholds,  renewable  forever,  were  made  subject  to 
judgments  and  executions  'as  real  estate,'  and  in  1837  they  were  subjected 
to  the  ^me  laws  of  descent  and  distribution  as  'estates  in  fee,'  and  such 
has  continued  to  be  the  state  of  our  statute  laws  ever  since.  Now,  it  is 
contended  that,  by  force  of  this  legislation,  such  estates  are  no  longer  chat- 
tels ;  that  the  creation  of  such  an  estate  in  land  is  equivalent  to  an  absolute 
transfer  of  the  fee,  and  therefore  the  common  law  incidents  of  lease- 
hold estates  are  abrogated.  Such  results  do  not  follow  such  legislation. 
To  the  extent  that  leasehold  estates  have,  by  statute,  been  subjected  to  the 
rules  which  govern  estates  in  fee,  of  course  the  rules  of  common  law,  in 
respect  thereto,  have  been  abrogated;  but  beyond  this  the  common  law 
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continues  to  furnish  the  only  rules  for  the  guidance  of  courts  in  determin- 
ing the  rights  of  parties  in  relation  to  leasehold  estates.  And  it  is  quite 
clear  to  our  minds  that  there  is  nothing  expressed  in  these  statutes,  and 
nothing  implied,  that  modifies  the  common  law  in  respect  to  the  rights  or 
liabilities  of  the  parties  to  this  record.  As  to  these  lands,  the  plaintiff  in 
error  was  lessor  and  reversioner,  and  defendants  in  error,  lessees  and 
owners  of  the  term;  and  the  annual  compensation  payable  to  the  lessor  for 
the  use  of  the  premises  during  the  term,  is  rent,  and  nothing  more." 

Now,  it  is  claimed  on  the  part  of  Kampmann,  that  this  contract  obli- 
gated Schaaf  not  only  to  tender  and  give  to  him  a  deed  conveying  this 
property  by  covenants  of  general  warranty,  but  in  order  to  give  him  a 
merchantable  title,  the  wife  should  have  united  with  the  husband  in  the 
deed,  releasing  her  contingent  right  of  dower;  and  it  is  claimed  by  virtue 
of  the  statutory  enactments  to  which  reference  has  been  made,  that  the 
permanent  leasehold  estate  such  as  Schaaf  covenanted  to  convey  to  Kamp- 
mann, was  an  estate  of  inheritance,  and  the  husband  being  seized  of  an  in- 
heritable estate,  his  wife  would  be  entitled  to  dower  therein  if  she  did  not 
unite  with  him  in  the  conveyance  and  should  survive  him.  Section  4181, 
Revised  Statutes,  reads  as  follows:  ''Permanent  leasehold  estates,  renew- 
able forever,  shall  be  subject  to  the  same  laws  of  descent  and  distribution, 
as  estates  in  fee  simple."  Section  5374,  Revised  Statutes,  classifies 
permanent  leasehold  estates  with  lands  for  the  purpose  of  judgment  liens 
and  execution.  The  following  section  is  to  be  found  in  the  dower  act, 
section  4188,  Revised  Statutes,  *'A  widow  shall  be  endowed  of  one-third 
of  all  the  lands,  etc.,  *  *  *  of  which  her  husband  was  seized  as  an 
estate  of  inheritance  at  any  time  during  coverture.  *  *  *  She  shall 
in  like  manner  be  endowed  with  one-third  part  of  all  the  interest  that  her 
husband  at  the  time  of  his  decease  had  in  any  land  *  *  *  held  by 
bond,  article,  lease.     *    *    *" 

The  first  two  of  these  statutory  enactments  are  especially  referred  to 
in  Taylor  v.DeBus,  supra,  and  declared  not  to  have  abrogated  the  common 
law  incidents,  of  leasehold  estates  except  in  the  particulars  named  in  the 
respective  enactments.  As  to  the  ^'descent  and  distribution  act,"  it  docs 
not  turn  leasehold  estates  into  estates  of  inheritance,  but  simply  provides 
that  for  the  purpose  of  descent  and  distribution  they  shall  be  treated,  or 
be  subjected  to  the  laws  governing  estates  in  fee-simple.  Furthermore, 
dower  does  not  come  by  descent,  but  by  purchase,  anff  section  4176,  Re- 
vised Statutes,  provides  that  nothing  in  the  chapter  on  descent  and  distri- 
bution shall  be  construed  to  affect  dower.  The  dower  act  in  referring  to 
estates  of  inheritance,  refers  to  common  law  estates  of  inheritance,  estates 
in  fee — freehold  estates.  This  is  made  clear  by  reference  to  the  second 
class  of  endowable  estates  in  same  section.  Here  leases  by  name  are 
especially  described  as  a  class  of  estates  of  which  the  widow  may  be  en- 
dowed, provided  the  husband  at  the  time  of  his  decease  held  or  owned  the 
same.  In  construing  a  statute  there  is  no  rule  of  construction  more  rea- 
sonable and  none  better  settled,  than  that  especial  provisions  of  a  statute 
in  regard  to  a  particular  subject  will  prevail  over  general  provisions  in  the 
same  or  other  statutes,  so  far  as  there  is  a  conflict. 

**Where  a  general  intention  is  expressed,  and  the  act  also  expresses  a 
particular  intention  incompatible  with  the  general  intention,  the  particular 
intention  is  to  be  considered  in  the  nature  of  an  execution."  Dwarris  on 
Statutes,  p.  668. 
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The  testimony  in  this  case  submitted  on  the  part  of  plaintiff  clearly 
shows  these  facts:  that  at  the  time  when  the  contract  was  to  be  closed, 
Kampmann  waited  upon  Schaaf  and  tendered  him  $9,000.;  that  Schaaf 
thereupon  tendered  him  a  d6ed  properly  executed  by  himself,  and  went 
even  further  than  his  contract  obliged  him  to  go — he  offered  to  give  him 
a  deed  with  covenants  of  general  warranty;  that  Kampmann  refused  to  pay 
the  money  and  accept  the  deed,  claiming  that  Mrs.  Schaaf  ought  to  join 
in  the  deed.  The  testimony  shows  that  when  applied  to,  the  wife  of  Mr. 
Schaaf  declined  to  sign,  the  husband  being  ready  and  willing  and  anxious 
that  he  should  take  his  deed  for  the  estate  so  that  he  might  receive  the 
$9,000.  If  the  property  was  cheap,  and  Mr.  Kampmann  says  it  was  worth 
$12,000 — we  think  he  should  have  lost  no  time  in  accepting  the  deed.  We 
think,  therefore,  the  plaintiff's  evidence  showing  that  Schaaf  was  ready  and 
willing  to  deliver  his  deed,  the  refusal  of  Mr.  Kampmann  to  receive  it  put 
him  in  fault,  not  Mr.  Schaaf,  and  the  court  did  not  err  in  taking  the  case 
from  the  jury.  Until  the  supreme  court  shall  decide  differently,  we  shall 
continue  to  hold,  that  the  common  law  respecting  leasehold  estates,  has 
not  been  abrogated  in  this  state  further  than  indicated  in  31  O.  S.,  and  that 
in  conveying  a  perpetual  leasehold  estate,  it  is  not  necessary,  where  the 
husband  is  the  owner  thereof,  that  his  wife  should  unite  with  him  in  the 
deed  conveying  the  same. 

Aside  from  the  question  of  dower,  looking  at  this  contract  to  convey 
on  the  part  of  Schaaf,  was  he  obliged  to  do  more  than  he  offered  to  do? 
It  is  not  the  office  of  the  courts  to  interpolate  into  the  contract  of  parties 
something  that  the  parties  did  not  agree  upon  at  all.  It  is  not  claimed 
that  this  contract  did  not  embody  everything  agreed  upon.  No  mistake 
is  alleged;  there  is  nothing  ambiguous  in  it.  The  testimony  offered  by 
plaintiff  raised  no  such  question.  The  contract  was  simply  to  sell  his, 
Schaaf  s,  leasehold  estate,  for  $9,000 — his  improvements  is  the  language 
of  the  contract.  He  did  not  covenant  to  give  either  a  warranty  deed,  or 
for  the  release  of  dower. 

The  court  in  Pugh  et  al.  v.  Chesseldine,  11  O.,  109,  said  that  "when 
the  contract  is  for  good  title,  a  quitclaim  is  sufficient,  if  the  grantor  has 
the  title."  In  Nyce's  exVs  v.  Oberts,  16  O.,  75,  the  court  say,  "if  A  should 
bind  himself  for  a  consideration  to  be  paid,  to  convey  to  B  by  deed,  con- 
taining covenants  of  warranty  against  incumbrances,  a  tract  of  land,  could 
B  avoid  the  performance  of  the  contract  by  showing  that  by  possibility 
there  might  be,  at  some  time,  a  dower  claim?  *  *  *  It  seems  not, 
but  that  B  would  be  compelled  to  take  the  land  and  rely  on  his  covenants." 

In  Ketchum  v.  Everts,  13  John.,  363,  the  question,  what  will  satisfy 
a  simple  contract  to  convey  on  the  part  of  a  grantor,  neither  a  stipulation 
for  a  deed  with  covenant  of  general  warranty,  or  for  the  release  of  dower 
by  wife,  being  embraced  in  the  contract,  is  decided,  and  is  in  accordance 
with  the  Ohio  decisions  cited ;  and  to  the  same  effect  is  Bostwick  v.  Wil- 
liams, 36  111.,  65,  and  Powell  v.  Marion  &  Brickfield,  3  Mason,  355. 

Upon  the  whole  case,  the  judgment  below  must  be  affirmed. 

Hildebrandt  &  Hildebrandt,  for  plaintiff  in  error. 

Sayler  •&  Sayler,  for  defendant  in  error. 


174  [Hamilton  District  Court,  1882.] 

HOME  BUILDING  ASSOCIATION  v.  C.  H.  BONING. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1149;  (s.  c.  10  Am.  Law  Rec,  626.) 
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[Hamilton  District  Court,  1882.] 

D.  V.  GOODHUE  v.  M.  S.  JACKSON. 

In  an  action  to  recover  for  use  and  occupation,  rent  for  part  of  ministerial  section 
(section  29)  Cincinnati  township,  bromg'ht  <by  a  devisee  of  the  original  lessee 
under  a  perpetual  lease  from  the  state,  against  an  assignee  of  a  sub-lessee,  the 
defendant  claiming  that  the  act  of  1875,  authorizing  the  sub-lessees  to  pur- 
chase the  reversion  from  the  state  by  paying  its  value  to  the  township  trustees, 
he  having  made  the  purchase  and  received  a  deed  from  the  governor,  absolved 
him  from  paying  rent  to  plaintiff.  Held:  There  could  be  no  merger  of  the 
reversion  and  .tflie  suib-leasehold  exempting  him  from  paying  rent.  The  legris- 
lature  could  not  exempt  him  by  act  of  congress  of  1833  without  the  consent  of 
the  lessees,  and  if  the  legislature  intended  to  do  so,  it  would  be  violating  the 
obligation  of  a  contract.  Held:  Also,  that  defendant  having  entered  into 
actual  occupation  as  sub-lessee,  is  estopped  to  deny  his  landlord's  title. 

SMITH.  J. 

In  the  action  below,  brought  by  Mrs.  Jackson  for  the  use  and  occupa- 
tion of  a  part  of  section  29  (a  ministerial  section),  Cincinnati  township, 
the  plaintiff  recovered  a  judgment  against  Goodhue  for  rent.  Mrs.  Jack- 
son claimed  as  devisee  to  Ethan  Stone,  who  was  the  original  lessee  of  the 
ministerial  section,  having  leased  the  property  in  1821  from  the  trusteees 
of  the  township.  Ethan  Stone  made  certain  sub-leases,  one  to  a  party 
named  Childs,  and  one  to  Reynolds,  and  these  sub-lessees  had  assigned  to 
Goodhue.  In  these  sub-leases  Stone  reserved  certain  rents,  which  he  had 
devised  to  Mrs.  Jackson  and  formed  the  subject  of  the  action. 

Goodhue  denied  his  liability  to  pay  rent  to  the  plaintiflF  under  these 
subleases,  by  reason  of  an  act  of  the  legislature  of  Ohio,  passed  in  1875, 
which  permitted  the  sublessees  to  purchase  the  reversion  ot  the  original 
lease  by  paying  its  value  to  the  trustees  of  the  township.  Having 
made  the  purchase  and  obtained  a  deed  from  the  governor,  of  the  rever- 
sion, he  denied  his  liability  to  pay  rent  to  Mrs.  Jackson. 

Held,  in  the  first  place,  that  there  was  no  merger  of  estates  which 
would  exempt  Goodhue  from  paying  the  rent.     The  act  of  the  legislature  I 

would  not  exempt  him  for  the  reason  that,  by  act  of  Congress  passed  in 
1838,  the  legislature  of  the  state  could  not  convey  the  reversion,  except 
with  the  consent  of  the  original  lessees,  and  the  trustees  of  the  township; 
and  if  the  legislature  in  this  case  intended  by  the  conveyance,  to  destroy 
the  estate  of  Mrs.  Jackson,  it  would  be  an  act  impairing  the  obligation  of 
contracts,  and  therefore  void. 

The  court  held,  al*io,  that  the  action  btring  for  use  and  occupation, 
and  it  appearing  that  Goodhue  entered  in  the  possession  of  the  premises 
as  a  subtenant  of  the  plaintiff,  and  the  agreed  statement  of  facts  showing 
he  had  been  in  the  actual  possession  during  all  the  time  claimed,  he 
could  not  dispute  the  landlord's  title  and  his  liability  to  pay  the  rent. 

Judgment  aflBrmed. 

King,  Thompson,  and  Maxwell,  for  plaintiff  in  error. 

Goodhue,  contra. 


r 
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183  SPECIFIC  PERFORMANCE  OF  PAROL  CONTRACT. 

[Holmes  Common  Pleas  Court,  1882.] 

JOHN  E.  R.  EWING  et  al.  v.  MARY  J.  RICHARDS  et  al. 

A  contract  mad€  between  the  father  and  mother  of  a  child  born  out  of  wedlock, 
that  the  mother  would  surrender  to  the  father  all  her  claim  to  the  custody  and 
•control  oi  the  child,  in  conskleradon  that  he  would  take  th*e  child  into  his 
family,  raise  him  and  give  him  a  share  of  his  property  equal  with  the  rest  of 
his  children.  iWhen  clearly  and  satisfactorily  made  out  by  proof,  will  sustain 
tiic  claim  of  the  child  for  an  heir's  portion  of  the  father's  estate.  Second — 
That  the  right  of  action  to  the  child  to  recover  such  share  accrues  upon  the 
death  of  the  father. 

In  the  Court  of  Common  Pleas  of  Holmes  county. 

VCK>RH.BS,  J. 

John  E.  R.  Ewing,  Sarah  M.  Mitten  and  Innes  M.  Ewing,  and  Samue] 
Swartz,  as  administrator  of  the  estate  of  John  Ewing,  Jr.,  deceased,  filed 
their  petition,  in  which  they  alleged  that  on  the  18th  day  of  October,  1831, 
John  Ewing,  Jr.,  was  born,  being  the  illegitimate  son  of  John  Ewing,  Sr., 
and  Margaret  Gushwa.  That  Ewing,  Sr.,  and  Gushwa  never  intermarried, 
but  were  both  afterwards  married  to  other  parties.  The  plaintiffs  are  the 
surviving  heirs  and  legal  representatives  of  John  Ewing,  Jr.,  deceased, 
and  the  defendants,  Mary  J.  Richards  and  Edith  Ewing,  are  the  only 
heirs  and  legal  representatives  of  John  Ewing,  Sr.,  who  died  on  the  24th  of. 
July,  1880. 

It  is  averred  in  the  petition  that  in  the  month  of  April,  1839,  John 
Ewing,  Sr.,  and  Margaret  Gushwa  entered  into  a  verbal  agreement  where- 
by John,  Sr.,  promised  and  agreed,  in  consideration  that  Margaret  Gushwa 
would  then  deliver  and  surrender  to  John,  Sr.,  their  illegitimate  son,  John, 
Jr.,  he  would  take  him  into  his  family ;  that  he  would  raise  him  and  give 
him  a  share  of  his  property,  the  same  as  the  rest  of  his  children.  That  in 
pursuance  to  the  agreement,  John,  Jr.,  was  received  into  th€  family  of  John, 
Sr.,  that  he  was  ever  after  called  by  the  name  of  John  Ewing,  Jr.,  that  he 
was  regarded  and  treated  by  John,  Sr.,  as  his  son;  that  he  remained  with, 
and  obediently  served  his  father  until  he  arrived  at  the  age  of  twenty-one 
years,  when  he  was  married,  and  he  was  then  provided  with  a  home  upon 
his  premises,  and  the  plaintiffs  were  born  to  him  as  the  issue  of  his  mar- 
riage, all  of  whom  were  treated  and  regarded  by  John,  Sr.,  as  his  grand- 
children. 

In  1861,  John  jr.  volunteered  as  a  soldier  in  the  service  of  the  United 
States  ynth  the  knowledge  and  approval  of  his  father,  and  died  on  the  3rd 
of  April,  1863. 

John  Sr.,  a/t  his  death,  was  possessed  of  personal  property  amounting 
to  the  sum  of  $11,325,  and  owned  in  real  estate  some  seven  tracts  of  land  in 
Holmes  county,  which  are  described  in  the  petition,  and  are  regarded  of 
large  value.  He  made  a  will,  in  which  he  gave  to  Mary  J.  Edwards,  his 
daughter,  three  of  the  tracts  of  land,  and  to  his  grand-daughter,  Edith 
Ewing,  he  gave  one  tract,  having  died  intestate  as  to  the  last  three  tracts 
of  land  described  in  the  petition. 

The  plaintiffs  ask  the  decree  for  a  specific  performance  of  the  con- 
tract made  between  John  Ewing,  Sr.,  and  Margaret  Gush'wa,  and  that 
they  may  have  decreed  to  them  an  equal  one-third  interest  of  the  estate 
after  the  payment  of  debts. 
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To  the  petition  the  defendants  interpose  a  demurrer,  stating  as  the 
reasons  therefor:  P^irst — That  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Second — ThaA  there  is  a  misjoinder  of 
parties  plaintiff.  Third — That  several  causes  of  action  are  improperly 
joined.  Fourth — That  the  cause  of  action  did  not  accrue  within  six 
years.  Fifth — That  the  cause  of  action  did  not  accrue  within  four  years. 
Sixth — That  the  cause  of  action  did  not  accrue  within  twenty-one  years. 

The  plaintiffs  ask  for  the  specific  performance  of  the  contract  made  in 
April,  1839,  between  John  Ewing,  Sr.,  and  Margaret  Gushwa,  which  was 
to  be  performed  by  Ewing  when  he  made  a  disposition  of  his  estate.  This 
he  was  not  bound  to  do  by  the  contract  until  he  made  a  disposition  to  his 
other  children,  when  John,  Jr.,  was  to  have  a  Uke  share  with  the  other 
children. 

John,  Sr.,  made  his  will  disposing  of  a  part  of  his  estate  to  his  legiti- 
mate children,  leaving  a  portion  undisposed  of.  The  will  took  effect  at  his 
death,  which  occurred  on  the  24th  day  of  July,  1880.  As  to  the  portion  of 
his  estate  that  was  not  disposed  of  by  his  will,  it  remained  for  a  disposition 
after  his  decease,  so  looking  at  the  terms  of  the  agreement  and  the  dispo- 
sition made  of  the  estate  by  John,  Sr.,  we  think  the  right  of  action  accrued 
to  the  plaintiffs  at  the  death  of  John,  Sr.,  and  it  does  not  occur  to  the  court 
how  the  statutes  of  limitation,  raised  by  the  demurrer,  can  furnish  a  defense 
against  the  action — and  this  disposes  of  the  fourth,  fifth  and  sixth  causes 
assigned  in  the  demurrer. 

The  second  cause  for  demurrer  is,  that  there  is  a  misjoinder  of  parties 
plaintiff.  If  John,  Jr.,  had  survived  his  father,  he  would  have  been  the 
proper  party  plaintiff.  Where  he  is  dead  we  are  not  able  to  see  a  necessity 
for  any  person  to  stand  in  his  place  and  demand  his  rights  besides  his 
children  and  his  administrator. .  These  are  now  the  plaintiffs,  and  we  think 
necessarily  and  properly,  and  so  this  supposed  defect  does  not  exist  in  the 
case. 

The  third  ground  for  the  demurrer  is  that  several  causes  of  action  are 
improperly  joined  in  the  petition.  This  objection  is  not  apparent  from 
reading  the  petition.  In  it  there  appears  to  be  a  brief  single  statement  of 
a  contract  claimed  to  have  been  made  between  the  testator  and  Gushwa, 
which  was  not  performed  by  Ewing,  Sr.,  and  which  is  here  sought  to  be 
enforced. 

The  first  cause  for  the  demurrer  is,  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  This  I  regard  as  the  most  important--aid 
the  prime  cause  presented  for  the  consideration  of  the  court.  If  the  plaintiffs 
have  set  forth  the  contract  claimed  to  have  been  made  between  Ewing  and 
Gushwa,  and  if  it,  when  proved  as  alleged,  would  not  secure  to  thern  the 
relief  prayed  for,  then  the  demurrer  should  be  sustained,  and  the  petition 
be  dismissed. 

The  plaintiffs  ask  nothing  by  reason  of  the  Ewing  blood  that  may  ^^ 
in  their  veins.  Although  John  Ewing,  Sr.,  may  have  been  as  truly  the 
father  of  John  Ewing,  Jr.,  as  he  was  the  father  of  Mary  J.  Richards,  y^t 
John,  Jr.,  having  been  born  out  of  wedlock  and  no  intermarriage  of  h^^ 
parents  having  taken  place,  he  is  interdicted  by  law  from  making  any  claim 
to  the  estate  under  the  laws  of  descent.  But  the  claim  of  the  plaintiffs  is, 
that  their  ancestor,  John,  Jr.,  was  the  illegitimate  son  of  John  Ewing?  Sf" 
that  their  relation  was  mutually  recognized ;  that  when  John,  Jr.,  was  seven 
and  one-half  years  of  age,  an  agreement  was  made  between  his  fattier  anv 
mother  whereby  he  was  taken  into  his  father's  family,  and  there  remained 
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under  his  control  and  parental  direction,  rendering  obedient  service  until 
he  arrived  at  the  age  of  twenty-one  years.  In  consideration  for  said  serv- 
ices and  obedience,  etc.,  the  father  agreed  that  he  would  give  him  an  equal 
share  in  his  property  with  his  other  children.  It  is  averred  that  this  con- 
tract was  strictly  kept  and  fully  performed  on  the  part  of  John,  Jr.,  until  he 
arrived  at  the  age  of  majority,  being  as  long  as  the  parties  had  power  to 
contract  for  his  society  or  labor. 

Such  were  the  terms  of  the  contract  as  admitted  by  the  demurrer,  and 
if  the  contract  is  such  a  one  as  a  court  of  equity  has  power  to  enforce,  then 
the  demurrer  should  be  overruled. 

It  is  conceded  that  the  contract  ws^s  verbal,  and  that  it  was  entered 
into  in  18S9.  But  it  is  averred  that  by  its  terms,  John,  Jr.,  was  to  live  in  the 
family  as  a  son  and  be  in  parental  subjection  to  John,  Sr.,  from  that  date 
until  the  time  when  he  would  be  released  from  the  obligation  of  further 
servitude  by  operation  of  law,  which  happened  when  he  attained  the  age  of 
majority,  for  which  services  John, Sr., obligated  himself  that  he  should  have 
with  his  other  children  an  equal  division  of  his  estate.  John,  Jr.,  went  into 
the  family  and  service  of  his  father,  and  there  remained  for  a  period  of 
some  thirteen  and  one-half  years,  rendering  to  his  father  obedience  and 
service  that  in  law  belonging  to  his  mother  only,  but  by  the  contract  was 
rendered  to  his  father.  So  if  it  is  conceded  that  the  averments  of  the  peti- 
tion are  true,  there  was  on  the  part  of  the  ancestor  of  the  plaintiffs  an  exact 
and  full  performance  of  the  terms  of  the  contract  which  he  had  a  right  to 
expect  would  bring  him  an  equal  share  with  the  other  children  of  John 
Ewing,  Sr.,  of  his  estate. 

But  we  are  reminded  by  the  demurrer  that  under  the  statute  of  frauds, 
contracts  in  relation  to  real  estate,  or  any  interests  therein,  and  contracts 
that  are  not  to  be  performed  within  one  year  from  the  making,  must  be 
in  writing  or  some  memorandum  thereof  made  and  signed  by  the  party 
sought  to  be  charged.  If  this  cause  must  fail  because  it  is  not  in  writing, 
we  presume  that  the  one  or  the  other  of  these  provisions  must  furnish 
authority  for  its  defeat. 

It  has  long  been  settled  in  the  courts  of  equity  that  a  contract  is  not 
void  because  it  is  not  reduced  to  writing.  The  statute  does  not  in  any  way 
effect  the  substance  of  an  agreement,  but  it  simply  prescribes  as  a  rule 
that  the  same  shall  not  be  enforced  upon  oral  proof  alone.  This  is  the  case 
always,  when  the  contract  remains  executory  on  both  sides.  _  But  when 
both  parties  have  performed  the  terms  and  conditions  of  the  contract,  it 
is  as  valid  and  binding  as  though  it  had  been  reduced  to  writing,  and  duly 
signed.  And  so,  likewise,  if  one  party  has  fully  performed  his  part  of  the 
contract,  the  statute  furnishes  no  shield  to  the  other  to  escape  from  a  per- 
formance because  it  was  in  parol.  To  do  so  would  make  the  law  a  pro- 
tection to  a  fraud,  the  very  thing  it  was  intended  to  prevent. 

It  IS  conceded  by  the  demurrer,  that  in  this  case  there  has  been  a  com- 
plete performance  by  the  ancestor  of  the  plaintiffs,  by  his  work  and  labor 
for  the  period  of  over  thirteen  years,  contributing  to  some  extent  in  the 
accumulation  of  the  large  estate  left  by  John  Ewing,  Sr.  And  we  may  well 
inquire,  would  it  be  equitable  or  just  for  the  court  to  refuse  to  enforce  the 
terms  of  the  contract  on  behalf  of  John,  Jr.?  Could  we  so  decree  without 
aiding  in  the  perpetration  of  a  manifest  wrong  upon  the  plaintiffs  and  their 
deceased  father,  who  was  a  party  to,  and  long  labored  in  the  performance 
of  the  agreement?  If  this  question  be  answered  by  the  letter  and  spirit  of 
the  decisions  of  our  courts  of  equity  ever  since  the  enactment  of  the  statute. 
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the  answer  would  be  that  the  contract  must  be  enforced,  for  it  is  not  a  case 
that  falls  within  the  terms  and  spirit  of  the  statute. 

Many  things  might  be  said  as  reasons  why  a  contract  such  as  set  forth 
in  the  petition,  might  be  presumed  from  the  acts  of  the  parties.  The  per- 
formance of  the  terms  and  stipulations  as  read  in  the  acts  of  the  parties, 
would  be  hard  to  account  for  in  the  absence  of  an  agreement. 

At  one  time  the  doctrine  was  well  recognized  in  the  courts  of  equity, 
that  if  a  defendant  by  answer  admitted  the  contract,  and  then  set  up  the 
statute  of  frauds  as  a  defense,  it  passed  for  no  defense  to  the  action,  for 
when  the  contract  and  a  part  performance  was  once  admitted,  the  chan- 
cellor would  decree  a  specific  performance  notwithstanding  the  statute  of 
frauds,  and  it  was  also  doubted  if  the  advantage  of  the  statute  could  be  taken 
by  demurrer,  by  which  the  facts  plead  in  the  bill  were  admitted.  The  doc- 
trine now  prevails,  however,  that  when  the  petition  discloses  the  fact  that 
the  claim  is  obnoxious  to  the  statute,  it  may  be  brought  to  the  notice  of 
the  chancellor  by  demurrer,  and  if  the  decision  of  the  court  is  adverse  to 
the  defendant  upon  his  demurrer,  he  may  still  have  the  advantage  of  a 
denial. 

Under  our  code  the  demurrer  admits  to  be  true  all  the  facts  that  are 
well  plead,  at  the  same  time  securing  to  the  party  the  right  of  making  a 
more  complete  defense  by  answer  after  the  demurrer  shall  be  overruled. 
But  taking  the  demurrer  here  as  an  admission  of  the  facts  set  forth  in  the 
petition,  that  there  was  a  contract  duly  made  and  fully  performed  by  the 
ancestor  of  the  plaintiffs,  it  would  be  hard  to  find  a  good  reason  for  ex- 
cusing the  other  party  from  a  performance  on  his  part. 

The  demurrer  keeps  from  the  view  of  the  court  many  facts  and  trains 
of  facts  that  might  be  sufficient  or  inadequate  to  establish  such  a  contract 
as  a  court  of  equity  would  enforce  by  decreeing  its  specific  performance; 
but  when  the  defendants  rely  upon  a  demurrer,  they  distinctly  admit  the 
facts  of  the  petition,  and  if  they  are  ample  to  demand  relief,  the  demurrer 
should  be  overruled. 

Another  question  is  made  by  the  demurrer:  That  the  contract  be- 
tween John  Ewing,  Sr.,  and  Margaret  Gushwa,  was  not  to  be  performed 
within  one  year  from  the  time  it  was  made,  and  that  it  was  therefore  ob- 
noxious to  the  statute  of  frauds,  which  requires  all  contracts  which  are  not 
to  be  performed  within  one  year  to  be  reduced  to  writing  and  signed  by  the 
party  to  be  charged. 

The  authorities  upon  this  branch  of  the  statute  are  abundant,  that 
when  the  contract  might  be  performed  within  one  year,  it  is  not  within  the 
statute.  The  statute  of  descents  makes  a  disposition  of  a  man's  estate  at 
his  death.  The  contract  here  was  on  the  part  of  Ewing,  Sr.,  for  the  care, 
custody  and  control  of  John,  Jr.,  intended,  no  doubt,  to  be  until  he  should 
arrive  at  the  age  of  majority.  But  the  law  would  inject  the  condition  in 
the  absence  of  any  conditions  to  be  performed  by  the  representatives  of 
the  parties  that  the  contract  would  be  performed  and  terminated  upon  the 
death  of  John  Ewing,  Sr.,  and  that  he  might  have  died  within  one  year  is 
beyond  cavil. 

In  a  case  reported  in  10  Pic,  365,  the  facts  were  that  a  verbal  con- 
tract was  made  to  support  a  child,  then  eleven  years  old,  until  she  should 
arrive  at  the  age  of  eighteen  years.  This  was  held  by  the  court  to  be  a 
contract  not  within  the  statute,  because  the  party  might  have  died  within 
one  year. 
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,     We  think  the  statute  furnishes  no  defense  against  the  claim  presented 
by  the  plaintiffs,  and  the  demurrer  is  therefore  overruled. 

Reed  &  Hoagland,  attorneys  for  plaintiffs;  Uhl,  Critchfield  &  Huston, 
for  defendants. 


187  INJURIES  BY  STREET  RAILWAYS. 

[Hamilton  District  Court,  1882.] 
taNClNNATI  STREET  RAILWAY  CO.  v.  MARY  J.  FULLBRIGHT. 

L  A  petition  by  a  passenger  of  a  street  railway  company  to  recover  for  injuries 
caused  by  the  negligence  of  the  railway  company,  need  not  aver  the  exercise 
of  due  care  by  plaintiff.  This  ayerment  is  not  necessary  where  there  are  no 
contrary  indications,  and  where  a  persom  is  presumed  to  take  ordinary  care 
of  him'self,  as  in  case  of  a  passenger  in  her  seat,  though  the  rule  may  be 
different  in  case  of  employees  operating  dangerous  machinery,  or  of  a  pas- 
senger out  of  his  place. 

2.  A  corporation  consolidated  from  other  corporations  succeeds  by  statute  to  all 
the  obligations  of  the  original  corporations,  and  is  liable  to  an  action  for 
injuries  by  the  negligence  of  one  of  the  original  corporations,  caused  before 
the  consolidation,  and  on  the  trial  the  pleadings  not  having  averred  the 
consolidation,  but  the  same  having  been  proved,  without  objection,  it  is 
proper  after  verdict  to  permit  plaintiff  to  amend  by  setting  up  this  fact,  in 
order  to  make  the  pleading  conform  to  the  proof. 

Petition  in  Error  to  reverse  a  judgment  of  the  Superior  Court. 

MOORE,  J. 

In  the  court  below  the  defendant  in  error  filed  petition  and  two  amend- 
ed petitions.  The  plaintiff  in  error  filed  a  general  denial  to  the  original  and 
the  first  amended  petition.  The  plaintiff  below  alleged  that  on  July  18, 
1880,  the  was  a  passenger  and  being  transported  by  the  Walnut  Hills 
Passenger  railway  Company.  By  the  negligence  of  a  driver  of  one  of  the 
cars  of  said  railway  company  she  received  certain  bodily  injuries,  for  which 
she  claimed  damages  in  the  sum  of  $20,000.  The  trial  resulted  in  a  verdict 
for  the  plaintiff  in  the  sum  of  $4,120.  After  verdict  and  before  judgment 
the  plaintiff  by  leave  of  court  filed  an  amended  petition  setting  forth  the 
acts  of  the  said  defendant  and  the  Walnut  Hills  Passenger  Railway  Com- 
pany in  the  matter  of  the  consolidation  of  said  companies  which  took 
place  on  the  19th  day  of  July,  1880.  This  amendment  was  made  for  the 
purpose  of  conforming  the  pleadings  to  the  facts  proved,  for  it  appears 
that  at  the  close  of  the  defendant's  testimony  the  plaintiff  introduced  in 
evidence  the  articles  of  consolidation,  to  which  no  exception  was  taken  by 
the  defendant.  The  pleadings  of  the  plaintiff  did  not  aver  the  exercise  of 
due  care  on  her  part  at  the  time  of  the  accident.  The  record  displays,  sev- 
eral assignments  of  error,  the  third  and  seventh  of  which  the  plaintiff  in 
error  relies  upon  here.  The  error  complained  of  in  the  third  assignment 
was  the  refusal  of  the  court  to  charge  the  jury  to  return  a  verdict  for  the 
defendant  instead  of  the  plaintiff,  for  the  reason  that  the  plaintiff's  pleadings 
did  not  aver  her  freedom  from  negligence  or  the  exercise  of  due  care. 

By  the  Court:  The  complaint  need  not  aver  the  exercise  of  due  care 
by  the  plaintiff,  for  it  is  to  be  presumed  under  the  circumstances  stated  and 
the  natural  order  of  things  that  a  person  uses  ordinary  care.  The  piain- 
tiflF  in  her  place,  seated  in  the  car,  as  a  passenger  is  presumed  to  have  used 

due  care. 

Ill  -  —  -  ,  ■    ,      , .    , 

tThis  case  was  taken  to  supreme  court,  but  was  settled  and  dismissed  December 
9,  1884. 
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The  question  whether  it  is  necessary  to  aver  due  care  on  the  pait  ol 
the  plaintiff  as  a  passenger,  or  infer  the  same  from  the  absence  of  contran' 
indications,  and  leave  the  whole  to  the  jury  upon  the  evidence,  is  one  which 
has  been  variously  decided.  (Sherman  &  Redfield  on  Negligence,  sections 
43, 44,  and  cases  cited;  14  N.  Y.,  310;  15  Wall.,  401;  51  Mo.,  191.) 

To  authorize  recovery  the  jury  must  eventually  be  satisfied  that  the 
plaintiff  did  not  contribute  to  the  injury  by  failure  to  take  due  care  under 
the  circumstances,  and  that  the  injury  was  occasioned  solely  by  the  neg- 
ligence of  the  defendant.  It  appears  to  be  settled  in  this  state  that  in  cer- 
tain cases  plainly  distinguishable  from  the  case  before  us,  an  allegation  of 
the  character  and  ptuport  mentioned  is  necessary.  We  refer  to  cases  of 
persons  in  the  employ  of  railroads  or  in  the  operation  of  dangerous  ma- 
chinery, or  where  a  passenger  steps  aside  from  his  position  as  a  passenger 
in  a  railway  carriage.  There  an  employment  or  position  is  taken  which 
from  the  nature  of  things  imposes  a  duty  upon  the  person  to  use  watch- 
fulness and  care.  In  the  case  of  passengers  a  different  rule  of  liability 
arises.  They  place  themselves  under  the  carrier,  and  undertake  to  run 
only  those  risks  which  cannot  be  avoided  by  the  utmost  degree  of  care  and 
skill  on  the  part  of  the  carrier.  Railway  v.  Barber,  5  O.  S.,  541, 567;  Rail- 
road V.  Sloan,  28  O.  S.,  341;  Railroad  v.  Krouse,  30  O.  S.,  222-230.  Recent 
adjudications  hold  that  *'It  would  be  a  contradiction  in  terms  to  say  that 
the  majority  of  men  in  a  civilized  community  do  not  take  ordinary  care  of 
themselves;  but  when  the  statement  of  the  facts  impose  a  duty,  or  place 
a  party  in  a  position  where  safety  is  primarily  in  his  hands,  he  is  charge- 
able with  duty,  and  its  avernient  to  make  a  prima  facie  case." 

It  is  claimed  by  the  plaintiff  in  error  that  the  court  erred  in  allowing 
the  plaintiff  below  to  file  an  amended  petition  after  verdict,  setting  up  the 
act  of  consolidation  of  the  company  in  existence  as  a  corporation  at  the 
time  of  the  accident  with  the  Cincinnati  Street  Railway  Com])any,  the  de- 
fendant below,  effectually  changing  the  parties  defendant  by  bringing  in 
a  new  one. 

The  articles  of  consolidation  having  been  admitted  in  evidence  with- 
out objection,  and  the  answer  of  the  railway  company  to  the  former  plead- 
ings of  the  plaintiff  being  in  the  nature  of  a  general  denial  only  in  the  name 
of  the  consolidated  company,  it  became  the  right  of  the  plaintiff  to  have  the 
pleadings  conform  to  the  facts  proved.  The  amendment  did  not  change 
the  issue,  or  mislead  or  surprise  the  adverse  party.  Further,  the  statute 
fixes  the  present  company  as  the  party  liable — under  the  consolidation  it 
succeeded  to  all  the^ rights  and  obligations  of  the  company  in  existence  as 
a  corporation  at  the  time  the  accident  occurred. 

Judgment  affirmed. 
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[Hamilton  District  Court.  1882.] 

CHARLOTTE  VAN  DUERSEN,  Adm'x,  v.  THOMAS  SCAN  LAN  et  a!. 

Where  a  policy  of  insurance,  taken  out  by  a  debtor  on  his  life,  is  transferred  to  his 
creditor  as  collateral  security  for  an  existing  debt,  the  creditor  is  not,  in  the 
absence  of  an  express  stipulation  to  the  contrary,  obliged  to  keep  up  the  pay- 
ment of  the  premiums,  but  this  is  the  debtor's  duty,  and  the  fact  that  the  cred- 
itor did  pay  one  premium  and  charge  the  same  on  his  books  to  the  debtor, 
does  not  obligate  him  to  continue  so  to  do,  or  render  him  liable  if  the  policy 
lapses  for  non-payment  of  premiums. 

In  Error   to  reverse  a  judgment  of  the  Superior  Court 
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JOHNSON,  J. 

This  action  was  brought  by  Charlotte  Van  Duersen,  administratrix 
of  W.  P.  Van  Duersen,  against  Thomas  Scanlan  and  Patrick  Mallon, 
assignees  of  George  H.  Bussing,  to  recover  in  the  first  cause  of  iction 
$5,000,  and  in  a  second  cause  of  action  $2,400,  and  asking  for  a  statement 
of  account.  Recurring  to  the  first  cause  of  action,  the  petition  sets  out 
substantially  these  facts:  That  on  the  16th  of  October,  1865,  Wm.  P.  Van 
Duerson  took  out  a  policy  of  insurance  on  his  life  in  the  Mutual  Life  In- 
surance Company  of  Maine  in  the  sum  of  $5,  000,  on  the  ten-year  non- for- 
feiting plan;  that  he  paid  the  first  premium,  and  that  in  July,  1866,  being 
indebted  to  Bussing  in  a  large  amount,  he  assigned  this  policy  to  him  to 
secure  the  indebtedness.  Bussing  being  a  member  of  the  firm  of  G.  H.  Bus- 
sing &  Co.,  bankers  in  this  city.  It  is  averred  that  Bussing  paid  the  pre- 
miums annually  until  October,  1870,  when  he  failed  and  neglected  to  do 
so,  whereby  the  poHcy  became  void,  and  all  premiums  paid  under  it  for- 
feited. The  plaintiff  further  alleges  that  Van  Duerson  went  to  the  state  of 
Texas  in  1870,  returned  in  July,  1876,  and  about  that  time  became  insane, 
and  died  in  an  asylum  in  the  fall  of  1876,  and  that  by  reason  of  the  for- 
feiture of  the  policy  there  was  lost  to  the  estate  of  Van  Duersen  $5,000, 
which  amount  is  claimed  the  administratrix  is  entitled  to  recover. 

In  the  second  cause  of  action  the  plaintiff  avers  her  husband  was. in- 
sured in  the  Mutual  Benefit  Insurance  Company  in  the  amount  of  $2,400, 
and  that  Bussing  received  the  amount  and  refused  to  turn  it  over  to  her, 
and  that  an  account  should  be  taken  between  the  estates  of  Van  Duersen 
and  Bussing. 

The  defendants,  (Scanlan  and  Mallon,  the  assignees  of  Bussing)  deny 
there  is  anything  due  by  the  estate  of  Bussing  to  the  plaintiff,  and  aver  sub- 
stantially that  while  Van  Duersen  was  indebted  in  a  large  amount  to  Bus- 
sing on  his  accoimt,  that  neither  Bussing,  the  assignee,  nor  Bussing  &  Co., 
of  which  firm  he  was  a  partner,  were  guilty  of  negligence  in  reference  to 
paying  the  premiums :  that  the  assignment  of  the  policy  was  made  as  col- 
lateral security  for  the  indebtedness  of  Van  Duersen  to  the  bank,  without 
any  agreement  on  the  part  of  Bussing  or  the  bank  to  keep  the  policy  in 
force  by  paying  the  annual  premium,  and,  so  far  as  the  first  cause  of  action 
is  concerned,  that  there  is  no  right  of  recovery. 

As  to  the  second  cause  of  action,  it  was  alleged  that  Van  Duersen  be- 
ing indebted  to  the  bank  in  a  large  amount  by  virtue  of  an  agreement  be- 
tween the  parties,  the  proceeds  of  the  policy  of  the  Mutual  Benefit  Insur- 
ance Company  were  to  be  collected  by  Bussing  and  applied  on  account  of 
the  indebtedness  of  Van  Duersen  to  the  bank,  which  was  done. 

A  reply  was  filed,  and  the  case  presented  to  the  court  on  an  agreed 
statement  of  facts,  embracing  substantially  what  has  been  stated,  except 
in  this,  that  it  appears  from  the  agreed  statement  of  facts  that  not  only  was 
the  first  premium  paid  by  Van  Duersen,  but  that  the  second,  third  and 
fourth  premiums  were  paid  by  him,  and  not  by  Bussing,  and  that  the  fifth 
premium,  the  last  paid  in  1869,  was  paid  by  money  advanced  by  Bussing 
&  Co.,  and  charged  to  Van  Duersen  by  them,  and  that  in  October,  1870, 
when  another  premium  should  have  been  paid,  and  was  not  paid,  the  policy 
became  forfeited,  Van  Duersen  being  in  Cincinnati  at  the  time. 

The  first  question  that  arises,  looking  at  the  facts  as  they  appear  in  the 
record,  the  relation  of  the  parties,  and  the  assignment  of  the  policy  by  Van 
Duersen  to  Bussing,  is  whether  there  was  any  obligation  on  the  part  of 
Bussing,  or  Bussing  &  Co.,  whereby  he  or  they  became  obligated  to  go 
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forward  annually  without  consultation  with  Van  Duersen,  and  pay  the  an- 
nual premium  to  keep  the  policy  alive.  If  such  an  agreement  had  been  en- 
tered into,  the  most  likely  place  to  find  it  would  be  in  the  assignment  itself. 
It  is  in  writing,  and  is  presumed  to  have  contained  everything  the  parties 
agreed  upon.     It  imposes  no  such  obligation. 

In  the'opinion  of  the  court,  in  the  absence  of  any  obligation  on  the 
part  of  the  assignee  of  the  policy  to  pay  the  annual  premiums,  it  was  a  duty 
and  obligation  that  devolved  on  Van  Duersen.  It  is  not  the  case  of  a  pol- 
icy taken  out  by  a  creditor  on  his  application  on  the  life  of  the  debtor.  But 
this  is  the  case  of  a  debtor  on  his  own  volition,  without  the  understanding 
of  his  creditor,  taking  out  a  policy  on  his  own  life,  for  his  own  benefit. 
Bussing  did  not  become  the  assignee  of  the  policy  for  over  a  year  after  it 
was  issued.  It  is  claimed  on  the  part  of  the  estate  of  Van  Duersen  that 
because  the  record  shows  that  on  one  occasion  Bussing  advanced  $151  to 
make  the  cash  payment  due  October  16, 1869,  he  or  the  firm  of  Bussing  & 
Co.,  became  obliged  to  pay  the  future  premiums  as  they  became  due,  and 
having  failed  to  do  so,  and  the  policy  having  lapsed,  it  was  Bussing's  fault 
This  is  not  the  case  of  an  agent  undertaking  to  carry  a  policy  for  another. 
Nor  of  an  assignee  having  received  the  money  to  pay  premiums  from  the 
insured,  who  neglected  to  do  so.  There  was  no  agreement  that  Bussing 
would  keep  the  policy  on  foot  for  Van  Duersen.  The  money  advanced  by 
the  bank  is  charged  against  Van  Duersen,  and  the  relation  of  agency  did 
not  exist  between  the  parties.  In  the  majority  of  cases  cited  by  the  plain- 
tiff, the  assignee  had  been  instrumental  in  taking  out  the  poHcy.  In  this 
case  Bussing  had  nothing  to  do  with  taking  out  the  policy  on  the  life  of 
Van  Duersen.  It  was  a  transaction  of  his  own,  and  when  he  assigned  the 
policy  it  was  simply  as  collateral  security.  There  was  no  more  obligation 
on  Bussing  to  pay  the  annual  premiums  than  upon  the  mortgagee  of  real 
estate  to  pay  the  taxes. 

As  to  the  second  cause  of  action,  it  was  admitted  the  amount  collected 
was  credited  on  account  of  an  indebtedness  existing  in  favor  of  Bussing  & 
Co.  The  exact  state  of  the  account  was  not  known,  and  could  not  be  de- 
termined without  a  reference.  On  the  whole  case  the  judgment  would  be 
affirmed  and  remanded,  and  the  cause  referred  as  to  the  second  cause  of 
action  to  state  an  account  between  the  two  estates. 

T.  A.  Logan,  for  plaintiff  in  error. 

Mallon  &  Coffiey,  fo-  defendant  in  error. 


[Hamilton  District  Court,  1882.]  '^^ 

HENRY  MEYER  v.  JOHN  OOBERHELMAN. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1161,  (s.  c.  10  Am.  Law  Rec,  686.) 
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200  CONTRACTS. 

[Superior  Court  of  Cincinnati,  March  27,  1882.] 

tCINCINNATI,   SANDUSKY  &  CLEVELAND   R.   R.  CO.   v.   CONSOLI- 

'DATED  COAL  &  MINING  CO. 

1.  A  contract,  whereby  a  plaintiff  agrees  to  purchase  of  defendant  all  the  coal  it 

will  require  for  a  year,  is  not  void  for  want  of  mutuality,  as  being  a  mere 
option;  for  it  binds  plaintiff  to  purchase  of  no  one  else  and  the  defendant 
runs  the  only  risk  of  the  quantity  being  more  or  less;  and  the  defendant  is 
liable  for  failure  to  furnish  the  articles. 

2.  Under  a  contract  with  plaintiff,  a  railroad  company,  to  furnish  it  coal  free  on 

board  cars  on  the  track,  the  defendant  not  being  on  the  line  of  another  than 
plaintiff's  road,  plaintiff  is  not  o'bliged  to  furnish  cars  at  defendant's  mines. 

3.  Where  defendant  agreed  to  furnish  all  the  coal  plaintiff  would  iiequire  for  a 

year,  plaintiff  to  pay  monthly  on  or  before  the  20th  of  the  month,  and  on 
the  14th  of  a  month  defendant  refused  to  deliver,  plaintiff  is  not  in  default 
for  not  having  paid,  for  it  was  not  obliged  to  pay  for  part  of  a  month,  and, 
litigation  being  in*  contemplation,  it  might  withhold  the  amount  to  cover  its 
claim  for  damages. 

HARMON,  J. 

Plaintiff  sues  for  damages  for  the  breach  by  defendant  of  the  following  written 
contract: — 

"This  agreement,  made  this  15th  day  of  May,  1879,  by  and  between  Charles 
Howard,  sui^erintendent  oi  the  CinciniiHti,  Sandusky  &  Cleveland  Railroad  Com- 
pany of  the  first  part,  and  the  Consolidated  Coal  and  'Mining  Company  of  Ohio,  of 
the  second  part,  witnesseth  that  the  party  of  the  second  part  hereby  agree  to  furnish 
and  supply  the  party  of  the  first  part  all  the  coal  that  may  be  required  for  the  use 
of  said  railroad  company  for  one  year  from  May  20,  1879,  to  May  20,  1880,  for 
scventy-pne  (71)  cents  per  ton,  free  on  board  cars  on  the  track  of  the  Columbus 
&  Hocking  Valley  Railroad,  at  Straitsville,  Ohio,  said  coal  to  be  of  the  first  quality 
lower  vein  Straitsville  lump,  and  to  be  delivered  in  lots  of  from  three  to  ten  car- 
loads, of  twelve  tons  each,  daily,  as  the  party  of  the  first  part  mayt  from  time  to 
time  order  and  direct;  and  the  party  of  the  first  part  hereby  agrees  to  pay  for  the 
Bcxme  as  above,  montlily,  on  or  before  the  20th  day  of  each  mont^  /for  all  the  coal 
so  delivered  and  received  during  the  previous  month. 

AlLEX.  'McDonald,  Pres't,  for  Consolidated  'Coal  &  Mining  Company. 

CH  AS.  HOWARD,  Sup't,  for  the  Cincinnati,  Sandusky  &  Cleveland'  Railroad  Co." 

Plaintiff  complains  that  defendant  performed  the  contract  up  to  January  14, 

1880,  but  has  since  then  refused  to  perform  it,  although  plaintiff  has  duly  performed 

all  the  conditions  to  be  performed  by  it;  that  from  January  14  to  May  20,  1880. 

plaintiff  required  for  its  use  ten  car-loads  of  coal  per  dtay,  and  so  duly  notified 

defendant,  and  has  been  compelled  to  pay  more  than  such  contract  price  therefor. 

The  answer  is  a  general  denial,  trid  the  points  upon  which  defendant  relies  are: 

First — ^That  the  contract  shows  upon  its  face  that  it  was  not  made  with  plaintiff. 

Second — That  at  the  time  it  was  made  plaintiff's  road  was  in  charge  of  a 

receiver,  with  whom  the  contract  was  in  fact  made. 

Third — That  said  contract  is  not  obligatory  upon  defendant  for  want  of  mutu- 
ality, there  being  no  other  consideration,  and  the  contract  being  bilateral. 

iFourth — ^That  plaintiff  failed  to  put  defendant  in  default,  because  plaintiff  did 
not  furnish  cars  at  Straitsville. 

Fifth — ^That  plaintiff  is  itself  in  default,  having  failed  to  pay  for  the  coal  fur- 
nished in  January  up  to  the  14th. 

As  to  the  first  point,  it  seems  to  me  that  upon  every  correct  principle  of  con- 
st?ruction  the  contract  must  be  held  to  be  made  by  one  professing  to  be  only  an 
agrent  on  behalf  of  a  principal  fully  disclosed  in  the  contract  and  by  the  signature. 
The  words  "superintendent,"  etc.,  are  not  mere  descriptio  personae.  The  signature 
is  expressly  foil  the  railroad  company.  The  coal  to  be  furnished  is  such  as  may 
be  required  for  the  use  of  the  railroad  company. 

tThe  case  was  reversed  by  the  district  court,  post.    The  judgment  of  the  dis- 
trict court  was  (diirmed  by  the  supreme  court  February  I,  1887. 
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As  to  the  second  point,  it  appears  that  when  the  contract  was  made  the  affairs 
of  plaintiff  were  in  the  hands  of  J.  S.  Farlow,  receiver,  he  being  also  president  of 
plaintiff,  and  that  Chas.  iRoward,  who  was  superintendent  of  plaintiff,  acted  as 
superintendent  of  the  road  while  operated  by  the  receiver.  On  January  1.  1880, 
the  receiver  was  discharged  and  the  affairs  of  the  road  restored  to  plaintiff.  It 
appears  further  that  all  contracts  made  by  the  authority  of  the  receiver  were  made 
in  the  name  of  the  company,  or  of  Chas.  Howard  as  superintendent  of  the  com- 
pany, and  that  this  contract  was  authorizd  by  the  receiver. 

It  is  contended  for  defendant  that  it  is  competent  for  it  to  prove  by  parol,  that 
although  the  contract  is  expressly  on  behalf  of  the  company,  it  was  in  fact  not  on 
behalf  of  the  company,  and  that  the  evidence  furnishes  such  proof.  I  have  great 
doubts  of  the  admissibility  of  parol  evidence  to  contradict  the  express  terms  of  the 
contract  in  this  regard.  It  is  not  a  case  of  ambiguity  raised  by  parol  which  may 
be  dispelled  by  parol.  The  evidence  creates  no  ambiguity.  The  fact  that  other 
contracts  made  by  authority  of  the  receiver  were  made  as  this  one  was  makes 
nothing  ambiguous.  It  simply  raises  the  same  question  as  to  thc«n  now  raised  as 
to  this.  The  existence  and  powers  of  the  company  were  not  tstken  away,  not  even 
suspended,  by  the  appointment  of  the  receiver.  The  period  during  which  he  would 
retain  charge  of  its  road  was  of  necessity  uncertain,  so  that  it  might  well  be  thought 
unadvisable  for  him  to  personally  make  time  contracts,  if  he  had  the  power  to  do 
»o.  By  making  such  contracts  in  the  name  of  the  company,  as  they  might  properly 
be  made  with  the  authority  of  its  officers,  they  would  mure  to  his  benefit  while  he 
held  such  office,  and  to  that  of  the  company  thereafter.  And  it  is  a  question 
worthy  of  serious  consideration  whether  a  time  contract  made  with  him  in  his  own 
name  would  not  inure  to  the  company's  benefit  after  .the  expiration  of  his  office. 

To  the  suggestion  that  it  is  not  to  be  supposed  that  defendant  would  make  a 
contract  involving  giving  credit  with  an  insolvent  railroad  company  in  the  hands 
of  a  receiver,  it  is  a  sufficient  reply  to  show  that  defendant  in  fact  did  so.  And  it  is 
doing  no  violence  to  human  motives  to  suppose  that  defendant  would  be  perfectly 
willing  to  make  a  contract,  which  was  as  nearly  for  cash  as  such  contract  could  well 
be,  with  such  a  company,  knowing,  as  it  did,  that  the  receiver  stood  behind  it  while 
the  road  was  in  his  hands,  and  that  it  would  in  all  probability  remain  in  his  hands 
until  the  removal  of  the  company's  insolvency.  Defendant  does  not  complain  of 
any  fraud  or  mistake  in  the  form  of  the  contract.  On  the  contrary,  the  contract 
was  sent  to  defendant  for  signature  with  a  letter  referrin-g  to  it  as  "a  contract  for 
furnishing  this  company  with  coal."  Defendant's  officers  knew  the  road  was  in 
the  hands  of  a  receiver.  If  they  desired  to  contract  with  him,  they  should  have 
done  so.  In  their  correspondence  with  plaintiff  they  speak  of  the  contract  as  that 
of  "your  company,"  (see  letter  of  January  2,  1880.) 

As  to  the  third  point,  the  position  taken  by  defendant's  counsel  is  that  the  con- 
tract, being  one  whose  only  possible  consideration  was  mutuality  of  obligation, 
failed  to  become  obligatory,  because  plaintiff  was  not  bound  thereby  to  require  or 
order  any  coal — that  it  was  merely  a  proposition  on  the  part  of  defendant  which 
became  binding  only  as  accepted  by  orders  from  time  to  time,  until  re\'okcd  by 
defendant,  as  it  might  be  at  any  time,  and  was  on  January  14,  1880. 

Let  us  first  determine  just  what  the  contract  between  the  parties  was,  and  then 
consider  the  authorities. 

It  appears  that  plaintiff  invited  bids  for  supplying  all  the  coal  required  upon  its 
road  from  May  20,  1879,  to  May  20,  1880.  and  that,  defendant's  bid  being  die 
lowest,  the  writing  above  set  out  was  signed.  Defendant's  bid— its  proposition  to 
supply  all  the  coal  so  required,  was  repeated  in  the  writing,  but  it  is  contended  that 
by  the  terms  of  the  writing  plaintiff  did  not  bind  itself  to  take  from  defendant  all 
tlie  coal  so  required,  but  merely  agreed  to  pay  the  stipulated  price  for  all  the  cool 
it  might  order  and  receive.  It  seems  to  me  Uiait  while  the  part  of  the  language  which 
expresses  the  obligation  of  plaintiff  is  not  very  explicit,  it  would  not  be  putting  a 
forced  construction  upon  it  to  hold  that  it  did  express  plaintiff's  acceptance  of 
defendant's  proposition.  The  proposition  was  to  furnish  alJ  the  coal  requfred  upon 
the  road.  This  amount  is  certain,  because  it  was  capable  of  being  accurately  deter- 
mined by  the  necessities  of  the  road.  The  daily  quantities  to  be  furnished  were  to 
be  fixed  by  orders  from  plaintiff,  the  maximum  and  minimum  quantities  being 
named,  but  there  can  be  no  question  as  to  the  total  amount  to  be  furnished.  It  was 
all  the  coal  required  upon  the  road,  no  more,  no  less.  The  written  undertaking  of 
plaintiff  was  "to  pay  for  the  same,"  etc.,  not  to  pay  for  what  they  might  see  fit  to 
order,  for  defendant's  proposition  was  not  to  give  them  a  mere  option  to  order  or 
not,  and  to  order  much  or  little,  as  plaintiff  might  see  fit— ^ut  to  pay  for  what 
defendant  proposed  to  furnish,  i.  e.,  all  the  coal  required  upon  its  road,  in  such 
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daily  quantities  as  the  necessities  of  the  road  should  fix.  *  In  what  language  could 
plaintiflF  have  better  accepted  defendant's  proposition  than  iby  agreeing  to  pay  for 
what  defendant  proposed  to  furnish?  And  as  the  proposition  to  furnish  the  year's 
supply  of  coal  is  followed  by  a  specification  as  to  the  times  and  amounts  of  its 
delivery,  so  the  promise  "to  pay  for  the  same/'  is  followed  by  a  specification  of  the 
times  and  amounts  of  such  payments. 

It  was  not  necessary,  however,  that  plaintiff  shall  accept  in  writing.  It  might 
do  so  by  act  as  well,  so  that  even  if  its  agent's  signature  be  held,  as  defendant's 
counsel  claim  it  should  be  held,  to  be  merely  an  assent  to  the  terms  proposed,  to 
be  complied  with  in  case- plaintiff  should  see  fit  to  order  coal,  and  not  an  agreement 
to  take  from  defendant  all  the  coal  so  required;  still,  by  every  principle  of  contract 
plaintiflF  became  bound  to  take  from  defendant  all  the  coal  it  needed  during  the 
year  when  it  began  ordering  and  receiving  coal.  There  is  no  evidence  whatever 
that  defendant  ever  modified  or  was  asked  or  consented  to  modify  its  proposition. 
The  price  must  have  been  fixed  with  reference  to  the  year's  supply.  Plaintiff  could 
accept  no  proposition  but  the  one  made,  and  it  bound  itself  to  take  all  when  it 
ordered  the  first  day's  supply.  That  order  was  accompanied  by  no  condition  or 
qualification.  If  it  never  accepted  the  proposition  before,  plaintiff  accepted  it-then. 
The  contract  therefore  was  that  defendant  was  to  furnish  and  plaintiff  to  take  and 
pay  for.  at  fixed  rates  and  prices,  all  the  coal  needed  by  it  for  the  year  named,  aiKl 
plaintiff  would  have  been  liable  to  defendant  had  it  ordered  any  coal  elsewhere 
during  the  year. 

This  case  differs  plainly,  in  that  regard,  from  R.  R.  Co.  v.  Dane,  43  N.  Y.,  240; 
R.  R.  Co.  v.  'Mitchell,  38  Texas,  85,  and  Thayer  v.  Burkhard.  99  (Mass.,  608.  In 
the  first  the  proposition  was  to  transport  at  certain  prices,  during  certain  months, 
freight  not  exceeding  6,000  tons.  The  propositon  was  accepted.  The  court  prop- 
erly heW  that  a  mere  option  was  created  for  which  there  was  no  consideration. 
Plaintiff  did  not  agree  to  ship  by  defendant's  route  all  the  freight  it  might  hare 
occasion  to  ship.  It  would  not  have  been  liable  if  it  had  shipped  by  other  routes. 
And  as  the  proposition  did  not  contain  this  element  the  court  properly  held  that 
shipping  some  freight  did  not  bind  plaintiff  to  ship  any  more.  The  freight  shipped 
was  shipped  without  reference  to  future  freight.  In  the  case  at  bar  the  coal  deliv- 
ered was  delivered  as  merely  a  part  of  an  entire  year's  supply.  It  was  not  a  series 
of  deliveries  under  an  option;  it  was  continuous  part  performance  of  an  entire  con-- 
tract.  The  second  case  is  of  exactly  the  same  character.  The  propositon  was  to 
cut  hay  not  exceeding  200  tons  during  a  certain  season  at  a  certain  price,  and  was 
accepted.  The  ruling  was  the  same,  of  course.  The  third  case  was  almost  identical 
with  the  first.  The  proposition  was  to  carry  freight  for  a  certain  rate.  It  expressed 
no  quantity,  and  no  means  by  which  a  quantity  could  be  fixed,  nor  did  the  accept- 
ance. Plaintiff  was  obliged  to  ship  none  at  all  by  defendant's  route,  and  might  ship 
all  he  pleased  by  other  routes,  and  his  shipping  some  could  have  no  greater  effect 
than  in  R.  R.  Co.  v.  )Dane,  supra. 

The  case  of  Bailey  v.  Austrian,  19  Minn.,  534,  and  Smith  v.  Morse,  20  La.  Ann., 
220,  however,  are  like  the  case  at  bar,  and  are  in  direct  conflict.  In  the  former, 
defendants  agreed  to  furnish,  and  plaintiffs  to  take  ''all  the  pig  iron  wanted  by 
them  in  thefr  business"  (of  foundrymen),  for  a  certain  period  at  specified  rates. 
The  court  held  that  defendants  were  not  liable  for  not  furnishing  pig  iron,  because 
there  was  no  mutuality  of  obligation.  Plaintiffs  were  not  bound  to  want  any  iron 
—not  even  to  continue  their  business.  In  the  latter  case,  Smith  &  Co.  proposed  to 
furnish  Morse  "all  the  ice  he  may  requdre  for  the  use  of  the  City  Hotel,  etc.."  at  a 
specified  rate  and  fot  a  certain  time.  The  only  acceptance  upon  the  part  of  Morse 
was  by  beginning  to  order  ice,  which  the  court  held  sufficient  to  bind  him  to  take  all 
so  required  during  the  time  named.  It  was  argued  that  Morse  was  not  bound  to 
require  any  ice,  and  there  was  consequently  no  mutuality.  But  the  court  held  that 
that  principle  could  not  apply  "unless  it  be  supposed  that  the  contract  contemplated 
that  iMorse  might  at  his  option  dispense  entirely  with  the  use  of  ice  at  his  large 
hotel,  which  is  not  sanctioned  by  any  reasonable  construction  that  can  be  placed 
upon  the  contract."  The  court  held  that  Morse  would  have  been  liable  in  damages 
if  he  had  purchased  ice  from  other  parties. 

This  feature  of  the  contract  was  entirely  overlooked  by  the  court  in  Baley  v. 
Austrian.  When  one  in  a  business  requiring  the  article  contracted  for,  binds  him- 
self to  buy  of  no  one  else,  as  he  of  necessity  does  in  agreeing  to  take  all  he  requires 
from  the  other  contracting  party,  this  certainly  is  sufficient  consideration,  as  is 
pointed  out  by  Mr.  Wald,  in  his  note.     Pollock  on  Contract,  page  160. 

I  have  no  hesitation  in  following  the  Louisiana  case  in  preferenvC  to  the  Min- 
nesota case.  It  is  difficult  to  see  how  parties  could  make  contracts  for  the  supply 
of  quantities  uncertain  at  the  time  of  the  contract,  but  entirely  capable  of  being  made 
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perfectly  certain  during  the  time  it  is  to  run,  in  any  other  way  than  that  adopted 
here.  The  party  proposing  merely  contracts  for  the  benefit  of  the  probability  or 
possibility  that  more  or  less  will  be  needed  by  the  other.  The  party  accepting  fully 
secures  this  to  the  other,  because  he  is  bound  not  to  ibuy  eteewihere.  Each  g«ts  all 
he  bargained  for.  The  distinction  between  such  agreements  and:  those  whereby  mere 
options  are  created  is  manifest.  In  this  case  it  woul<l  seem  a  fair  construction  of 
the  contract  that  plaintiff  should  take  at  least  three  car-loads  of  coal  per  day. 

As  to  the  fourth  point,  I  can  find  nothing  in  the  contract  requiring  plaintiff  to 
furnish  cars.  The  coal  was  to  be  furnished  by  defendant  "free  on  board  cars  on  the 
track"  of  anotshcr  railroad  over  w«hich  plaintiff  had  no  control.  If  plaintiff  was  to 
furnish  the  cars  the  contract  should  have  so  stipulated.  As  it  is,  it  is  difficult  to  see 
how  defendant  couW  perform  its  contract  by  furnishing  coal  on  board  cars  withont 
seeing  to  it  that  cars  were  there.  'If  it  had  no  permanent  arrangement  to  that  end 
with  the  C.  &  H.  V.  R.  R.,  the  latter's  obligations  as  a  common  carrier  were  as 
great  toward  defendant  as  toward  plaintiffs.  The  contract  of  the  parties  during  the 
first  eight  months  of  the  execution  of  the  contract  shows  that  they  <iid  rot  under- 
stand it  as  defendant  now  claims  it  to  have  been. 

As  to  the  fifth  point,  plaintiflP  was  clearly  not  in  default  when  defendant  refused 
to  continue  to  supply  coal  under  the  contract.  The  coal  tfumished  in  December, 
1879,  was  paid  for  in  full  January  12  and  20,  1880,  within  the  specified  time.  It  wai 
not  bound  to  pay  for  that  furnished  in  January,  1880,  until  iFebruary  20,  18?0.  On 
January  14,  defendant  refused  to  further  perform  the  contract.  On  February  18 
an  arrangement  was  made  between  the  parties  by  correspondence,  whereby,  coal 
having  largely  advanced  in  price,  it  was  agreed  that  defendant  should  thereafter 
furnish  coal  at  $1.00  per  ton  during  the  remainder  of  the  contract  year,  without 
prejudice  to  the  rights  of  either  party  under  the  contract,  which  was  done,  and  the 
coal  paid  for.  As  litigation  for  damages  was  in  contemplation,  plaintiff  might 
well  withhold  the  contract  price  for  coal  delivered  during  the  first  fourteen  days 
of  January  to  cover  its  claim  for  dtasnages  for  non-delivery  of  coal  during  the 
remainder  of  January  and  up  to  February  18. 

Plaintiff  moreover  was  not  bound  to  pay  for  part  of  a  month.  Defendant  will 
not  have  completed  the  January  delivery  until  it  pays  the  damages  suffered  by  plain- 
tiflF  by  its  default  during  that  month. 

Plaintiff  may  have  judgment  for  the  difference  between  the  contract  and  market 
prices  January  14  to  February  18.  1880,  and  for  the  difference  between  the  contract 
price  and  $1.00  per  ton  from  February  18  to  'May  20,  1880,  less  the  amount  due  for 
coal  delivered  from  January  1  to  14,  1880,  with  interest. 

S.  A.  Bowman  and  Charies  Evans,  for  plaintiff. 

Stallo,  Kittredge  &  Shoemaker,  for  defendant. 
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[Hamilton  Common  Pleas,  1882.] 
JONES  V.  LEWIS. 

1.  The  authority  of  an  agent  to  sign  a  written  agreement  to  sell  lands  may,  under 

the  statute  of  frauds,  be  conferred  by  parol,  and  the  authority  need  not  be 
specifically  an  authoritv  to  sign  the  agreement,  but  authority  to  close  the 
sale  is  sufficient,  and  the  statement  of  the  principal,  on  bein<g^  requested  to 
sign  for  himself,  that  he  would  not  sign  any  paper,  is  of  no  importance. 

2.  'Wlhere  an  executor  has,  by  will,  power  to  sell  real  estate,  no  limitation  on  his 

liability  for  specific  performance  of  his  contract  to  sell  is  to  fee  found  in  the 
fact  that  the  power  is  not  coupled  with  an  interest,  or  that  the  title  is  incum- 
bered. 

3.  A  suit  ior  specific  performance  to  convey  lands  may  be  sustained  against  one 

to,  whom  the  party  agreeing  to  convey  had  subsequently  conveyed  the  land 
with  notice. 

M'AXWELL,  J. 

The  plaintiff  brought  this  suit  against  Thomas  G.  Smith,  executor  of 
Charles  W.  James,  deceased,  and  the  defendant  Lewis,  to  enforce  specific 
performance  of  an  agreement  to  convey  to  him  certain  real  estate  particu- 
larly described  in  the  petition,  situated  on  Walnut  Hills,  in  this  city. 
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The  plaintiff  alleges  in  his  petition  that  Charles  W.  James,  deceased, 
by  his  will,  empowered  his  executor,  Thomas  G.  Smith,  to  sell  and  convey 
the  real  estate  of  which  he  died  seized,  and  that,  pursuant  to  that  authority, 
Smith,  on  the  20th  of  January,  1881,  through  his  agent  thereunto  duly 
authorized,  by  a  contract  in  writing  iagreed  to  convey  to  the  plaintiff  the 
real  estate  described  in  his  petition,  for  $9,000,  to  be  paid  $1,500  cash  and 
the  balance  in  payments  of  $1,250  each,  in  1,  2,  3,  4,  5  and  6  years,  the  de- 
ferred payments  to  bear  interest  at  the  rate  of  six  per  cent.,  and  to  be 
secured  by  mortgage  on  the  premises,  each  note  to  carry  its  own  interest. 

That  the  1st  of  February  was  the  day  fixed  for  carrying  out  the  agree- 
ment, and  that  plaintiff  was  ready  on  that  day  to  carry  out  his  part  of  the 
agreement,  but  that  Smith  refused  to  carry  out  his  part  of  the  agreement, 
and  that  afterwards,  on  the  29th  day  of  March,  1881,  Smith  conveyed  the 
premises  to  defendant  Lewis,  who  took  the  conveyance  with  notice  of  the 
facts  in  regard  to  the  contract  with  said  plaintiff. 

Demurrers  were  filed  by  both  Smith  and  Lewis,  and  the  demurrer  of 
Smith  sustained  on  the  ground  that  as  the  property  had  been  conveyed 
away.  Smith  had  no  interest  in  this  action,  but  the  demurrer  of  Lewis  was 
overruled. 

Lewis  then  filed  an  answer  in  which  he  makes  two  defenses  to  the 
claim  of  the  plaintiff.  As  a  first  defense  he  denies  the  making  of  the  con- 
tract between  the  plaintiff  and  Smith;  and  as  a  second  defense  he  says 
that  the  power  of  sale  given  to  Smith  by  the  will  of  James  was  not  coupled 
with  an  interest,  but  that  the  sale  was  necessary  for  the  purpose  of  paying 
debts  and  legacies,  and  not  for  investment;  that  there  was  a  mortgage  of 
$2,500  and  interest  on  the  property,  and  that  it  was  charged  with  legacies 
to  the  amount  of  $3,000,  all  of  which  were  payable  out  of  the  proceeds  of 
the  said  property. 

The  testimony  in  brief  is  that  there  was  considerable  difficulty  in  mak- 
ing a  sale  of  the  property.  Smith,  the  executor,  placed  it  in  the  hands  of 
A.  C.  Horton,  a  real  estate  agent,  for  sale.  It  was  offered  at  least  twice  at 
public  sale,  and  not  sold.  Then  Smith  suggested  that  Horton  should  try 
to  sell  it  on  payments  on  long  time.  Several  propositions  and  counter 
propositions  were  made  between  Smith  and  both  Jones  and  Lewis.  Fi- 
nally Smith  agreed  to  take  $9,000  in  payments.  Horton  went  with  that 
proposition  and  submitted  it  to  Jones,  providing  that  he  should  pay  $9,000 
for  the  property;  $1,500  cash,  and  the  balance  in  six  equal  annual  pay- 
ments of  $1,250  a  year,  each  note  to  bear  its  own  interest,  Jones  assenting 
to  that.  Horton  took  it  to  Smith,  who  took  the  paper,  read  it  over,  and 
said  he  did  not  see  anything  wrong  in  it ;  if  he  could  not  get  any  more  for 
the  property  he  would  take  that.  Horton  at  first  asked  him  to  sign  the 
paper.  Smith  refused,  said  he  would  not  sign  any  paper,  but,  after  reading 
the  paper  he  said  that  Horton  might  close  the  sale  with  Jones.  There  is 
some  difference  at  this  point  between  the  testimony  of  Smith  and  Horton. 
Smith  testifies  that  he  said  he  wanted  to  submit  all  the  papers  to  his  attor- 
ney; Horton  denies  that  he  said  anything  about  submitting  the  papers  to 
an  attorney.  At  any  rate  Horton  ^took  the  paper,  and  the  next  day  Jones 
called  at  his  office  and  Horton  signed  the  paper  as  Smith's  agent.  Jones 
then  signed  it  and  made  the  customary  payment  on  account  of  the  sale. 
Horton  then  informed  Smith  that  he  had  closed  the  sale  with  Jones,  and 
asked  him  for  the  deeds,  etc.,  so  that  Jones  could  have  the  title  examined, 
and  notify  Horton  that  he  would  be  ready  to  complete  the  transfer.    In  the 
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meantime  Smith  called  upon  Horton,  and  said  there  was  some  misunder- 
standing about  the  payment  of  the  interest;  that  he  had  understood  that 
interest  had  to  be  paid  annually.  Horton  showed  him  the  contract,  and 
said  it  was  very  plain.  Smith  said  he  might  be  stupid  but  he  had  not  un- 
derstood the  part  about  the  interest.  The  result  was  that  Smith  refused  to 
make  the  deed,  and  afterwards  sold  the  property  to  the  defendant  Lewis, 
who  knew  there  had  been  dealings  with  Jones,  and  does  not  now  claim  to 
be  an  innocent  purchaser. 

As  to  the  first  defense  it  is  now  well  settled  that  under  that  section 
of  the  statute  of  frauds  which  provides  that  no  action  shall  be  brought  to 
charge  any  person  upon  any  contract  for  the  sale  of  lands  unless  the  agree- 
ment is  in  writing  and  signed  by  the  party  to  be  charged  therewith  or  some 
other  person  thereunto  by  him  lawfully  authorized,  authority  to  an  agent 
to  sign  may  be  given  by  parol.  Honeyman  v.  Marryatt,  6  H.  L.,  112; 
Worrall  v.  Munn,  5  N.  Y.,  243;  Lawrence  v.  Taylor,  5  Hill.,  107;  Morti- 
mer v.  Cornwell,  1  Hoflf.  Ch.,  351;  Yerby  v.  Grigsby,  9  Leigh,  Va,,  390; 
Johnson  v.  Dodge,  17  111.,  441;  Johnson  v.  McGruder,  15  Mo.,  370;  Cur- 
tis V.  Blair,  26  Miss.,  324;  Long  v.  Hartwell,  5  Vroom.,  116;  Brown  v. 
Eaton,  21  Minn.,  410;  Rottmann  v.  Wasson,  5  Can.,  552;  Riley  v.  Minor, 
29  Mo.,  439. 

But  it  is  said  by  the  defense  here,  that  admitting  that  authority  may  be 
given  by  parol,  it  must  be  an  express  authority,  not  simply  to  make  or 
close  a  sale,  but  to  sign  the  agreement,  and  there  are  cases  that  seem  to  go 
to  that  extent,  as  Coleman  v.  Garrigues,  18  Barb.,  60;  Edwards  v.  Johns- 
ton, 3  Houst.,  435;  Duffy  v.  Hobson,  40  Cal.,  240.  But  I  am  of  the  opin- 
ion, that  the  weight  of  the  authority,  is  as  is  held  in  all  the  English  cases 
and  in  the  cases  I  have  first  cited,  that  the  authority  to  close  the  sale,  the 
terms  having  been  settled,  embraces  also  the  power  to  sign  the  agreement, 
for  there  is  no  binding  sale  until  the  agreement  is  signed,  and  it  would  be 
a  vain  thing  to  authorize  an  agent  to  close  the  sale  and  at  the  same  time 
withhold  from  him  the  power  to  sign  the  agreement,  which  is  the  essential 
element  of  closing  the  sale.  For  that  reason  I  attach  but  little  importance 
to  Smith's  statements  that  he  would  not  sign  any  paper.  Besides,  we  have 
his  acts  ratifying  Horton's  action. 

Again  it  is  claimed,  that  he  misunderstood  the  interest  clause.  This 
agreement  must  be  construed  like  any  other.  It  is  clear  and  unequivocal, 
and  there  can  be  no  room  for  misunderstanding  as  to  the  form  of  it.  For- 
bis  V.  Shattler,  2  C.  S.  C.  R.,  95. 

As  to  the  second  defense  I  cannot  see  that  it  affected  this  case.  This 
was  a  sale  for  money,  and  I  cannot  find  any  authority  that  limits  an  execu- 
tor, having  power  to  sell,  either  with  or  without  interest;  nor  can  I  find 
any  authority  that  would  warrant  the  court  in  relieving  one  from  an  agree- 
ment to  sell,  where  he  has  the  title,  because  the  property  is  encumbered. 

The  decree  will  be  for  the  plaintiff. 

Healy,  Brannan  &  Desmond,  for  plaintiff. 

Thomas  McDougall  and  John  W.  Herron,  for  defendant. 
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239  COMPOSITION  AGR££H£NT. 

[Hamilton  Common  Pleas,  1882.] 

R.  BROWN  &  CO.  V.  THOMAS  C.  DAUGHERTY. 

A  secret  agreement  by  a  debtor  with  one  of  the  creditors  of  a  composiiion  agree- 
ment, to  pay  such  creditor  in  full,  and  paying  him  m  full,  the  other  creditcs 
settling  for  less,  avoids  the  composition,  and  the  other  creditors  may  recover 
the  balance  of  their  cliaims  from  the  debtor.  An  agreement  by  tihe  creditors 
to  sell  their  claims  to  a  friend  of  the  debtor  for  the  stipulated  percentage  of 
their  amounts,  which  agreement  was  procured  by  the  debtor  and  signed  at 
his  request,  or  at  the  request  of  the  preferred  creditor,  is  such  composition 
agreement.  The  surrender  of  certain  securities  held  by  the  preferred  creditor 
as  part  of  the  consideration  does  not^lter  the  effect  of  the  preference. 

AVERY.  J.  i 

The  plaintiffs,  as  creditors  of  the  defendant  Thomas  C.  Daugherty, 
and  of  Lee  &  Daugherty,  his  former  firm,  signed  the  following  agreement: 

Cincinnati,  July  5th,  1877. 

"We,  the  undersigned  creditors  of  Thomas  C.  Daugherty  and  Lee 
and  Daugherty,  of  Fleming  Co.,  Ky.,  do  hereby  sell  and  transfer  to  David 
Wilson  &  Co.,  our  respective  claims  on  both  Daugherty,  and  Lee  & 
Daugherty,  without  recourse  on  us,  in  consideration  of  the  said  D.  Wilson 
&  Co.  paying  us  fifty  cents  on  the  dollar  of  our  respective  claims  within 
the  next  sixty  days  from  this  date." 

All  the  other  creditors,  thirteen  in  number,  signed  the  same  agree- 
ment, including  Lee  &  Pinckard  who  were  the  first  signers,  and  I-ouis 
Stix  &  Co.,  Dickinson,  Bishop  &  Co.,  and  Owen  &  Barkley,  who  were  the 
last.  The  amount  of  the  claim  of  each,  was  set  opposite  their  respective 
names.  To  induce  the  former  to  sign,  jand  surrender  certain  collaterals 
they  held,  Daugherty  gave  them  his  individual  note,  which  was  afterward 
paid,  for  the  additional  fifty  per  cent,  of  their  claim;  the  last  three  were 
paid  in  full  before  signing. 

The  plaintiffs  who  signed,  and  received  fifty  cents  on  the  dollar  under 
the  agreement,  in  ignorance  of  these  payments,  have  brought  this  action 
to  recover  the  balance. 

A  secret  advantage  secured  by  one  creditor  signing  a  composition 
agreement  over  the  rest,  is  a  fraud  upon  them.  This  principle  began  with 
O)ckshott  V.  Bennett,  2  T.  R.,  765,  and  is  uniformly  recognized.  Way  v. 
Langley,  15  O.  S.,  392;  Crossly  v.  Moore,  40  N.  J.  L.,  27;  Loucheim's 
Appeal,  67  Penn.  St.,  49;  Solinger  v.  Earle,  82  N.  Y.,  393;  Fay  v.  Fay, 
121  Mass.,  560. 

In  Cockshott  v.  Bennett  it  was  put  upon  the  principle,  that  to  allow 
a  secret  advantage  to,  any  one  creditor  would  not  only  be  in  duress  of  the 
debtor,  but  would  render  abortive  what  the  other  creditors  intended  to  do 
for  him,  by  compounding  his  debts.  In  Leicester  v.  Rose,  4  East.,  372, 
however,  the  ground  was  taken  which  has -ever  since  been  considered  the 
true  one,  that  the  bargain  by  the  creditors  is  for  equality  of  benefit,  and 
that  any  stipulation  by  a  creditor  for  additional  advantage  is  in  fraud  of 
the  general  agreement.  The  question  is  thus  concisely  stated  in  Knight  v. 
Hunt,  5  Bing,  432,  Best  C.  J.  "It  has  been  argued  that  here  the  debtor 
was  not  injured,  nor  the  funds  for  other  creditors  rendered  less  avail- 
able. No  doubt  those  topics  have  been  urged  in  some  of  the  cases,  but  one 
question  always  is  whether  the  judgment  of  the  creditors  has  been  influ- 
enced by  the  supposition  that  all  are  to  suffer  in  the  same  proportion." 
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The  effect  upon  a  composition  agreement,  of  the  secret  preference  of 
a  creditor,  is  to  render  it  void  as  to  him.  Howden  v.  Haigh,  11  A.  &  E., 
1033;  Higgins  v.  Pitt,  4  Exch.,  323;  Frost  v.  Gage,  3  Allen,  560.  But 
these  cases  go  upon  the  ground,  that  no  action  will  lie  on  the  agreement 
in  favor  of  one  who,  as  part  of  the  consideration,  stipulates  for  a  preference 
in  fraud  of  the  agreement.  Not  only  can  he  take  no  advantage  from  the 
stipulation,  but  he  is  also  to  lose  the  benefit  of  the  composition.  Erie,  J., 
Mallalieu  v.  Hodgson,  16  Q.  B.,  711. 

The  question  here  is,  whether  the  debtor  likewise  is  to  lose  the  bene- 
fit of  the  composition,  as  against  his  other  creditors.  But,  first,  is  the 
agreement  here  a  composition  agreement? 

Upon  its  face,  it  was  a  sale  to  David  Wilson  &  Co.  They  were  friends 
of  Daugherty,  and  between  him  and  them,  it  had  been  arranged,  although 
the  details  were  not  put  in  writing  until  afterward,  that  they  would  pay  the 
creditors  for  their  claims,  if  all  accepted,  fifty  cents  on  the  dollar,  he  trans- 
ferring all  his  assets  for  the  purpose,  and  they  upon  reimbursement  with 
interest  and  something  for  risk  and  trouble,  to  turn  over  to  him  the  claims. 

The  agreement  of  the  creditors  was  procured  by  him,  at  least  plain- 
tiffs signed  it,  either  at  his  request  or  that  of  Lee  &  Pinckard,  who  drew  up 
the  paper  for  him,  and  it  was  he  who  gave  his  note  for  the  additional  fifty 
per  cent,  to  Lee  &  Pinckard,  and  paid  the  last  three  signers  in  full.  In  fact 
the  agreement  was  for  him,  and  that  the  equal  percentage,  in  full  of  the 
claims,  was  to  be  paid  by  a  third  party  made  no  difference.  Breck  v.  Cole, 
4  Sandf.,  79.  It  was  not  in  fact  a  purchase  by  a  third  party,  although  that 
was  the  form  of  it,  but  in  reality  the  debtor  was  buying  in  the  claims  for 
himself.  Thus  it  differs  from  Goldenbergh  v.  Hoffman,  69  N.  Y.,  322,  in 
the  very  point  upon  which  that  decision  turned. 

If  the  creditors  were  left  in  ignorance  of  the  truth,  it  was  a  fraud  upon 
them,  and  the  surrender  of  their  claims  was  void.  Hamet  v.  Letcher,  37 
O.  S.,  356.  If  the  true  state  of  the  case  was  known,  they  must  be  presumed 
to  have  been  influenced  by  the  supposition  that  all  were  to  suffer  in  the 
same  proportion. 

The  question  then  comes  back  as  to  the  effect,  upon  the  agreement  it- 
self, of  an  advantage  obtained  by  one  or  more  of  the  creditors.  In  Malla- 
lieu V.  Hodgson,  16  Q.  B.,  689,  715,  where. a  creditor  who  had  signed  a 
composition  agreement  sought  to  prove  in  bankruptcy  the  full  amount  of 
his  claim  because  of  preferences  to  other  creditors,  but  was  defeated  be- 
cause he  had  stipulated  for  a  preferenc  himself,  it  was  said,  Coleridge,  J.: 
"It  would  have  been  perfectly  innocent  to  stipulate  that  no  other  creditor 
should  have  a  preference,  and  a  breach  by  the  defendants  of  such  a  stipula- 
tion would  clearly  have  avoided  the  release,  and  restored  plaintiff  to  his 
original  rights."  In  the  same  case  all  the  force  of  such  stipulation  was 
given  to  the  mere  fact  of  the  agreement,  thus:  Erie,  J.  "Each  creditor 
consents  to  lose  part  of  his  debt  in  consideration  that  the  others  do  the 
same,  and  each  creditor  may  be  considered  to  stipulate  with  the  others, 
for  a  release  from  them  to  the  debtor,  in  consideration  of  the  release  by 
him."  Which  indeed  was  but  another  form  of  expressing,  that  all  were  to 
suffer  in  the  same  proportion. 

Advantage  obtained  by  anyone  who  has  come  into  the  agreement, 
whether  as  the  first  signer  or  the  last,  defeats  the  consideration,  and  the 
rest  are  no  longer  bound. 

Cases  upon  the  point  are  not  numerous  and  differ  perhaps.  In  some, 
the  ground  taken  is  that  to  obtain  advantage  is  a  breach  of  the  condition; 
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in  others  that  it  is  a  fraud.  Spcx)ner  v.  Whiston,  8  J.  B.  Moore,  580;  Dur- 
gin  V.  Ireland,  14  N.  Y.,  322;  Grees  v.  Shriver,  53  Penn.  St.,  259;  Kahn 
V.  Gumberts,  9  Ind.,  430;  Hefter  v.  Cahn,  73  111.,  296;  Bank  of  Commerce 
V.  Hoeber,  8  Mo.  App.,  171;  14  Cent.  L.  J.,  293. 

But,  while  certainly  in  fraud  of  the  agreement,  it  does  not  follow  that 
the  effect  is  to  avoid  the  agreement.  Beck  v.  Cole,  4  Sandf.,  79,  84;  and 
as  to  being  the  breach  of  a  condition,  that  is  only  another  name,  where 
the  considerations  are  mutual  and  dependent,  for  failure  of  consideration. 

The  result  in  any  point  of  view,  at  all  events,  is  the  same ;  the  plain- 
tiffs are  entitled  to  judgment.  The  amount  of  the  composition  was  re- 
ceived by  them  in  ignorance  of  the  truth,  and  without  returning,  or  offer- 
ing to  return  it,  they  may  recover  the  balance.  Hefter  v.  Cahn,  73  111.,  296; 
Bank  of  Commerce  v.  Hoeber,  8  Mo.  App.,  171.  The  consideration  in- 
volved in  the  surrender  of  securities  by  Lee  &  Pinckard,  did  not  alter  the 
effect  of  the  preference  gained.  Cullingworth  v.  Loyd,  2  Beav.,  385.  Be- 
sides there  were  other  creditors  preferred. 

Judgment  accordingly. 

Archer  &  McNeil,  for  plaintiff. 

J.  D.  Henry,  for  defendant. 


240  SUNDAY  OPEinNG  OF  SALOONS. 

[Cincinnati  Police  Court,  1882.] 

STATE  OF  OHIO  v.  FRIDOLIN  SHUMANN. 

An  information  for  violaticm  of  th^  act  of  April  15,  1882,  (78  O.  L.,  128.)  against 
keeping  places  where  liquor  is  sold  open  on  Sunday,  is  sufficient  if  it  charges 
th€  keeping  open  of  a  certain  room.  Keeping  part  of  the  place  open  is  a  vio- 
lation of  the  statute.  That  the  affidavit  on  which  the  information  is  based 
describes  the  place  as  a  house  is  immaterial.  Strict  conformity  between  the 
affidavit  and  information  is  not  necessary.  That  a  lawful  business,  as  an  eating- 
house,  is  combined  with  the  unlawful  conduct  is  no  defense. 

On  demurrer  to  information. 

Charge: — Allowing  place  to  be  open  on  the  first  day  of  the  week, 
usually  called  Sunday,  where  intoxicating  liquors  are  sold,  or  exposed  for 
sale,  on  other  days  of  the  week. 

HIGLEY,  J. 

The  prosecution  is  brought  under  the  provision  of  section  1  of  the 
act  of  the  general  assembly  of  the  state  of  Ohio,  which  passed  and  took 
effect  April  15,  1882.  This  section  as  appears  by  its  title,  is  an  "Act  to 
amend  section  6,944  Revised  Statutes  of  Ohio,"  volume  2,  Revised  Stat- 
utes, page  1, 645,  as  amended  April  9, 1881,  see  78  O.  L.,  176. 

The  judge  then  quoted  the  law  referred  to  above. 

The  affidavit  under  which  the  arrest  was  made  is  as  follows: 

"Before  me,  George  E.  Richards,  clerk  of  the  police  court  of  the  city 
of  Cincinnati,  personally  appeared  John  Mechley,  who  being  duly  sworn, 
according  to  law,  says  that  on  the  23d  day  of  April,  1882  at  the  city  afore- 
said, one  Fridolin  Schumann  did  unla^wfully  and  knowingly  allow  to  be 
open  on  the  23d  day  of  April,  A.  D.  1882,  the  same  being  the  first  day  of 
the  week,  commonly  called  Sunday,  a  certain  house  or  place  not  a  drug 
store,  where  intoxicating  liquors  are  commonly  sold  or  exposed  for  sale  on 
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days  of  the  week  other  than  the  first,  commonly  called  Sunday,  as  de- 
ponent verily  believes;  and  further  deponent  says  not." 

Sworn  to  and  subscribed  this  28  day  of  April,  A,  D.  1882. 

George  E.  Richards,  Clerk  P.  C.  C 
By  George  Trumiter,  Deputy. 
The  information  filed  herein  is  in  the  words  following: 
City  of  Cincinnati,  ss. — The  prosecuting  attorney  of  the  police  court 
of  Cincmnati,  in  the  name  and  by  the  authority  of  the  state  of  Ohio,  in- 
forms the  court,  that  Fridolin  Schumann  on  the  23d  day  of  April  in  the 
year  1882,  being  the  first  day  of  the  week,  commonly  called  Sunday,  with 
force  and  arms,  at  the  city  of  Cincinnati  aforesaid,  and  within  the  juris- 
diction of  the  said  court,  did  unlawfully  and  knowingly,  allow  to  remain 
open  a  certain  room,  said  room  being  then  and  there  and  theretofore  a 
place  of  public  resort,  where  on  other  days  of  the  week  than  the  first,  com- 
monly called  Sunday,  were  then  and  therein  sold  and  exposed  for  sale,  by 
the  said  Fridolin  Schumann,  intoxicating  liquors,  to- wit:  brandy,  whisky, 
gin,  ale,  beer  and  wine;  the  said  room  not  being  then  and  there  a  regular 
drug  store,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  state  of  Ohio. 

John  A.  Caldwell, 
Prosecuting  Attorney  of  the  Police  Court. 
Judge  Higley,  in  giving  his  decision,  said : 

The  defendant  has  filed  a  petition  to  quash,  and  also  a  demurrer  to  the 
information,  both  of  which  are  now  before  the  court  for  decision. 

A  motion  to  quash  is  well  taken  in  cases  where  there  is  a  defect  ap- 
parent upon  the  face  of  the  record,  but  it  addresses  itself  to  the  sound  dis- 
cretion of  the  court,  and  is  never  granted,  except  in  very  clear  cases.  I 
can  discover  no  defect  in  the  form  of  the  information,  or  in  the  way  the 
offence  is  charged,  and  therefore  overrule  the  motion. 

The  demurrer  goes  to  the  facts  stated  in  the  information,  and  alleges 
that  these  do  not  constitute  an  offense  punishable  by  the  laws  of  this  state. 
To  determine  this  the  law  in  the  case  must  be  examined. 
Jurisdiction  in  this  case  is  given  to  this  court  under  the  provisions 
of  section  1787  and  1788,  Revised  Statutes  of  O.,  p.  545. 

"In  general,  an  information  for  an  offense  created  by  statute  is  suf- 
ficient which  sets  forth  the  offense  in  the  language  of  the  statute.  Whiting 
V.  State,  14  Conn.,  487.    Waterman's  Criminal  Digest,  354. 

"It  is  sufficient  to  charge  an  offense  in  the  words  of  the  act  creating 
the  offense,  when  the  charge  made  in  that  form  fully  informs  the  defendant 
of  the  nature  of  the  offense  charged  against  him."  Cearfoos  v.  State,  42 
Md.,  403.    American  Criminal  Reports,  1  vol.,  460. 

"A  presentment  under  the  act»  etc.,  which  charges  the  defendant  in 
the  language  of  the  statute  *  *  *  is  good  *  *  *."  Tenn.  su- 
preme court.  State  v.  Odem,  2  Lea,  220.  Criminal  Law  Magazine,  1  vol., 
540.  State  v.  Moore,  Iowa  supreme  court,  5  N.  W.  Rep.  April  24, 1881, 
page  183.    Miller  &  Gibson  v.  State,  3.  O.  S.,  476,  489. 

As  to  the  alleged  insufficiency  of  the  information  I  will  say: 
First,  that  the  word  "room"  in  the  information,  designating  the  place 
or  situs  of  the  offense,  is,  in  my  opinion,  a  proper  word  under  the  language 
of  the  statute  defining  the  offense. 

In  the  case  of  Moore  v.  State,  12  O.  S.,  387,  describing  a  kindred  of- 
fense under  a  statute  similar  in  its  terms,  the  words  employed  were  "at  his 
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grocery  in  the  township  of  Addison,  in  the  county  of  Gallia,  etc.,"  and  this 
language  Peck,  Judge,  the  full  bench  concurring,  held  sufficient. 

In  the  case  of  Miller  &  Gibson  v.  Stat-e,  supra,  Thurman,  Judge,  in 
announcing  the  opinion  of  the  court  in  a  case  involving  the  same  question, 
held  that  an  information  using  the  word  "room"  in  describing  place  or 
situs  is  sufficient. 

It  may  be  claimed  that  the  cases  just  cited  were  prosecutions  under  an 
act  to  provide  against  the  evils  arising  from  the  sale  of  intoxicating 
liquors  which  passed  and  took  effect  May  12, 1854.  See  Swan's  Revised 
Statutes,  Derby's  ed.,  page  898.  This  is  very  true,  but  nevertheless  the 
authorities  are  pertinent  and  in  my  judgment  conclusive  of  the  point. 

The  case  of  Miller  &  Gibson  was  a  prosecution  for  violating  section 
4  of  said  act  of  May  1, 1854.  The  language  of  that  section  was  as  follows: 
"And  all  places  where  intoxicating  liquors  are  on  other  days  sold  or  ex- 
posed for  sale,"  etc. ' 

The  rule  of  construction  is  evidently  the  same  in  both  cases. 

It  is  also  a  well  established  rule  of  construction  that  when  the  general 
assembly  or  other  law  making  power  employ  terms,  as  for  example  "all 
places,"  which  have  a  well  understood  or  judicially  defined  meaning,  the 
presumption  is  that  such  words  were  used  with  reference  to  such  well  un- 
derstood and  defined  meaning.  Cooley's  Constitutional  Limitation,  pages 
72  and  102;  Sedgwick  on  Construction  of  Statutes,  224-225;  Lessee  of 
Gray  v.  Askew,  3  O.,  466;  Norris  v.  State,  25  O.  S.,  217-224;  Bulkley  v, 
Stephens,  29  O.  S.,  620-622. 

Second,  as  to  the  insufficiency  of  the  affidavit  as  a  predicate  for  the 
information,  I  have  this  to  say:  That  in  my  judgment  the  affidavit  de- 
scribed fully  and  with  sufficient  exactness  the  offense  defined  in  the  statute 
— ^and  that  the  language  employed  in  the  affidavit  and  in  the  information  is 
substantially  the  same  and,  therefore,  not  objectionable. 

In  the  case  of  Gates  v.  State,  3  O.  S.,  293,  Warden,  Judge:  "That 
jurisdiction  being  conferred,  the  information  takes  the  place  of  an  indict- 
ment, and  within  the  limits  in  which  an  indictment  might  vary  the  charge 
and  subject  the  accused  to  the  consequences  of  a  default  on  his  recogniz- 
ance, the  information  may  vary  or  depart  from  the  charge  set  forth  in  the 
recognizance  or  transcript." 

Thurman,  Judge,  in  deciding  the  Miller  &  Gibson  case,  says  on  this 
point:  "But  no  very  strict  conformity  between  the  information  and  thg 
original  conjplaint  is  necessary.  If  the  charge  is  substantially  the  same 
in  both  there  is  no  room  to  quash  the  information  on  the  ground  of  vari- 
ance."   See  also  Parker  v.  State,  4  O.  S.,  565. 

In  prosecutions  under  this  statute  an  inquiry  may  arise  as  to  the  ef- 
fect and  meaning  thereof  when  applied  to  a  place  which  the  defendant 
allowed  to  remain  open  on  Sunday  and  wherin  he  united  and  combined 
with  the  unlawful  sale  of  intoxicating  liquor,  some* other  lawful  business, 
such  as  keeping  an  eating  house,  ice  cream  saloon,  grocery  store,  etc. 

In  such  a  case  the  opinion  of  the  court  is  that  the  fact  of  uniting  and 
combining  in  a  greater  or  less  degree  the  lawful  with  the  unlawful  act  fur- 
nishes no  excuse  or  protection  to  the  offender.  Were  it  otherwise  all 
criminal  acts  would  be  robbed  of  their  responsibility  to  the  law  by  the 
carefully  prepared  and  manifest  pretense  of  some  real  or  simulated  act  or 
calling  apparently  lawful  in  its  character.  .The  offender  against  the  law 
would  ever  be  ready  to  thus  guard  against  the  inflictions  of  its  penal  pro- 
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visions.  This  view  is  sustained  not  only  by  reason  but  by  adjudicated 
authority  as  well. 

In  1865,  the  legislature  of  Maryland  passed  an  act  prohibiting  the  sale 
of  spirituous  or  fermented  liquors,  etc. ;  prohibited  also  the  giving  away  d 
liquors  on  election  days.  One  Cearfoos  was  arrested,  tried,  convicted  and 
sentenced  for  giving  to  one  Michael  Burck  spirituous  liquors,  to-wit: 
whisky  on  the  day  of  election  in  Washington  county,  in  said  state.  The 
defendant  pleaded  that  said  act  was  committed  in  his  own  house,  when  he 
was  visited  by  some  friends,  who,  in  the  course  of  hospitality,  partook  o( 
some  whisky  which  he  had  there  for  his  own  use.  The  state  demurred  to 
the  plea,  and  the  demurrer  was  sustained  on  error  to  the  court  of  appeals. 
42  Md.,  403.  The  court  among  other  things  said :  "A  statute  prohibiting 
among  other  things  the  giving  away  of  spirituous  liquors  on  election  days 
by  any  person  is  held  to  extend  to  and  include  acts  of  hospitality  in  a  pri- 
vate house. 

"They  are  not  allowed,  directly  or  indirectly,  to  sell,  barter,  give  or 
dispose  of  such  liquors." 

In  Georgia  the  law  requires  tippling  houses  to  be  closed  on  the  Sab- 
bath day.  If  the  whole  house  is  used  for  tippling  purposes,  it  must  be 
closed.  Where  a  part  of  a  tipplmg  house  was  used  for  a  bed  room,  and  be- 
tween that  part  and  the  saloon  there  was  an  open  way  unclosed  by  a  door 
or  otherwise,  keeping  open  a  door  for  ingress  and  egress  to  and  from  the 
part  used  as  a  bed-room  on  the  Sabbath  day  would  amount  to  a  violation 
of  the  statute.     Georgia  supreme  court,  Harvey  v.  State. 

Our  statute  does  not  go  so  far  as  those  above  cited,  but  the  theory  of 
the  law  above  set  forth  is  applicable  here,  and  may  justly  be  supplied  in 
its  interpretation. 

The  judgment  of  the  court  is  that  the  information  is  good,  and  the 
demurrer  is  therefore  overruled. 


I. 


VOLUNTARY  PAYMENT  OF  TAXES.  248 

[Hamilton  District  Court,  1882.] 

JACOB  DEWALD  v.  OL.  A.  STALEY,  Treasurer. 

A  party,  who  is  informed  by  a  person  with  whom  the  county  commissioners  have 
made  a  contract  to  hunt  up  property  omitted  from'  th«  tax  duplicate,  that 
improvements  on  his  property  have  not  paid  taxes  for  a  certain  number  of 
years,  goes  with  such  person  to  the  auditor,  and  is  lead  by  him  to  believe  that 
he  must  pay,  and  does  pay  to  the  treasurer  the  amount  that  should  have  beeo 
assessed  on  such  property,  whereas,  by  reason  of  no  taxes  for  said  improve- 
ments ever  having  been  returned  by  any  assessor,  these  officers  were  not  author- 
ized to  collect,  canmot  recover  back  such  payment.  The  acts  of  the  officers 
were  not  duress,  for  plaintiff's  ignorance  was  an  ignorance  of  law,  and  not 
of  facts. 

Error  to  the  Common  Pleas  Court. 

MOORE,  J. 

The  plaintiff  in  error  filed  his  petition  in  the  court  below,  averring 
that  he  was  the  owner  of  lot  No.  6  in  Ochler's  subdivision,  in  the  City  of 
Cincinnati;  that  he  had  paid  all  the  taxes  for  state,  county  and  municipal 
purposes  assessed  and  charged  against  said  property  from  the  date  of  his 
ownership  down  to  the  present  time.  That  in  December,  1880,  he  was  no- 
tified by  the  auditor  of  the  county,  that  he  was  indebted  for  tax^s  due 


^ 


Vol.  VII.  LAW  BULLETIN.  37V 

248  Dewald  v.  Staley,  Treasurer. 

thereon  for  new  improvements  erected  on  said  lot  by  a  prior  owner  thereof 
for  the  years  1872  to  1880,  inclusive.  That  the  same  was  a  lien  on  said  lot 
of  land  and  collectible.  That  relying  on  said  representation  and  believing 
himself  liable  for  the  amount  claimed,  he  did,  on  the  9th  day  of  December, 
1880,  on  the  order  of  the  county  auditor,  pay  to  the  treasurer  of  the  county 
the  said  sum  of  $400.  That  he  afterward  discovered  that  said  improvement 
had  never  been  returned  for  taxation  by  any  assessor,  and  that  no  taxes 
for  said  alleged  improvement  were  at  that  time  or  at  the  time  of  said  peti- 
tion, charged  against  said  land  on  the  tax  duplicate  of  the  county. 

The  defendant  in  error  by  way  of  answer  admits  that  the  plaintiff  was 
notified,  to- wit:  that  there  existed  an  unpaid  tax  upon  said  land,  but  de- 
clares that  the  plaintiff  appeared  at  the  office  of  the  county  treasurer,  and 
voluntarily  paid  into  the  treasury  the  amount  stated.  That  the  plaintiff 
had  full  knowledge  of  all  the  existing  facts  and  circumstances,  and  that  no 
demand  was  made  for  the  amount  so  paid  by  anyone  legally  authorized 
to  make  or  enforce  such  demand. 

A  reply  was  filed  by  the  plaintiff,  and  upon  the  issue  joined  and  the 
evidence,  the  court  rendered  judgment  for  the  defendant,  whereupon  the 
plaintiff  filed  his  petition  in  error,  assigning  among  other  grounds  of  error, 
that  the  court  erred  in  its  judgment  and  that  certain  testimony  offered  was 
rejected  to  his  prejudice  and  against  his  objection. 

The  case  stands  before  the  court  upon  the  right  of  the  plaintiff  to  re- 
cover back  money  paid  upon  a  tax  which  defendant  admits  cannot  be  en- 
forced, and  which  the  defendant  claims  the  plaintiff  cannot  recover  because 
he  was  not  illegally  induced  to  pay. 

On  the  11th  day  of  August,  1880,  the  commissioners  of  Hamilton 
county  took  certain  action  as  evidenced  by  the  following  entry  on  the  min- 
ute-book or  record  of  proceedings,  to-wit : 

Cincinnati,  August  11,  1880. 
Whereas  the  general  assembly  of  the  state  of  Ohio,  on  the  14th  day  of 
April,  A.  D.  1880,  passed  an  act  to  more  fully  secure  the  taxation  of  real 
and  personal  property  in  the  state  of  Ohio,  and  for  levying  taxes  thereon 
according  to  its  true  value,  as  follows,  to-wit: 

Section  1.  Be  it  enacted  by  the  general  assembly  of  the  state  of  Ohio, 
that  whenever  the  board  of  commissioners  of  any  county  of  this  state  con- 
taining a  city  of  the  first  grade  of  the  first  class,  shall  have  employed  any 
person  or  persons  to  ascertain  and  furnish  the  county  auditor  the  facts  and 
evidence  necessary  to  authorize  him  to  subject  to  taxation  any  property 
improperly  omitted  therefrom,  etc. 

TTierefore,  be  it  resolved  that  Charles  F.  Hornberger  be  and  he  is 
hereby  employed  by  this  board  under  said  act  to  ascertain  and  furnish  such 
facts  and  evidence  to  the  county  auditor,  and  it  is  hereby  agreed  by  this 
board,  that  said  Charles  F.  Hornberger  shall  receive  as  compensation  for 
his  services  the  compensation  of  twenty  per  cent,  of  all  sums  collected  and 
actually  paid  into  the  county  treasury,  as  taxes  on  such  omitted  real  prop- 
erty, (not  to  include  personal  property)  provided,  that  such  employment 
shall  only  relate  to  omissions  occurring  prior  to  the  14th  day  of  April,  A. 
D.  1880. 

The  record  in  this  case  shows  that  in  December,  1880,  after  the  plain- 
tiff had  paid  all  the  taxes  assessed  against  his  property,  he  received  a  writ- 
ten notice  from  Hornberger,  representing  that  he  was  employed  by  the 
commissioners  of  Hamilton  county  to  hunt  up  property  omitted  from  the 
duplicate,  and  that  he,  the  plaintiff,  was  indebted  as  before  stated,  and 
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requested  the  plaintiff  to  call  and  see  him.  The  plaintiff  did  call  on  Hom- 
berger,  and  together  they  went  to  the  auditor  of  the  county,  and  there  the 
auditor  asked  the  plaintiff  if  he  "was  satisfied  to  pay."  The  plaintiff  replied, 
"if  I  must  pay  I  must  be  satisfied."  The  auditor  then  gave  the  plaintiff  an 
order  on  the  treasurer  to  receive  the  amount  claimed.  The  plaintiff  and 
Hornberger  went  to  the  treasurer,  and  there,  without  anything  further  be- 
ing said  or  done  by  either  of  the  parties,  including  the  treasurer,  with 
reference  to  the  legality  or  justness  of  the  claim,  the  plaintiff  paid  over  the 
$400,  and  went  his  way. 

The  plaintiff  offered  to  prove,  but  was  refused  by  the  court  (which  he 
assigns  here  as  a  ground  of  error),  "that  in  obedience  to  said  notice  he 
called  on  Hornberger,  and  that  Hornberger  represented  to  him  that  he 
was  regularly  employed  by  the  county  commissioners  to  hunt  up  property 
omitted  from  the  tax  duplicate;  that  a  house  erected  on  his  property  by  a 
former  owner  had  never  been  returned  by  an  assessor;  that  there  were 
taxes  due  on  said  property,  amounting  to  over  $400;  that  the  same  were 
charged  on  the  duplicate  against  him;  that  if  he  did  not  pay  them,  penal- 
ties would  be  added,  the  property  placed  on  the  delinquent  list  and  sold." 

Admitting  all  the  testimony  offered  by  the  plaintiff,  including  that 
rejected  by  the  court,  to  be  true,  does  it  appear  that  the  payment  of  the 
money  in  question  was  made  under  circumstances  amounting  to  fraud, 
mistake  or  duress,  for  certainly  the  right  to  recover  must  be  based  upon 
either  of  these  grounds. 

No  fraud  is  charged  by  the  plaintiff,  and  in  his  petition  he  does  not 
even  state  that  the  defendant,  the  auditor,  or  Hornberger,  represented  to 
him  that  the  tax  was  on  the  tax  duplicate. 

It  is  settled  by  excellent  authority  that  mistake,  in  order  to  be  a 
ground  for  recovery,  must  be  a  mistake  of  fact,  and  not  of  law. 

In  the  case  of  Lambon  v.  County  Commissioners,  97  U.  S.,  185,  and 
cases  there  cited,  it  is  held  that  a  voluntary  payment,  made  with  a  full 
knowledge  of  all  the  facts  and  circumstances  of  the  case,  though  made 
under  a  mistaken  view  of  the  law,  cannot  be  revoked,  and  the  money  so 
paid  cannot  be  recovered  back.  See  also  cases  cited  in  note  to  2  Smith's 
Leading  Cases,  403,  404. 

In  the  case  at  bar  the  facts  and  circumstances  bearing  on  the  legality 
of  the  case,  were  known  to  the  plaintiff,  or  he  could  have  known  them. 
It  was  his  duty  to  examine  the  law  and  know  whether  the  defendant  could 
put  him  in  a  position  where  there  was  no  other  way  but  to  pay.  The  only 
other  ground  left,  therefore,  upon  which  the  plaintiff  can  base  his  right  to 
recover  back  the  money  paid  is,  that  the  payment  was  not  voluntary,  but 
by  compulsion  or  duress. 

It  has  been  held  in  this  state  in  the  case  of  Marietta  v.  Slocumb,  6 
O.  S.,  471,  that  "where  payment  of  a  demand  cannot  be  enforced  without 
giving  the  parties  against  whom  it  is  asserted  a  day  in  court,  and  there  is 
no  duress  of  his  person  or  property,  its  payment,  though  made  under  pro- 
test, is  in  law  a  voluntary  one."  Also  in  Mays  v.  Cincinnati,  1  O.  S.,  268, 
cited  and  explained  in  Baker  v.  Cincinnati,  11  O.  S.,  534,  the  court  held  "to 
make  the  payment  of  an  illegal  demand  involuntary,  it  must  be  made  to 
appear  that  it  was  made  to  release  the  persoi\  or  property  (of  the  party) 
from  detention,  or  to  prevent  a  seizure  of  either  by  the  other  party  having 
apparent  authority  to  do  so  without  resorting  to  an  action  at  law. 

It  is  admitted  that  at  the  time  of  the  payment,  the  sum  was  not 
charged  against  the  plaintiff's  property  on  the  tax-duplicate,  but  that  there 
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existed  a  belief  in  the  mind  of  the  plaintiff,  that  it  was  so  charged,  which, 
in  connection  with  the  fact  that  Hornberger  stated  that  the  same  was  so 
charged,  and  a  demand  being  made  therefor  by  an  official,  as  plaintiff 
claims,  amounts  to  duress.  We  cannot  adopt  the  conclusion  that  the 
plaintiff  was,  at  that  time,  in  law  compelled  to  pay.  The  auditor,  the  agent 
and  the  treasurer,  although  appearing  to  the  plaintiff  at  that  time  as  offi- 
cials, were  not  clothed  with  power  to  enforce  collection  by  summary 
process.  Their  only  power  is  such  as  they  derive  from  the  statute.  The 
county  auditor,  in  the  assessment  of  all  taxes,  and  the  county  treasurer  in 
the  collection  of  the  same,  are  controlled  by  the  statute.  In  this  instance 
it  was  the  duty  of  the  county  auditor  (unless,  as  authorized  by  the  act  of 
April  11, 1881,  the  party  concludes  to  pay  before)  to  place  the  same  on  the 
tax  duplicate,  and  then  certify  to  the  county  treasurer  for  collection,  and 
if  not  paid,  such  further  steps  in  the  delinquency  of  the  same  must  be  re- 
sorted to,  as  provided  by  the  statute,  before  sale  or  summary  process  by 
way  of  collection  can  be  had. 

Every  man  is  supposed  to  know  the  law,  and  if  he  voluntarily  makes 
a  payment,  which  the  law  will  not  compel  him  to  make,  he  cannot  after- 
wards assign  his  ignorance  of  the  law  as  the  reason  why  the  state  should 
furnish  him  legal  remedies  to  recover  it  back. 

To  use  the  language  of  the  court  in  Stephan  v.  Daniels,  27  O.  S.,  527, 
542,  and  cases  cited,  "the  authorities  are  numerous,  and  in  the  main  uni- 
form to  the  effect  that  what  constitutes  a  compulsory  payment  to  an  officer, 
armed  with  process  of  law  and  clothed  with  power  to  enforce  its  commands, 
and  where  the  party  has  had  no  day  in  court,  is  quite  a  different  question 
from  what  it  is  between  individuals,  or  w^here  he  has  had  an  opportunity  to 
be  heard  in  a  judicial  proceeding.  5  Kan.,  412;  8  Kan.,  431;  cited  and 
approved  in  97  U.  S.,  101. 

Here  the  plaintiff  had  ample  means  to  protect  his  property  against 
any  illegal  or  unjust  attempt  to  charge  a  tax  upon  it,  if  he  had  so  desired. 
The  county  auditor  and  the  county  treasurer  and  the  agent  authorized  by 
the  county  commissioners,  as  aforesaid,  were  in  their  actions  and  repre- 
sentations at  the  time  in  question  but  simple  individuals  on  equal  footing 
with  the  plaintiff,  having  no  power  to  compel  him  to  act. 

Cooley  on  Taxation  uses  the  following  pertinent  expression:  "the 
rule  of  law  is  a  rule  of  public  policy;  also,  it  is  a  rule  of  quiet  as  well  as 
g'ood  faith,  and  precludes  the  courts  being  occupied  in  undoing  the  ar- 
rangements of  parties  which  they  have  voluntarily  made  and  into  which 
they  have  not  been  drawn  by  fraud,  or  accident,  or  by  any  excusable  ig- 
norance of  their  legal  rights  and  liabilities. 

Therefore,  if  the  plaintiff  has  relied  upon  the  mere  statement  of  Horn- 
berger or  the  county  auditor,  with  the  full  opportunity  of  knowing  for  him- 
self that  they  had  no  power  to  make  him  pay,  except  by  a  resort  to  the 
statutory  means,  and  having  seen  fit  to  ignore  his  legal  rights  in  the  matter, 
he  cannot  complain  if  the  law  fails  to  give  him  a  remedy  to  correct  his  mis- 
take. 

Judgment  affirmed. 

J.  R.  Von  Seggem,  and  O'Connor,  Glidden  &  Burgoyne,  for  plaintiff 
in  error. 

Charles  Evans,  for  defendant  in  error. 
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[Hamilton  Common  Pleas  Court,  18d2.] 

tCATOIERINE  CORRY  v.  ELIZABETH  LAM^B  et  al. 

A  devise  to  a  wife  will  be,  in  the  absence  of  contr.rrv  showing,  presumed  to  be  in 
lieu  of  dower.  This  need  not  be  expressly  stated  in  the  will,  and  if  the  <widow 
elects  to  take  under  the  will,  she  can  not  claim  dower  on  real  estate  sold  oa 
foreclosure  during  his  lifetime. 

MAXWELL,  J. 

The  plaintiff  is  the  widow  of  James  A.  Corry,  deceased,  to  whom  she  was 
married  January  14,  1841,  and  who  died  July  25,  1881.  testate.  In  his  will  he  pro- 
vided, first,  that  his  just  debts  should  be  paid;  secondly,  he  gave  to  a  family  servant 
one  hundred  dollars;  thirdly,  he  devised  to  his  son,  James  (F.  Corry,  a  lot  of  land 
in  Cincinnati;  fourthly,  he  gave  and  devised  to  his  wife,  the  plaintiff,  all  the  residue 
of  his  real  and  personal  property,  except  some  live  stotk,  the  form  of  the  devise 
being:  "All  the  real  estate  and  personal  property,  -wherever  situate,  by  me  owned 
at  the  time  of  my  death,  including  the  growing  crops  on  my  farm,  to  be  hers  abso- 
lutely, and  to  her  heirs,  excepting  therefrom  only  the  property  mentioned  in  items 
1,  2  and  3,  of  this  will,  and  excepting  therefrom  also  my  horse  stock  at  J.  C.  Allen's, 
Greene  county,  Ohio,  and  one  six-year-old  gray  mare  on  my  place  in  Butler  county, 
Ohio,  where  I  now  reside,  the  horse  stock  at  J.  C.  Allen's,  in  Greene  county.  Ohio; 
and  the  gray  mare  six  years  of  age  on  my  place.  I  now  bequeath  to  my  said  son, 
James  'Franklin  Corry." 

This  will  was  admitted  to  probate  in  Butler  county,  Ohio,  August  1,  1881,  and 
on  the  same  day  the  plaintiff  appeared  in  open  court,  and  in  due  form,  as  provided 
by  the  statute,  elected  to  take  under  the  will  of  her  deceased  husband. 

James  A.  Corry,  in*  his  lifetime,  about  the  vear  1856,  made  a  mortgage  on  a 
large  tract  of  land  in  Avondale,  in  this  county,  which  he  owned,  in  which  mortgage 
the  plaintiff  did  not  join.  The  mortgage  was  foreclosed,  and  about  the  year  1866, 
the  property  was  sold  under  judicial  proceedings.  The  plaintiff  now  twrings  her 
action  against  the  defendants  above  named,  and  a  large  number  of  others,  for  an 
assignment  of  dower  in  the  tract  of  land  sold  as  aforesaid. 

The  defense  is,  that  her  husband  having  made  the  foregoing  provision  for  her 
in  his  will,  and  she  having  elected  to  take  under  the  will,  she  is  barred  of  her 
dower,  not  only  in  the  lands  of  which  her  husband  was  seized  at  the  time  of  his 
death,  but  as  well  of  lands  which  he  had  conveyed  away  during  coverture. 

Section  6963,  Revised  Statutes,  reads  as  follows:  "If  any  provision  be  made 
for  a  widow  in  the  will  of  her  husband,  it  shall  be  the  duty  of  the  probate  judge  to 
issue  a  citation  to  said  widow  to  appear  and  make  her  election  whether  she  will 
take  such  provision,  or  be  endowed  of  the  lands  of  her  said  husband,  and  take  her 
distributive  share  of  his  personal  estate,  ♦  ♦  ♦  but  she  shall  not  be  entitled  to 
both,  unless  it  plainly  appears  by  the  will  to  have  been  the  intention  that  she  should 
have  such  provision  in  addition  to  her  dower  and  distributive  share;"  and  section 
5964  provides,  that — **if  she  elect  to  take  under  the  will  she  shall  be  barred  of  her 
dower,    ♦    ♦    *    and  take  under  the  will  alone." 

Section  5963  was  passed  April  2,  1858,  (55  O.  L.,  36,  par.  43,)  and  section  5964 
was  passed  iMarch  10,  1860,  (57  O.  L.,  30,  par.  44.)  and  both  these  are  the  sanie,  so 
far  as  they  apply  to  this  case,  as  sections  43  and  44  oi  the  wills  act  passed  May  3. 
1852,  and  these  again  are  the  same  in  substance  as  sections  45  and  46  of  the  wills 
act  passed  M^rch  23,  1840.  (38  O.  L.,  126.)  and  section  45  of  this  last  act  is  an  exact 
copy  of  the  provisions  of  the  wills  act  in  Maine  and  'Massachusetts,  reading  as  fol- 
lows: '^If  any  provision  be  made  for  a  widow  in  the  will  of  her  husband,  she  shall 
*  *  ♦  make  her  election  whether  she  will  take  such  provision,  or  be  endowed 
of  his  land;  but  she  shall  not  be  entitled  to  both,  unless  it  plainly  appears  by  the 
will  to  have  been  the  intention  of  the  testator  that  she  should  have  such  provision 
in  addition  to  her  dower."     Mass.  R.  St.,  1836,  p.  410;  Me.  R.  'St.,  1840,  p.  392. 

Our  wills  act  of  March  23,  1840,  amended  and  repealed  the  wills  act  of  Febni- 
a.y  18,  1831.  in  which  it  was  provided  that  the  dower  of  the  widow  should  not  be 
prejudiced  by  a  bequest  to  her — ^'unless  any  legacy  or  devise  to  such  widow,  in 
the  will  contained,  shall  be  expressly  specified  to  be  in  lieu  <A  dower."         

tThis  judgment  was  affirmed  by  the  supreme  court.    See  opinion,  45  O.  S.,  208. 
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It  will  be  observed  that,  whereas  under  the  act  of  February  18,  1831,  in  order 
to  bar  the  widow  of  her  dower  it  was  necessary  that  the  testator  should  expressly 
specify  that  the  gift  or  devise  was  in  lieu  of  her  dower,  thus  following  the  common 
law  rule,  by  the  act  of  March  23,  1840,  the  provisions  of  which  are  now  in  force,  the 
provision  was  to  be  in  bar  of  dower  unless  it  appeared  clearly  that  the  testator 
intended  it  should  not  be,  thus  reversing  the  policy  of  the  law,  an>d  shifting  the 
burden  of  proof.  It  is  important  to  keep  ijtiis  change  in  mind  in  examining  the 
will  of  the  plaintiffs  testator,  and  the  decisions  of  the  different  states,  some  of  which 
still  follow  the  common  law  rule. 

The  question  arising  in  this  case  has  not,  as  far  as  I  can  learn,  been  before  our 
supreme  court,  but'  the  superior  court  of  Cincinnati,  in  general  term,  has  passed 
upon  it  in  the  case  of  'Mioore  v.  Stiedel,  1  Disney,  281.  The  syllabus  of  that  case 
is  as  follows:  "W^en  a  testator,  who  died  in  1854,  devised  real  estate  to  his  widow, 
a  part  of  which,  subsequent  to  the  date  of  his  will,  but  previous  to  his  decease,  was. 
sold  on  execution  as  his  property,  and  the  widow,  in  conformity  with  the  law, 
elected  to  take  under  the  provisions  the  will,  she  is  barred  of  dower  in  the  lands 
sold  on  execution."  In  that  case  it  was  contended  by  counsel  for  the  widow  that 
it  must  clearly  appear  from  the  will,  that  the  testator  intended  the  provision  made 
to  be  in  lieu  of  dower — following  the  common  law  rule — ^but  the  court  held  the 
contrary. 

As  has  been  said,  the  section  governing  this  case  was  copied  into  the  wills  act 
of  March  23,  1840,  from  the  statutes  of  'Maine  and  Massachusetts.  The  supreme 
courts  of  both  those  states  have  construed  those  statutes,  and  in  the  absence  of  a 
decision  by  our  own  supreme  court,  they  may  be  accepted  as  authority. 

In  Allen  v.  Bray,  12  Me.,  138,  it  was  held:  "The  acceptance  by  a  widow  of 
the  provisions  made  for  her  in  the  will  of  her  husband  constitutes  a  bar  to  her  claim 
for  dower  in  lands  aliened  by  him  during  coverture."  See  also  Perkins  v.  Little, 
1  Greenleaf,  148.  In  Hastings  v.  Clifford,  32  Me..  132,  it  was  held:  "A  widow 
who  elects  to  take  the  provision  made  ior  her  in  her  husband's  will,  has  no  right 
also  to  dower  in  his  estate  unless  it  plainly  appears  by  the  will  to  have  been  testa- 
tor's intention  that  she  should  have  both."  See  also  Bubier  v.  Roberts,  49  Me.,  460. 
In  Reed  v.  Dickerman,  12  Pick.,  146,  where  the  testator  had  devised  to  his  wife 
real  and  personal  property,  which,  after  his  death,  without  any  formal  election,  she 
had  accepted  and  used,  she  was  held  barred  of  her  dower.  See  also  Kempton, 
appellant,  23  Pick.,  163;  Delay  v.  Vinal,  1  Met.,  57;  Adams  v.  Adams,  5  Met.,  277; 
Pratt  v.  Felton,  4  Bush.,  174.  In  the  late  case  of  Buffington  v.  Fall  River  National 
Bank,  113  Mass.,  245,  it  was  held:  "A  widow  who  does  not  waive  the  provisions 
made  for  her  in  her  husband's  will,  when  it  does  not  plainly  appear  by  it  that  he 
intended  she  should  have  such  provision  in  addition  to  dower,  is  barred  from 
claiming  dower  in  lands  aliened  in  his  lifetime." 

I  am  of  the  opinion  that  under  our  statute,  the  burden  of  the  proof  is  on  the 
plaintiff  to  show  that  her  testator,  by  his  will,  intended  the  provision  therein  con- 
tained to 'be  in  addition  to  her  dower;  that  plainly  the  terms  of  the  will  cannot  be 
so  construed,  and  that,  having  elected  to  take  under  the  will,  she  is  barred  of  her 
dower  in  the  lands  sought  to  be  charged  with  dower  in  this  case. 

Isaac  J.  Miller,  for  plaintiff. 

Simeon  .M.  Johnson,  for  defendant. 


267  PARTITION 

[Cuyahoga  District  Court,  1892.] 

SARAH  DBLA-NEY  v.  THOS.  McFADDEN. 

Where  plaintiff  brought  a  suit  asking  only  for  partition,  and  alleging  that  the  land 
described  descended  to  herself  and  her  brother,  as  tenants  in  common  of  undi- 
vided halves,  and  that  they  conveyed  to  defendant,  but  that  she  was  then  under 
age,  and  now  disaffirms  such  conveyance  of  her  share,  and  the  answer  denied 
her  interest  and  minority:  Held,  partition  under  the  statute  cannot  be  asked 
where  the  title  is  in  controversy,  but  the  title  must  be  first  established  at  law. 

Error  to  the  court  of  Common  Pleas. 
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DOYLE,  J. 

A  petition  was  filed  in  the  court  of  common  pleas  for  partition.  It 
alleges  that  plaintiff  has  a  legal  title  to,  and  is  seized  in  fee-simple  of  the 
undivided  one- half  of  a  lot  of  land  described;  that  defendant  is  the  owner 
of  the  other  undivided  half,  and  is  a  tenant  in  common  with  her  therein; 
that  the  whole  of  said  lot  came  to  plaintiff  and  her  sister  by  deed;  that  on 
April  6,  1878,  plaintiff  and  her  said  sister  united  in  a  conveyance  of  said 
lot  to  the  defendant,  since  which  time  he,  the  defendant,  has  occupied  and 
still  occupies  said  lot  exclusively ;  that  the  consideration  for  such  convey- 
ance was  another  piece  of  land  which  defendant  conveyed  to  plaintiff's 
mother,  who  conveyed  to  plaintiff  and  her  sister;  that  plaintiff  was  bom 
November  6, 1860,  and  consequently  she  was  under  the  age  of  18  years  of 
age  when  she  made  the  conveyance  to  defendant;  that  she  is  now  of  age, 
and  being  dissatisfied  with  her  conveyance  to  defendant,  disaffirms  the 
same;  that  she  has  tendered  a  conveyance  to  defendant  of  the  undivided 
one-half  of  the  land  received  of  him,  and  demanded  a  re-conveyance  of 
the  undivided  one-half  of  the  lot;  that  defendant  refuses  to  convey  to  her, 
or  to  receive  the  conveyance  tendered  by  her  of  the  property  received  in 
exchange,  and  that  she  now  disaffirms  her  conveyance  to  defendant.  It 
prays  *'that  partition  may  be  made  of  said  lands,  or,  if  the  same  cannot  be 
done  without  manifest  injury,  that  such  proceedings  may  be  had  in  the 
premises  as  are  authorized  by  law." 

The  petition  is  entitled  as  in  a  civil  action,  is  styled  "petition  for  parti- 
tion," is  sworn  to,  and  a  summons  was  issued  and  served  on  defendant 
The  defendant  answers,  denying  that  the  plaintiff  is  seized  of  any  interest 
in  the  premises ;  that  she  was  a  minor  when  she  made  the  conveyance  to 
defendant;  that  she  tendered  a  deed,  or  demanded  a  re-conveyance,  al- 
leging that  defendant  is  the  sole  owner  of  the  property,  and  praying  that 
the  petition  may  be  dismissed. 

The  case  being  called  for  trial,  the  plaintiff  offered  herself  and  Mary 
Tobin  as  witnesses,  and  offered  to  prove  by  them,  if  permitted  to  testify, 
that  plaintiff  was  under  age  at  the  time  she  made  the  conveyance  to  de- 
fendant; that  on  arriving  at  the  age  of  majority,  she  at  once  tendered  a 
deed  to  defendant  of  the  property  received  in  exchange,  demanded  a  re- 
conveyance to  her  of  the  lot,  and  disaffirmed  her  deed  made  to  defendant; 
but  the  court  refused  to  hear  such  evidence,  and  no  further  evidence  be- 
ing offered,  dismissed  the  petition.  In  this  it  is  alleged  the  court  erred, 
and  to  reverse  that  action  of  the  court  this  proceeding  is  prosecuted. 

It  will  be  observed,  there  was  no  offer  to  prove  any  actual  possession 
in  the  plaintiff,  or  any  fact  which  would  establish  a  constructive  posses- 
sion, unless  what  is  already  recited  would  do  so. 

This  offer  of  proof  must  be  considered  in  connection  with  the  allega- 
tions in  the  pleadings,  which  show  that  the  defendant  is  in  the  exclusive 
possession  of  the  property  under  a  claim  of  title,  and  holding  adversely  to 

the  plaintiff. 

The  question  is,  under  these  circumstances,  can  the  court  proceed  to 
determine  the  question  of  title  and  order  partition,  in  this  proceeding,  with- 
out requiring  the  plaintiff  first  to  establish  her  title,  and  possesson,  in  an 
action  at  law?  There  is  no  prayer  in  this  petition  for  equitable  or  other 
relief  beyond  the  partition  of  the  lands.  The  answer  asks  for  no  other  re- 
lief than  the  dismissal  of  the  petition.  It  sufficiently  appears  from  the 
pleadings  that  the  defendant  was  placed  in  the  possession  of  the  whole 
property  bv  the  plaintiff  and  her  sister,  under  c'rcumstances  which  pre- 
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elude  any  idea  of  a  common  possession,  active  or  constructive,  with  the 
plaintiff.  While  in  the  ordinary  action  under  the  code,  for  partition,  it 
would  and  in  the  proceeding  under  the  statute,  it  might  be  error  in  the 
court  to  refuse  to  receive  proof,  because  of  a  mere  denial  that  plaintiff  was 
seized,  can  the  court,  where  the  pleadings  admit  what  is  here  admitted,  or 
where,  if  not  admitted,  the  proof  shows  what  is  here  shown,  correct  the 
action  into  one  for  the  recovery  of  the  possession  of  real  property  provided 
for  by  section  5781,  in  the  Revised  Statutes ;  and,  if  not,  is  there  anything 
for  the  court  to  do  but  to  dismiss  the  petition? 

Upon  both  principle  and  authority,  the  appellant  for  partition  must 
not  be  disseized.  "Proceedings  for  partition  were  not  designed  as  an  al- 
ternative remedy  with  the  action  of  ejectment.  It  was  always  necessary  at 
common  law,  and  is  still  essential  under  most  of  the  American  Statutes, 
that  the  appellant  for  partition  be  actually  or  constructively  in  the  pos- 
session of  the  real  property  sought  to  be  divided.  If  it  be  held  adversely 
to  the  applicant,  he  must  first  establish  his  right  by  action  to  recover  pos- 
session." Freeman  on  Partition,  section  447,  and  cases  cited  in  note  3; 
see  also  Allnott  on  Partition,  53;  Co.  Litt.,  167,  a. 

This  rule  is  said  by  some  courts,  to  be  subject  to  a  distinction  between 
a  mere  possession  of  the  plaintiff's  share  by  defendant,  and  a  legal  dis- 
seizin. In  cases  where  privity  has  existed  between  the  parties,  as  in  cases 
of  joint  tenants,  or  tenants  in  common,  and  one  tenant  ousts  his  co-tenant, 
by  taking  all  the  profits  to  himself,  denying  his  co-tenant's  right,  such  a 
possession  may  be  treated  as  a  disseizin  for  the  purpose  of  bringing  eject- 
ment, or  plaintiff  may  elect  to  treat  such  possession  of  his  co-tenant  as 
his  possession,  and  maintain  a  petition  for  partition.  See  Brock  v.  East- 
man, 28  Vt.,  660.  This  distinction  is  denied  by  many  text  writers  and 
courts.  See  Freeman,  section  447;  14  N.  Y.,  238;  24  Conn.,' 235;  and 
cases  there  collected. 

In  the  case  at  bar,  however,  there  never  was  such  privity.  The  co- 
tenancy, if  it  exists  at  all,  does  so  by  virtue  of  the  alleged  disaffirmance 
by  plaintiff  of  her  conveyance  to  defendant,  which,  without  such  disaffirm- 
ance, would  be  vaHd.  A  deed  which  transmitted  the  title,  and  until  some 
act  of  disaffirmance,  continued  it  in  defendant.  4  O.,  252.  It  is  said  that 
the  filing  of  this  petition  is  of  itself  a  disaffirmance  of  the  deed,  and  I  am 
inclined  to  think  that  if  the  action  was  proper,  that  would  be  true.  It 
would  follow,  however,  that  the  very  act  which  was  designed  only  to  sever 
the  co-tenancy,  would  in  that  case,  have  to  be  relied  upon  to  create  it, 
which  would  be  grossly  inconsistent. 

This  general  rule  existing  at  common  law  and  imder  the  statutes,  ex- 
ists also  in  equity,  except  in  cases  where  that  rule  must  give  way  to  the 
more  general  and  a  paramount  rule  of  equity,  that  **where  jurisdiction 
having  once  rightfully  attached,  it  shall  be  made  effectual  for  complete  re- 
lief." As  in  the  case  of  an  action  to  construe  a  will,  where  the  defendants 
were  in  possession  claiming  under  the  will,  it  is  held  that  the  court  having 
jurisdiction  for  one  purpose  will  compel  an  accounting  for  rents  and  profits 
and  partition.  Scott  v.  Guernsev,  60  Barb.,  178.  Freeman  on  Partition, 
449. 

In  a  partition  in  chancery,  if  the  title  in  dispute  be  an  equitable  one, 
the  court  will  settle  it.  If  legal  or  involved  in  doubt,  and  there  are  not 
other  matters  which  make  it  necessary  to  retain  the  bill,  it  will  dismiss  it; 
—or  if  retained,  require  the  parties  to  settle  the  controversy  at  law  before 
a  decree  of  partition  will  be  entered.    If  there  are  other  issues  of  an  equit- 
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able  nature  to  be  determined,  and  the  question  of  title  arises,  the  court 
may,  in  aid  of  complete  justice,  determine  it,  usually,  however,  if  it  be  of 
a  legal  nature,  by  an  issue  out  of  chancery. 

We  do  not  understand  that  the  case  of  Perry  v.  Richardson,  27  0.  S., 
110, 120,  which  is  relied  upon  by  plaintiff's  counsel,  estabUshes  any  differ- 
ent rule  in  Ohio. 

That  was  an  action  under  the  code  for  partition  and  an  account  for 
rents  and  profits,  an  end  usually  sought  by  bill  in  chancery.  The  answer 
set  up  an  equitable  title,  and  prayed  for  equitable  relief;  it  was  held  that 
the  action  was  in  equity,  and  the  court  having  equitable  jurisdiction,  might 
well  proceed  to  determine  the  rights  of  all  the  parties,  that  relating  to  title 
as  well  as  others  that  may  arise.  The  judge  delivering  the  opinion  in  that 
case,  after  stating  the  rule  at  law  and  in  equity  substantially  as  we  have 
given  it  says:  *"Lnder  the  code,  however,  as  we  apprehend,  the  same  dif- 
ficulties do  not  arise.  The  civil  action  is  comprehensive  in  its  nature  and 
when  it  is  used  for  the  partition  of  lands,  it  is  at  least,  fully  as  effective  as 
the  former  equitable  proceeding."  *  *  *  "it  {$  not  necessary  for  us 
to  settle  now  what  might  be  done  or  what  might  not  be  done  under  a  strict 
statutory  partition."     Perry  v.  Richardson,  supra. 

In  the  legal  or  statutory  partition,  the  parties  have  no  right  to  recover 
for  rents  and  profits ;  no  right  to  a  reformation  of  deeds,  specific  perform- 
ance of  contract,  compensation  for  improvements,  or  any  of  the  many 
other  things  in  the  way  of  equitable  relief  which  might  be  obtained  in  the 
equitable  suit  or  the  action  under  the  code;  but  if  they  are  tenants  in  com- 
mon, they  may  have  partition  under  given  circumstances,  an  appraisal, 
election  to  take,  or  sale,  and  that  only.  But  if  a  plaintiff  chooses  to  draft 
his  petition  according  to  the  forms  of  the  code  by  entitling  it,  swearing  to  it 
and  causing  a  summons  to  be  issued,  but  praying  for  no  relief,  beyond 
those  cognizable  by  law  courts  and  given  by  the  statute,  does  the  action 
thereby  change  from  a  legal  to  an  equitable  one?  It  is  claimed  here  that 
such  is  the  effect  of  the  language  quoted  from  27  O.  S.,  supra.  If  so  the 
Code  has  accomplished  a  result  we  have  not  heretofore  attributed  to  it. 
A  civil  action  under  the  Code  is  legal  or  equitable  in  its  nature  according 
to  the  facts  alleged  and  the  relief  sought,  tested  by  established  rules  of  law 
and  equity. 

The  effect  of  that  case,  as  well  as  the  case  Stableton  v.  Ellison,  21  0. 
S.,  527,  and  Byers  v.  Wackman,  16  O.  S.,  443,  is,  that  under  the  statute 
relief  of  a  purely  equitable  nature  cannot  be  obtained,  and  if  sought,  it  must 
be  under  the  Code;  when  brought  under  the  Code  it  is  a  civil  action  and 
appealable,  a  thing  unknown  to  the  statutory  proceeding  before  the  pres- 
ent Revised  Statutes,  however  it  may  be  now. 

See  Deery  v.  McClintock,  31  Wis.,  200,  where  it  is  held:  "Although 
the  distinctions  between  actions  at  law  and  suits  in  equity  and  the  forms 
of  such  actions  are  abolished,  yet  this  does  not  affect  or  touch  the  inherent 
qualities  or  differences  between  such  actions,  which  from  the  nature  of 
things  are  unchanged  and  unchangeable,  and  that  an  action  for  partition 
is  not  the  place  to  try  the  question  of  title." 

Some  language  of  the  judge  delivering  the  opinion  in  Tabler  v.  Wise- 
man, 2  O.  S.,  208,  is  relied  upon  as  sustaining  the  position  of  plaintiff 
here.  That  language,  concerning  a  principle  not  at  all  involved  in  the  case 
decided,  is  as  follows: 

"It  is  also  held  in  many  of  the  states  that  an  actual  seiz'n  of  the  tenant  is 
necessary,  and  that  the  proceeding  cannot  be  maintained,  when  the  land 
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is  adversely  occupied.  ♦  ♦  *  But  in  others,  and  undoubtedly  in  this, 
a  right  of  entry  is  sufficient.  If  the  tenant  is  not  prevented  by  an  inter- 
vening estate,  from  recovering  possession  in  an  action  at  law,  he  ought 
not,  and  I  think  would  not  be,  disabled  to  prosecute  his  writ  of  partition." 

The  overwhelming  weight  of  authority  is  against  the  broad  assertion 
that  a  partition  proceeding  or  suit  may  be  maintained  on  any  right  that 
will  sustain  ejectment,  and  we  know  of  no  case  in  Ohio  which  so  holds. 
Such  a  rule  is  established  in  some  states,  as  in  California,  by  statute.  See 
32  California,  289;  33  Cal.,  259;  36  Cal.,  112.  Under  our  statute  the  par- 
ties, applicant,  must  be  tenants  in  common  before  they  can  compel  parti- 
tion, and  tenants  in  common  are  such  as  hold  by  several  and  distinct  titles, 
but  by  unity  of  possessiofi,  because  none  knoweth  his  own  severalty,  and, 
therefore,  they  all  occupy  promiscuously."  2nd  Blackstone's  Commen-  ' 
taries.  It  is  true  that  in  some  states  it  is  held  that  a  title  with  an  immediate 
right  of  possession  is  sufficient  to  sustain  a  compulsory  partition.  This 
rule  had  its  origin  in  the  case  of  Barnard  v.  Pope,  14  Mass.,  434,  decided  in 
1817.  In  that  case  (as  in  the  case  of  Marshall  v.  Crehore,  13  Mete,  464, 
which  follows  it)  there  was  a  conveyance  by  one  cotenant  of  the  whole  land 
to  a  stranger  who  took  possession  under  the  deed.  It  is  there  said  by  the 
court  "Every  dispossession  does  not  amount  to  a  disseizin,  especially  of 
tenants  in  common,  for  the  possession  of  one  is  the  possession  of  all,  un- 
less by  an  actual  ouster,  or  an  exclusive  taking  of  the  profits  against  the 
will  of  others,  one  shall  manifest  the  intention  to  hold  by  wrong  rather 
than  the  common  title.  But  without  such  overt  acts,  or  a  sole  or  exclusive 
possession  for  more  than  20  years,  so  that  the  right  of  entry  shall  be  gone, 
a  disseizin  is  not  to  be  presumed.  In  this  case  there  has  been  a  sole  posses- 
sion for  only  10  years;  there  has  been  no  actual  ouster,  nor  any  refusal  to 
account  for  the  rents  and  profits ;  the  right  of  entry  remained  at  the  time 
of  filing  the  petition.  Under  these  circumstances  we  are  clear  that  there 
is  a  sufficient  seizin  to  maintain  the  process."    But  see  13  Pick.,  251. 

For  the  purposes  of  this  case,  the  authorities  following  Barnard  v. 
Pope,  supra,  need  not  be  questioned.  But,  it  is  said,  this  proceeding  does 
not  decide  title  or  create  any  new  title ;  it  merely  dissolves  the  tenancy  in 
common,  locating  such  rights  as  the  parties  may  have  in  distinct  parcels 
and  extinguishing  it  in  all  others,  leaving  the  title  as  it  was;  that  plaintiff 
would  have  to  bring  ejectment  after  partition,  and  for  that  reason  that  the 
court  should  have  heard  the  case  and  awarded  partition.  The  cases  in 
Railroad  v.  Pontius,  19  O.,  221;  McBain  v.  McBain,  15  O.  S.,  337,  and 
Tabler  v.  Wiseman,  2  O.  S.,  207,  do  hold  that  no  new  title  is  created  by  the 
partition.  Whether  the  decree  would  establish  title  by  estoppel  is  not  nec- 
essary to  determine;  but  we  fail  to  see  the  force  or  pertinency  of  th's  argu- 
ment. Under  the  statute  the  land,  if  it  cannot  be  divided,  is  to  be  sold,  and 
where,  as  in  this  case,  the  parties  to  the  proceeding,  whether  plaintiff  and 
defendant,  or  defendant  alone,  hold  the  whole  title,  we  presume  a  pur- 
chaser at  the  sale  would  get  the  whole  title.  It  would  be  a  poor  satisfaction 
to  defendant  after  his  property  was  sold,  to  have  a  determination  in  an  ac- 
tion at  law  about  the  purchase  money,  that  the  plaintiff  had  no  title  upon 
which  to  obtain  his  partition.  The  opinion  of  the  court  in  Tabler  v.  Wise- 
man, supra,  contains  a  very  appropriate  answer  to  this  claim. 

"The  result  of  the  adjudged  cases,  as  well  as  the  purposes  of  the 
statute,  and  the  object  of  the  whole  proceeding  seem  to  be  to  secure  to 
the  tenant  an  exclusive  possession  of  his  share  of  the  joint  property. 

2    L  B        2c 
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Where  no  such  possession  can  follow  the  judgment,  no  reason  is  shown 
for  invoking  the  aid  of  the  law,  or  for  calling  the  other  owners  into  court 
and  subjecting  them  to  the  expenses  incident  to  the  proceeding,  much 
less  to  compel  them  to  submit  to  a  forced  sale  of  their  interests,  under  the 
circumstinces  which  can  hardly  fail  to  result  in  sacrifice.  Before  this  can 
be  done  he  must  show  that  he  is  submitting  to  the  inconvenience  of  a 
joint  possession.  *  *  *  Until  this  is  shown  there  is  no  joint  posses- 
sion to  sever,  and  consequently  nothing  upon  which  the  judgment  of  the 
court  can  legitimately  operate." 

Whether,  under  the  Code,  an  action  for  possession  and  also  for  parti- 
tion can  be  united  is  not  necessary  to  determine,  but  whether  we  treat  this 
case  as  a  purely  statutory  proceeding  for  partition  (which  it  is),  or  a  civil 
action  under  the  Code,  and  hence  as  comprehensive  as  the  equitable  parti- 
tion, to  hold  that  in  it  the  question  presented  by  these  pleadings  can  be 
tried  by  the  court,  withholding  the  right  to  a  jury,  would  place  this  state 
in  conflict  with  the  overwhelming  weight  of  authority. 

28  Vt.,  658;  43  Vt.,  89;  35  Mo.,  326;  58  Mo.,  326;  58  Mo.,  448;  38 
Mo.,  239;  2  Watts,  371;  35  Wis.,  141;  53  111.,  233;  26  111.,  472;  22]Vrich., 
59;  1  Johns.  Ch.,  Ill;  3  Id.,  302;  3  Paige's  Ch.,  242;  5  Denio.,  385;  9 
Cowen,  630;  9  Md.,  500;  24  Conn.,  230;  26  Mo.,  471;  12  N.  J.  Eq.,  423; 
13/d.,271;  17/rf.,277;  17/rf.,215;  33  Miss.,  149;  19  Wend.,  367; 29  Ala., 
478;  13  N.  H.,  326;  3  Humph.,  (Tenn.)  435;  46  N.  Y.,  182. 
udgment  affirmed. 
.  E.  Ingersoll,  for  plaintiff. 

W.  B.  Saunders,  for  defendant. 


COURT  STENOGRAPHERS.  270 

[Superior  Court  of  Cincinnati,  1882.] 

W.  H.  SAUNiDERS  v.  A.  KINCHLER. 

Section  481,  Revised  Statutes,  authorizes  stenographers  appointed  thereunder  to 
take  depositions  in  shorthand  and  transcribe  them  into  longhand,  and  have  the 
witnesses  sign  them.  The  section  docs  not  merely  add  steno^jraphers  to  the 
list  of  officer's  authorized  to  take  depositions,  leaving  them  to  be  taken  in  the 
old  way,  and  their  ever  having  been  taken  in  longhand  was  not  in  consequence 
of  the  statute,  'but  of  the  state  of  writing.  • 

HARMON,  J. 

Defendant's  exceptions  to  certain  depositions  for  plaintiff  raise  the 
question,  whether  the  official  stenographers  of  the  court  are  authorized  by 
law  to  take  depositions  in  short  hand?  It  appears  by  the  certificates  that 
the  stenographer  correctly  took  down  the  testimony  in  short-hand,  then 
correctly  transcribed  it  in  long  hand,  read  it  over  to  the  witnesses,  and  had 
them  sign  it  in  his  presence. 

Section  481,  Revised  Statutes,  provides  that  "stenographers  ap- 
pointed under  the  provisions  of  this  chapter  shall,"  inter  alia,  "have  power 
to  swear  witnesses  and  take  and  certify  depositions  in  any  of  the  courts  in 
this  state." 

It  is  contended  that  the  effect  of  this  law  is  merely  to  add  stenograph- 
ers to  the  list  of  officers  authorized  to  take  depositions,  leaving  the  work 
of  taking  them  just  as  it  was  before.  Even  if  this  be  true  the  exceptions 
are  not  well  taken.  It  is  not  the  statute  which  caused  depositions  to  be 
taken  in  long  hand.     It  was  the  state  of  the  art  of  writing.    The  statute 
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(Rev.  Stat.,  lections  5275,  5280)  does  not  require  depositions  to  be  written 
out  in  long  hand  in  presence  of  the  witness.  There  was  no  other  way  of 
doing  when  long  hand  was  the  only  mode  of  writing.  The  statute  only 
requires  that  "the  depositions  be  reduced  to  writing  by  some  proper  per- 
son," and  be  **written  and  subscribed  (by  the  witness)  in  the  presence  of 
the  officers  certifying  thereto." 

I  do  not  put  my  decision  upon  this  ground,  however,  because  I  do 
not  wish  to  be  understood  as  passing  upon  any  question  but  that  before 
me,  viz:  whether  the  official  stenographers  of  the  court  may  take  deposi- 
tions as  this  was  taken.  It  is  sufficient  to  say  as  to  them,  that  the  intention 
of  the  legislature  to  authorize  them  to  employ  the  art  of  short-hand  writing 
in  depositions  is  manifest,  and  by  a  well  known  rule  of  construction  every 
necessary  incident  of  the  power  is  implied.  If  any  modification  of  the 
general  laws  relating  to  depositions  were  required,  it  has  been  made  by 
implication. 

Exception  overruled. 

Jos.  G.  Gibbons,  for  the  exceptions. 

Jas.  R.  Challen,  contra. 


271  USURY. 

[Hamilton  Common  Pleas  Court,  1882.] 

ADAM   BOTTENHORN,  Treas.,  v.  HENRY  GROTENKE»M'PER  and  J.   H. 

TBM'MEN. 

Where  -m-oney  is  loaned  at  usurious  interest,  and  the  interest  is  added  to  the  princi- 
pal for  several  years,  and  notes  for  the  aggregate  given  bearing  interest  at  eight 
per  cent.,  the  balance  o^  the  principal  of  such  notes,  after  deducting  the  usurious 
part,  does  not  bear  eight  per  cent,  interest,  but  only  six  per  cent,  can  be  recov- 
ered. 

MAXWELL,  J. 

The  plaintiff  brings  this  action  against  the  defendant  Grotenkelnper, 
as  maker,  and  the  defendant  Temmen,  as  indorser  of  certain  promissory 
notes. 

In  January,  1871,  Temmen  was  appointed  treasurer  of  the  plaintiff's 
church,  and  arranged  with  Grotenkemper  to  loan  or  deposit  with  him  the 
money  of  the  church,  Grotenkemper  to  pay  10  per  cent,  interest  thereon. 
An  account  was  kept,  in  which  the  money  received  by  Grotenkemper  from 
Temmen,  and  by  Temmen  from  Grotenkemper,  was  entered,  and  at  the 
end  of  each  year  the  interest  was  computed  on  the  average  balance  in  favor 
of  the  church,  at  the  rate  of  10  per  cent.,  and  entered  in  the  account  as  if 
it  had  been  a  separate  item  of  deposit  or  loan.  This  course  of  dealing  con- 
tinued for  three  years,  at  the  end  of  which  time  Temmen  went  out  of  office, 
and  a  new  treasurer  went  in.  The  balance  in  favor  of  the  church  w-as  then 
found  to  be,  including  all  the  usurious  interest,  $16,265.94.  For  this 
amount  Grotenkemper  gave  thirty-two  notes  of  $500  each,  bearing  8  per 
cent,  interest,  with  Temmen  as  endorser,  and  paid  the  balance,  $265.94  in 
cash.    Part  of  these  notes  have  been  paid. 

The  defense  now  made  is,  that  the  usury  accrued  on  the  loan  account 
between  Grotenkemper  and  Temmen,  admitted  to  be  about  $800,  having 
been  incorporated  into  the  notes,  the  notes  are  thereby  tainted  with  usury, 
are  void,  and  the  plaintiff  can  only  recover  the  principal  legally  due  at  the 
time  the  notes  were  made,  with  6  per  cent,  interest  thereon  until  paid. 
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The  plaintiff  on  the  other  hand  contends  that  even  if  the  $800  should 
be  deducted  from  the  notes,  still  a  recovery  should  be  had  for  the  balance 
of  the  principal,  with  8  per  cent,  interest  thereon  until  paid. 

The  statute  and  decisions  thereon  in  our  state  may  be  formulated  as 
follows:  Two  rates  of  interest  are  provided  for:  1st,  the  legal  rate,  or  that 
which  the  law  affixes  where  parties  have  made  no  contract,  namely,  6  per 
cent,  per  annum.  2nd,  the  conventional  rate,  or  the  highest  rate  for  which 
parties  may  agree,  namely,  8  per  cent,  per  annum.  Where  parties  attempt, 
either  directly  or  indirectly,  by  any  shift  of  devise,  to  agree  for,  or  secure, 
more  than  the  conventional,  or  highest  rate,  namely  8  per  cent,  per  annum, 
the  agreement  will  be  null  and  void,  and  then,  there  being  no  agreement, 
the  law  steps  in  and  affixes  the  legal  rate,  namely,  6  per  cent,  per  annum. 

In  applying  this  rule,  courts  will  always  scrutinize  the  contracts  of 
parties  in  regard  to  interest  closely,  and  as  our  statute  is  not  penal  in  its 
nature  and  effect,  wall  carry  out  the  spirit  of  the  law  and  see  to  it  that  by  no 
form  of  transaction  shall  more  than  8  per  cent,  per  annum,  on  the  sum 
actually  advanced  or  loaned,  be  paid  or  received. 

Let  us  apply  the  principle  laid  down  in  the  manner  stated  to  the  sub- 
ject matter  of  this  suit.  There  can  be  no  serious  question  but  that  this 
was  one  and  the  same  transaction  throughout.  There  were  no  new  par- 
ties, nonew  consideration,  frofn  the  beginning  to  the  end.  There  was  at 
one  time  a  change  of  form  from  an  open  account  to  notes,  but  it  was  well 
settled  at  an  early  date  that  wt  can  go  behind  these  and  inquire  as  to  their 
consideration. 

Baggs  V.  Loudenback,  12  O.,  153.  It  is  said,  however,  that  the  notes 
sued  on  in  this  case  were  not  usurious,  because  they  only  provided  for  8 
per  cent,  interest  per  annum. 

This  position,  so  far  as  one  class  of  notes  are  considered,  has  been 
fully  examined  and  passed  upon. 

In  Claypool  v.  Sturges,  10  O.  S.,  440,  Claypool  borrowed  of  Sturges 
$4,700,  and' gave  Sturges  his  note  for  $5,000,  at  three  months,  which  was 
24  per  cent,  on  the  $5,000.  Tlie  court  held  that  Sturges  was  entitled  to  the 
$4,700,  with  6  per  cent,  thereon  from  the  date  of  the  note. 

See  also,  Bunn  v.  Kinnev,  15  O.  S.,  40;  West  v.  Meddock,  16  0.  S., 
418;  Metzger,  Admr..  v.  Wiechers,  ante  612.  541^;  Wilder  v.  Huff,  6  Rec. 
R..  772,  s.  c.  8  Am.  Law  Rec,  27;  The  Ohio  In.s.  Co.  v.  Shott,  6  Dec. 
R.,  813;  s.  c.  8  Am.  Law  Rec,  321. 

The  cases  cited  above  were  all  cases  where  the  usury  was  deducted  or 
kept  back  from  the  principal,  and  the  note  on  its  face  bore  only  the  legal 
interest.  In  the  case  at  bar  the  old  usury  was  added  into  and  became  a  part 
of  the  consideration  of  the  note.  Xo\v  that  does  not  differ  in  principle 
from  the  cases  cited.  The  usury  incorporated  in  the  notes  was  illegal 
consideration,  and  therefore  no  consideration,  and  the  agreement  really 
was  to  pay  $1,208  per  annum  on  $15,400,  or  more  than  the  highest  legal 
rate,  and  therefore  illegal  and  void.  As  the  court  say  in  Bunn  v.  Kinney, 
15  O.  S.,  40 :  "It  needs  no  argument  to  prove  that  a  contract  to  pay  10  per 
cent,  on  a  sum  greater  than  the  indebtedness  arising  from  the  loan,  is  in 
substance  and  effect  a  contract  to  pay  more  than  10  per  cent,  on  the  real 

principal.  j, 

I  am  of  the  opinion  that  the  case  of  the  Bank  v.  Slemmons,  34  U.  ^. 
142,  decides  the  case.  In  that  case  it  is  held :  **In  renewing  judgment  on 
a  promissory  note  given  to  a  national  bank  in  renewal,  into  which  note 
illegal  interest  on  the  original  note  was  incorporated,  the  whole  interest  on 
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both  notes  will  be  disallowed."    The  principle  being  that  the  incorporation 
of  the  old  usury  into  the  new  note  makes  the  new  note  void. 

The  judgment  will  be  for  the  plaintiff  for  the  sums  actually  loaned  the 
defendant,  Grotenkemper,  with  6  per  cent,  interest  thereon,  after  crediting 
the  amount  paid. 

272  APPROPRIATION  OF  PROPERTY. 

[Hamilton  Common  Pkas  Court,  1882.] 

TRUSTEES  OF  CINOrNN.VTI  SOUTHERN  RY.  v.  GARRA-RD  et  al. 

Rules  as  to  estimating  the  value  and  dama-ge  in  appropriation  proceedings  for  rail- 
road purposes. 

AVERY,  J. 

Gentlemen  of  the  Jury:  The  object  of  your  inquiry  is  to  assess  com- 
pensation for  the  taking  by  the  public  of  private  property.  The  fair  mar- 
ket v^lue  at  this  time  of  the  portions  of  the  several  parcels  that  are  actu- 
ally to  be  taken,  together  with  the  damages  from  such  taking  to  the  por- 
tions of  each  parcel  left,  will  be  the  measure  of  compensation,  without  de- 
duction for  benefits  -to  the  respective  owners. 

The  market  value  of  real  estate,  or  of  anything  else,  is  only  to  be 
determined  from  sales ;  only  buyers  and  sellers  can  make  a  market.  But 
the  sales  themselves  are  not  put  in  evidence,  only  opinions  of  value  based 
upon  such  sales.  The  reason  is  that  sales  at  different  times,  and  of  diflFer- 
ent  parcels,  involve  details  of  comparison  which  it  requires  experience  to 
make,  and  the  result  of  which  must  be  left  to  be  testified  as  the  conclusion 
of  the  mind  of  the  witness;  in  other  words,  the  opinion. 

The  weight  of  these  opinions,  like  that  of  all  other  testimony,  is  to 
be  judged  by  the  jury.  Between  witnesses  equally  credible,  and  free  from 
interested  motives,  it  will  be  in  proportion  to  their  apparent  experience 
and  knowledge  of  values,  and  soundness  of  the  reasoning  with  which  con* 
elusions  are  drawn.  That  the  extent  of  this  knowledge  and  experience 
may  be  known,  each  has  first  been  inquired  of  upon  examination,  and  af- 
terward subjected  to  cross-examination,  in  which  further  inquir}^  has  be^^n 
permitted  into  the  particular  sales  within  their  knowledge,  and  into  all 
other  circumstances  and  considerations  that  have  been  taken  into  account. 
Thus  opportunity  is  afforded  to  the  jury  of  testing  the  correctness  of  the 
conclusions  by  looking  into  the  truth  of  the  facts,  as  well  as  into  whether 
circumstances  and  considerations  have  been  taken  into  account  whlcli 
should  have  been  omitted,  or  others  omitted,  which  should  have  been 
taken  into  account. 

For  example,  McLean  avenue,  a  public  street,  filled  and  graded  one 
hundred  feet  wide,  lies  along  the  front  of  the  property;  there  are  cross 
streets  on  the  north  and  south  of  the  several  blocks,  and  Home  street  is  in 
the  rear,  but  these  are  not  filled  or  graded.  Upon  the  other  hand,  the 
property  is  at  a  level  which  is  below  the  grade  of  McLean  avenue  by  just 
the  depth  of  that  fill,  and  there  are  tracks  and  other  structures  of  a  rail- 
way in  the  avenue.  If  these  considerations,  upon  the  one  side,  or  the 
other,  would  affect  value,  whether  of  what  is  actually  to  be  taken,  or  of  the 
portions  to  be  left,  as  to  which  it  must  be  committed  to  the  jury  to  judge, 
they  should  be  taken  into  account,  and  so  far  as  not  fairly  estimated  by 
any  witness,  the  weight  of  the  opinion  of  that  witness  would  be  lessened 
or  impaired.     In  like  manner  as  to  any  other  considerations,  affecting 
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value,  whatever  they  may  be,  of  which  the  jury  will  be  left  to  judge, 
whether  it  will  be  the  location  of  the  property;  its  dimensions;  advan- 
tages for  use;  the  relation  of  part  as  compared  to  the  whole;  or  cir- 
cumstances not  incidental  to  any  particular  property,  but  general,  such 
as  the  condition  of  the  real  estate  market  at  large.  The  result,  therefore, 
will  depend  not  upon  the  inquiry  what  are  the  opinions,  but  what  is  the 
weight  of  them.  This  will  be  determined  by  the  jury,  exercising  their 
own  reason  and  judgment,  and  applying  to  the  inquiry  their  own  general 
knowledge  and  experience. 

Each  of  the  three  blocks,  of  which  portions  are  proposed  to  be  taken, 
is  owned  as  a  whole,  the  other  two  are  subdivided.  The  market  value  of 
each  of  the  three,  as,  it  will  be  affected  by  the  takiqg,  which  is  proposed, 
of  a  part,  will  fix  what  should  be  paid  to  the  respective  owners.  If  affected 
as  a  whole,  only  to  the  extent  of  taking  away  the  value  of  the  frontage 
and  depth  of  the  part,  the  amount  will  be  determined  by  the  market  value, 
considered  separately,  of  that  depth  and  frontage.  But  if  the  market  value 
as  a  whole,  from  any  convenience  of  access,  or  use,  or  other  reason,  be 
greater  than  when  considered  in  parts,  the  difference  should  be  added  in 
making  up  the  compensation.  That  is  to  say,  the  market  value  of  the  one 
hundred  feet  strip  off  the  front  of  each  of  the  blocks,  considered  separately, 
will  fix  the  amount,  except  the  market  value  of  the  block,  as  a  whole,  be 
greater  than  when  taken  in  the  two  parts,  in  which  case  the  difference,  as 
a  loss  caused  by  the  separation,  is  to  be  added.  This,  of  course,  only 
applies  to  three  of  the  blocks,  since  the  other  two  are  not  owned  as  a  whole, 
and  the  parts,  which  it  is  proposed  to  take,  are  already  separated,  leaving, 
therefore,  merely  the  question  of  the  separate  value  of  such  parts. 

In  connection  with  the  effect  of  the  taking  of  part,  upon  the  market 
value  of  the  whole,  aside  from  the  abstract  value  of  the  part,  the  uses  for 
which  it  is  proposed  to  take  the  part,  are  \o  be  considered.  The  uses 
proposed  are,  **for  the  Cincinnati  Southern  Railway,  and  the  purposes  of 
terminal  facilities  and  rights  of  way  there."  'Terminal  faciHties"  may  be 
an  elastic  expression,  that  will  cover  more  or  less;  but,  in  substance,  it 
means  whatever  is  necessary  for  accommodation  of  the  business  of  the 
road,  at  its  terminus,  such  as  depots,  buildings,  yards  and  the  like.  In 
what  manner  these  uses  proposed,  of  the  parts  which  are  to  be  taken,  will 
affect,  if  at  all,  the  market  value  of  what  may  be  left,  is  a  proper  subject 
of  inquiry.  That  is  to  say,  whether,  besides  the  mere  cutting  off  of  so 
much  of  the  frontage,  there  will  be  an  additional  effect  upon  the  value  of 
the  residue,  by  reason  of  the  proposed  use,  other  than  it  would  be  if  the 
part  cut  of?,  although  access  were  excluded,  lay  idle.  But  any  occupation 
of  the  cross-streets  for  the  use  of  a  railway,  must  be  considered  out  of  the 
case,  as  that  is  not  proposed  in  this  proceeding.  The  plat  leaves  the  streets 
open,  and  for  all  the  purposes  of  the  inquiry  by  the  jury,  they  are  to  be 
regarded  as  left  open. 

The  general  considerations  that  might  be  expected,  as  between  sellers 
and  buyers,  to  influence  the  question  of  value,  are  to  be  applied  by  the 
jury.  But  it  must  be^s  between  willing  sellers  and  buyers.  Market  value 
is  not  what  a  thing  may  be  bought  at,  by  taking  advantage  of  the  necessi- 
ties of  the  buyer.  Neither  forced  sales  upon  the  one  hand,  nor  upon  the 
other,  forced  purchases,  that  is,  such  as  the  peculiar  situation  of  the  buyer 
makes  indispensable,  can  be  regarded  as  the  standard.  For  similar 
reasons  the  unwillingness  of  the  owners  to  sell,  or  that  the  property  is 
necessary  for  the  railway,  must  be  left  out  of  the  calculation.    This  Is  a 
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compulsory  proceeding,  but  for  all  that  the  owners  are  not  to  be  paid 
more  than  if  they  were  willing  to  sell;  and  the  property  may  be  indis- 
pensable for  the  purpose  of  terminal  facilities  for  the  Southern  Railway, 
but  the  market  value  is  not  to  be  made  higher  on  that  account.  Neither 
the  character'of  the  proceeding,  as  compulsory  upon  the  owners,  nor  that 
the  trustees  of  the  railway  have  the  option  to  take  the  property  or  not, 
will  affect  the  question.  To  fix  the  price  with  any  view  to  such  option 
of  the  trustees,  would  be  determining  it  by  their  necessities. 

The  value  of  property  is  in  the  uses  to  which  it  may  be  put;  what  is 
of  no  use  may  be  said  to  be  of  no  value.  But,  in  respect  to  the  uses  to 
which  real  estate  may  be  put,  what  is  to  be  considered  in  that  connection, 
is  the  question  of  demand.  Real  estate,  being  immovable,  cannot  be  taken 
to  market;  the  market  must  be  taken  to  it;  and  therefore  the  question  is 
not,  merely,  fitness  for  use,  but  taking  it  where  it  is,  the  probabilities  of 
its  being  wanted.  Being  a  question  of  present  value,  the  wants  to  be  con- 
sidered are  those  of  the  present;  the  probabilities  of  the  future  are  not  to 
be  taken  into  account,  except  as  they  would  affect  the  present.  Being  the 
value  as  between  seller  and  buyer  to-day,  it  is  to  be  viewed  in  its  condition 
and  surroundings  to-day,  the  same  as  it  would  be  by  buyers  and  sellers. 
This  involves  the  consideration  pi  McLean  avenue  as  it  is,  with  whatever 
tracks  or  railway  structures  are  upon  it,  and  the  cross  streets  and  Home 
street,  in  the  rear,  as  they  are,  to  the  same  extent,  that  such  considerations 
might  be  expected  to  influence  sellers  and  buyers  in  respect  to  the  value  of 
the  ground,  to  the  depth  proposed  to  be  taken  off  the  frontage,  and  where 
consequences  to  the  remainder  are  concerned,  the  effect  upon  the  value  of 
the  residue.  Where  comparisons  are  made,  as  for  instance  between  the 
residue  as  it  would  be  left,  and  as  it  would  be  with  a  new  street  100  feet 
back  from  the  avenue  laid  out  there,  the  value  of  the  space  to  be  given  up 
by  the  owners  for  such  street,  with  the  cost  of  making  it,  are  considera- 
tions to  be  taken  into  account  upon  the  side  of  the  owner;  but  upon  the 
other  side,  any  increase  of  value  to  the  ground  in  the  rear,  by  bringing  it 
that  much  nearer  to  a  street  front,  will  likewise  be  taken  into  account. 
Such  comparison,  if  gone  into  upon  the  one  side,  necessarily  requires  in- 
quiry into  the  question  of  increase  of  value  upon  the  other;  to  the  extent 
that  it  might  be  expected  as  between  sellers  and  buyers  the  question  would 
be  taken  into  account. 

Summing  up,  then,  gentlemen,  whatever  considerations  may  affect 
value,  they  will  all  be  regarded  by  you.  The  result  must  be  determined 
by  the  careful  exercise  of  your  reason  and  judgment.  Where  testimony 
conflicts  as  to  facts,  it  is  expected  from  you  that  the  truth  will  be  ascer- 
tained; where  opinions  differ,  the  difference  will  be  adjusted  upon  the 
principles  that  govern  all  trials.  Upon  the  question  of  value,  the  burden 
of  proof  is  upon  the  owners  who  are  claiming  to  recover  value.  The 
weight  of  the  evidence,  that  is  to  say,  the  preponderance,  will  direct  you. 
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[Superior  Court  of  Cincinnati,  1882.] 

H.  H.  PBNTERMIAN  v.  E.  DORMA'N  and  LOUIS  FISHER. 

The  mere  payment  of  interest  in  advance  does  not  imply  an  agreement  to  extend 
the  time  for  payment  of  the  principal  as  matter  of  law.  The  enquiry  is  alwajrt 
one  of  fact,  and  such  payment  may  or  may  not  be  evidence  of  such  agn^ement 
according  to  the  circumstances. 
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HARMON,  J. 

The  action  is  brought  upon  a  note  against  the  maker  and  Fisher, 
whose  name  appears  upon  the  back,  he  being  a  stranger.  The  maker 
makes  no  defense,  and  Fisher  makes  two: 

First,  that  there  was  no  demand  and  notice  to  him  when  the  note  fell 
due,  and  that  he  is  therefore  discharged;  and 

Second,  that  the  time  of  payment  of  the  note  was  extended  without 
his  knowledge  and  consent,  by  arrangement  between  plaintiff  and  Dor- 
man,  the  maker. 

There  is  no  question  in  my  mind  as  to  the  first  defense.  Where  a 
stranger's  name  appears  on  the  back  of  a  promissory  note  he  is  prima 
facie  a  guarantor.  When  it  is  made  to  appear,  however,  that  he  put  his 
name  there  before  the  delivery  of  the  note  to  the  payee,  then  he  is  a  joint 
maker.  That  appears  in  this  case.  Dorman  wanted  the  money  and 
offered  Fisher  as  security.  The  plaintiff  said  he  would  take  him,  and 
Dorman  went  and  got  Fisher's  name  on  the  back  of  the  note,  handed  over 
the  note  and  got  the  money.  So  that  no  demand  or  notice  was  necessary. 
Although  he  in  fact  endorsed  the  note,  Fisher  did  not  in  law  become  an 
endorser. 

A  very  troublesome  question,  however,  arises  on  the  second  defense. 
The  note  was  for  one  year.  When  it  became  due  the  interest  was  paid  for 
one  year.  The  plaintiff  did  not  press  for  his  money.  Nothing  took  place 
except  non-action,  and  at  the  end  of  another  yearT)orman  came  and  paid 
a  year's  interest,  saying  that  he  had  no  more  to  pay,  and  the  plaintiff  took 
it;  but  it  is  not  claimed  that  anything  was  said  or  any  act  done  from  which 
it  could  be  implied  that  at  that  time  there  was  any  thought  or  contract  with 
relation  to  extension.  But  a  few  days  before  the  next  year  expired  Dor- 
man, the  maker,  came  to  the  plaintiff  and  handed  him  one  year's  interest. 
Nothing  was  said  about  extending  the  note  or  about  not  extending  the 
note;  nothing  was  said  at  all;  and  the  simple  question  is  whether  the  mere 
fact  of  such  payment  establishes  an  extension  of  the  note  from  the  time 
the  money  was  paid  until  the  year  was  up — for  those  few  days,  in 
other  words.  The  defendant  claims  that  the  receipt  of  interest  for  a  year 
a  few  days  before  the  year  was  up  implies  or  establishes  a  contract  to  ex- 
tend the  time  of  the  note  until  the  year  was  up,  and  the  plaintiff  claims  it 
does  not. 

A  great  many  authorities  have  been  cited,  some  of  them,  like  Blake  v. 
White,  1  Younge  &  Coll.,  420,  going  almost  to  the  point  of  saying  that 
the  receipt  of  interest  in  advance,  as  a  matter  of  law,  implies  an  extension; 
others  holding  that  the  mere  receipt  of  interest  in  advance  does  not  prove 
or  imply  anything,  like  Bank  v.  Rollins,  13  Me.,  202;  and  others,  occupy- 
ing the  middle  ground,  that  the  receipt  of  interest  in  advance  is  prima 
facie  evidence  of  an  agreement  to  extend  the  note  for  the  time  for  which 
the  interest  is  taken.    Brandt  on  Suretyship,  section  305,  and  note. 

The  true  rule,  after  reviewing  all  the  authorities,  it  seems  to  me,  is  that 
payment  of  interest  in  advance  does  not  imply  a  contract  of  extension,  and 
is  not  necessarily,  but  may  be,  and  generally  is  prifna  facie  evidence  of 
such  contract,  whether  it  is  or  not  depending  upon  the  circumstances  in 
each  case. 

In  Hubbard  v.  Olden,  22  Kan.,  363,  the  court  say  that  gaurally  the 
receipt  of  interest  in  advance  is  prima  facie  evidence  of  an  agreement  to 
extend  the  time.  So,  in  People's  Bank  v.  Pierson,  30  Vt.,  711,  cited  in 
Jones  V.  Brown,  11  O.  S.,  251;  see  also  Vore  v.  Woodford,  29  O.  S.,  245. 
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In  the  case  of  McLemore  v.  Powell,  12  Wheat,  the  court  said  tlie 
question  was  whether  there  was  an  agreement  as  a  matter  of  fact  to  ex- 
tend, the  payment  of  interest  in  advance  being  one  of  the  circumstances; 
and  in  the  case  of  Shaw  v.  Leigh,  39  Penn.  St.,  226,  where  a  note  was 
given  payable  at  a  future  day,  the  court  said  that  the  mere  giving  of  the 
note  payable  at  a  future  day  did  not,  as  a  matter  of  law,  imply  an  agree- 
ment to  wait.  Whether  there  was  any  such  agreement  was  a  subject  of 
inquiry  as  a  matter  of  fact,  and  it  must  be  made  to  appear  from  the  cir- 
cumstances that  the  note  was  received  as  such  and  not  as  a  mere  collateral 
security. 

Adopting  this  as  the  best  rule,  both  upon  authority  and  principle,  the 
question  in  this  case  is  simply  one  of  fact,  i.  e.,  under  all  circumstances, 
was  there  an  extension? 

An  extension  can  only  take  place  by  an  agreement.  The  original 
debt  is  created  and  the  time  is  tixed  for  its  payment  by  an  agreement — by 
the  minds  of  the  parties  acting  upon  the  matter.  The  fixing  of  a  new 
time  of  payment  must  be  in  the  same  way,  and  the  thing,  after  all,  to  be 
discovered  is  the  fact  whether  or  not  the  parties  here  made  such  an  agree- 
ment. The  length  of  time  for  which  payment  is  extended  makes  no  dif- 
ference. If  it  is  extended  for  a  day  it  is  as  sufficient  to  discharge  a  surety 
as  though  it  is  extended  for  a  year,  when  the  agreement  to  extend  is  once 
made  out;  but  it  seems  to  me  clear  that,  in  seeking  from  the  mere  acts  of 
the  parties  in  paying  and  receiving  interest  an  answer  to  the  question 
whether  they  agreed  upon  an  extension  of  time,  the  length  of  time  for 
which  interest  is  paid  in  advance  is  a  very  important  circumstance.  If  a 
party  were  to  pay  interest  for  a  year  in  advance,  or  for  six  months  in  ad- 
vance, or  for  three  months  in  advance,  or  for  one  month  in  advance,  and 
nothing  else  appeared,  the  conclusion  would  seem  reasonable,  the  more 
reasonable  the  longer  the  time,  that  the  only  possible  explanation  of  the 
payment  of  the  interest  in  advance  is  that  the  parties  had  agreed,  or  in- 
tended thereby  to  agree,  the  one  to  give  and  the  other  to  secure  further 
time.  But  in  this  case,  nothing  was  said  about  an  extension,  and  I  am 
unable  to  find  from  the  mere  fact  that  the  interest  for  one  year  was  handed 
over  a  few  days  before  the  year  was  up,  that  the  parties  made  a  contract 
for  extension.  I  am  perfectly  satisfied  neither  of  the  parties  here  had  any 
idea  of  extension.  The  few  days  were  too  insignificant  under  the  circum- 
stances to  raise  any  presumption  that  they  were  the  subject  of  agreement. 
I  do  not  think  the  parties  to  a  note  can  extend  it  without  knowing  it.  If 
it  is  an  agreement  which  they  are  to  make,  to  say  that  the  mere  receipt  of 
the  interest  in  advance  necessarily  implies  one,  is  to  say  that  as  a  matter 
of  law  the  presumption  arises,  which  none  of  the  authorities  hold  quite 
so  strongly  as  that.  In  other  words,  it  is  very  reasonable  to  my  mind  to 
hold  that  it  was  simply  a  matter  of  convenience  that  this  interest  was  paid 
then  rather  than  on  the  exact  day  when  the  year  expired,  and  that  its  pay- 
ment by  Gorman  and  its  receipt  by  Penterman  were  at  least  equally  con- 
sistent with  the  mere  fact  that  Penterman  knew  he  would  probably  not 
press  the  payment  of  the  note  for  those  few  days,  and  that  Gorman  did 
not  expect  him  to,  as  it  is  with  the  supposition  that  the  parties  intended 
to  make  an  agreement,  a  binding  agreement,  that  it  should  not  be  done. 

Although  the  payment  of  interest  in  advance  is  a  good  consideration 
for  an  agreement  to  extend,  and  ordinarily  may  be  said  to  be  prima  facie 
evidence  of  an  agreement  to  extend,  yet  as  in  connection  with  other  cir- 
cumstances, it  may  not  be  any  evidence  of  such  an  agreement,  I  cannot 
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logically  come  to  the  conclusion  reached  by  counsel  for  defendant,  that  the 
only  way  to  rebut  the  prima  jade  evidence  from  the  payment  of  the  in- 
terest in  advance  is  to  prove  that  the  parties  affirmatively  said  that  there 
should  not  be  an  extension.  In  this  case  there  was  nothing  to  rebut,  be- 
cause the  presumption  did  not  arise. 

While  the  law  is  very  strict  to  protect  sureties,  1  do  not  think  they 
can  complain  when  the  court  looks  in  the  light  of  experience  of  the  way 
people  do  such  things  at  what  takes  place  between  the  principal  and  the 
creditor;  and  looking  at  this  case  in  that  way,  it  seems  to  me  that  no 
reasonable  man  could  reach  the  conclusion  that  any  such  idea  of  extension, 
of  Gorman  getting  time  by  an  agreement  which  secured  it,  or  of  Penter- 
man  tying  his  hands  up  so  that  he  could  not  proceed  if  he  wished,  was  in 
the  minds  of  either  of  them.  It  was  simply  a  matter  of  convenience.  If 
we  are  to  say  that  handing  a  year's  interest  over,  a  few  days  before  the  year 
was  up,  would  have  this  effect,  we  would  have  to  say  that  the  handing  it 
over  the  evening  before  would  have  the  same  effect;  which  only  illustrates 
what  I  said  about  the  difference  between  the  time  as  part  of  a  proved 
"^fftement  to  extend,  of  which  the  shortness  makes  no  difference,  and 
time  in  connection  with  other  circumstances  in  ascertaining  whether 
there  was  an  agreement  to  extend.  While  I  am  by  no  means  free  from 
doubt  as  to  the  exact  rule  of  law  to  be  deduced  from  the  decisions,  I  am 
clear  upon  principle,  and  the  best  reasons  lead  me  to  the  conclusion  thai 
in  this  case  there  w^as  no  agreement  to  extend  the  time,  and  the  plaintiff 
is  entitled  to  a  judgment. 

V"on  Seggern,  Phares  &  Dewald,  for  plaintiff. 

Ambrose  Temple,  for  Fisher. 
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[Hamilton  Comn^on  Pleas  Court,  1882.] 

tJ.  BOWDEN  V.  THE  THIRD  NATIONAL  BANK  OF  CINCINNATI. 

Where  a  bank  check  is  made  payable  to  the  drawer  himseK  without  the  words 
"order"  or  "bearer,"  and  is  indorsed  by  him  in  blank,  and  stolen,  and,  on  pre- 
sentation to  the 'bank,  is  paid,  the  bank  will  be  protected  in  the  payment. 

MOORE,  J. 

'From  the  testimony  submitted  in  this  case  it  appears  that  the  plaintiff  drew  a 
check  payable  to  himself,  without  adding  tJie  wox^  "or  order,"  "or  bearer,"  and 
endorsed  the  same.  The  check,  it  seems,  was  stolen,  and,  on  presentation  to  the 
bank  on  which  it  was  drawn  by  a  party  unknown  to  the  plaintiff,  was  cashed,  and 
this  suit  was  brought  to  recover  from  the  bank  on  the  ground  th»t  the  check  was 
non-negotiable.    The  following  is  the  opinion  of  the  court: 

"No  doubt  it  was  the  intention  of  Bowden  to  draw  a  non-negotiable  check. 
It  was  a  matter  of  caution  with  him.  It  was  his  original  intention  to  assign  the 
right  to  collect  the  amount  of  the  check  to  the  Fowrth  ^National  Bank  and  to  no 
other  person ;  but  he  erased  the  words,  'Pay  to  the  Fourth  National  Bank,'  leavmg 
the  chick  with  a  blank  endorsement,  the  effect  of  which  was  to  direct  the  bank  of 
deposit  to  pay  the  holder. 

"Leaving  the  check  in  this  sfhape,  and  carelessly  affordin>g  'any  person'  tlie 
opportunity  of  becoming  the  holder,  Bowden  cannot  complain  if  the  bank  recog- 
nized his  endorsement  as  an  order  or  assignment  of  his  personal  right  to  collect  the 
amount  of  the  check.  iHis  indorsement  on  the  back  of  the  check  (a  non-negotiaMe 
check)  in  blank  made  him  a  guarantor  of  its  quality,  as  an  order  to  pay.  The  hank 
(the  defendant)  was  the  agent  of  Bowden,  in  charge  of  his  deposits;  this  check  was 

tThis  judgment  was  affirmed  by  the  district  court.     See  opinion,  >>oi/  12  B.,  184. 
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an  order  to  pay,  or  an  assignment  of  so  mucih  of  hb  deposits — ^first,  by  the  words 
on  its  face  to  himself;  secondly,  by  the  words  on  the  back  to  the  Fourth  National 
Bank;  thirdly,  by  erasiing  the  name  of  the  bank,  to  any  person,  the  bearer,  who 
may  be  a  person  receiving  it  by  delivery,  or  a  person  getting  p>ossession  of  it 
througii  the  carelessniess  of  the  drawer,  griving  rise  to  an  estoppel  or  denial  of  the 
claim  of  drawer  of  non^delivery." 

Judgment  for  defendant. 

Sayler  &  Saylcr,  for  plaintiff. 

Storer  &  Harrison,  for  defendant. 


295  EXTENSION  OF  RAILWAY  SIDE  TRACKS. 

[Ross  Common  Pleas  Court,  1882.] 

CINCINNATI  STOCK- YARDS  CO.  et  al.  v.  UNITED  RAILROAD  STOCK- 

YARDS  CO.  ct  al. 

Oti  petition  of  receivers  of  a  railroad  for  instructions  as  to  w'hether  they  should 
lay  a  side-track  800  ieet  long  to  the  yard  of  a  stock-yaird  com'pany,  the  railroad 
having  already  connections  with  one  stock-yard  in  the  same  city,  but  not  by  a 
contract  excluding  the  right  to  connect  with  another  stock-yard,  it  appearing 
that  the  engineering  difficulties  of  making  such  connectton  are  not  great,  and 
that  the  charges  will  in  time  pay  the  cost,  the  court,  although  the  receivers 
believe  such  connection  is  of  doubtful  advisability,  may,  in  view  of  the  interest 
of  the  public  in  having  competition  between  stock-yards,  the  court  being  bound 
to  consider  public  interest  as  well  as  that  of  the  parties,  order  stxrh  connection 
to  be  made.  The  order  of  the  court  in  such  case  may  prevent  preferences 
between  the  stock-yards  and  prevent  a  stockholder  in  one  company  being  an 
officer  of  the  other,  and  may  order  that  the  stock-yard  company  shall  protect 
the  railroad  in  its  charges  for  freight  on  the  stock,  and  may  reserve  the  right 
to  regulate  the  charges,  so  as  to  prevent  the  stock-yard  companies  from  com- 
binmg  or  pooling  their  earnmgs,  oo  as  to  destroy  the  competition.  But  the 
order  will  not  outlast  the  receivership. 

On  the  petition  of  the  receivers  for  instructions  relating  to  extension 
of  side  track  in  front  of  the  premises  of  the  Cincinnati  Stock- Yards  Com- 
pany. 

MINSHALL,  J. 

The  receivers  state  that  the  Cincinnati  Stock- Yards  Company,  being 
engaged  in  building  stock-yards  in  the  immediate  vicinity  of  the  United 
Railroads  Stock- Yards  in  Cincinnati,  has  requested  them  to  lay  a  side 
track  in  front  of  its  grounds  for  a  distance  of  about  eight  hundred  feet,  so 
as  to  afford  its  yards,  when  completed,  facilities  for  loading  and  unloading 
live  stock,  the  cost  of  which  is  estimated  at  $1,300. 

They  have  declined  to  do  so  without  the  instructions  of  the  court, 
for  a  number  of  reasons  stated  in  the  petition:  The  existence  of  certain 
contracts  to  which  the  road  in  one  case,  and  the  receivers  in  another,  are 
parties;  and  the  opinion  that  the  interests  of  the  Marietta  and  Cincinnati 
Railroad  Company  will  be  best  subserved  by  having  but  one  stock  depot  in 
Cincinnati,  and  which  it  was  thought  to  possess  under  an  agreement  be- 
tween it  and  the  United  Railroads  Stock- Yards  Company  entered  into  on 
the  1st  of  May,  1872. 

The  whole  matter  is,  however,  referred  to  the  court  with  a  willingness 
cheerfully  to  obey  any  order  which  it  may  make  in  relation  thereto. 

Both  Stock- Yard  Companies  have  answered,  setting  up  their  respect- 
ive claims,  as  has  also  William  G.  McCoy,  lessee  of  the  yards  of  the  new 
company. 
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The  United  Railroads  Stock- Yards  Company  relies  upon  its  con- 
tract with  the  Marietta  and  Cincinnati  Railroad  Company  as  reorganized, 
whereby  the  latter  agreed  to  make  the  yards  of  said  company  the  stock 
depot  of  its  road  for  the  period  of  ten  years;  the  adequacy  of  its  facilities 
for  that  purpose;  the  large  investment  it  has  made  upon  the  faith  of  the 
contract;  and  the  claim  that  the  new  company  can,  without  embarrassment 
or  inconvenience,  carry  on  a  stock-yard  business,  by  receiving  and  deliver- 
ing stock  at  the  yards  of  the  defendant,  and  which,  as  it  claims,  constitute 
the  stock-depot  of  the  Marietta  &  Cincinnati  Railroad  Company  as  reor- 
ganized. 

The  new  company  claims  that  it,  too,  has  made  large  investments 
and  expenditures  with  the  view  of  devoting  its  property  to  the  stock- 
yards business;  that  it  can  and  will  afford  increased  facilities  to  the  rail- 
road and  the  public  in  carrying  on  the  live-stock  business;  that  it  has 
made  these  investments,  and  also  an  extensive  fill  on  the  roadway  and 
property  of  the  M.  &  C.  R.  R.,  under  an  understanding  with  the  former 
receiver  and  his  agents  that  such  a  connection  would  be  made  as  soon 
as  the  company  w^as  ready  to  do  business;  that  it  is  the  duty  of  the  railroad 
to  act  impartially  in  such  matters  and  treat  all  alike;  that  it  will  afford  a 
healthy  competition  in  the  stock-yard  business,  beneficial  alike  to  the  road 
and  the  public;  and  it  of  right  demands  that  the  connection  be  ordered 
made. 

"The  answer  of  the  lessee,  McCoy,  presents  no  new  facts  that  need 
be  considered  in  disposing  of  the  case. 

Some  of  the  questions  argued  at  the  hearing  are  not  of  the  easiest 
solution.  The  character  of  property  devoted  to  the  uses  of  public  trans- 
portation, owned  by  a  company  possessed  of  the  right  of  eminent  domain, 
derived  from  the  state  upon  consideration  of  public  utility;  the  apparent, 
if  not  conceded  right,  of  a  railroad  to  determine  the  location  of  its  own 
depots,  and  to  own  and  operate  a  stock-yards,  or  stock-depot,  at  any  point 
where  the  necessity  exists,  and  there  transact  all  the  business  of  that  kind, 
whether  it  be  receiving  or  delivering  stock;  or  instead  of  owning  and  op- 
erating it,  to  rent  the  necessary  facilities  of  others,  and  employ  the  owner 
to  act  as  its  agent  at  such  depot;  and  the  claim  that,  under  the  agreement 
with  the  U.  R.  Stock- Yards  Company,  the  M.  &  C.  Railroad  Company 
had  secured  and  owned  such  a  stock-yard  depot,  and  cannot  be  compelled 
against  its  wishes  to  establish  another  depot  of  the  same  kind  at  the  same 
place,  are  all  questions  of  some  magnitude,  and  no  little  interest  to  the 
public,  as  well  as  the  immediate  parties  to  the  litigation. 

And  if  we  were  a  court  of  last  resort,  a  decision  should  have  been 
preceded  by  more  time  and  consideration  than  we  have  been  able  to  de- 
vote to  them. 

That  a  railroad  company,  organized  and  doing  business  as  a  common 
carrier  under  the  laws  of  this  state,  is  required  to  observe  perfect  im- 
partiality as  between  shippers  and  passengers,  is  too  clear  for  argument. 
As  early  as  1855  the  law  on  this  subject  was  clearly  and  sturdily  announced 
by  the  supreme  court  of  Pennsylvania,  in  the  case  of  Sanford  v.  Railroad 
Company  doing  business  in  that  state.  24  Penn.  St.,  378.  It  was  a  suit 
in  equity  for  a  decree  declaring  certain  privileges  that  had  been  granted  by 
the  road  to  the  International  Express  Company  null  and  void.  The  fol- 
lowing is  a  part  of  the  language  employed  by  the  court  in  disposing  of 
the  case: 
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*The  answer  and  the  evidence  show  that  the  railroad  company  is 
wilHng  to  carry  the  express  matter  of  Howard  &  Co.  in  their  freight  trains, 
but  that  its  purpose  is  to  give  to  the  International  Express  Company  the 
exclusive  privilege  of  transportation  in  their  passenger  trains.  The  rail- 
road corporation  has  no  right  to  do  so.  *  *  *  Competition  is  the 
best  protection  to  the  public,  and  it  is  against  the  policy  of  the  law  to  de- 
stroy it  by  creating  a  monopoly  of  any  branch  of  business.  It  cannot  be 
done  except  by  the  clearly  expressed  will  of  the  legislative  power.  Limited 
means  may  perhaps  limit  the  amount  of  business  done  by  a  railroad  com- 
pany, but  it  can  never  furnish  an  excuse  for  appropriating  all  its  energies 
to  any  particular  individuals.  If  it  is  possessed  of  this  power,  it  might 
build  up  one  set  of  men  and  destroy  others ;  advance  one  kind  of  business 
and  break  down  another.  *  *  *  Such  a  power  in  a  railroad  corpor- 
ation might  produce  evils  of  the  most  alarming  character.  The  rights 
of  the  people  are  not  subject  to  any  such  corporate  control.  Like  the 
customers  of  a  grist-mill  they  have  a  right  to  be  served,  all  other  things 
being  equal,  in  the  order  of  their  application.  A  regulation  to  be  valid, 
must  operate  on  all  ahke.  If  it  deprives  any  person  of  the  benefits  of  the 
road,  or  grants  exclusive  privileges  to  others,  it  is  against  law,  and  void.'' 

There  seems  to  be  no  dissent  to  the  doctrine  of  this  case  in  any  of 
the  courts  in  this  country. 

2  Potter  on  Corporations,  section  477,  and  note  3.  N.  E.  Express 
Company  v.  Railroad  Company,  2  Am.  R.,  31;  McDuffee  v.  Railroad 
Company,  12  Am.  R.,  72,  and  authorities  cited  in  each  case.  Coe  v.  Rail- 
road Company,  3  Fed.  Rep.,  775. 

The  other  question,  and  those  which  arise  out  of  it,  are  of  more  dif- 
ficulty. And  if  they  were  presented  in  a  case  against  a  railroad  under  the 
control  of  its  own  president  and  directors,  and  not  in  the  hands  of  a  re- 
ceiver, and  it  were  a  party  to  a  subsisting  contract,  such  as  that  which 
subsisted  between  the  Marietta  and  Cincinnati  Railroad  Company  and 
the  United  Railroad  Stock- Yards  Company  prior  to  its  expiration,  we 
should  very  much  doubt  the  power  of  the  court  to  compel  it  by  injunction 
or  otherwise,  to  receive  or  deliver  live  stock  at  any  other  place  in  the 
vicinity  of  which  it  had  thus  constituted  its  stock  depot.  Such  a  contract 
is  not  the  creation  of  a  preference  to  one  person  over  another,  in  the 
performance  of  its  duties  as  common  carrier.  It  is  simply  a  choice  of 
agencies  in  the  performance  of  these  duties;  no  discriminations  are  made 
thereby  in  carrying  the  Hve  stock  of  one  in  preference  to  that  of  another. 
All  in  this  regard  are  served  alike.  The  impartiality  required  of  railroad 
companies  engaged  in  the  business  of  common  carriers  does  not  certainly 
extend  to  all  its  dealings  with  third  persons.  It  will  not  be  contended  that 
by  employing  A,  as  an  engineer,  it  is  required  to  give  the  same  employ- 
ment to  B,  if  he  desires  it ;  nor  that, if  at  a  certain  place  in  the  line  of  its  road, 
it  rents  the  property  of  C,  for  a  depot  and  employs  him  to  act  as  its  agent, 
it  must  do  Hkewise  with  D,  if  he  requires  it.  And  to  my  mind,  on  a  care- 
ful consideration  of  the  contract  between  the  Marietta  and  Cincinnati 
Railroad  and  the  United  Railroad  Stock- Yards  Company,  it  would,  on 
principle,  be  difficult  to  discriminate  the  due  arrangement  from  the  other. 

The  Stock- Yards  Company  agreed  to  devote  its  property,  with  the 
necessary  structures  and  facilities  for  a  stock-yards,  to  the  use  of  the  rail- 
road company ;  to  act  as,  and  perform  all  the  duties  of  an  agent  for  it  at 
that  place,  including  the  collection  of  its  freights  on  live  stock,  and  to  ac- 
count for  the  same,  and  to  be  liable  for  all  escapes,  etc.,  in  consideration. 
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among  other  things,  of  the  agreement  of  the  railroad  company  to  make 
the  yards  of  the  Stock- Yards  Company  its  stock  depot. 

There  is  much  force  in  the  argument  that  by  this  contract  the  com- 
pany did  no  more  than  secure  for  itself  a  stock  depot  at  Cincinnati,  and  the 
employment  of  an  agent  to  superintend  the  same;  and  that  it  possessed 
the  right  to  do  so,  as  an  incident  to  the  business  in  which  it  was  lawfully 
engaged;  and  that  so  far  as  the  public  is  concerned,  the  result  was  the 
same  as  if  it  had  leased  the  premises  as  a  stock  depot,  and  employed  the 
lessor  to  act  as  agent  thereat.  If  the  provisions  by  which  the  railroad  com- 
pany stipulated  to  deliver  or  receive  stock  only  at  that  place  was  invalid^ 
and  we  think  it  was,  Railroad,  Company  v.  The  People,  56  111.,  365,  this 
would  not  affect  the  validity  of  the  other  provisions. 

Ut  res  magis  valcat  quant  pereat. 

So  long  as  it  continued  under  the  contract  to  make  the  yards  of  the 
Stock- Yards  Company  its  stock  depot,  it  could  not  be  compelled  to  receive 
or  deliver  such  freight  at  any  other  point  in  Cincinnati  any  more  than  it 
could  be  compelled  to  deliver  inanimate  freight  at  any  other  point  in  the 
city,  than  at  its  depot  or  depots  designated  for  such  purposes. 

None  of  the  cases  that  we  have  examined  seem  to  militate  against 
this  view.  They  all  proceed  on  the  principle  that  a  railroad  company  can- 
not, in  the  performance  of  its  duties  as  a  common  carrier — the  transporta- 
tion of  freight  and  passengers — confer  favors  on  one  that  are  denied  to 
another. 

The  case  of  Coe  v.  Railroad  Company,  10  O.  S.,  372,  only  decides 
that  where  a  railroad  company  has  continued  for  a  long  time  to  do  business 
with  a  Stock- Yards  Company  owning  property  devoted  to  such  use,  and 
connected  with  the  road  of  the  railroad  company,  the  latter  cannot  ar- 
bitrarily discontinue  the  delivery  of  stock  consigned  to  it  at  its  place  of 
business.  The  case,  we  should  say,  was  rightly  decided.  Under  the  cir- 
cumstances stated  in  the  report  of  the  case,  a  contract  on  the  part  of  the 
railroad  to  continue  the  connection  as  long  as  the  Stock- Yards  Company 
saw  fit  to  devote  its  property  to  such  uses,  and  the  railroad  continued  to 
carry  live  stock,  might  well  have  been  inferred.  The  language  employed 
by  the  judge  in  deciding  the  case  should  be  applied  to  the  facts  of  it. 

But  the  Marietta  and  Cincinnati  Railroad  Company  as  reorganized 
is  not  in  its  own  hands,  nor  under  its  own  control.  It  has  become  in- 
solvent, and  at  the  suit  of  its  mortgage  creditors  has  been  placed  by  the 
court  in  the  hands  of  receivers,  who  are  required  to  run  and  operate  the 
road  until  it  can  be  sold  or  reorganized  under  the  laws  of  this  state. 

The  contract  with  the  United  Railroads  Stock- Yards  Company,  to 
which  the  Marietta  and  Cincinnati  Railroad  Company  was  a  party,  has 
expired  by  limitation,  and  can  in  no  way  influence  the  determination  of  the 
matter  at  this  time. 

The  power  of  the  president  and  directors  of  the  company  to  determine 
what  should  be  done  in  the  premises  has  been  displaced  by  the  appointment 
of  receivers  by  the  court,  whose  duty  it  is,  not  merely  to  preserve  the  in- 
terests of  the  stockholders  and  creditors  of  the  road,  but  also  the  rights  of 
the  public.    The  State  ex  rel.  v.  Railroad  Company,  35  O.  S.,  154. 

The  question  then  is,  not  what  the  court  might  do  in  a  similar  suit 
against  a  company  in  the  possession  and  control  of  its  own  road,  but  what 
the  court  ought  to  do  in  directing  the  management  of  this  road. 

We  are  fully  impressed  with  the  importance  of  observing  all  con- 
tracts to  which  the  railroad  company  may  have  become  a  party  before  the 
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appointment  of  a  receiver,  or  which  have  been  entered  into  by  the  receiver, 
under  the  approval  and  direction  of  the  court.  Power  to  contract  is  of 
great  usefulness  in  enabling  railroad  companies  to  accomplish  the  pur- 
poses of  their  creation ;  if  it  were  otherwise  all  of  the  many  arrangements 
entered  into  between  different  companies,  of  the  greatest  importance  to 
themselves  and  the  public,  would  simply  rest  upon  the  obligations  of 
honor,  which  are  seldom  sufficient  to  withstand  the  seductions  of  interest. 

The  only  subsisting  contract  to  which  our  attention  has  been  called 
by  the  receivers,  that  should  be  considered  in  connection  with  the  prayer 
of  the  Cincinnati  Stock- Yards  Company,  is  the  one  entered  into  by  the 
former  receiver  on  the  18th  of  July,  1879,  with  the  United  R.  R.  Stock- 
Yards  Company  and  others,  whereby  the  track  of  the  M.  &  C.  Railroad 
has  been  connected  with  that  of  the  Cincinnati  Southern  Railroad  near 
Liberty  street,  in  Cincinnati,  so  as  to  permit  the  transfer  of  cars  from  and 
to  said  railroad,  to  and  from  said  stock-yards,  and  the  slaughtering,  pack- 
ing and  warehouses  adjacent  thereto. 

We  do  not  see  that  granting  the  prayer  of  the  new  company  would 
in  any  way  necessarily  infringe  the  provisions  of  this  contract.  Qnder  it 
the  receivers  obtained  a  loan  of  money,  used  in  the  construction  of  the 
track,  with  the  right  to  make  payment  by  the  application  of  the  transfer 
charges  of  the  railroad  in  the  use  of  the  connection  so  made. 

The  making  of  such  transfer  to  and  from  the  Cincinnati  Stock- Yards, 
under  the  same  regulations,  and  upon  the  same  terms  such  transfers  are 
made  to  the  other  parties,  will  not,  as  it  appears  to  us,  interfere  with  this 
contract.  Charges  on  cars  transferred  to  and  from  the  yards  of  that  com- 
pany can  be  applied  in  payment  of  the  loan  from  the  United  Railroad 
Stock- Yards  Company  as  in  similar  cases.  If  the  connection  is  made,  it 
should  be  admitted  to  the  same  advantages  in  the  transaction  of  its  busi- 
ness, and  be  subjected  to  the  same  liabilities  that  others  are  in  like  cases. 
And  we  have  no  doubt  it  will  be  the  pleasure  as  well  as  the  duty  of  the 
receivers  to  so  manage  the  trust  placed  in  their  hands,  if  the  court  should 
order  the  connection  to  be  made. 

We  have  no  doubt  that  to  make  the  connection  will  involve  some 
engineering  difficulties,  but  we  are  satisfied  that  they  are  not  of  an  in- 
superable nature,  and  that  they  can  readily  be  overcome  by  a  skillful  en- 
gineer, such  as  the  road  possesses.  It  is  a  trite,  but  true  saying,  where 
there  is  a  will  there  is  a  way. 

It  will,  also,  doubtless,  to  some  extent  interfere  with  the  management 
of  the  company's  general  freight-yard,  but  not  so,  as  we  think,  to  materi- 
ally impair  its  usefulness.  There  is  always  more  or  less  trouble  and  ex- 
pense connected  with  adaptation  of  a  railroad  to  its  business,  so  as  to  make 
it  useful  to  the  public  as  well  as  profitable  to  itself;  and  the  freights  it  is 
permitted  to  charge  those  who  do  business  as  shippers  upon  its  road  are  in 
part  allowed  it  as  a  compensation  for  this  trouble  and  expense.  The  ad- 
ditional expense  that  may  attend  affording  conveniences  to  shippers  is  not 
sufficient  reason  for  declining  to  afford  them  when  such  conveniences  are 
required  of  the  company  in  performance  of  its  duties  to  the  public.  C.  & 
N.  Railroad  Company  v.  The  People,  13  Am.  R.,  690. 

There  being  no  legal  hindrances,  nor  insuperable  engineering  dif- 
ficulties or  embarassments  to  the  operation  of  the  road  in  the  way,  the 
question  still  recurs,  should  the  order  be  made  as  requested  by  the  Cin- 
cinnati Stock- Yards  Company?  The  pecuniary  interests  and  conveni- 
ences of  the  road,  the  rights  of  the  public,  its  creditors  and  the  individual 
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should  be  justly  balanced.  And  after  having  done  this,  we  are  of  the 
opinion  that  the  connection  should  be  made  as  asked. 

The  carrying  of  live  stock  is  a  part  of  the  business  of  the  road,  and  one 
of  the  sources  of  its  earnings;  it  has  no  stock  depot  of  its  own,  nor  ar- 
rangements secured  by  contract  with  others,  as  formerly,  on  which  it  can 
rely  for  such  facilities;  and  it  must  now  make  such  arrangements  or  else 
construct  yards  of  its  own,  at  a  very  considerable  expense,  and  this,  al- 
though the  receivership  is  at  this  time  largely  in  arrears  to  its  creditors; 
or  else,  confining  itself  to  the  business  of  a  common  carrier,  leave  the 
business  of  stock  yards  to  be  carried  on  and  the  facilities  supplied  to  it, 
by  those  who  will,  for  the  gain  incident  to  yarding,  feeding  and  watering 
stock,  and  such  like  services,  voluntarily  enter  into  the  business,  upon 
connections  being  permitted  with  the  road.  And  as  removing  any  risk 
incident  to  this  course,  and  persuading  its  adoption,  we  have  the  fact 
that  the  stock  yards  of  the  company,  which  heretofore  afforded  the 
road  those  facilities,  remain  devoted  to  the  same  uses,  and  the  owners 
of  the  Cincinnati  stock  yards,  possessed  of  an  extensive  property  fitted 
up  and  prepared  by  them  to  be  devoted  to  such  uses,  are  applicants  for  the 
privilege.  The  persuasions  of  interest  may  well  be  relied  on  as  an  assur-- 
ance  that  the  old  company  will  not  withdraw  its  property  from  a  lucrative 
business,  and  abandon  the  use  to  which  it  has  heretofore  devoted  it,  oi 
hesitate  to  enter  into  competition  with  the  new  company,  upon  terms  of 
equahty,  so  far  as  the  railroad  is  concerned. 

In  the  view  we  take  of  the  matter,  granting  the  request  of  the  new 
company  enables  the  receivers  to  continue  the  business  of  carrying  live 
stock  upon  terms  much  more  favorable  to  the  interests  of  the  road  than 
were  possessed  under  the  contract  with  the  old  Company.  From  statements 
and  projxjsitions  made  at  the  hearing,  we  are  warranted  in  assuming  that 
the  business  can  be  carried  on  without  any  charges  being  made  to  the 
Railroad  Company  for  services  rendered  it  by  the  Stock- Yards  Company, 
or  may  at  any  rate  at  much  reduced  charges ;  that  the  gains  arising  from 
yarding,  feeding,  watering  and  like  services  rendered  the  shippers  of  live 
stock  are  sufficiently  lucrative  to  tempt  the  investment  of  capital  in  it; 
and  that  where  the  opportunities  are  afforded  such  will  be  the  result.  If 
any  principle  of  political  economy  is  better  established  than  another,  it 
is.  that  competition  is  the  life  of  business.  It  increases  production  by 
stimulating  exertion  and  the  investment  of  capital,  and  diffuses  to  all 
classes  the  benefits  of  industrial  pursuits  by  moderating  prices.  As  apropos 
to  the  subject,  we  will  quote  a  few  sentences  from  Mill's  Political 
Economy : 

"Those  who  feel  assured  of  a  fair  average  proportion  in  the  general 
business  are  seldom  eager  to  get  a  larger  share  by  foregoing  a  share  of 
their  profits.  *  *  *  When  relieved  from  the  immediate  stimulus  of 
competition,  producers  and  dealers  grow  indifferent  to  the  dictates  of  their 
ultimate  pecuniary  interests;  preferring  to  the  most  hopeful  prospects, 
the  present  ease  of  adhering  to  routine.  A  person  who  is  already  thriving, 
seldom  puts  himself  out  of  that  way  to  commence  even  a  lucrative  im- 
provement, unless  urged  by  the  additional  motive  of  fear,  lest  some  rival 
should  supplant  him  by  getting  possession  of  it  before  him."  B.  V.,  Ch, 
X.,  section  4. 

In  this  case  we  are  persuaded  that  the  benefits  of  competition  will 
be  extended  alike  to  the  railroad  and  stock-yards  companies  and  the 
general  public. 
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We  have  by  no  means  lightly  regarded  the  opinion  of  the  receivers 
in  this  matter.  They  are  men  of  known  ability  and  integrity,  and  possess 
great  experience  in  operating  railroads.  And  if  it  were  a  question  con- 
cerning simply  the  road  and  its  management,  we  should  without  much  hes- 
itation follow  their  judgment  on  this  subject.  But,  as  indicated,  we  think 
it  extends  much  further,  and  involves  the  performance  of  duties  which 
they  may  have  overlooked,  or  not  duly  considered.  It  is  not  unnatural 
for  those  who  operate  a  railroad  to  look  mostly  on  the  side  of  pecuniary 
interests;  and,  by  becoming  identified  with  it,  forget  the  obligations  im- 
posed by  its  public  duties.  It  is,  however,  the  imperative  duty  of  a  court 
not  to  do  so.    State  ex  rel.  v.  Railroad  Co.,  35  O.  S.,  154. 

The  following  order  is  made: 

1.  The  facilities  asked  by  the  Cincinnati  Stock- Yards  Company  for 
receiving  and  delivering  stock  from  and  to  the  Marietta  and  Cincinnati 
Railroad  will  be  afforded  it  by  extending  a  side-track  along  and  in  front 
of  its  premises,  the  extension  to  be  made  under  the  direction  of  John  Wad- 
dle, engineer  of  the  Marietta  and  Cincinnati  Railroad,  and,  as  he  directs, 
at  the  expense  of  the  said  Stock- Yard  Company.  All  charges  made  by  the 
railroad  company  for  delivering  or  receiving  stock  to  or  from  said  stock 
yards  shall  be  such  as  are  usual  in  like  cases,  and  the  same  as  are  or  may 
be  demanded  of  the  United  Railroads  Stock- Yards  Company  for  such 
services,  or  of  other  yards  of  the  same  kind  that  may  be  hereafter  located  in 
the  same  vicinity. 

No  preferences  will  be  shown  either  of  the  companies  engaged  in  the 
stock  yards  business  at  this  point,  or  its  vicinity,  by  the  receivers  or  their 
agents  in  the  transaction  of  the  business  of  the  railroad  as  a  common  car- 
rier of  live  stock;  and  the  temporary  arrangements  heretofore  entered 
into  with  the  United  Railroads  Stock- Yards  Company  inconsistent  with 
this  instruction  will  be  discontinued. 

In  order  to  secure  to  the  public  and  the  railroad  thebeneiits  that  should 
arise  from  competition  in  the  stock-yards  business,  it  is  ordered  that  dur- 
ing the  existence  of  the  receivership  of  the  Marietta  and  Cincinnati  Rail- 
road in  this  court,  no  one  who  is  interested,  directly  or  indirectly,  as  a 
stockholder  in  one  of  said  companies  shall  be  a  director  or  officer  of  the 
other. 

And.  inasmuch  as  there  may  be  some  question  whether  the  railroad 
company,  by  delivering  stock  to  either  of  said  companies,  as  required  by 
this  order,  may  or  may  not  lose  its  common  law  lien  thereon  for  freight, 
no  stock  shall  be  delivered  to  either  of  said  companies  from  and  after 
this  time  until  the  one  to  whom  the  delivery  is  to  be  made  shall  have  agreed 
to  be  liable  to  the  railroad  company,  or  its  receivers,  for  all  legal  freights 
and  charges  upon  the  stock  so  delivered  it,  due  the  railroad  as  a  common 
carrier  thereof. 

As  to  the  following  provision  of  the  order,  the  court  said  it  had  not 
been  considered  by  him  and  his  associate,  and  he  had  some  hesitation 
about  making  it.  He  had  expected  that  Judge  Huggins  would  be  present 
at  this  time,  but  he  has  been  unavoidably  prevented  from  coming.  The 
court  concluded,  however,  to  insert  it  in  the  order,  on  the  ground  that  if 
it  did  no  good  it  could  certainly  do  no  harm,  to- wit: 

"And  in  case  complaint  should  be  made  by  that  part  of  the  public 
engaged  in  the  live  stock  business  that  the  charges  made  by  said  com- 
panies for  their  services  and  the  use  of  their  facilities  are  excessive,  and  that 
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the  same  results  from  directors  or  agents  of  the  one  being  interested  as 
stockholders  in  the  other,  or  that  said  companies  have  combined  for  the 
purpose  of  arbitrarily  fixing  their  rates  or  charges,  or  have  agreed  to  pool 
their  earnings,  the  court  reserves  the  power  to  fix  a  rateof  charges  by  which 
said  companies  must  be  governed — to  be  such  as  may  be  fixed  by  the  Board 
of  Trade  and  Commerce  of  Cincinnati,  or  a  committee  appointed  by  it 
and  approved  by  the  court,  if  said  board  will  undertake  to  do  the  same; 
and  in  case  the  said  board  declines  to  act  in  the  premises,  the  court  will, 
on  such  complaint  being  made,  hear  evidence  and  fix  the  rate  itself.  The 
right  of  either  of  said  companies  to  the  facilities  of  the  road  for  receiv- 
ing and  delivering  stock  shall  depend  upon  its  willingness  to  be  bound  by 
all  the  provisions  of  this  order  so  long  as  the  Marietta  and  Cincinnati  Rail- 
road, as  reorganized,  remains  in  the  hands  of  the  receivers  of  this  court. 
All  the  provisions  of  this  order  are  limited  to  the  continuance  of  the  re- 
ceivership of  this  court,  and  are  not  intended  to' create  rights  that  may 
outlast  the  same. 

Each  party  to  this  petition  of  the  receivers  for  instructions  will  pay  his 
own  costs. 

William  Al,  Ramsey,  Isaac  M.  Jordan  and  Judge  Alfred  Yapel,  for 
the  Cincinnati  Stock- Yards. 

Judge  Hoadly,  E.  W.  Kittredge,  John  W.  Warrington  and  F.  M. 
McClintick,  for  the  United  Railroads  Stock-Yards  Company. 


FORECLOSURE  OF  MORTGAGES.  301 

[Hamilton  Common  Pleas  Court,  1882.] 

ALLEMANIA  LOAN  AND  BUILDING  CO.  v.  MUELLER  et  al. 

In  foreclosure  suits,  -claims  may  be  filed  at  any  time  up  to  the  time  of  distribution. 
Where  a  petition  for  sale  of  property  avers  that  a  defendant  claims  sm  interest, 
and  a  decree  for  sale  is  had,  finding  such  defendant  to  be  in  default,  and  finding 
that  he  has  no  interest,  and  afterward,  at  the  same  term,  he  is  allowed  to  file 
a  cross-petition,  the  finding  that  he  had  no  interest  is  surplusage  and  uncalled 
for,  and  the  allowance  of  the  filing  of  the  cross-petition  is,  in  eflFect,  a  modi- 
fication of  it,  and  on  motion  at  a  subsequent  term,  a  formal  modification  of  the 
former  onder  of  sale  may  be  made,  without  filing  a  petition  for  the  purpose,  so 
as  to  aidmit  the  interest  of  such  defendant. 

CONNER,  J. 

On  the  8th  of  February,  1882,  being  in  the  January  term,  a  decree  for 
sale  was  entered,  finding  among  other  things,  that  Andrew  Glaser  et  al. 
are  in  default  for  answer  and  demurrer,  and  that  the  allegations  of  the 
petition  are  confessed  by  them  to  be  true,  and  that  said  defendants,  who 
are  in  default,  have  no  interest  in  or  lien  upon  the  real  estate  described  in 
the  petition. 

On  the  8th  of  April,  1882,  in  the  January  term,,  an  entry  was  made, 
the  court  granting  leave  to  said  Andrew  Glaser  to  file  his  answer  and 
cross-petition,  and  on  the  same  day  he  filed  the  same. 

On  the  29th  of  April,  1882,  in  the  January  term,  a  motion  was  filed 
to  strike  this  answer  and  cross-petition  from  the  files,  on  the  ground  that  it 
was  setting  up  a  claim  which  was  barred  by  the  finding  of  the  court  on 
February  8, 1882,  and  which  claim  had  been  forfeited,  so  far  as  these  pro- 
ceedings are  concerned,  by  the  laches  or  negligence  of  said  Glaser  and 
his  attorney. 
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The  finding  of  said  decree  of  February  8,  1882,  that  Glaser  had  no 
interest  or  claim  on  the  property  was  simply  surplusage,  having  nothing 
to  base  it  on,  the  allegation  in  the  petition  being  that  Glaser  had  or  claimed 
some  interest  in  or  lien  upon  the  premises  described  in  the  petition.  And 
the  court  could  not,  without  some  showing,  find  that  a  party  who  was  in 
default  simply,  had  no  interest  or  claim  on  the  property. 

But  if  there  was  anything  upon  which  that  finding  could  be  based, 
the  entry  of  April  8,  in  the  same  term,  allowing  the  answer  and  cross- 
petition  to  be  filed,  may  be  fairly  considered  as  modifying  the  decree  of 
sale,  so  far  as  it  made  a  finding  as  to  Glaser's  interest  or  claim. 

It  is  also  a  well  settled  rule  of  practice,  that  in  foreclosure  suits 
claims  may  be  brought  in  or  filed  up  to  the  time  of  distribution,  and  may 
share  in  the  proceeds  according  to  priority. 

The  motion  to  strike  the .  answer  and  cross-petition  from  the  files 
will,  therefore,  be  overruled. 

As  to  the  motion  to  modify  the  decree  for  sale,  I  have  already  said 
that  the  entry  allowing  the  filing  of  the  answer  and  cross-petition  was  sub- 
stantially a  modification  of  the  decree  for  sale,  so  far  as  it  passed  upon  or 
aflFected  Glaser's  claim  or  interest  in  the  property. 

And  as  the  finding  of  the  court  upon  his  interest  or  claim  in  the  de- 
cree was  mere  surplusage,  and  without  authority  or  basis,  it  can  now  be 
modified  formally,  although  in  a  different  term,  without  filing  a  petition  for 
the  purpose. 

The  motion  to  modify  the  decree  will  be  granted. 


301  PLEADING. 

[Hamilton  Common  Pleas  Court,  1882.] 

WEBER  &  CO.  V.  KEMPER  BROS. 

Where  an  originail  petition  set  up  a  special  partnership  for  certain  designated 
purposes  between  the  parties,  and  asked  an  account,  an  amended  petition  setting 
up  a  general  partnership  is  not  to  be  disallowed  on  the  ground  that  it  states  a 
different  cause  of  action;  although  the  contracts  are  different,  the  transaction 
referred  to  and  the  relief  asked  is  the  same,  and  if  the  causes  of  action  are 
different,  the  amended  petition  would  be  allowed  to  prevent  multiplicity  of  suits 
and  anxKinting  merely  to  beginning  a  new  case. 

CONNER,  J. 

The  original  petition  alleged  a  contract  of  special  •  partnership  for 
the  working  up  of  the  goods  of  a  bankrupt  carriage  factory,  the  appoint- 
ment of  an  agent  for  plaintiffs  and  defendants  to  manage  the  business, 
with  authority  to  make  purchases  and  dispose  of  the  manufactured  articles 
on  the  joint  account ;  the  incurring  of  debts  by  him  in  excess  of  the  profits, 
of  which  $1,585.57  was  due  for  purchases  made  from  plaintiffs,  and  $427.95 
from  defendants.  And  the  prayer  is  for  an  account  between  the  parties, 
and  payment  of  such  balance  as  may  be  found  due  thereon  by  defend- 
ants to  plaintiffs. 

The  amended  petition  sets  forth  a  written  agreement  of  general 
partnership,  for  at  least  a  limited  time,  and  the  other  allegations  and 
prayer  are  substantially  the  same  as  in  the  petition. 

The  defendants  claim  that  the  amended  petition  is  based  upon  an 
entirely  new  and  different  cause  of  action,  to-wit,  a  contract  of  general 
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and  not  special  partnership,  and  that  it  should  therefore  be  stricken  from 
the  files. 

The  plaintiffs  claim  that  it  is  not  a  different  cause  of  action,  and  if  so, 
it  should  still  be  allowed  to  remain  on  the  files,  under  section  5111  of  the 
Code,  it  having  been  filed  before  any  answer  had  been  filed  by  defendants. 
Although  there  is  a  clear  difference  in  the  contracts  set  up  in  these  plead- 
ings, I  am  of  the  opinion  that  the  substantial  claim  in  both  petitions  is  the 
same,  namely  the  recovery  of  a  balance  claimed  to  be  due  upon  a  contract 
of  partnership  between  the  plaintiffs  and  defendants,  and  that  the  precise 
manner,  in  which  the  balance  became  due,  whether  by  operations  under 
a  special  or  general  contract  of  partnership  is  of  secondary  importance. 
In  this  opinion,  I  am,  I  think,  but  following  the  ruling  in  Spice  &  Son  v. 
Steinruck.  14  O.  S.,  216. 

But  if  the  causes  of  action  and  claims  thereon  are  different,  it  is 
claimed  by  the  plaintiffs  that  they  would  be  entitled  to  file  this  amended 
petition  by  virtue  of  section  11  of  the  Code,  which  authorizes  the  plaintiff, 
at  any  time,  before  answer,  without  leave,  to  file  an  amendment  to  his 
petition.  Amendments  are  so  allowed  by  virtue  of  that  section,  but  they 
must  be  such  amendments  as  would  be  allowed,  after  answer,  by  leave  of 
court,  and  not  entirely  different  claims  or  causes  of  action. 

But  if  I  was  not  satisfied  that  the  claims  in  these  two  pleadings  were 
substantially  the  same,  yet  I  would  be  inclined  to  permit  the  amended 
p.etition  to  remain  on  the  files  to  prevent  the  multiplicity  of  suits,  if  for 
no  other  reason,  the  defendant  not  having  thereby  been  put  to  any  loss 
or  inconvenience;  and  the  result  of  granting  the  motion  being  simply  to 
cause  the  beginning  of  a  new  case,  and  the  payment  of  costs. 

Motion  overruled. 


STATUTE  OF  FRAUDS.  302 

[Hamilton  Common  Pleas  Court,  1882.] 

KOBH'LER  V.  HUNT. 

A  contract  not  for  sale  of  land,  but  for  services  as  agent  in  selling  land  need  not 
be  in  writin<g,  if  the  perforniance  of  it  tnay  be  completed  within  a  year. 

CX>NNER.  J. 

The  cause  of  action  as  shown  by  the  petition  is  not  a  contract  for  sale 
of  land,  but  a  contract  for  services  as  agent  in  sale  of  land. 

Not  being  a  contract  for  sale  of  land,  it  does  not  require  to  be  in 
writing,  unless  it  is  an  agreement  that  is  not  to  be  performed  within  a  year. 
But  if  the  performance  may  be  completed  within  a  year,  and  such  per- 
formance is  entirely  in  accordance  with  the  intention  and  understanding^ 
of  the  parties,  such  contract  is  not  within  the  statute,  and  need  not  be  in 
writing,  in  order  to  maintain  an  action  upon  it.  Blakeney  v.  Goode,  30 
O.  S.,  350. 

Much  more  would  this  doctrine  apply  in  a  case  like  the  present,  when 
the  performance  took  place  within  a  month  after  the  alleged  contract 

Demurrer  overruled. 
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302  DIVORCE. 

[Hamilton  Common  Pleas  Court,  1882.] 
JANE  FERREE  v.  HENRY  FERREE. 

1.  Mere  failure  of  husband  to  provide  for  his  family  is  not  gross  neglect   of 

duty,  the  wife  having  her  onm  mieans  of  support;  nor  is  failure  to  support 
after  separation,  with  the  wife's  consent. 

2.  Wilful  absence  as  a  ground  of  divorce  must  be  without  the  consent  and  against 

the  will  of  the  plaintiff;  mutual  separation  is  not  sufficient 

AVERY.  J. 

The  parties  were  married  35  years  ago.  The  petition  is  for  divorce 
on  the  ground  of  willful  absence  for  more  than  three  years,  and  gross 
neglect  of  duty.  The  plaintiff  testifies:  "Am  not  now  living  with  my  hus- 
band. Have  not  been  for  little  over  8  years.  Forget  where  he  was  when 
I  last  heard  of  him.  He  did  but  very  little  for  my  support  while  we  were 
living  together.  He  was  a  teamster.  Were  living  in  Cincinnati  when  we 
separated.  He  hasn't  supported  me  for  many  years;  have  supported  my- 
self. He  did  nothing;  was  drinking  all  the  time.  Told  him  I  couldn't 
stand  that  cutting  up,  he  must  do  different.  He  told  me  to  go  to  h — 1,  and 
went  out.  Never  saw  him  since  except  once,  when  he  came  into  my  son's 
house  as  I  went  out.  Never  sent  for  him  since  he  left;  don't  want  to  live 
with  him;  glad  he  went  away." 

Their  daughter,  a  grown  woman,  testifies :  *'There  was  no  particular 
quarrel  at  the  time  of  the  separation.  Father  had  been  drinking  for  the 
last  fifteen  years,  and  we  were  keeping  boarders,  and  he  became  so  dis- 
agreeeable  that  mother  said  he  would  have  to  go  away  or  quit  drinking, 
and  so  he  went.     Has  been  stopping  with  me  at  times  since." 

The  only  other  witness,  a  neighbor,  says  he  was  a  drunkard  and 
abused  his  family;  whenever  he  would  get  whisky  he  would  drink. 

Mere  separation  does  not  give  cause  for  divorce;  absence,  to  be  a 
cause,  must  be  willful.  This  is  not  to  be  inferred  from  the  mere  fact  that 
the  parties  do  not  live  together.  1  Bishop  Marriage  and  Divorce,  section 
783.  It  must  be  absence  of  the  party's  own  accord,  without  the  consent 
and  against  the  will  of  the  other.  Brainard  v.  Brainard,  Wright,  354; 
Van  Voorhies  v.  Van  Voorhies,  Wright,  636;  Jennings  v.  Jennings,  2 
Beasley,  38;  Moores  v.  Moores,  1  C.  E.  Green,  275.  The  absence  and 
cessation  of  cohabitation  must  be  in  spite  of  the  wish  of  the  deserted  party, 
the  person  deserted  must  not  be  a  consenting  party.  Thompson  v. 
Thompson,  1  Sw.  &  Tr.,  231.  So  far  from  the  absence  here 
being  in  spite  of  the  wishes  of  the  wife,  she  is  "glad  he  went  away,  never 
sent  for  him  since  be  left  and  don't  want  to  live  with  him."  She  told  him 
"he  would  have  to  go  away  or  quit  drinking,"  and  now  seeks  a  divorce 
for  his  going.  Whether  there  was  a  cause  for  divorce  at  that  time,  be- 
cause of  his  drinking,  it  was  made  merely  the  occasion  of  a  mutual  sep- 
aration, and  mutual  separation  is  an  insuperable  bar  to  a  complaint  of 
willful  absence.  Barnes  v.  Barnes,  Wright,  475;  Mansfield  v.  Mansfield, 
Wright,  284;  Kestler  v.  Kestler,  31  N.  J.  Eq.,  197;  Bailey  v.  Bailey,  21 
Gratt.,  43;  Cox  v.  Cox,  35  Mich.,  461;  Laing  v.  Laing,  6  C.  E.  Green,  248; 
Taylor  v*.  Taylor,  21  N.  J.  Eq.,  207.  As  to  gross  neglect  of  duty,  the  wit- 
ness who  says  he  was  a  drunkard  and  abused  his  family,  does  not  say  in 
what  or  how,  and  leaves  only  the  inference,  confirmed  by  the  omission  of 
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the  wife  and  daughter  to  say  anything  of  personal  abuse,  that  it  was  by 
not  providing  for  their  support.    But  mere  failure  to  provide  is  not  gross 
neglect  of  duty.     Smith  v.  Smith,  22  Kan.,  699. 
The  petition  is  dismissed. 


DIVORCE.  303 

[Hamilton  Common  Pleas  Court,  1882.] 
ELIZA  JANE  MURPHY  v.  JAMES  MURPBY. 

1.  Mere  farlure  of  a  husband  to  provide  for  his  family  is  not  gross  negflect  of  duty, 

the  wife  having  her  own  means  of  support;  iwr  is  failure  to  support  after 
separation,  with  the  wife's  consent. 

2.  Willful  absence  as  a  ground  of  divorce  must  be  without  the  consent  and  against 

the  will  <A  the  plaintiff;  mutual  separation  is  not  sufficient. 

AVERY,  J. 

The  charge  is  wilful  absence  and  gross  neglect  of  duty.  The  plain- 
tiff, a  woman  of  mature  years,  married  the  defendant  in  1873,  as  her  second 
husband.  A  neighbor  who  lived  near  by  them,  testifies  that  the  husband's 
habits  were  bad,  that  he  didn't  have  any  property,  while  she  had  two  lots 
in  Cumminsville,  and  that  he  spoke  of  wanting  to  sell  her  property  and 
go  off.  After  living  together  four  or  five  months,  they  went,  as  witness 
understood,  to  Toledo,  were  away  two  or  three  months,  and  she  came 
back  without  him.  She  has  been  working  out  at  service  as  a  nurse  ever 
since.  Witness  saw  the  husband  three  or  four  years  ago,  and  had  heard, 
at  the  same  time,  or  before,  that  he  was  at  Cumminsville.  At  that  time 
he  said  he  didn't  want  to  be  called  a  married  man,  and  didn't  want  to  see 
his  wife.  The  daughter  of  plaintiff  by  her  first  marriage  testifies,  that  her 
mother  and  the  defendant,  after  marriage,  lived  in  the  house  of  witness 
at  Cumminsville,  and  then  went  to  Toledo,  and  from  there  to  Michigan. 
That  she  came  back  alone,  and  went  over  the  river  to  work  as  nurse,  and 
afterwards  went  to  Walnut  Hills,  where  she  is  employed.  That  he  came 
back  to  Cumminsville  right  after  she  did,  but  did  not  stay  long.  The 
plaintiff  herself  is  the  only  other  witness;  she  says:  We  moved  to  Toledo 
because  he  said  he  would  like  it  better.  He  said  he  didn't  want  to  support 
my  boy,  and  1  told  him  I  would  support  the  boy.  Then  we  moved  to 
Grand  Rapids,  Mich.,  and  he  threw  a  knife  at  my  boy,  and  the  next  day 
I  brought  the  boy  to  an  uncle  at  College  Hill,  and  went  back  to  Grand 
Rapids.  Then  at  the  depot  there  he  said  he  wouldn't  support  me,  and  if 
I  wouldn't  sell  my  property  he  wouldn't  pay  my  board,  and  he  left  me. 
Then  I  took  a  place  as  a  waiting  girl  at  a  hotel  there,  and  after  two  or 
three  weeks  came  back  to  Cumminsville.  He  came  to  Cumminsville  three 
days  after  I  got  back;  when  I  heard  he  was  there,  I  left;  didn't  want  to  see 
him.  About  six  years  ago  he  came  over  the  river  where  I  was  working, 
and  w'anted  me  to  go  and  live  w^ith  him.  Told  him  if  he  would  give  me 
horses  and  carriages,  and  servants,  and  everything,  I  would  not  live  with 
him. 

This  is  the  whole  case.  Clearly  the  absence  of  the  husband  has  not 
been  "in  spite  of  the  wishes  of  the  wife."  He  left  her  at  the  depot  in  Grand 
Rapids — this  is  her  unsupported  testimony — ^but  he  came  right  bSick  after 
she  returned  to  Cumminsville,  and  she  left  because  she  didn't  want  to 
see  him.  When  he  found  her  over  the  river,  he  w^anted  her  to  go  and  live 
with  him,  but  she  refused.     Her  reasons  for  refusing  may  have  been  good 
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enough;  it  may  be  he  only  married  her  for  her  property;  but  the  law  does 
not  allow  divorces  on  that  account.  That  was  six  years  ago,  and  three 
years  may  have  passed  since  she  had  seen  him,  but  it  was  not  three  years  of 
wilful  absence,  for  he  had  almost  immediately  come  back,  and  she  had 
left,  not  wanting  to  see  him.  As  to  gross  neglect  of  duty,  this  would  not 
consist  in  mere  failure  to  support — the  wife  having  her  own  means  of 
support.  Besides  the  only  charge  is  gross  neglect  in  not  contributing  to 
her  support  since  his  leaving  her,  which  in  any  {)oint  of  view  would  be 
disposed  of,  by  her  disposition  no  longer  to  live  with  him.  That  he  didn't 
want  to  be  called  a  married  man,  and  didn't  want  to  see  his  wife,  was  after 
she  had  given  her  very  decided  refusal  to  his  propositions.  It  indicates  ac- 
quiescence, but  nothing  more,  and  does  not  help  plaintiff  in  her  complaint 
of  wilful  absence.  The  authorities  cited  in  Ferree  y.  Ferree,  above,  apply 
here. 

The  petition  is  dismissed. 


DIVORCE.  304 

[H-amilton  Common  Pleas  Court,  1882.] 

MOLLIEN  O.  FBNGER  v.  GEO.  FEN'GER. 

Althougrh  adultery  may  be  presumed  from  a  married  man  and  a  woman  occupying 
ttie  sdime  room  dtiring  a  nigtht,  yet  the  fact  of  their  coming  from  the  house  in 
the  morning  and  requesting  the  witness  to  say  nothing,  does  not  warrant  the 
inference  of  their  having  been  in  the  same  room  so  as  to  justify  an  inference  of 
adultery.     Presumptions  of  fact  from  presumptions  are  not  allowed. 

AVERY,  J. 

The  parties  were  married  in  October,  1879.  The  wife  was  not  of  age, 
and  was  living  with  her  mother,  who  did  not  know  of  the  marriage,  she 
testifies,  until  the  ceremony  was  over.  She  then  refii.sed  them  admittance 
to  her  house,  and  they  went  to  live  in  rooms  elsewhere,  but  after  a  some- 
what brief  interval,  the  wife  leaving  her  husband,  was  taken  back  by  her 
mother.  After  this,  husband  and  wife  went  to  live  together  again,  in  a 
house  upon  Elm  street,  Walnut  Hills.  How  long  they  lived  there  is  not 
distinctly  stated,  but  the  w-ife  went  back  to  her  mother  again.  The  length 
of  time  she  remained  on  this  occasion,  or  whether  it  has  been  ever  since, 
without  interval,  is  immaterial.  She  was  living  there,  however,  last  Octo- 
ber, the  mother  having  apartments  in  the  Normandy  Building,  and  it 
would  seem  the  husband  was  also  living  there.  In  October  he  went  east 
on  business,  and  when  he  returned  to  his  wife,  was  refused  admittance. 
The  mother  testifies,  she  refused  him,  because  he  didn't  or  couldn't  sup- 
port her  daughter,  which  was  likely,  at  least  as  to  the  **couldn't,"  seeing 
that,  according  to  the  wife's  testimony,  his  earnings,  when  she  married 
him,  were  only  eight  dollars  a  week.  The  wife  is  still  living  with  her 
mother.  From  her  testimony,  she  and  her  husband  have  separated  no 
less  than  three  times  since  marriage.  They  have  a  child  born  in  August, 
1880. 

This  petition  was  filed  January  20,  1882.  The  charge  is  adultery  on 
the  16th  of  January,  1882,  at  No.  82  John  street,  with  Agnes  Leslie.  A 
single  witness  is  produced,  who  testifies  that  she  keeps  a  boarding  house 
at  No.  82  John  street,  and  that  on  New  Year's  Eve  a  lady,  giving  her  name 
as  Agnes  Leslie,  and  saying  her  husband  was  a  travelling  man,  came  to 
board  there,  and  that  one  morning  two  weeks  afterward,  the  witness  met 
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the  defendant  going  out  of  the  house  in  the  hall;  that  she  knew  both 
plaintiff  and  defendant,  having  lived  next  neighbor  to  them  on  Walnut 
Hills  up  to  the  15th  of  July  previous,  and  when  she  met  defendant  in  the 
hall  told  him  "that  woman''  was  not  his  wife,  and .  he  told  her  to  say 
nothing;  that  she  ordered  him  out  of  her  house,  and  then  ordered  the 
woman  out. 

Adultery,  although  a  criminal  fact,  may  be  inferred  from  circumr 
stances,  but  the  circumstances  themselves  must  be  proved.  For  a  man  to 
pass  the  night,  alone,  with  a  woman  in  her  room,  would  warrant  the  infer- 
ence, but  that  circumstance,  itself,  is  not  also  to  be  left  to  be  inferred. 
That  the  defendant  was  met  in  the  hall  in  the  morning,  whether  early  or 
not  does  not  appear,  and  that  he  told  the  witness  to  say  nothing,  are  the 
facts  testified,  from  which  the  inference  sought  is  that  he  passed  the  night 
in  the  room  of  Agnes  Leslie,  and  from  that  inference  the  other,  that  he 
committed  adultery,  l^ut  no  conclusion  is  reliable,  drawn  from  premises 
that  are  uncertain;  the  law  does  not  allow  presumptions  of  fact  from  pre- 
sumptions. Neither  is  the  manner  of  the  testimony  any  more  convincing 
than  the  substance.  How  he  came  to  go  there,  when  he  and  his  wedded 
wife,  were,  as  the  witness  testifies,  so  well  known  to  her,  and  how  the  fact, 
which  she  comes  forward  to  prove,  was  so  immediately  disclosed  as  to  be 
charged  in  the  petition  for  divorce,  filed  four  days  afterward,  when  she  told 
nobody  but  her  husband,  and  had  been  too  close  a  neighbor  on  Walnut 
Hills  to  be  upon  visiting  terms  with  the  plaintiff,  is  inexplicable.  To  this 
class  of  cases,  of  all  others,  the  remark  applies,  that  "the  court  must  ex- 
amine the  conduct  of  the  parties  in  the  light  of  ordinary  experience,  with 
caution  enough  to  be  misled  by  false  appearances,  and  with  discern- 
nient  sufficient  not  to  be  duped." 

The  petition  is  dismissed. 


[Hamilton  District  Court,  1892.]  321 

L.  H.  McCAMMON  v.  WHEELER  AND  WIDSON  MANUFACTURING  CO. 
*   (For  opinion  in  thiA  case  see  6  (Dec.  R.,  1155;  (s.  c.  10  Am.  Law  Rec,  068.) 


APPEALS.  322 

[Hamilton  Comn^n  Pleas  Court,  1882.] 

IPISHER  V.  TREVOR. 

An  aptpeal  from  a  justice  will  not  be  dismissed  for  want  of  a  seal  opposite  the 
party's  signature  to  the  undertaking  for  appeal.    A  seal  is  not  necessary. 

Motion  to  dismiss  appeal,  on  the  ground  that  there  is  no  seal  opposite 
the  signature  of  the  party  signing  the  undertaking  for  appeal. 

OONINER,  J. 

It  is  claimed  by  the  counsel  for  plaintiff,  that  the  word  "undertaking," 
in  section  6584,  of  the  Revised  Statutes,  for  the  appeal  of  cases  from  mag- 
istrates, is  synonymous  with  "bond"  in  other  sections  of  the  Revised  Stat- 
utes, and  that  a  seal  is  essential  to  the  validity  of  such  undertaking. 

In  support  of  this  proposition  he  cites  the  language  of  various  sec- 
tions of  the  statutes  which  tend  to  show  that  the  terms  are  used  inter- 
changeably and  synonymously.    He  also  cites  the  case  of  Stevens  v.  All- 
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men,  19  O.  S.,  485.  This  was  a  suit  on  the  official  bond  of  a  justice  of 
the  peace,  where  he  had  refused  to  pay  over  money  received  in  his  official 
character,  and  the  syllabus  is  as  follows: 

"Where  a  justice  of  the  peace  refuses,  on  demand,  to  pay  over  moneys 
which  have  come  into  his  hands  by  virtue  of  his  office;  and  thereupon 
*  *  *  the  sureties  on  his  official  bond  notify  the  township  trustees 
that  they  are  unwilling  longer  to  continue  to  be  such  sureties,  and  they 
notify  the  justice  that  further  security  was  required;  and  thereupon  the 
justice  procures  other  persons  to  subscribe  their  names  to  his  official  bond, 
Jmt  with  no  seals  attached^  and  without  their  names  being  inserted  in  the 
body  of  the  instrument.  Hdd^  that  this  is  not  giving  other  security,  and 
the  obligation  of  the  original  sureties  remains  in  full  force  against  them." 

A  careful  examination  of  the  opinion  in  this  case  shows  that  the 
original  sureties  were  not  released  because  there  were  no  seals  attached 
to  the  new  signatures  on  the  bond,  and  that  therefore  a  new  bond  had  not 
been  given,  but  because  the  names  of  the  new  parties  were  not  inserted 
in  the  body  of  the  instrument,  and  therefore  there  were  "no  words  of  ob- 
ligation to  bind  them"  and  their  signatures  were  "of  no  significance  what- 


ever." 


In  addition  to  this  the  original  sureties  took  no  steps  to  have  the  town- 
ship trustees  declare  the  office  vacant,  as  they  should  have  done.  And 
however  necessary  seals  might  have  been  to  the  signatures  on  that  bond, 
since  it  was  an  official  bond,  yet  that  defect,  if  it  was  one,  was  not  the 
point  upon  which  the  case  was  decided. 

In  this  case,  however,  counsel  for  the  defendant  claims  that  no  seal  is 
necessary  to  an  appeal  undertaking,  and  cites  in  support  thereof,  the  fact 
that  most,  if  not  all  of  the  undertakings  on  appeal  from  justices  of  the 
peace  in  this  county,  and  the  further  fact  that  Swan  in  his  treatise  of  the 
practice  before  magistrates,  in  the  forms  of  undertaking  for  appeal,  shows 
no  seal.  He  also  quotes  from  Nash  in  his  Pleadings  and  Practice,  vol.  2,  p. 
808,  where,  in  referring  to  the  undertaking  to  be  given  in  arrest  he  says, 
"i^  need  not  be  under  seal" 

He  also  cites  the  case  of  Herig  v.  Nougaret,  7  O.  S.,  480;  Gaylor  v. 
Hunt,  23  O.  S.,  255;  Ford  v.  Albright,  31  O.  S.,  33. 

In  all  of  these  cases  the  decision  turned  upon  the  question  of  the  suf- 
ficiency of  the  undertaking;  the  undertaking  in  the  first  two  cases  being 
for  the  stay  of  execution,  and  in  the  last  case  upon  an  appeal.  In  none  of 
those  cases  was  there  any  claim  of  insufficiency  by  reason  of  there  being 
no  seal,  and  it  can  fairly  be  inferred  there  was  none  on  the  undertakings 
in  the  first  two  cases,  while  it  is  manifest  there  was  none  in  the  last  case, 
since  the  undertaking  is  there  set  out  in  full,  and  no  seal  is  shown. 

From  the  fact  that  the  custom  has  been  and  is  almost  universal  in  this 
county  for  such  undertakings  to  be  without  seals,  from  the  fact  that  so 
eminent  pleaders  and  writers  as  Swan  and  Nash,  in  preparing  their  forms 
should  have  left  them  out,  and  from  the  silence  of  the  supreme  courts,  es- 
pecially in  the  case  of  Ford  v.  Albright,  31  O.  S.,  33,  as  to  the  necessity  of 
such  seals,  when  passing  directly  upon  the  sufficiency  of  such  undertak- 
ings, I  am  of  the  opinion  that  a  seal  is  not  essential  to  the  validity  of  an 
undertaking  on  an  appeal  from  the  judgment  of  a  justice  of  the  peace. 

I  am  also  inclined  to  this  opinion,  irrespective  of  the  reasons  above 
given,  because  I  think  the  class  of  sealed  instruments  should  be  narrowed 
as  closely  as  possible,  that  we  should  rather  eliminate  from  than  add  to 
that  class,  and  that  the  policy  of  the  law  should  be  to  take  away  from  writ- 
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ings  any  peculiar  advantage  or  importance  from  the  imposition  or  addi- 
tion of  an  emblem,  originally  imposed  as  evidence  of  the  lack  of  education 
of  the  signer. 

The  motion  to  dismiss  will  be  overruled,  and  ten  days  time  granted 
plaintiff  to  file  petition. 
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[Superior  Court  of  Cincinnati,  1882.]  ^ 

tI>ADORE  HLl'MENTHAL  v.  CINCINNATI  CHAMBER  OF  COMMERCE. 

Where  a  firm  is  a  member  of  a  ohamiber  of  comonerce,  wiiereby  the  members 
of  the  firm  have  the  rights  of  members  of  the  chamber,  and  charges  of  unmer- 
cantile  conduct  are  preferred  against  the  firm,  the  chamber  has  jurisdiction 
thereby  to  try  the  member  of  the  firm  who  has  been  guilty  of  the  conduct 
comiplained  of,  and  exclude  him  from  the  chamber. 

HARMON,  J. 

The  first  question  presented  by  the  motion  made  at  the  close  of  the 
plaintiflP's  testimony  to  arrest  this  case  from  the  jury  and  enter  judgment 
foi  i\v:  defendant,  is  whether  any  action  at  law  can  be  maintained  against 
an  association,  not  for  profit,  by  one  of  its  members  for  his  wrongful  sus- 
pension or  expulsion.  The  argument  is,  that  the  books  show  no  case  of 
the  sort;  that  all  of  the  cases  upon  the  subject  are  cases  of  mandamus, 
and  that  mandamus  is  only  allowed  where  there  is  no  adequate  remedy  at 
law.  Shelby  v.  Hoffman,  7  ().  S.,  450.  The  exact  effect  of  The  State  v. 
Lipa,  28  ().  S.,  665.  upon  the  question,  is  difficult  to  determine,  but  the 
maxim  is  "'boiii  judicis  est  jurisdicfioiicm  ampliariy'  it  is  the  part  of  a  good 
judge  to  extend  his  jurisdiction,  and  in  case  of  any  doubt,  1  think  that  the 
court  ought  to  afford  a  remedy  if  a  case  of  invaded  right  is  made  out.  I 
am  not  prepared  to  say  that  there  is  no  case  in  which  a  member  of  such 
an  association  may  have  a  suit  for  damages  against  it,  for  his  expulsion 
or  suspension.  The  cjuestion  therefore  in  this  case  is,  do  the  allegations  of 
the  petition  and  the  proof  offered  under  them,  tend  to  establish  the  facts 
necessary  to  maintain  such  an  action? 

The  petition  charges  that  the  defendant.  The  Cincinnati  Chamber  of 
Commerce  and  Merchants'  Exchange,  on  the  31st  day  of  May,  1881.  with- 
out notice  to  this  plaintiff  that  charges  had  been  preferred  against  him, 
and  there  being  in  fact  no  charges  of  unniercantile  conduct  or  other 
charges  made  or  existing  against  him.  and  without  a  trial  of  this  plaintiff 
on  the  charge  of  unniercantile  conduct  or  other  charges,  and  without  any 
proof  against  him  of  any  unmercantile  or  other  improper  conduct,  by  and 
through  its  duly  appointed  and  authorized  board  of  officers,  wilfully  and 
maliciously  found  this  plaintiff  guilty  of  unmercantile  conduct,  and  wilfully 
and  maliciously  sentenced  him  to  be  indefinitely  suspended  from  mem- 
bership in  the  defendant,  and  from  all  rights  and  privileges  thereof  during 
such  indefinite  suspension,  and  proclaimed  such  sentence  publicly  on  the 
floor  of  the  Chamber  of  Commerce. 

A  good  deal  of  the  time  which  counsel  have  taken  in  argument  has 
been  devoted  to  the  question  whether  the  board  of  officers  of  the  defendant 
had  authority  to  act  in  the  matter  of  charges  against  members  and  their 
suspension  or  expulsion  thereunder.  It  is  claimed  upon  the  authority  of 
the  case  against  the  Milwaukee  Chamber  of  Commerce,  20  Wis.,  72.  that 

tThis  judgment  was  affirmed  hy  the  district  court.     See  opiniou,  posi,  9  B.,  76. 
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while,  without  its  express  conferment,  every  corporation  has  the  right  to 
suspend  or  expel  members,  that  right  being  incidental  to  its  very  existence, 
and  necessary  to  its  self-preservation,  the  right  is  one  which  must  be  ex- 
ercised by  the  association  itself,  and  cannot,  by  by-law  or  otherwise,  be 
delegated  to  any  of  its  officers  or  any  portion  of  its  members,  unless  it  be 
expressly  authorized  to  so  delegate  it  by  its  charter  or  the  law.  That  case 
certainly  does  seem  to  decide  the  proposition  squarely,  and  the  principle 
seems  to  have  been  affirmed  in  the  case  of  the  same  Chamber  of  Com- 
merce, 47  Wis.,  670,  and  there  is  nothing  in  the  charter  of  this  defendant, 
or  in  the  statutes  of  Ohio  which  expressly  authorizes  it  to  confer  this  pow- 
er upon  the  board  of  officers.  So  that  unless  in  one  of  two  ways  this 
plaintiff  is  prevented  from  raising  this  question,  it  would  have  to  be  held, 
if  the  decisions  correctly  state  the  law,  that  the  board  of  officers  had  no 
power.  The  first  of  those  is,  that  when  he  became  a  member  of  the  asso- 
ciation there  was  in  force,  and  he  subscribed  thereto  by  becoming  a  mem- 
ber, a  section  of  the  constitution  providing  that  the  board  of  officers  should 
exercise  this  power.  It  is. true  that  a  member  is  not  always  bound  by  a 
by-law  which  the  corporation  or  association  to  which  he  belongs  sees  fit 
to  pass.  The  question  is,  did  he  assent  to  it.  Of  course,  the  question  of 
his  assent  would  never  arise  with  reference  to  a  by-law  which  the  board 
plainly  had  power  to  pass,  and  which  was  reasonable,  because  it  would 
not  make  any  difference  whether  he  consented  to  such  a  by-law  or  not. 
The  question  of  consent  could  only  arise  as  to  a  by-law  which  the  corpora- 
tion had  no  right  to  make,  and  I  am  unable  to  see  any  reason  why,  where 
a  by-law  is  not  contrary  to  public  policy,  where  it  is  not  in  positive  contra- 
vention of  law,  where  it  is  not  immoral,  a  member  may  not  consent  to 
that  as  well  as  consent  to  anything,  the  question  being  always  whether  he 
does  consent;  and  it  seems  to  me  manifest  that  there  is  a  distinction  be- 
tween by-laws  passed  after  he  becomes  a  member,  l)y  which,  if  passed  with- 
out authoritv,  and  he  do  not  consent,  he  is  not  bound,  and  those  which 
are  in  existence  when  he  comes  in,  which  he  takes  as  he  finds  them,  by 
subscribing  to  them,  and  becoming  a  member.  Rut  even  if  this  be  not 
true,  and  I  will  not  put  the  decision  upon  that  ground,  the  petition  in  this 
case  proceeds  expressly  upon  the  theory  that  the  board  of  officers  of  the 
defendant  ''fully  authorized'^  to  act  for  the  defendant  in  the  matter,  did  sus- 
pend him.  and  that  that  suspension,  so  far  as  authorization  from  the  de- 
fendant is  concerned,  was  valid.  The  object  of  the  action  is  to  charge  the 
chamber  of  commerce  with  the  act  of  this  board  as  its  act ;  nor  is  the  al- 
legation of  the  petition  that  the  chamber  of  commerce  has  ratified  the  un- 
authorized act  of  the  board ;  it  is  distinctly  charged  as  the  act  of  the  de- 
fendant, by  its  authority.  It  is  true,  the  petition  says,  that  the  sentence 
was  proclaimed  publicly  on  the  floor  of  the  chamber.  It  does  not  allege, 
however,  that  it  was  proclaimed  at  one  of  the  business  meetings  provided 
for  in  the  constitution ;  it  does  not  aver  that  it  was  pubHshed  in  the  pres- 
ence of  a  quorum  of  the  Chamber  of  Commerce;  it  does  not  aver  any  act 
on  the  part  of  the  defendant  as  a  corporation,  ratifying  the  act;  but  it 
charges  the  act  of  the  board  of  directors  to  have  been  the  act  of  the  de- 
fendant. So  it  seems  to  me  that  in  this  case  we  must  assume  that  the 
defendant  is  responsible  for  the  act  of  this  board,  because  this  board  acted 
for  it  by  its  authority  in  this  matter,  and  'therefore  consider  the  case  just 
as  though  the  defendant,  instead  of  the  board,  had  done  what  the  board 
did.  I  am  unable,  after  repeatedly  reading  the  petition,  to  come  to  any 
other  conclusion.    I  therefore  consider  the  case  as  though,  instead  of  the 
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board  of  officers,  the  chamber  of  commerce,  as  a  corporation  and  asso- 
ciation, had  done  what  is  done  here,  and  the  question  is,  does  what  was 
done  here,  or  what  was  not  done,  make  out  the  case  for  the  plaintiff? 

It  will  be  observed,  too,  in  that  connection,  that  the  plaintiff  does  not 
sue  for  any  physical  act  for  any  invasion  by  act  of  his  rights.  He  does  not 
sue  on  the  theory  that  the  defendant,  without  right,  has  trespassed  against 
him;  and  by  that  I  don't  mean  taking  him  by  Uie  collar  and  putting  him 
out;  but  he  does  not  sue  for  being  physically  kept  out,  in  which  case  it 
would  not  be  necessary  for  him  to  show  anything  but  that  he  was  phys- 
ically unable  to  go  in;  that  he  could  not  go  in;  he  would  not  have  to  go 
there  and  actually  put  it  to  test,  but  he  sues,  in  other  words,  because  of 
the  alleged  validity,  so  far  as  the  defendant  can  make  it  valid,  of  an  ad- 
judication of  suspension.  He  could  not  sue  for  the  loss  of  his  membership 
if  the  adjudication  were  void.  His  remedy  would  then  clearly  be  to  en- 
force by  mandamus  a  right  he  still  has,  not  to  get  damages  for  its  loss.  In 
the  case  of  a  magistrate,  who  is  responsible  if  he  acts  without  jurisdiction, 
nobody  could  sue  him  merely  because  his  judgment  is  void.  It  is  only 
where  he  does  something  on  the  faith  of  it,  like  attaching  property,  or  issu- 
ing an  execution  against  property,  that  he  is  liable.  Now,  in  this  case,  it 
is  simply  claimed  that  an  adjudication,  taking  from  him  temporarily  and 
indefinitely  his  right  to  go  in  there  was  made  by  the  defendant,  and  it  is 
the  legal  effect  upon  his  right,  as  taking  it  away,  that  is  complained  of  as 
unlawful. 

Then  considering  the  case  as  though  defendant  had  done  all  that  was 
done  or  omitted  to  be  done  here,  does  it  make  out  a  case? 

But  another  matter  discussed  before  coming  to  the  merits  of  the  case 
was  whether  the  defendant  is  liable  for  its  board  of  officers  in  a  case  where 
malice  is  charged.  Without  reviewing  the  various  authorities  or  going  in- 
to the  various  distinctions  sought  to  be  drawn,  it  seems  very  clear  to  my 
mind  that  the  true  distinction  between  cases  in  which  a  corporation  is 
liable  for  malice  on  the  part  of  its  officer  or  agent,  and  those  where  it  is  not, 
is  this:  Where  an  agent  or  officer  is  authorized  to  do  an  act  which  does  not 
involve  the  exercise  of  the  qualities  of  head  and  heart,  a  physical  act,  as  in 
the  Wetmore  case,  19  O.  S.,  110,  the  checking  of  baggage,  an  act  such  as 
to  be  in  itself  incapable  of  moral  aspect,  of  malice  or  the  want  of  it,  there, 
if  the  agent  sees  fit  to  go  into  a  melee  and  hurt  somebody,  the  principle 
is  not  liable.  But  where  the  act  which  the  officer  or  agent  is  authorized 
to  do,  is  an  act  which  requires  the  exercise  of  good  faith,  the  exercise  of 
judgment,  the  exercise  of  discretion,  such  an  act,  in  other  words,  as  in  the 
doing  of  it  he  is  capable  of  malice  or  the  want  of  it,  there  the  principal  is 
responsible  if  in  so  carrying  out  its  business,  its  officer  or  agent  is  guilty 
of  malice.  Where  for  instance,  the  officer  of  a  corporation  being  author- 
ized on  its  behalf  to  investigate  the  alleged  embezzlement  by  a  clerk  looks 
into  the  evidence,  examines  the  case,  and  has  the  clerk  arrested,  who  being 
acquitted,  brings  suit  for  malicious  prosecution,  certainly  the  corporation 
is  liable,  because  good  faith,  or  the  want  of  it,  was  an  essential  element  of 
the  business  entrusted  to  the  officer. 

Coming  now  to  the  merits  of  the  case,  and  considering  the  defendant 
itself  having  dt)ne  all  that  the  board  did,  is  the  case  made  out?  The  aver- 
ment is  that,  wrongfully,  or  maliciously,  or  wilfully,  without  reason,  the 
right  of  plaintiff  was  invaded  by  defendant.  Now,  what  was  the  right?  It  is 
manifestly  a  different  right  from  the  neutral  and  inalienable  rights  of  men. 
A  man's  right  to  life,  to  liberty,  to  property,  to  personal  security,  is  an 
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absolute  right.  It  is  not  a  right  conditional  on  anybody's  right  to  take  it 
from  him,  except  that  of  the  law  for  an  offense.  This  right  is  what?  It 
is  a  right  to  be  a  member  and  enjoy  the  privileges  of  a  member  of  the  de- 
fendant. Absolutely?  No,  because  a  condition  of  his  right  expressed,  and 
to  be  implied  if  not  expressed,  was,  that  it  might  be  taken  from  him  on 
certain  conditions.  And,  as  in  this  case,  the  condition  was  that  it  might  be 
taken  from  him  by  the  defendant  for  certain  things  involving  a  trial,  such 
as  charges  of  unmercantile  conduct  expressly  referred  to  by  article  6  of  the 
constitution.  So  the  condition  of  the  right  was  that  it  might  be  taken  away 
if  certain  persons  designated  to  inquire  into  the  matter  should  honestly 
and  fairly  come  to  the  conclusion  that  he  was  guilty.  Therefore  the  pe- 
tition must  be  held  to  allege  that  this  right,  not  an  absolute  right  to  be  a 
member,  but  a  right  with  this  qualification,  has  been  invaded;  in  other 
words,  that  his  right  to  be  a  member  of  the  chamber  has  been  takeq  away 
for  something  else  than  the  things  that  it  was  provided  in  the  constitution 
it  might  be  taken  away  for;  something  which  nobody  could  try  him  or 
suspend  him  for,  or  that  it  has  been  taken  away  by  the  persons  who  had  a 
right  to  try  him,  without  notice  to  him,  so  that  they  had  no  right  to  pro- 
ceed in  his  particular  case,  although  they  had  the  general  right;  or  that 
they,  having  got  jurisdiction  of  his  case  by  notice,  and  having  general 
jurisdiction  over  that  subject,  proceeded  in  a  wrong  manner,  either  wil- 
fully, without  cause  or  reason,  or  maliciocisly. 

That  is  what  the  plaintiff  says  his  case  is,  in  his  petition ;  that  is  what 
the  issue  is  made  upon;  and  I  am  unable  to  see  any  other  theory  upon 
which  the  plaintiff  could  make  a  case,  conceding  his  right  to  bring  a  suit 
at  law  for  damages.  He  cannot  sue  because  he  has  been  suspended  as 
having  been  found  guilty  of  certain  charges,  because  by  subscribing  the 
constitution  he  has  expressly  said  that  he  may  be  suspended  if  he  is  found 
guilty  of  certain  things.  Therefore  he  must  go  further,  and  say  that  his 
expulsion  was  without  any  reason,  was  in  bad  faith.  The  question,  there- 
fore, resolves  itself  into  this:  Is  there  any  evidence  from  which  the  jury 
might,  in  any  possible  view  of  it,  infer  such  conduct  on  the  part  of  the  de- 
fendant? I  say,  any  possible  view  of  it.  Without  stopping  to  cite  the  de- 
cisions, the  rules  of  law  are  well  settled  that  what  is  meant  thereby  is  not 
whether  a  man  by  the  nice  process  of  casuistry  might  possibly  reach  a  con- 
clusion that  there  was  something  wrong;  not  whether  by  straining  the  facts 
and  looKing  at  them  from  a  very  remote  standpoint  it  might  be  by  some 
person  of  peculiar  intellect  concluded  that  there  was  something  wrong; but 
is  the  evidence  such  that,  considering  it  in  its  strongest  tendency  for  the 
party  offering  it,  it  can  be  supposed  by  the  jury  acting  with  common  sense, 
in  the  light  of  common  human  experience,  as  it  is  their  duty  to  act,  in 
other  words,  could  possibly  come  in  the  conclusion  that  there  was  malice. 
If  there  is  any  such  evidence,  if  two  men  looking  at  the  circumstances  in 
the  same  way  might  come  to  different  conclusions,  then  it  must  go  to  the 
jury  under  the  Ohio  rule,  and  the  court  has  nothing  to  do  with  it;  the 
court  can  only  take  it  from  the  jury  if  the  court  cannot  see  how  any  reason- 
able man  could  possibly  come  to  the  conclusion  that  the  board  acted  in 
bad  faith. 

In  the  first  place  it  is  certainly  fair  to  say,  that  beyond  any  question, 
there  is  no  evidence  before  the  jury  of  any  express  malice;  we  may  as 
well  exclude  that.  Malice  is  a  matter  which  all  courts  say  is  not  to  be 
presumed;  while  it  is  not  a  crime,  yet  it  is  a  quasi  crime.  Malice  cannot 
be  evolved  from  the  inner  consciousness;  it  cannot  be  merely  suspected; 
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there  must  be  some  substantial  predicate  for  it.  Now  it  appears  in  this 
case  that  there  is  nothing  from  which  a  man  could  suspect  express  malice. 
The  defendant's  officers,  none  of  them,  appear  to  have  been  in  relations 
of  friendship  with  the  complainant  at  this  trial,  or  of  hostility  towards  the 
defendant.  They  do  not  appear  to  have  been  even  engaged  in  the  same 
business;  they  do  not  appear  to  have  said  anything  indicating  aught  but  a 
desire,  with  such  intelligence  and  experience  as  they  had,  to  reach  the 
truth,  so  far  as  their  conscious  intent  was  concerned.  I  don't  know- 
exactly  how  malice  on  the  part  of  a  board  is  to  be  made  out,  but  1  have 
assumed  that  it  may  be  done.  A  board  is  a  board.  Do  you  show  malice 
by  showing  that  each  individual  independently  had  malice?  Do  you  show 
maHce  by  showing  that  they  had  combined  together  and  agreed  on  an 
illegal  course? 

There  being  no  evidence  of  any  express  malice,  is  there  anything  in 
the  proceedings  before  this  board  from  which  a  reasonable  man  could  in- 
fer a  want  of  disregard  of  tlie  plaintiff's  rights,  that  they  acted  without  any 
right  to  act  in  this  particular  case,  and,  as  the  kamed  counsel  for  plaintiff 
puts  it,  wrongfully  expelled  him,  which  I  can  conceive  may  be  the  case 
without  reaching  exactly  to  the  point  of  maHce  in  law,  although  probably 
in  closely  analyzing  the  two,  they  would  be  found  the  same,  because  mal- 
ice, implied  malice,  is  simply  the  inference  which  the  law  makes  from  the 
wilful  doing  without  excuse  of  sw  wrongful  act;  so  if  they  wrongfully,  in 
the  wilful  sense  of  the  word,  expelled  him,  they  would  be  held,  in  an  action 
where  malice  was  necessary,  to  have  had  it.  Now,  in  tne  first  place,  it  is 
claimed  that  the  record  here  does  not  show  the  jurisdictional  facts  ' 
necessary  to  authorize  this  board  to  proceed  with  the  trial  of  the  charges; 
that  it  does  not  show  that  a  yea  and  nay  vote  was  taken  on  the  question 
of  arrangement  as  provided  in  section  1,  of  article  6.  In  the  first  place,  I 
do  not  understand  that  that  yea  and  nay  vote  upon  arrangement  is  juris- 
dictional. Nor  do  I  understand  the  law  to  be  as  claimed  that  where  it  is  pro- 
vided that  a  majority  of  the  board  of  officers  may  suspend  it  may  not  pro 
ceed,  unless  there  is  some  thing  in  the  law  to  indicate  it,  as  was  the  case 
in  the  board  of  equalization  case  referred  to  in  argument,  without  every 
member  being  present.  The  intent  is  what  is  to  be  looked  at;  was  it  tht 
intent  of  the  persons  who  adopted  this  constitution  and  by-laws,  to  pro- 
vide that  they  should  be  present?  A  careful  reading  of  it  fails  to  satisfy 
my  mind  of  that  fact. 

Again,  it  is  claimed  that  they  had  no  jurisdiction  because  the  record 
does  not  show  the  notice,  and  because  there  was  no  notice  to  the  plaintnf. 
It  appears  that  the  plaintiff  simply  had  rights  as  a  member  of  this  chamber 
of  commerce  because  he  was  a  member  of  a  firm,  Samuel  Hill  &  Co.,  which 
held  membership,  individual  members  of  such  firms  having  all  the  rights  of 
members  of  the  chamber  on  paying  a  certain  amount  as  yearly  dues,  but 
being  ineligible  to  individual  membership,  that  is,  to  any  additional  menl- 
bership.  It  appears  that  the  charges  made  upon  which  this  trial  was  had 
were  charges  against  the  firm,  and  the  contention  is  that  they  were  not 
charges  against  Mr.  Blumenthal,  the  plaintiff;  that  notice  to  Samuel  Hill 
&  Co.  of  the  charges  was  notice  to  him ;  and  that  although  the  record 
shows  that  he  appeared,  it  simply  shows  that  he  appeared  to  answer 
charges  against  the  firm.  Now  while  many  ingenious  arguments  have 
been  made  upon  that  point,  it  seems  to  me  too  plain  for  argument  *hat 
calling  the  firm  a  member  of  the  chamber  of  commerce  was  only  another 
way  of  calling  its  members  members  of  the  chamber  of  commerce.     Tlie 
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chamber  of  commerce  is  a  place  where  individuals  go  to  transact  business 
A  firm  can  only  go  there  through  its  individual  members.    No  ideal  creat- 
ure like  a  corporation  or  a  partnership  can  be  guilty  of  unmercantile  con- 
duct, or  of  anything  else  which  would  meet  the  reprobation  of  this  con- 
stitution.    Now,  when  the  firm  of  Samuel  Hill  &  Co.  was  charged  with 
unmercantile  conduct  in  a  particular  transaction,  it  could  not  mean  by  any 
torturing  of  human  language  or  human  sense,  anything  except  that  some 
or  all  of  the  members,  the  individuals  who  composed  that  firm,  had  done 
something  wrong.    The  idea  of  saying  that  the  firm  had  done  something 
wrong,  but  none  of  its  members  had  done  anything  wrong,  is,  it  seems  to 
me  ridiculous.     It  cannot  be.     Now,    whether    notice  to  a  firm    rhat  is 
charged  with  unmercantile  conduct,  is  notice  to  an  individual  member  of 
it  to  whom  it  is  sought  to  be  brought  home,  depends  upon  circumstances, 
and  I  understand  in  all  these  matters  of  notice,  that  the  notice  which  is 
necessary  is  not  a  particular  sort  of  notice,  even  if  a  statute  says  he  shall 
have  such  notice;  although  the  statute  says  a  man  shall  have  a  sununons 
from  the  sheriff  when  he  has  been  sued,  yet  if  he  comes  in  and  stands  in 
the  court  room  while  the  court  passes  on  his  case,  that  is  a  good  substitute. 
Notice  in  such  cases  is  fair  information  of  what  the  party  is  chargttd  witli 
in  time  to  give  him  an  opportunity  to  present  what  he  has  to  say  in  his 
defense,  and  that  notice  may  be  given  by  one  method,  and  it  may  be  given 
by  another.    It  may  be  given  in  writing  formally;  it  may  be  given  by  tele- 
phone ;  it  may  be  given  by  telegraph ;  it  may  be  given  by  the  man  hap- 
pening to  be  present;  the  question  is  did  he  know  it?     Now  in  this  case, 
let  the  technicality  of  the  firm,  of  the  partnership,  go,  and  the  question  is, 
did  Mr.  Blumenthal  know  that  he  was  charged  and  what  it  was  he  wts 
charged  with,  in  time  to  be  there  and  have  his  side  heard?    If  he  did,  he 
had  notice.    We  cannot  apply  to  the  acts  of  inferior  tribunals  like  this 
board,  the  rulas  which  are  applied  to  a  court  of  record  in  reviewing  a  crim- 
inal case,  where  a  man's  life  or  liberty  is  at  stake.     They  are  bodies  in- 
vested with  these  powers  for  their  own  purf>oses,  and  they  are  left  largely 
to  settle  their  affairs  in  their  own  way,  so  long  as  they  do  substantially 
right,  and  their  acts  are  to  be  looked  at  with  a  lenient  rather  than  a  tech- 
nical eye.     Although  jurisdiction  of  plaintiff  depended  upon  notice,  the 
form  of  notice  was  not  essential.    Now  can  there  be  any  doubt  upon  this 
testimony  that  Mr.  Blumenthal  knew  that  he   was    the    man    that   was 
charged  with  having  sold  this  meat  or  sent  this  meat   south   at   a   false 
weiglit?    If  notice,  signed  by  the  board  of  officers,  was  necessary,  he  did 
not  get  that.    If  the  bringing  home  to  his  mind  of  the  fact  of  the  chargii 
against  him  was  notice,  there  is  no  doubt  that  he  had  it,  because  he  was 
there,  and  he  instructed  his  counsel  right  at  the  start  to  object  to  the 
transaction  on  the  ground  that  it  was  not  Laidley  &  Co.'s  busines.s,  be- 
cause they  were  not  injured,  but  it  was  somebody's  down  south  who  got 
the  meat,  and  he  had  the  correspondence  there,  and  he  produced  it;   he 
did  not  say  he  would  like  to  have  more  time  to  produce  some  more,  but 
he  was  there  and  he  was  heard,  and  there  was  evidence  including  his  own 
of  the  respective  shares  of  himself  and  his  partner  in  this  transaction,  from 
which  he  knew  that  they  were  individually  on  trial,  yet  did  not  object. 
Now  he  cannot  say  that  he  did  not  have  notice.    And  right  here,  as  to  the 
question  of  the  board  not  having  jurisdiction  because  the  injured  party,  if 
anybody  was  injured,  was  somebody  down  south  and  not  a  member  of 
the  chamber,  I  am  unable  to  agree'  with  the  learned  counsel  who  pre- 
sented the  side  of  Mr.  Blumenthal  on  the  trial.    The  constitution  which 
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these  gentlemen  have  adopted  for  their  guidance,  provides  that  the  board 
of  officers  shall  have  power  to  examine  charges  of  misconduct  in  business 
matters  preferred  against  any  member  of  the  chamber,  when  made  to  the 
president  or  secretary  in  writing  by  a  member  of  the  chamber  of  com- 
merce. ''And  if  the  party  charged  shall  be  found  guilty  of  a  violation  of 
this  constitution,"  etc.  (the  court  here  read  the  constitution  down  to  the 
words  *'the  lx)ard  shall  have  power  to  reprimand,  suspend  or  expel."). 
Tliere  is  not  a  word  to  the  effect  that  the  wrongful  act  must  be  committed 
towards  a  fellow  member;  it  simply  says  the  charge  must  be  made  by  a 
fellow  member.  Now  when  the  supreme  power  of  the  state  permitted 
these  gentlemen  to  associate  themselves  together,  its  avowed  object  was 
to  enable  them  to  have  a  supervision  over  the  morals  of  members  in  mer- 
cantile matters;  and  to  say  the  intention  of  the  legislature  was  to  permit 
them  to  punish  their  own  members  for  misconduct  towards  each  other, 
and  leave  them  free  to  prey  upon  the  outside  world  as  they  please,  is  a 
reflection  upon  the  legislature;  and  to  say  that  these  gentlemen,  when 
they  passed  this  section  of  the  constitution,  although  they  did  not  say  they 
meant  that,  must  be  assumed  to  have  meant  it,  is  a  reflection  upon  them. 
And  certainly  the  tendency  of  courts  ought  to  be,  when  now  the  power 
of  these  chambers  over  mercantile  matters  is  more  and  more  increasing, 
not  by  implication  to  say  such  a  thing  as  that,  but  to  say  rather  that  a 
chamber  of  commerce  that  would  wink  at  a  wrong  done  by  a  member  to 
an  outsider,  ought  to  cease  to  be  a  chamber  of  commerce.  The  onlv  re- 
quirement that  can  fairly  be  said  to  be  made  is  that  the  charge  must  be 
important  enough  to  lead  a  member  to  take  it  up,  for  ever>'  member  of 
the  chamber  is  wronged  if  another  member  is  guilty  of  anything  which  a 
merchant  should  not  do.  And  now  to  say  that  there  is  no  jurisdiction  on 
that  question,  is  to  say  something  with  which  I  am  unable  to  agree. 

Therefore,  the  board  being  assumed  now  to  have  the  right  to  do 
what  the  chamber  might  do  in  the  matter,  it  appearing  that  Hill  &  Co. 
were  notified,  and  by  that  notice  Mr.  Blumenthal  was  informed  of  what  he 
had  to  meet,  and  was  there  to  meet  it,  appeared  in  person  and  by  attorney, 
the  sole  remaining  question  is:  Was  the  action  of  the  board  upon  what 
was  presented  to  it  such  that  any  reasonable  man  could  say  that  they  were 
acting  maliciously,  or  wantonly,  or  in  wilful  disregard,  or  without  any 
reasonable  or  probable  cause,  in  doing  what  they  did?  And  right  here 
it  is  well  to  observe  that  the  question  is  not  whether  I,  or  any  of  the  learned 
counsel,  or  the  jury  if  they  had  been  trying  that  case  on  the  same  evidence 
presented  to  this  board,  would  have  suspended  Mr.  Blumenthal  or  not. 
That  is  not  the  question.  By  this  constitution  Mr.  Blumenthal  agreed 
with  his  fellow  members  and  with  the  Chamber  of  Commerce,  not  that  he 
might  be  suspended  or  expelled  if  I,  or  you,  or  this  jury  should  say  that  he 
was  guilty  of  unmercantile  conduct;  but  he  agreed  that  he  might  be  sus- 
pended if  the  board  of  officers  should  so  decide.  So  if  the  board  of  officers, 
in  good  faith,  seeking  honestly  to  reach  the  truth,  with  sufficient  cause  to 
exercise  judgment  upon,  came  to  a  conclusion,  although  it  be  in  our  judg- 
ment a  wrong  one,  we  cannot  interfere.  Now  what  was  the  evidence  there? 
In  the  first  place,  as  was  decided  by  Sir  George  Jessee  Bissell,  in  Dawkins 
v.  Autrobus,  21  Alb.  Law  Jour.,  63,  see  same  case  on  appeal,  24  Alb.  Law 
Jour.,  158,  it  is  not  to  be  expected  that  bodies  like  these  are  to  be  governed 
by  the  technical  rules  of  evidence  adopted  for  courts  of  law.  Courts  did 
not  adopt  these  rules  for  anybody  but  themselves,  and  save  in  so  far  as 
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they  are  consistent  with  natural  common  sense  and  human  reason,  they 
are  not  binding  upon  anybody  else.  These  gentlemen  did  adopt  into  their 
constitution  a  provision  that  there  should  not  be  any  hearsay  evidence. 
I  do  not  understand,  however,  that  the  proper  construction  is  that  the 
rules  relating  to  hearsay  evidence  in  courts  of  justice  should  apply  there; 
but  what  they  mean  to  say  is  that  Mr.  Jones  shall  not  come  in  and  say 
that  Mr.  Smith  told  him  so  and  so;  Mr.  Smith  must  come  in.  Defendant 
has  no  power  to  take  depositions,  and  therefore  to  say  that  they*cannot 
introduce  business  correspondence  as  part  of  a  transaction,  business  cor- 
respondence which  would  not  be  a  part  of  the  res  gesta  in  the  legal  sense, 
is  simply  to  say  they  cannot  try  any  case  unless  everybody  connected  with 
it  is  in  Cincinnati,  which  could  not  have  been  the  intention. 

This  board  had  before  it  all  the  correspondence  and  the  statements  of 
the  parties.  And  if  they  had  nothing  more,  they  had  the  admission  of 
Mr.  Blumenthal  that  he  had  billed  these  goods  to  his  agent  in  Atlanta 
and  Macon  at  a  greater  weight  than  the  true  one.  La  dley  &  Co,  claimed 
and  had  evidence  at  least  tending  to  show,  that  Mr.  Blumenthal  did  that 
for  an  unmercantile  reason;  that  he  was  trying  to  get  more  money  than 
he  was  entitled  to.  Mr.  Blumenthal  denied  it,  and  said  it  was  a  mistake. 
Now  although  I  may  think  it  was  a  mistake,  and  you  may  think  it  was 
a  mistake,  can  anybody  say,  under  the  circumstances  presented  to  those 
gentlemen,  that  they  were  acting  maliciously  or  wantonly,  or  without  rea- 
son, in  thinking  otherwise?  I  cannot  see  that  any  reasonable  person  could 
say  so.  And  I  cannot  let  the  consequences  to  a  member  of  the  chamber  of 
commerce,  which,  as  shown  in  argument  and  in  evidence  are  very  serious, 
interfere  with  the  rules  of  justice  which  I  am  bound  to  administer.  He 
said :  "If  these  gentlemen,  acting  in  good  faith,  even  though  they  make 
an  honest  mistake,  see  fit  to  suspend  me,  they  may  do  it."  I  see  no  evi- 
dence here  from  which  I  can  believe  that  anybody  on  the  jury,  in  any 
view  of  it,  in  the  strongest  view  of  it,  could  say  that  these  gentlemen  acted 
in  any  other  way.  And  seeing  that,  I  simply  have  one  duty,  and  that  is 
to  say  that  there  is  nothing  for  the  jury  to  try,  and  my  duty  is  performed 
with  the  more  readiness  because  this  is  in  some  respects  a  remarkable  case. 
I  have  thought  about  it  a  great  deal,  and  studied  it  as  much  as  I  have  had 
time  to  do,  and  yet  I  realize  the  fact  that  these  questions  upon  which  I  have 
had  to  pass  with  less  preparation  than  I  would  like  to  have,  are  new  ques-* 
lions  which  will  probably  be  reviewed ;  and  as,  feeling  as  I  do,  I  could  not 
let  a  verdict  stand  against  the  defendants,  certainly  the  best  way  to  present 
these  questions  is  in  this  way,  and  the  motion  will  therefore  be  granted, 
plaintiff's  exception  noted,  and  judgment  rendered  for  the  defendant. 

O'Connor,  Glidden  &  Burgoyne,  for  plaintiff. 

Hoadly,  Johnson  &  Colston,  for  defendant. 
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(Hamilton  Common  Pleas  Court,  1882.] 
WILKBRSON  V.  VORHEES. 
No  question  of  law  is  decided  in  this  case. 

CONNER,  J. 

This  is  an  action  for  the  recovery  of  $78.59  and  interest,  for  a  lot 
of  twenty-two  hogs,  alleged  to  have  been  sold  by  plaintiff  to  defendant,  on 
October  28, 1878.  The  defense  is  a  denial  of  the  sale  and  delivery  of  the 
hogs,  and  denial  of  all  indebtedness. 

The  case  turns  simply  upon  the  question  of  agency  of  one  Morrow,  a 
member  of  the  firm  of  Allen,  Hodson  &  Co.,  to  act  for  the  defendant;  for 
the  impression  of  J.  H.  Wilkerson,  the  seller,  that  Vorhees  was  present 
with  Morrow  when  the  hogs  were  sold,  is  met  with  the  positive  denial  of 
defendant,  and  the  direct  purchase  by  the  defendant  is  thus  clearly  not 
made  out. 

Allen,  Hodson  &  Co.,  were  live  stock  brokers,  doing  a  business  of 
buying  and  selling  all  kinds  of  live  stock  on  commission,  and  occasionally 
making  small  purchases  on  their  own  account. 

Morrow  was  the  member  of  the  firm  that  gave  particular  attention  to 
the  buying  and  selling  of  hogs ;  and  it  is  clearly  established  by  the  testi- 
mony that  he  sold  hogs  to,  and  bought  hogs  for  the  defendant  at  various 
times  during  the  fall  and  winter  of  1878,  but  the  defendant  alleges  that  he 
never  gave  any  order  to  buy  hogs  until  after  November  10, 1878,  and  this 
statement  of  the  defendant  is  uncontradicted  by  any  direct  testimony,  and 
the  other  testimony  can  be  fairly  reconciled  with  it.  The  defendant  also 
states  that  all  the  purchases  of  hogs  made  by  him  prior  to  November  10, 
with  which  Morrow  or  Allen,  Hodson  &  Co.,  had  anything  to  do,  were  pur- 
chases from  Morrow  of  hogs  held  by  Allen,  Hodson  &  Co.,  on  commission, 
or  hogs  that  Morrow  had  weighed  to  defendant,  without  defendant's 
knowledge,  but  with  the  thought  on  Morrow's  part  that  he  would  get 
Vorhees  to  take  them,  Vorhees  being  a  purchaser  for  small  lots.  It  is  also 
evident  from  the  testimony  that  while  it  is  the  custom  at  the  stock  yards 
to  have  the  stock  weighed  directly  to  the  purchaser,  yet  that  this  is  by  no 
means  always  the  case;  and  that  it  was  occasionally  directed  by  Morrow 
(and  his  instructions  were  carried  out  by  the  weigh-master),  that  hogs 
should  be  weighed  to  Vorhees  or  other  parties,  when  they  were  only  the 
parties  to  whom  Morrow  hoped  to  sell  them ;  and  that  this  was  done  to  save 
yardage  charges.  And  while  the  weigh-ticket  usually  shows  the  name  of 
the  purchaser,  yet  the  party  whose  name  may  be  in  the  column  of  pur- 
chaser, may  not  in  fact  be  the  purchaser,  the  purchaser  being  the  stock- 
broker, or  the  firm  he  represents. 

As  to  the  manner  in  which  the  business  of  Allen,  Hodson  &,Co.,  was 
done  it  is  clear  from  the  testimony  of  Morrow,  who  was  called  by  the  de- 
fendant, and  Stanhope,  the  book-keeper  of  Allen,  Hodson  &  Co.,  called  by 
the  plaintiff,  that  the  firm  purchased  hogs  and  settled  with  the  seller,  hold- 
ing themselves  as  responsible  for  them,  and  that  their  customers,  whether 
they  were  direct  purchasers  from  Allen,  Hodson  &  Co.,  or  the  principals 
for  whom  Allen,  Hodson  &  Co.  bought  on  commission,  had  nothing  to 
do  with  the  seller  in  the  way  of  settlement  or  accountability,  unless  it  was 
so  understood  at  the  time  of  the  sale  between  the  seller  and  Allen,  Hodson 
&  Co.    This  is  borne  out  by  the  testimony  of  J.  H.  Wilkerson,  the  agent 
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of  the  plaintiff,  who  says  he  does  not  recollect  of  ever  collecting  from 
Vorhees,  and  thinks  he  has  collected  from  Allen,  Hodson  &  Co.,  and  that 
he  looked  to  the  commission  man  for  the  pay,  unless  directed  to  the  pur- 
cliascr;  aJso  by  the  fact  that  most  of  the  bills  of  plaintiff,  for  hogs  sold  and 
delivered  to  defendant,  through  Allen,  Hodson  &  Co.,  were  presented  by 
the  plaintiff  to  Allen,  Hodson  &  Co.,  and  settled  by  them,  and  that  the  bill 
for  the  hogs  in  controversy  was  originally  presented  to  them,  and  the 
original  entry  of  the  sale  on  the  memorandum  book  of  plaintiff,  in  his 
handwriting,  was  '*Allen,  Hodson  &  Co.,  for  Vorhees."  This  is  also  borne 
out  by  the  testimony  of  the  defendant,  that  he  always  settled  for  his  pur- 
chases with  Allen,  Hodson  &  Co.,  and  by  all  the  testimony  in  the  case 
bearing  on  the  point,  that  defendant  was  a  prompt  paying  man. 

Now,  in  the  light  of  this  testimony  as  to  the  manner  in  which  Allen, 
Hodson  &  Co.,  did  their  business,  and  which  was  evidently  known  to  plain- 
tiff, from  his  own  business  transactions  with  them  for  hogs  delivered  by 
Allen,  Hodson  &  Co.  to  Vorhees  or  other  customers,  or  purchased  on  their 
own  account,  as  well  as  from  the  general  manner  of  doing  business  by 
commission  men  engaged  in  a  general  business  of  buying  and  selling  on 
commission,  whose  consignors,  partners  and  customers  are  more  or  less 
numerous;  it  is  clear  that  the  plaintiff  cannot  recover  in  this  action,  not 
being  able  to  show  that  the  purchase  was  directly  made  by  the  defendant, 
unless  Morrow  or  the  firm  of  Allen,  Hodson  &  Co.  were  then  the  recog- 
nized agents  of  the  defendant,  and  that  the  plaintiff  had  a  right  to  infer 
and  presume  that  the  purchase  was  made  on  behalf  of  the  defendant. 

The  burden  of  proof  is  upon  the  plaintiff  to  show  this,  and  to  do  so 
he  offers  the  statement  of  J.  H.  Wilkerson  and  Morrow  that  they  did  not 
know  of  any  one  else  purchasing  hogs  for  defendant  that  fall  other  than 
Morrow,  and  that  defendant  was  sometimes  present  when  Morrow  pur- 
chased hogs  for  him.  Opposed  to  this  is  the  positive  and  uncontradicted 
statement  of  defendant,  that  he  gave  Morrow  no  orders  to  buy  hogs  for 
him  until  November  10,  or  two  weeks  after  the  transaction  in  question; 
the  fact  that  Vorhees  sometimes  made  purchases  of  hogs  himself  and 
without  the  presence  of  Morrow;  and  the  further  fact  that  Allen,  Hodson 
&  Co.,  sometimes  purchased  hogs  from  plaintiff  on  their  own  account ;  and 
the  fact  that  Allen,  Hodson  &  Co.,  and  Morrow  as  their  buyer,  vvere  pm- 
chasing  hogs  from  other  parties  than  the  defendant,  in  fact  were  doing 
a  general  commission  business,  and  were  not  simply  or  chiefly  engaged 
in  business  in  purchasing  for  the  defendant,  whose  purchases  of  hogs  were 
but  trifling  compared  with  the  amount  of  business  done  by  Allen,  Hodson 
&  Co. 

From  all  these  circumstances  and  facts,  I  think  the  plaintiff  has  failed 
to  show  agency  on  the  part  of  Morrow  so  as  to  bind  the  defendant. 

The  testimony  discloses  that  the  firm  of  Allen,  Hodson  &  Co.,  sold  to 
Vorhees,  a  lot  of  29  hogs  on  October  28,  and  that  he  paid  them  for  the 
same  on  the  same  day,  paying  them  the  price  of  $290,  which  is  alleged  to 
be  the  selling  price  of  the  22  hogs  in  question  in  this  case,  and  it  is  quite 
possible,  if  not  probable,  that  these  twenty-two  hogs  were  included  in  those 
twenty-nine;  but  if  they  were,  they  were  sold  to  Allen,  Hodson  &  Co.,  and 
not  to  Morrow,  as  agent  of  the  defendant. 

Judgment  will  therefore  be  entered  for  the  defendant. 

Wm.  H.  Mackoy,  for  plaintiff. 

Edward  Colston,  for  defendant. 
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ATTACHMENT.  334 

[Hamilton  Common  Pleas  Court,  1882.] 

JACOB  SCHATZMAN  v.  THOS.  J.  'STUMP. 

Where  an  affidavit  for  an  attachment  is  defective  because  stating  several  grounds 
of  attachment  in  the  alternative  or  disjunctive,  ahhough  it  is  not  assigned  on 
a  motion  to  dissolve  the  attachment  as  a  ground,  leave  will  be  given  to  amend 
the  motion  by  adding  this  ground,  and  it  will  then  be  granted. 

Motion  to  dissolve  attachment  on  the  ground  of  uncertainty  in  the 
grounds  for  attachment  in  affidavit. 

CONNER.  J.  ^ 

Various  "grounds  are  alleged  for  the  ^hssolving^  of  the  attachment, 
among  others  that  the  defendant  **was  not  guilty  oi  trauduFent  acts  and 
deeds  and  intentions  therein  charged,  or  of  any  other  frauds  m  the  prem- 
ises.'* The  other  grounds  mentioned,  refer  to  the  levy  by  the  sheriff  on 
property  belonging  to  others  than  defendant  or  his  wife,  and  to  the  reasons 
why  the  property,  which  came  to  the  defendant  from  his  father's  estate, 
was  placed  in  the  name  of  the  wife  and  transferred  to  her.  ' 

The  affidavit  in  attachment,  after  setting  forth  the  bringing  of  the  ac- 
tion, the  claim  it  is  based  on,  the  amount  due  plaintiff,  and  what  he 
ought  to  recover  from  defendant,  closes  with  the  following  language,  viz: 
"And  affiant  further  saith,  that  said  Tliomas  J.  Stump  has  disposed  of  or 
assigned,  or  is  about  to  dispose  of  or  assign,  his  property,  with  intent  to 
defraud  his  creditors,  and  said  debt  was  fraudulently  contracted,  for  which 
this  suit  has  been  brought." 

This  affidavit  states  four  grounds  of  attachment,  namely,  that  defend- 
ant has,  first,  disposed  of  his  property;  second,  assigned  his  pr<^erty; 
third,  is  about  to  dispose  of  his  property;  fourth,  is  about  to  ass-gn  Jiis 
property;  and  all  with  intent  to  defraud  his  creditors.  All  of  these  grounds 
are  stated  in  the  disjunctive  or  alternative,  and  neither  can  stand,  because 
of  uncertainty,  nothing  being  positively  charged.  Rogers  v.  Ellis,  x  Handy, 
48;  Hamilton  common  pleas  court,  in  case  54326,  Stevens  &  Osborne  v. 
Stuart  &  Williams;  Drake  on  Attachment,  section  101,  and  cases  cited 
thereunder. 

The  affidavit  therefore  is  fatally  defective,  on  this  g^round  of  uncer- 
tainty of  the  act  charged,  if  in  no  other  respect,  and  leave  will  be  given  lo 
amend  the  motion  by  i  .hJing  this  as  an  additional  ground,  and  the  motion 
will  then  be  granted.  But  irrespective  of  this  ground,  I  should  be  inclined 
to  grant  the  motion  on  the  ground  that  no  fraudulent  intent  on  the  part 
of  the  defendant  is  shown,  in  the  light  thrown  by  the  affidavits  filed  on 
either  side.  But  it  is  unnecessary  to  pass  upon  this  point,  having  already 
disposed  of  the  motion  upon  the  other  ground. 

Motion  to  dissolve  attachment  as  amended  granted. 


J 
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341  Distilling  Co.  v.  lasurance  Co. 

341  t  SERVICE  ON  FOREIGN  CORPORATIONS. 

[Superior  Oourt  of  Cincinnati  1882.] 
tMOHR  &  MOHR  DISTILLING  CO.  v.  LAMAR  INSURANCE  CO. 

L  The  courts  of  Ohio  are  open  to  the  suits  of  non-residents  against  noo-residents 
wiho  may  be  reached  by  their  process. 

2.  Jurisdiction  of  a  cause  against  a  foreign  insuTance  company  will  be  acquired 
by  service  on  a  resident  agent,  the  chief  officer  of  the  agency  in  the  jurisdic- 
tion, no  chief  officer  of  the  company  being  within  reach  of  process.  The 
special  modes  of  service  on  insurance  companies  provided  by  statute  are 
cumulative,  and  not  exclusive. 

Motion  to  set  aside  service  of  summons. 

This  cause  came  on  to  be  heard  with  a  number  of  other  cases,  ^I  involving  the 
same  principle,  diflFering  only  in  details  of  service. 

FORCE,  J. 

The  case  presents  a  questikDn  of  jurisdiction.  Both  parties  are  foreign  cor- 
porations. This  court  has  by  statute  jurisdiction  over  an  action  against  a  foreign 
corporation  when  such  corporation  can  be  found  anywhere  w*ithin  the  city.  A 
corporation  can  be  found  where  it  can  be  served  with  a  summons  according  to 
law.  A  foreign  corporation  can  be  served  with  summons  according  to  law,  by 
service  upon  a  'managing  agent.  The  service  in  this  case  was  trpon  "John  P. 
Whiteman,  agent  of  said  Lamar  Insurance  Company,  and  the  chief  officer  of  its 
agency  in  the  city  of  Cincinnati.  No  chief  officer  of  said  company  found."  iSuch 
service  is  service  upon  a  managing  agent.  American  Ejcpress  Co.  v.  Johnson,  17 
O.  S.,  641.  This  court  therefore  has  jurisdiction  of  the  action,  and  the  service  of 
summons  is  according  to  the  law. 

It  is  true  that  there  are  speciad  modes  of  service  upon  insurance  companies 
provided  by  statute;  but  it  has  been  expressly  decided  that  such  special  modes  are 
not  exclusive,  but  cumulative.    Handy  v.  iEtna  Insurance  Co.,  37  O.  S.,  366. 

It  is  urged  that  courts  of  the  state  cannot,  or  at  least,  should  not,  hear  causes 
between  non-residents;  that  there  is  enough  litigation  to  which  citizens  of  the  state 
arc  parties,  to  fill  all  the  sessions  of  court.  iBut  the  courts  cannot  refuse  to  hear 
causes  that  have  a  right  to  be  heard,  and  it  is  impossible  to  contend  that  non-resi- 
dents have  not  a  right  to  sue  non-residents  in  the  courts  of  the  state.  The  law 
makes  no  distinction  between  natural  and  artificial  persons  as  to  their  right  to  sue 
or  their  liability  to  be  sued.  By  the  coimity  of  all  the  states  iorei^  corporations 
can  sue  in  their  courts. 

Since  the  decision  in  Bank  of  Augusta  v.  Earle,  13  Pet,  519,  'it  lias  not  been 
questioned  that  a  corporation  can  do  business  in  states  other  than  that  in  which  it 
is  chartered.  By  repeated  decisions  of  the  supreme  court  of  the  United  States,  it 
is  settled  that  a  corporation  can  do  business  in  such  other  state  only  by  permission 
of  such  other  state,  and  upon  the  conditions  such  state  may  prescribe.  Where 
a  state  by  general  law  provides  for  a  mode  of  service  upon  foreign  corporations 
doing  business  within  the  state,  such  law  is  a  condition  upon  which  a  foreign  cor- 
poration can  do  business  within  the  state;  Paul  v.  Virginia,  8  Wall.,  168;  and,  by 
doing  business  in  this  state,  a  foreign  corporation  assents  to  such  condition.  Lafay- 
ette Insurance  Co.  v.  French,  18  How.,  404. 

The  courts  of  Ohio  are  open  for  any  non-resident,  whether  a  natural  or  an 
artificial  person,  to  sue  any  other  non-resident,  whether  a  natural  or  an  artificial 
person,  upon  complying  with  the  requirements  of  the  statute.  "Non-residents  of 
the  state  and  foreign  corporations  are  as  much  subject  to  its  jurisdiction  as  are 
residents  and  domestic  corporations.  Except  in  the  actions  of  a  local  nature,  our 
courts  are  open  to  all  who  may  seek  relief  therein  against  any  one  who  may  be 
reached  by  its  process."    Handy  v.  -^tna  Insurance  Co.,  supra. 

If  it  is  suggested  that  the  national  courts  are  the  proper  forum  in  actions 
between  non-resident  corporations,  it  is  held  otherwise.  In  the  reports  of  the 
supreme  court  of  the  United  States,  corporations  are  always  termed  citizens  of  the 
state  by  which  they  are  chartered.  As  such,  they  are  held  included  in  the  word 
"citizens"*  in  the  constitution  of  the  United  States  and  in  the  removal  acts.    The 

tThis  decision  was  reversed  by  the  district  court,  see  opinion  6  Dec.  R.,  1180; 
(s.  c.  12  Am.  Law  Rec.  168.) 
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act  af  1875  for  removal  of  causes  from  state  to  national  courts,  expressly  recognizes 
the  jurisdiction  of  state  courts  over  actions  between  non-resident  citizens.  The 
same  express  recognition  is  made  by  the  supreme  court  of  the  United  States. 
Barney  v.  Lathaan,  103  U.  S.,  205. 

Motion  overruled. 

Moulton,  Johnson  &  Levi,  for  plaintifTs. 

Follett,  Hyman  &  Dawson,  for  defendant. 


FIRE  INSURANCE.  342 

[Superior  Court  of  Cincinnati,  1882.] 

CINCINNATI  COFFIN  CO.  v.  HOME  INSURANCE  CO. 

A  clause.in  a  pfficy  of  insurance  that  no  action  should  be  brought  unul  the  amount 
of  loss  or  damage  should  have  been  appraised,  is  valid  to  fix  the  amount  of  loss, 
but  not  to  fix  the  liability,  but  is  wholly  abrogated  Where  there  is  but  one 
policy  of  insurance,  by  Revised  Statutes,  sec.  3643,  known  as  the  Howland  law. 
But  the  further  provision  of  that  section  that  in  case  of  two  or  more  policies 
each  shall  contribute  to  the  loss  in  proportion  to  the  amount  of  each,  prevents 
such  clause  in  policy  being  abrogated,  when  there  is  more  than  one  policy. 

HARMON.  J. 

In  this  case  on  a  policy  of  a  fire  insurance,  the  defense  was  that  the 
policy  contained  a  clause  providing  that  the  company  or  the  insured  at  any 
time  after  filing  his  vlimi  might  have  the  value  and  amount  of  loss  and  dasn- 
age  submitted  to  appraisers,  to  be  selected  in  a  designated  way,  and  no  suit 
or  action  at  law  or  equity  should  be  instituted  or  maintained  against  the 
company  until  an  appraisal  and  award  as  to  the  loss  and  damage  should 
have  been  had  and  the  amount  thereof  determined.  The  answer  alleges 
that  nothing  has  taken  place  to  waive  that  clause,  and  there  is  no  reply. 
Therefore,  if  the  clause  is  binding,  it  being  admitted  that  nothing  has  taken 
place  to  waive  it,  the  defense  is  made  out ;  otherwise,  not. 

The  contention  is  for  the  plaintiff,  that  the  act  known  as  the  Howland 
law,  section  3643,  Revised  Statutes,  has  abrogated  the  effect  of  this  pro- 
vision even  if  it  would  otherwise  be  binding. 

I  am  satisfied,  from  the  authorities,  from  the  case  of  Scott  v.  Avery, 
5  H.  L.  cases,  811,  which  is  discussed  by  Prof.  Langdell,  in  the  Summary 
of  the  Law  on  Contracts,  through  the  subsequent  cases,  Elliott  v.  Ins.  Co., 
L.  R.  2  Ex.,  237;  Fox  v.  R.  R.  Co.,  3  Wall.,  Jr.  243;  Youmans  v.  Ins.  Co., 
5  Ins.  L.  J.,  858;  Flaherty  v.  Ins.  Co.,  7  Ins.  L.  J.,  226;  Ijovejoy  v.  Ins. 
Co.,  11  Ins-.  L.  J.,  193,  that  a  provision  of  this  kind  is  valid  where  it  simply 
provides  for  an  arbitration  as  to  the  amount  of  loss,  although  it  would  be 
invalid  if  it  provided  for  an  arbitration  of  the  liability,  as  well;  so  that  the 
only  question  is,  is  the  effect  of  this  provision  annulled  by  the  passage  of 
thi?  j»:t. 

It  provides  that  the  insurer  shall  cause  the  building  or  structure  in- 
sured to  be  examined  by  an  agent  of  the  insurer,  and  a  full  description 
thereof  to  be  made  and  the  insurable  value  fixed  by  the  agent,  and,  in  case 
of  total  loss,  the  whole  amount  mentioned  in  the  policy  of  renewal  upon 
which  the  insurers  receive  a  premium  shall  be  paid. 

If  this  policy  were  the  only  policy  upon  the  building  destroyed,  there 
could  be  no  question  but  that  the  clause  would  be  entirely  abrogated  by 
the  law,  the  intent  of  which  is  to  dispense  with  all  question  as  to  the  amount 
of  loss  in  case  of  total  loss,  making  the  sum  named  in  the  policy  conclusive. 

The  act  further  provides  that,  "in  case  there  are  two  or  more  policies 
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Upon  the  property,  each  policy  shall  contribute  to  the  payment  of  the 
whole,  or  the  partial  loss,  in  proportion  to  the  amount  of  insurance  men- 
tioned in  each  policy,  but  in  no  case  shall  the  insurer  be  required  to  pay 
more  than  the  amount  mentioned  in  its  policy." 

This  last  clause  reads  somewhat  like  a  riddle,  because  it  does  not  say 
what  the  proportion  shall  be  determined  by;  but  that  each  policy  shall 
contribute  to  the  payment  of  the  whole  or  partial  loss  in  proportion  to  the 
amount  of  insurance  mentioned  in  each  policy.  The  proportion  of  the 
amount  of  insurance  in  each  policy  to  what?  But  upon  a  careful  exam- 
ination it  seems  to  the  court  that  the  fair  intent  of  that  language  can  only 
be  that  in  case  there  are  more  than  one  policy  upon  the  property,  each 
policy  shall  contribute  to  the  payment  of  the  loss,  the  actual  loss,  in  the 
proportion  which  the  amount  of  its  policy  bears  to  the  ent#e  amount  of 
insurance.  To  say  that  it  means  to  contribute  to  the  payment  of  the  loss 
considering  it  as  fixed  by  the  entire  amount  of  insurance,  in  the  proportion 
of  the  amount  of  its  insurance  to  all  the  insurance,  is  simply  a  round  about 
way  of  saying  that  it  must  pay  the  entire  amount  of  its  policy,  no  matter 
how  many  poHcies  there  may  be,  because  the  proportion  of  its  policy  to 
all  the  insurance  will  always  be  the  amount  of  its  policy;  the  legislature 
must  have  meant  something  by  inserting  this  clause;  and  I  am  unable  to 
see  any  other  meaning  to  it  than  that  it  was  not  intended  to  provide  that 
where  there  is  more  than  one  policy,  each  company  shall  pay  the  entire 
amount  mentioned  in  its  policy ;  in  other  words  that  where  there  is  more 
than  one  oolicv.  the  amount  named  in  each  is  not  made  conclusive.  And 
that  being  the  case,  it  follows,  upon  the  state  of  the  pleadings,  it  being  ad- 
mitted by  no  reply  being  filed  to  the  answer,  that  this  clause  has  never  been 
waived,  and  it  being  valid,  because  it  provides  only  for  an  appraisement 
of  the  amount  of  loss  and  not  of  the  question  of  liability,  that  the  action 
was  prematurely  brought,  and  the  motion  for  the  new  trial  will  have  to  be 
granted,  the  verdict  set  aside,  and  the  petition  dismissed. 

Wm.  Ramsey,  for  plaintiff. 

J.  Wm.  Johnson,  for  defendant. 


342  JURISDICTION— APPEALS. 

[Hamilton  Common  Pleas  Court,  1882.] 
tBTSHOP  V.  BASCOE  et  al. 

1.  In  a  petition  on  appeal  from  a  justice,  judgment  being  asked  for  more  than  was 

asked  below,  and  more  than  the  justice  had  jurisdiction  over,  this  will  be 
reached  by  demurrer  to  the  answer,  on  the  ground  that  it  searches  the  record, 
but  leave  to  amend  will  be  given. 

2.  An  injunction  bond  in  a  suit  to  prevent  one  from  prosecuting  forcible  entry 

and  detainer  against  plaintiff  before  a  justice,  or  in  any  one  interfering  with 
his  possession,  may  be  sued  upon,  altliough  the  magistrate  would  have  no 
jurisdiction  of  the  forcible  entry  proceedings;  for  th€  further  prevention  of 
in  any  way  interfering  with  the  possession,  may  constitute  an  independent 
suspension  of  the  rights  of  the  party  enjoineid. 

tSce  decision  in  Krug  v.  Bishop,  44  O.  S.,  221. 
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CONNER.  J. 

This  suit  was  brought  upon  an  injunction  bond  given  in  case  61,668, 
Hamilton  common  pleas,  wherein  the  defendant  Bascoe  was  the  plaintiff, 
and  the  plaintiffs  in  this  case,  the  Bishops,  in  connection  with  other  parties 
were  defendants,  said  suit  being  for  the  declaration  of  an  alleged  deed  to 
be  a  mortgage,  injunction,  and  other  relief,  and  in  which  an  injunction  was 
issued,  whereby,  as  alleged  in  the  petition  in  this  case,  the  present  plain- 
tiffs were  enjoined  from  prosecuting  an  action  in  forcible  detainer  of  cer- 
tain premises  then  pending  against  the  defendant  Bascoe  before  a  mag- 
istrate; and  enjoining  and  restraining  the  plaintiffs  in  the  present  action 
from  in  any  way  disturbing  the  possession  of  said  Bascoe  to  said  premises 
until  the  final  termination  of  said  action  61,658  by  the  court  of  common 
pleas;  and  t]|^t  the  defendants  in  this  action,  Krug  &  Bruner,  were  the 
sureties  upon  said  bond. 

That  subsequently  a  motion  to  dissolve  said  injunction  was  filed,  testi- 
mony heard,  and  argued  by  counsel,  and  that  the  court  overruled  the  same. 
And  that  subsequently  thereto,  and  about  a  year  after  the  restraining  order 
was  issued,  the  court  dismissed  said  action,  thereby  dissolving  said  injunc- 
tion, such  dismissal  being  at  the  costs  of  the  plaintiff  therein,  Bascoe,  and 
being  ordered  by  reason  of  the  unreasonable  neglect  of  the  plaintiff  in 
making  service  upon  the  defendant  therein,  other  than  the  Bishops  who  are 
plaintiffs  in  the  present  action. 

The  defendants,  Krug  &  Bruner,  have  filed  a  joint  amended  answer, 
and  the  defendant  Bascoe  has  filed  her  separate  amended  answer,  and  the 
grounds  of  defense  stated  in  these  answers  are  substantially  the  same.  Th-e 
first  ground  of  defense  in  the  amended  answer  of  Krug  &  Bruner  is  a  denial 
of  the  execution  "of  an  undertaking  in  said  case  No.  61,658,  or  any  under- 
taking whereby  they  become  bound  to  said  plaintiffs,  or  either  of  them,  in 
the  sum  of  two  hundred  and  fifty  dollars,  or  in  any  sum  or  amount  whatso- 
ever." This  is  a  mere  statement  of  a  conclusion  of  law,  and  is  bad  plead- 
ing; and  is  especially  so  when  in  a  subsequent  defense  they  directly  and 
specifically  admit  that  they  executed  the  bond  in  question. 

The  demurrer  to  this  ground  of  defense  will  therefore  be  sustained. 

The  grounds  of  defense  numbered  as  the  second,  third  and  sixth  of  the 
amended  answer  of  Krug  &  Bruner,  and  the  fourth  of  the  amended  answer 
of  Bascoe,  are  substantially  but  one,  namely,  that  the  action  61,658  was 
never  prosecuted  to  final  hearing,  but  being  dismissed,  without  any  finding 
of  the  court  as  to  the  merits  of  the  action  and  claims  of  the  parties,  the 
plaintiffs  are  not  entitled  therefore  to  recover  any  damages  upon  the  bond. 

The  liability  upon  the  injunction  bond  is  limited  to  such  damages  as 
arise  from  the  suspension  or  invasion  of  vested  legal  rights  by  the  injunc- 
tion ;  but  the  only  damages  that  can  be  recovered  are  such  as  arise  from 
the  operation  of  the  injunction  itself,  and  not  such  as  are  occasioned  by 
the  suit,  independent  of  the  injunction. 

High  on  Injunction,  section  1663. 

In  the  absence  of  malice  in  suing  out  the  injunction,  vindictive  or 
punitory  damages  should  not  be  allowed  upon  dissolution,  but  the  recov- 
ery should  be  measured  by  simple  compensation  for  the  actual  loss  sus- 
tained. But  defendant  who  is  injured  by  an  injunction  which  is  afterward 
dissolved,  is  entitled,  on  his  action  upon  the  bond,  to  compensation  for  all 
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loss  and  injury  naturally  and  fairly  referable  to  the  wrongful  act  of  the 
obligor  in  obtaining  the  injunction;  and  the  decree  dissolving  the  injunc- 
tion is,  until  reversed,  conclusive  that  it  was  wrongfully  obtained. 

High  on  Injunction,  section  1665. 

The  payment  of  damages  is  considered  as  a  penalty  for  failure  to  sus- 
tain an  injunction,  and  it  is  held  that  the  order  of  dissolution  necessarily  im-- 
parts  that  the  damages  are  to  be  paid,  unless  it  expressly  remits  them.  And 
where  the  bond  is  conditioned  for  the  payment  of  such  damages  as  the 
court  may  award,  and  the  court  simply  dissolves  the  injunction  and  dis- 
misses the  bill  without  decreeing  as  to  damages,  the  order  of  dissolution 
necessarily  implies  that  the  damage  must  be  paid. 

High  on  Injunction,  section  1669. 

Such  being  the  law  with  respect  to  the  damages  recoverable  upon 
injunction  bonds,  I  can  see  no  reason  why  the  doctrine  should  simply  be 
confined  to  cases  where  the  right  to  injunction  has  been  fully  discussed 
and  passed  upon,  and  not  to  cases  where  the  injunction  has  been  allowed, 
and  then  dissolved  without  inquiry  as  to  the  merits  of  the  action  and 
grounds  for  the  issuing  of  the  injunction,  whether  this  dissolution .  is 
brought  about  by  an  agreement  among  the  parties  or  by  neglect  in  pros- 
ecuting the  action ;  and  I  can  find  no  authorities  so  limiting  the  rule.  The 
case  of  Roberts  v.  Dust,  4  O.  S.,  502,  relied  upon  by  counsel  for  plaintiff,  as 
showing  that  damages  are  recoverable  where  the  action  in  which  the  in- 
junction was  issued,  was  dismissed,  is  not  entirely  applicable  to  the  case  at 
bar,  because  in  the  case  of  Roberts  v.  Dust,  supra,  it  is  evident  there  was 
a  full  hearing  of  the  merits  of  the  case  and  the  rights  of  the  parties,  and 
the  case  was  dismissed  only  upon  final  hearing ;  and  the  only  matter  there 
unheard  and  undisposed  of  was  the  amount  of  damages  that  had  arisen 
by  reason  of  the  injunction. 

Nor  is  it  necessary  that  a  party  should  be  served  with  process  to  en- 
title him  to  recover  damages  on  the  bond  upon  dissolution  of  the  injunc- 
tion; it  is  sufficient  that  he  has  rendered  himself  obedient  to  the  injunction, 
although  the  writ  may  not  have  been  served  upon  him. 

High  on  Injunction,  section  1677. 

The  demurrers  therefore  to  the  second,  third  and  seventh  defenses  of 
the  amended  answer  of  Krug  &  Bruner,  and  the  fourth  defense  of  the 
amended  answer  of  Bascoe,  will  be  sustained. 

As  to  the  fifth  defense  in  the  amended  answer  of  Krug  &  Bruner,  it  is 
there  alleged  that  the  magistrate  had  n-o  jurisdiction  in  the  forcible  entry 
and  detainer  case,  which  was  stopped  by  the  injunction,  the  defendant 
Bascoe  having  been  in  continuous  occupation  of  the  premises  for  more 
than  two  years.  If  this  is  true,  it  would  have  been  a  good  defense  in  that 
case,  and  the  injunction  in  stopping  the  progress  of  that  case  could  have 
done  the  plaintiff  herein  no  injury,  and  they  are  not  entitled  to  recover 
damages  for  such  stoppage  of  the  case,  for  as  I  have  before  remarked  "the 
liability  upon  the  injunction  bond  is  limited  to  such  damages  as  arise  from 
the  suspension  or  invasion  of  vested  legal  rights  by  the  injunction;"  and 
if  there  was  no  jurisdiction  in  the  magistrate,  there  was  no  suspension  of 
vested  legal  rights,  and  this  is  rather  a  benefit  to  the  plaintiffs  in  that  suit 
in  saving  them  costs. 
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The  injunction,  however,  also  prevented  the  plaintiffs  in  this  action 
from  in  any  way  disturbing  the  possession  of  Bascoe  to  said  premises  until 
the  final  hearing  of  case  61,658,  and  it  is  possible  the  plaintiffs  thereby 
suffered  some  damage.  The  demurrer  therefore  to  the  fifth  defense  of 
the  amended  answer  of  Krug  &  Bruner  will  be  overruled. 

But  there  is  a  defect  in  the  petition  which  the  demurrer  of  the  plain- 
tiff to  the  amended  answer,  by  searching  the  whole  record  of  the  case, 
brings  out;  and  that  is  the  fact  that  before  the  magistrate  the  suit  was  for 
$250.  while  in  a  petition  on  the  appeal  the  claim  is  for  $336.66.  As  I  have 
already  decided  to-day  in  the  case  of  Lang  v.  Kunz,  and  as  has  been  the 
uniform  ruling  in  this  court,  the  amount  claimed  on  the  appeal  must  not 
exceed  that  claimed  before  the  magistrate,  without  a  motion  to  the  court, 
and  leave  obtaWed  therefor,  and  in  this  case,  there  is  an  additional  reason 
for  limiting  the  amount  claimed  to  $250,  as  before  the  magistrate,  as  that 
is  the  amount  fixed  in  the  injunction  bond  sued  on;  and  where  the  prac- 
tice prevails  of  decreeing  damages  upon  dissolution,  it  is  held  that  the  court 
can  not  go  beyond  the  bond  and  award  greater  damages  than  the  damages 
therein  fixed. 

High  on  Injunction,  1669. 

Leave  is  therefore  given  to  plaintiff  to  amend  within  three  days  their 
petition  by  reducing  the  amount  claimed  to  that  claimed  before  the  mag- 
istrate ;  and  upon  doing  so^  the  demurrer  to  the  first,  second,  third  and 
sixth  defenses  of  the  amended  answer  of  Krug  &  Bruner,  and  the  fourth 
defense  of  the  amended  answer  of  Bascoe  will  be  sustained,  and  overruled 
as  to  the  sixth  defense  of  the  amended  answer  of  Krug  &  Bruner,  and 
leave  is  given  to  said  defendants  to  file  an  amended  answer  within  twenty 
davs 
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[Hamilton  Common  Pleas  Court,  1882.] 
tMAR.SH  V.  BYRNES. 

1.  L.  recovered  a  judgment  before  a  justice  of  the  peace  against  J.  P.  and  S.  P.. 

who  jointly  appealed  the  action  to  the  court  oi  common  pleas.  Pike,  as 
surety  on  the  undertaking  in  appeal,  in  the  undertaking,  says:  "I  promise  and 
undertake  that  the  said  appellants,  if  judgment  be  adjudged  against  them  oci 
the  aippeal,  will  satisfy  such  judgment  and  costs,"  etc.  Iti  the  appellate 
court  L.  obtained  a  judgment  against  J.  P.  only.  J.  P.  being  insolvent,  L. 
brought  his  action  against  Pike,  surety  on  the  undertaking  in  appeal.    Held: 

2.  A  surety,  on  an  undertaking  for  an  appeal  from  the  judgment  of  a  justice  of 

the  peace,  taken  in  conformity  to  the  statute,  where  the  tonus  thereof  are 
clear  and  certain,  may  stand  ufKjn  the  terms  of  his  undertaking. 

3.  Pike  is  not  liable  on  his  undertaking  as  surety  to  satisfy  a  judgment  against 

J.  P.  only. 

tThe  case  of  Lang  v.  Pike  relied  upon  as  decisive  of  this  case  was  overruled 
by  the  Supreme  Court  in  Alber  v.  Froehlich,  39  O.  S.,  245. 
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CONNER,  J. 

This  is  an  action  to  recover  $55.02  from  a  surety  on  an  undertaking  on  api>eal 
of  a  case  before  a  imfag-istrate. 

The  undertaking  was  given  on  behalf  of  three  defendants,  and  upon  the  triad 
in  the  common  pleas,  two  of  these  defendants  were  dismissed,  and  judgment  ren- 
dered against  the  third.  No  execution  was  issued  on  this  judgment,  but  the  testi- 
mony discloses  that  the  party  against  Whom  it  was  rendered,  was  insolvent,  and  that 
soon  after  the  rendition  of  the  judgment  he  left  the  city  and  has  been  absent  ever 
since.  Suit  was  brought  upon  the  appeal  undertaking  against  the  defendant  herein, 
and  upon  judgment  being  rendered  against  him,  he  appealed  the  case  to  this  court. 

The  defenses  claimed  are  two  in  number:  First,  that  the  plaintiff  herein  did 
not  use  diligenee  in  attempting  to  collect  his  judgment  from  Knight,  the  judgment 
debtor,  and  failed  to  issue  execution  against  him;  second,  that  the  undertaking 
signed  by  him  was  an  agreement  to  pay  any  judgment  rendered  against  all  of  the 
defendants,  and  that  he  is  not  bound  for  a  judgment  rendered  agfifnst  one. 

The  language  of  the  undertaking,  signed  by  the  defendant,  is  as  follows:  "prom- 
ise and  undertake  in  the  sum  of  ♦  *  ♦  that  the  said  appellants,  if  judgment  be 
adjudged  against  them  on  appeal,  will  satisfy  such  judgment  and  costs." 

The  case  of  Lang  v.  Pike,  27  O.  S.  498,  is  decisive  of  the  second  defense  of 
the  case  at  bar,  and  disix)9es  of  the  w'hole  matter. 

In  the  appellate  court  L.  obtained  a  judgment  against  J.  P.  only.  J.  P.  being 
insolvent,  L.  brought  his  action  against  Pike,  surety  on  the  appeal  undertaking. 

In  accordance  with  this  decision,  which  is  in  strict  conformity  with  the  under- 
taking set  up  in  the  case  at  bar,  the  judgment  will  be  for  the  defendant. 


345  JUDGMENTS  BY  DEFAULT. 

[Hamilton  District  Court,  1882.] 

EVANS  V.  JONES. 

A  judgment  by  default  being  rendered  against  a  married  woman  and  her  husband 
on  a  note,  the  record  nowhere  showing  that  the  woman  was  a  feme  covert,  she 
may  file  a  petition  in  error  to  reverse  the  judgment.  If  she  states  the  fact 
of  coverture  therein,  this  prevents  the  two  year's  bar  of  the  statute  of  limitations, 
but  sruch  petition  in  error  must  ve  verified,  and  amendment  verify in-g  it  forth- 
with will  be  allowed,  and  a  motion  to  dismiss  overruled,  for  wHether  the 
record  contains  errors  will  not  be  examined  on  motion. 

JOHNSTON,  J. 

Defendant  in  error  sued  David  Evans  and  Ann  Evans  in  the  common 
pleas  court,  the  basis  of  the  action  being  a  promissory  note  made  by  them. 
The  petition  did  not  avf  *  that  they  bore  the  relation  to  each  other  of 
husband  and  wife.  She  demurred.  Her  demurrer  was  overruled.  Judg- 
ment by  default  was  entered  against  her  husband  for  the  aniount  of  the 
note.  After  more  than  two  years  have  elapsed  Ann  Evans  commenced 
proceeding  to  reverse  this  judgment.  Jones  asks  by  motion  that  it  be 
dismissed,  inasmuch  as  it  appears  upon  the  face  of  the  record  on  file,  that 
she  and  her  husband  have  no  right  to  prosecute  the  action  by  lapse  of 
time,  it  appearing  that  she  was  a  married  woman  when  judgment  was  ren- 
dered and  more  than  two  years  having  elapsed  since  the  judgment. 

Whether  anything  appears  upon  the  record  that  may  authorize  a 
reversal  of  the  judgment  cannot  be  determined,  upon  the  motion  to  dis- 
miss. The  plaintiff  in  error  may  allege  facts  not  appearing  upon  the  face 
of  the  record.  The  allegations  may  give  the  party  a  right  to  a  hearing — 
may  give  the  court  jurisdiction,  although  upon  the  final  hearing,  no  error 
may  be  found  to  have  occurred  to  her  prejudice. 
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In  this  case  Mrs.  Evans  avers  that  at  the  time  the  note  was  made 
and  delivered  to  Jones,  and  ever  since,  she  was  and  has  been  a  married 
woman,  of  which  facts  Jones  was  at  all  times  well  advised.  Under  section 
6723,  Revised  Statutes,  Mrs.  Evans  is  saved  from  the  operation  of  the  two 
years  limitation  applying  to  an  unmarried  woman.  She  has  the  right  at 
least  to  file  the  petition  and  invoke  a  review  of  the  record.  The  petition, 
however,  containing  allegations  of  fact,  comes  within  section  5102,  Re- 
vised Statutes,  and  must  be  verified.  It  presents  an  issuable  fact,  Craw- 
ford V.  Edison,  45  O.  S.,  244  and  282. 

Whether  the  record  contains  errors  prejudicial  to  her  and  of  which 
she  may  avail  herself,  cannot  be  determined  upon  the  motion,  but  having 
the  right  to  ask  a  review  of  the  record  by  petition  in  error,  the  motion 
to  dismiss  is  overruled,  and  leave  is  given  to  forthwith  verify  petition. 

Hollister,  Roberts  &  Hollister,  for  motion. 

Jordan,  Jordan  &  Williams,  contra. 


ACTION  TO  ESTABLISH  HEIRSHIP.  I 

[Hamilton  Common  Pleas  Court,  1882.] 
KENDALL  v.  KENDALL. 

The  presumption  that  a  party  is  the  parent  of  a  child,  arising  from  her  acts,  treat- 
ment and  acknowledgment  of  a  child,  may  be  rebutted,  as  where  the  alleged 
.parent  had  given  birth  to  another  child  so  near  the  date  of  the  birth  of  the  child 
as  to  make  it  a  physical  impossibility  that  she  was  the  latter's  mother. 

Semble:  Acts  showing  an  adoption  of  a  child,  as,  treating  it  as  the  parent's  own,  or 
acknowledging  it,  without  statutory  adoption,  are  not  sufficient  to  constitute  the 
child  an  heir,  as  against  other  children. 

CONNER,  J. 

The  plaintiff,  Wm.  Henry  Ketidall,  who  is  admitted  to  be  a  son  of  one 
Mary  Kendall,  now  deceased,  brings  an  action  to  quiet  his  title  to  certain 
real  estate  in  this  city,  to  which  he  alleges  the  defendant,  John  Walter 
Kendall,  claims  an  interest. 

The  defendant  admitting  the  heirship  of  the  plaintiff,  and  possession 
by  him  of  the  real  estate  in  question,  says  that  he  also  is  a  son  of  said  Mary 
Kendall,  and  claims  an  undivided  half  of  said  real  estate,  and  prays  a 
finding  of  the  court  to  that  effect. 

There  is  but  one  point  at  issue  in  the  case,  and  that  is  whether  or  not 
the  defendant  is  a  son  of  Mary  Kendall. 

It  is  admitted  that  said  Mary  Kendall's  maiden  name  was  Mary 
O'Connor;  that  she  was  at  one  time  known  as  Mary  Prindel,  that  under 
said  name  of  Prindel  she  was  married  to  one  Andrew  J.  Prindel,  in  this 
city,  bj^  F.  H.  Rowekamp,  a  magistrate,  on  the  31st  of  October,  1861, 
under  "a  license  taken  out  November  24,  1858;  that  the  parties  went 
through  some  kind  of  a  marriage  ceremony  before  a  priest  in  Pensacola, 
Florida,  in  July  1859;  that  they  had  a  child,  a  little  girl  named  Mary,  who 
died  shortly  after  its  birth,  and  was  buried  in  St.  Joseph's  Cemetery,  in 
this  county;  that  they  had  another  child,'  the  plaintiff  in  this  action,  born 
in  1854 ;  that  Mrs.  Kendall  died  in  1872,  and  that  shortly  thereafter  this 
action  was  commenced  to  quiet  the  plaintiff's  title  as  against  the  claim  of 
the  defendant,  the  action  being  brought  by  the  guardian  of  the  plaintiff 


Vol.  VIII.  .  LAW  BULLETIN.  429 

I  Kendall  v.  Kendall. 

- 

against  tHe  defendant  and  his  guardian,  and  a  decree  was  entered  herein, 
April  14, 1873,  quieting  the  title  as  against  defendant's  claim ;  that  the  de- 
fendant after  attaining  his  majority,  in  case  61,219,  instituted  proceedings 
to  set  aside  the  finding  of  April  14, 1873,  and  for  a  rehearing,  and  that  on 
the  21st  of  May,  1881,  an  order  was  made  in  said  case  61,219,  finding 
that  the  defendant  herein  had  commenced  said  action  within  a  year  after 
attaining  his  majority,  ordering  the  finding  of  April  14,  1873,  to  be  set 
aside,  and  for  a  rehearing  of  t?he  case. 

There  are  certain  other  matters,  which,  while  not  admitted,  are  clearly 
established  by  the  evidence,  and  which  are  important  in  determining  the 
main  point  at  issue  in  the  case;  and  I  find  that  the  testimony  clearly 
establishes  thaF  said  Mary  Kendall  was  for  many  years  a  resident  of  this 
city,  and  that  from  1856  to  1866,  at  least,  and  possibly  before  and  after 
these  dates,  she  kept  a  house  of  ill-fame;  that  from  about  1857  to  1865 
she  and  Andrew  J.  Kendall  lived  together  in  the  relationship  of  husband 
and  wife,  although  not  formally  married,  until  1861;  that  a  license  to 
nmrry  was  taken  out  in  November,  1858,  because  she  was  about  to  give 
birth  to  the  child  subsequently  born  and  known  as  Mary,  and  desired  it 
to  be  legitimate;  that  the  marriage  was  not  consummated  prior  to  the 
birth  of  this  child,  for  some  reason,  and  the  child  dying  very  soon  there- 
after, the  marriage  continued  to  be  deferred,  possibly  because  the  ap- 
parent chief  motive  therefor  had  been  removed;  that  this  child  Mary 
was  bom  early  in  December,  1858,  probably  about  the  6th  of  that  month, 
died  on  or  about  December  22,  and  was  buried  in  the  lot  of  a  family  named 
Canning,  in  St.  Joseph's  Cemetery,  in  this  county,  on  December  23, 1858; 
that  Andrew  J.  Kendall  went  to  Pensacola,  Florida,  early  in  the  spring  of 
1859;  that  Mrs.  Kendall  visited  him  there  in  July,  1859,  brought  with  her 
there  the  defendant,  who.  was  then  quite  an  infant ;  that  on  the  24th  of 
November,  1859,  Mr.  Kendall  caused  the  defendant  to  be  baptized,  the 
ceremony  being  performed  by  Father  Driscol  at  St.  Xavier's  Church  in 
this  city,  the  defendant  being  baptized,  as  the  register  of  the  church  shows, 
as  "John,  son  of  Andrew  Kendall  and  Mary  Prindel,  bom  April  1,  1859, 
Godmother,  Margareth  McCarthy;"  that  from  early  in  the  spring  of  1859, 
down  to  the  death  of  Mrs.  Kendall,  she  provided  for  and  maintained  the 
defendant ;  that  immediately  after  her  death,  the  guardian  of  the  plaintiff, 
Mr.  Bell  and  Andrew  J.  Kendall,  closed  up  the  rooms  formerly  occupied 
'by  her,  and  the  defendant  was  thrown  out  upon  the  world,  and  com- 
.pelled  to  live  as  best  he  might  upon  charity,  until  a  kind  woman,  Mrs. 
Applegate,  took  pity  on  him  and  took  him  to  her  own  home,  and  has  ever 
since  given  him  a  home,  and  treated  him  as  though  he  was  a  son. 

Now  coming  to  the  main  question  in  the  case,  as  to  whether  or  not 
the  defendant  is  the  son  of  Mary  Kendall. 

The  defendant  has  offered  the  evidence  of  Mrs.  Elizabeth  George, 
a  woman  who  was  cook  for  Mrs.  Kendall  in  1864,  and  worked  for  her 
occasionally  off  and  on  for  two  or  three  years  and  was  with  her  when  she 
died;  of  Mrs.  Howard,  a  woman  who  did  some  washing  for  Mrs.  Kenciall 
and  lived  on  Gano  street  near  them;  of  Mrs.  Ann  Gibbs,  a  woman  living 
on  Gano  street;  of  a  Mrs.  Krotte,  a  German  woman  living  near  them; 
of  a  Mrs.  Conway  with  whom  Mrs.  Kendall  was  living  for  about  a  year 
previous  to  her  death;  of  Mrs.  Applegate,  the  3voman  with  whom  defend- 
ant is  living;  and  the  testimony  of  the  defendant  himself;  the  deposition 
of  Father  Driscol  was  also  offered.  The  plaintiff  has  offered  the  evidence 
of  his  father,  Andrew  J.  Kendall ;  *John  W.  Bell,  his  guardian ;  Jennie 
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Mason,  die  sister  of  Mrs.  Kendall;  John  McDowell  Kendall,  his  uncle; 
and  his  own  testimony. 

From  the  testimony  of  all  these  witnesses,  both  for  the  defendant  and 
the  plaintiff,  it  is  clearly  shown  that  Mrs.  Kendall  always  treated  the 
defendant  kindly,  clothed  him  well,  took  him  with  her  on  her  trips  to 
Washington  and  to  Ireland  when  she  was  visiting  her  parents.  Sent  him 
to  school,  sent  him  to  the  country  to  board,  paid  all  his  expenses,  and 
never  made  any  outward  difference  between  her  treatment  of  him  and 
of  the  plaintiff,  and  all  of  the  witnesses  for  the  defendant  concur  in  the 
general  remark  that  "she  treated  him  as  any  mother  would  treat  a  child." 

TTie  defendant  claims  that  he  was  born  on  or  about  April  1, 1859,  as 
is  shown  by  the  date  in  the  baptismal  record,  although  counsel  for  defend- 
ant in  his  argument  was  inclined  to  argue  that  he  might  have  been  born 
in  1860,  or  at  some  time  between  April,  1859,  and  1860,  although  he 
fixes  no  particular  date,  other  than  that  shown  in  the  Baptismal  register. 
When  filing  his  original  petition  in  case  61,219,  the  defendant  alleged 
therein  that  he  "arrived  at  full  age  on  the — day  of  April,  1879,"  which 
would  make  the  date  of  his  birth  in  April,  1858.  In  his  supplemental 
and  amended  petition  filed  in  the  same  case  he  alleges  he  "arrived  at  full 
tige  on  April  29,  1880,  which  would  make  the  date  of  his  birth,  April 
29,  1859;  while  the  decree  in  the  same  case  entered  May  21,  1881,  finds 
that  "this  proceeding  was  commenced  within  one  year  after  said  infant's 
becoming  of  age,"  and  being  commenced  January  14,  1880,  would  make 
him  of  age  sometime  between  January  14,  1879,  and  January  14,  1880, 
and  would  so  far  as  this  decree  could  have  any  weight  fix  the  date  of  his 
birth  1n  1858  or  in  the  early  part  of  1859. 

The  plaintiff  claims  that  the  defendant  was  a  child  taken  by  Mrs. 
Kendall  to  raise  or  care  for  after  the  death  of  her  Httle  daughter  Mary; 
that  it  was  obtained  from  Covington  througli  a  Mrs.  Holden,  that  he  was 
brought  to  her  house  early  in  the  spring  of  1859,  and  was  then  a  child 
eight  or  nine  months  old,  and  just  beginning  to  walk  or  stand. 

The  defendant  claims  that  in  addition  to  the  manner  of  treatment  of 
him  by  Mrs.  Kendall,  which  I  Tiave  already  spoken  of,  that  she  made 
certain  declarations  admitting  that  he  was  her  child. 

The  witness,  Mrs.  George  testifies  that  when  she  was  hired  Mrs.  Ken- 
dall "told  me  that  was  her  little  boy"  (referring  to  the  defendant)  and  that 
"^e  always  told  me  he  was  her  little  boy;  she  never  told  me  anything 
else."  Mrs.  Howard  says  "she  used  to  bring  him  there  a  baby  *  * 
she  always  told  me  it  was  her  baby,  and  I  used  to  do  up  clothes  for  her 
when  he  was  a  baby,  and  she  told  me  he  was  hers"  *  *  that  she  "did 
not  like  anything  said  about  that  boy,  said  it  was  hers  and  did  not  like 
any  body  to  say  anything  about  it."  *  *  "She  said  that  that  boy, 
(referring  to  defendant)  was  a  good,  faithful  boy."  She  said,  referring 
to  the  defendant  and  plaintiff,  "these  are  my  children,  an"d  I  would  like  to 
see  them,  I  would  like  to  have  them  look  nice."  ^ 

Mrs.  Gibbs  says,  "she  told  me  they,  (referring  to  the  defendant  and 
plaintiff)  were  hers.  She  told  me  they  were  her  children,  never  heard 
anything  else  when  she  died.  She  always  told  me  it  (referring  to  de- 
fendant) was  her  child,  and  he  was  very  delicate."  Mrs.  Conway,  who 
knew  her  during  the  last  year  of  her  life,  says  "I  heard  her  always  say  that 
Walter  and  Harry  were  both  her  children.  She  told  me  Walter  was  her 
son  and  she  called  him  John  Walter  Kendall  after  her  father  in  the  old 
country." 
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And  Mrs.  Applegate  who  knew  her  for  the  last  six  months  of  her  life, 
says,  "She  has  often  spoken  to  me  about  her  trouble,  saying  what  she 
thought  when  Walter  was  born  and  the  doctor  told  her  it  was  a  boy. 
She  said  if  he  lived  to  be  twelve  years  old,  she  woulci  not  ask  anything 
of  any  man.  He  was  a  little  fellow,  and  he  was  no  good  to  her  and  she 
thought  as  he  was  that  large  he  ought  to  be  of  more  service." 

As  opposed  to  these  declarations,  the  plaintiff  offers  the  testimony 
of  Mr.  Kendall,  his  father,  his  aunt  Mrs.  Mason  who  was  a  sister  of  Mrs. 
Kendall,  Mr.  Bell,  and  John  McDowell  Kendall  as  to  her  declarations 
and  explanations  of  getting  the  child  t?hrough  Mrs.  HoHen,  her  reason 
for  getting  it;  and  their  statements  as  to  its  apparent  age  when  she  got 
it  and  the  time  she  brought  it  to  her  home. 

The  testimony  of  Mrs.  Mason  as  to  her  sister's  declarations  are  state- 
ments about  the  child,  and  when  and  where  she  got  it,  given  on  page 
130  of  t?he  printed  evidence,  is  very  important,  and  is  very  clear. 

The  defendant  also  claims  that  the  crowning  evidence  of  the  allega- 
tion that  he  is  the  son  of  Mrs.  Kendall  is  the  fact  that  she  had  him 
baptized  as  her  son,  and  gave  him  the  name  of  her  father. 

It  being  an  established  fact  as  I  have  already  found,  that  Mrs.  Kendall 
gave  birth  to  a  child,  Mary,  on  or  about  December  6, 1858,  it  is,  of  course, 
a  physical  impossibility  for  her  to  have  given  birth  to  the  defendant  on 
or  about  the  1st  of  April,  1859,  as  stated  in  the  baptismal  register  and  in 
his  supplemental  and  amended  answer  in  case  61,219;  and  there  is  no 
claim  on  the  part  of  the  defendant  that  he  was  born  before  the  little  girl, 
Mary.  It  is  also  equally  impossible  for  Mrs.  Kendall  to  have  given  birth 
to  the  defendant,  after  the  birth  of  the  daughter  Mary,  and  that  the  de- 
fendant should  have  been  eiglit  or  nine  months  old  when  first  seen  by  the 
witnesses  Bell,  John  McDowell  Kendall  and  Jennie  Mason,  early  in  the 
spring  of  1859,  and  a  child  just  beginning  to  walk  when  the  defendant 
was  taken  to  Pensacola  in  July,  1859,  as  testified  by  Andrew  J.  Kendall ; 
and  the  fact  that  he  must  have  been  that  old  in  the  spring  of  1859,  is  borne 
out  by  the  testimony  of  Mrs.  George,  one  of  his  own  witnesses,  who  in  her 
deposition,  says  that  when  she  went  to  work  for  Mrs.  Kendall  in  1854, 
(and  it  must  have  been  in  the  fall,  as  it  was  before  plaintiff  was  born), 
Walter,  the  defendant,  was  then  going  to  school,  and  used  to  go  to  and 
from  school  by  himself;  it  being  hardly  probable  that  a  child  less  than 
six  years  of  age  would  be  attending  sdhool,  and  going  backwards  and  for- 
wards therefrom  by  himself. 

But  the  defendant  claims  that  it  is  a  well  settled  rule  of  law,  that  the 
acts  and  declarations  of  a  party,  acting  and  speaking  like  a  parent,  raises 
the  greatest  of  presumptions  that  such  party  is  the  parent  so  apparently 
held  out.     This  is  true,  but  such  presumption  can  be  rebutted. 

It  is  rebutted  here,  and  does  the  evidence  in  this  case  establish  that 
the  defendant  is  the  son  of  Mary  Kendall?  To  this  inquiry  the  answer 
must  be  in  th^  negative. 

First — Because  it  is  a  physical  impossibility  for  Mrs.  Kendall  to  have 
given  birth  to  a  child  on  or  about  April,  1859,  the  date  of  defendant's 
birth  given  in  the  baptismal  register,  and  in  the  pleadings  in  case  61.21&, 
she  having  given  birth  to  a  child  on  or  about  December  6, 1858. 

Second— Because  the  testimony  establishes  the  fact  that  in  the  spring 
of  1859,  the  defendant  must  have  been,  at  least,  eight  months  old. 

Third — Because  the  testimony  clearly  establishes  that  defendant  was 
brought  to  the  home  of  Mrs.  Kendall  in  the  spring  of  1859  by  a  Mrs. 
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Holden,  was  then  about  eight  months  old,  and  was  then  taken  by  Mrs. 
Kendall  to  raise  or  be  cared  for,  being  taken  to  mitigate  her  grief  at  the 
loss  of  her  child,  Mary. 

The  facts  and  declarations  of  Mrs.  Kendall  with  respect  to  the  defend- 
ant can  be  reconciled  with  the  finding  that  he  was  not  her  child,  but 
simply  taken  by  her  out  of  charitable  motives  and  as  a  relief  from  her 
own  grief;  and  especially  so  as  to  declarations,  when  it  is  realized  that  so 
many  years  have  elapsed,  and  witnesses  may  have  unconsciously  tinged 
their  recollections,  of  the  exact  language  or  substance  used  by  Mrs.  Ken- 
dall by  their  own  impressions  or  views.  And  the  matter  of  his  baptism 
can  also  be  reconciled  with  this  finding,  when  it  was  remembered  that 
as  a  good  catholic  she  was  unwilling  to  have  him  encounter  the  perils  of 
the  European  trip  which  they  were  just  about  to  take,  without  his  being 
shielded  by  that  sacred  rite  which  was  essential  to  his  salvation  in  case 
of  death ;  that  having  treated  him  so  long  as  a  son  she  would  naturally 
give  the  poor  waif  her  own  family  name,  when  she  felt  towards  him  as 
she  certainly  did  manifest  by  her  kind  acts  to  him  and  words  about  him, 
mudh  of  the  love  of  a  parent,  and  looked  upon  him  as  an  adopted  child. 
I  therefore  find  that  the  defendant,  John  Walter  Kendall,  was  not  the 
son  of  Mary  Kendall,  whose  maiden  name  was  Mary  O'Connor;  that  the 
plaintiff  is  entitled  to  have  his  title  quieted  as  to  the  claim  of  the  defendant, 
whose  answer  and  cross-petition  is  dismissed  at  his  costs. 

W.  H.  Baldwin  and  Frank  Burner,  for  plaintiff. 

Hildebrant  &  Hildebrant,  for  defendant. 


HUSBAND  AND  WIFE— BILLS  AND  NOTES,  4 

[Hamilton  Common  Pleas  Court,  1882.] 
tCORWIN  V.  COOK  et  al. 

1.  A  married  woman  having  a  separate  estate,  may  charge  the  same  in  equity,  hj 

the  execution  of  a  promissory  note  as  surety  for  the  pre-existing  debt  of  her 
husband  or  another. 

2.  Where  there  is  an  express  declaration  in  the  instrument  of  an  intention  to  charge 

the  separate  estate  of  a  married  woman,  the  same  cannot  be  contradicted  or 
controverted  in  the  absence  of  fraud  or  undue  influence  to  obtain  the  wife's 
signature  thereto. 

3.  Where  there  is  such  express  declaration  of  the  intention  to  charge  stKh  separate 

estate,  it  is  not  necessary  to  show  that  the  debt  was  contracted  for  the  wife's 
direct  benefit,  or  the  benefit  of  her  separate  property. 

CONNER,  J. 

Plaintiff  brings  this  action,  based  on  a  promissory  note,  in  the  following  lan- 
guage and  figures,  viz.: 

$345.82.  Cincinnati.  Tan.  22,  1878. 

Ninety  days  after  date,  we,  or  either  of  us,  promise  to  pay  to  the  order  of  H. 
R.  Corwin,  the  sum  of  three  hundred  and  forty-five  and  82-100  dollars.  Value 
received    This  note  to  be  binding  upon  the  separate  property  of  Isabella  C.  Cook. 

Signed:  M.  H.  COOK, 

ISABELLA  C.  COOK. 

And  he  alleges  further  in  his  petition  that  there  are  no  credits  or  endorsements 
on  said  note;  that  said  Isabella  C.  Cook  is  now,  and  was  at  the  time  of  the  execu- 
tion of  said  tiote  the  owner  of  certain  real  estate  as  her  separate  property;  that  it 
was  her  intention  in  the  making  and  delivery  of  the  said  note  to  charge  the  payment 
of  it  upon  said  real  estate,  and  that  it  was  upon  the  faith  and  credit  of  said  separate 

fThis  opinion  was  affirmed  by  the  district  court.     See  opinion.  Post^  12  B.,  157. 
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property,  that  said  note  was  given  and  accepted;  that  the  amount  of  said  note  is 
wholly  unpaid  and  ought  to  be  declared  and  adjudged  a  lien  upon  said  real  estate; 
and  he  prays  that  the  amount  due  upon  said  note  may  be  declared  a  lien  upon  said 
separate  estate  of  said  Isabella  C.  Cook,  that  the  same  may  be  ordered  to  be  sold, 
and  the. application  of  the  proceeds  to  the  payment  of  the  same,  and  for  a  personal 
judgment  against  each  of  the  defendants  and  signers  of  said  note. 

The  defendant,  Isaibella  C.  Cook,  in  her  amended  answer,  admits  her  signing  of 
said  note,  and  ownership  of  said  real  estate  as  her  separate  property;*  she  also  avers 
tjiat  her  signature  to  said  note  was  obtained  by  her  husband,  acting  as  the  agent  of 
the  plaintiff,  by  the  exercise  of  jindue  influence. 

The  testimony  clearly  establishes,  that  the  plaintiff  had  had  (or  several  years 
dealings  with  the  defendant  M.  H.  Cook,  selling  him  lumber  for  his  business  of  man- 
ufacturing boxes;  that  he  was  slow  in  making  payments,  and  the  plaintiff  would  not 
give  him  very  much  credit;  that  one  of  his  notes  had  matured  and  was  unpaid;  that 
M.  H.  Cook  wished  it  extended;  and  wished  to  get  some  more  lumber;  that  plaintiff 
would  not  extend  the  note,  or  sell  any  more  lumber  without  he  was  furnished  some 
security;  that  H.  M.  Cook,  being  unable  to  offer  any  other  security,  without  any 
authority  from  his  wife,  offered  to  have  her  sign  the  note,  it  being  known  previously, 
or  was  then  made  known  to  the  plaintiff,  that  she  had  a  separate  ejtate;  that  plaintiff 
agreed  to  accept  said  security,  went  to  his  attorney  and  had  the  note  in  question 
drawn  with  the  express  purpose  of  charging  her  separate  estate,  and  then  to  deliver  k 
to  Mr.  Cook  to  be  signed  \jn^  himself  and  his  wife;  that  Mr.  Cook  presented  it  to  his 
wife  just  as  he  was  leaving  the  bceakfast  table  to  go  to  his  business,  no  one  else  being 
present;  that  she  then  signed  it,  but  was  not  aware  until  after  this  action  was  brought 
that  there  was  a  clause  in  it  specially  binding  her  separate  estate  for  the  payment  of 
it;  that  by  far  the  largest  part  of  this  note  represented  the  principal  and  interest  of 
the  old  note  that  was  due  and  unpaid,  and  the  remainder  was  for  the  small  amount 
of  lumber  which  was  furnished  at  the  time  Mr.  Cook  agreed  to  get  this  note  signed 
by  his  wife;  that  the  plaintiff  never  met  or  had  any  dealings  with  Mrs.  Cook  directly; 
and  that  no  part  of  this  lumber,  the  value  of  which  was  included  in  the  old  note,  or 
which  was  furnished  when  this  note  was  agreed  on  between  plaintiff  and  Mr.  Cook, 
went  into  or  was  used  for  the  benefit  of  Mrs.  Cook's  separate  estate. 

Such  being  the  testimony,  the  question  is  squarely  presented,  whether  or  not  a 
wife's  separate  estate  is  bound  for  the  payment  of  a  promissory  note  which  she  has 
signed  simply  and  solely  as  a  surety  for  her  husband,  and  to  pay  a  pre-existing  debt 
of  his  extended  by  n:\eans  of  such  a  note,  neither  she  nor  her  separate  estate  having 
received  any  direct  benefit  from  the  original  indebtedness.  No  case  exactly  like  it 
has  been  decided  by  our  supreme  court,  all  the  cases  heretofore  passed  by  that  court 
lacking  the  important  feature  of  this  case,  namely,  an  express  declaration  in  the 
instrument  itself  of*an  intention  to  charge  her  separate  estate;  and  in  all  those  cases 
the  court  had  to  infer. or  imply  such  an  intention  from  the  circumstances  of  the  case, 
or  the  acts  and  declarations  of  the  party  whose  property  was  soug'ht  to  be  charged, 
and  to  support  such  inference  or  implication,  the  court,  in  every  instance,  had  to  find 
that  the  contract  sought  to  be  enforced  was  for  the  benefit  of  the  wife  or  her  separate 
estate. 

In  the  case  at  bar  this  intention  being  unequivocally  expressed  in  the  note  itself, 
it  cannot  be  contradicted  by  any  testimony,  because  such  testimony  would  contradict 
a  written  instrument,  and  because  Mrs.  Cook  cannot  testify  as  to  her  intention  when 
signing  the  note,  the  only  other  person  then  present  being  her  husband. 

Nor  can  it  be  reasonably  claimed,  or  if  claimed,  the  testimony  will  not  bear  it 
out,  that  any  fraud  or  imposition  was  practtced  on  Mrs.  Cook  by  tl'e  plaintiff,  or  that 
Mr.  Cook  in  getting  her  signature  acted  as  the  agent  of  the  plaintiff,  and  not  for 
himself.  Mr.  Corwin  did  only  what  any  business  man  had  a  right  to  do.  namely, 
demand  security  for  the  debt  if  it  was  to  be  extended,  or  more  lumber  sold.  and.  if 
satisfied  with  the  signature  of  Mrs.  Cook  and  the  charging  of  her  separate  estate, 
when  it  was  offered  by  her  husband,  even  without  her  authority,  he  had  a  right  to  give 
the  note  to  Mr.  Cook  to  be  signed,  and  to  accepi  it  when  signed  by  hrni  and  Mrs. 
Cook.  He  was  not  bound  to  inquire  what  took  place  between  her  and  her  husband 
when  she  signed  it,  but  he  had  a  right  to  presume,  when  he  saw  her  signature  to  it, 
that  she  knew  what  she  was  signing,  and  that  she  intended  to  and  did  charge  her 
separate  estate  if  she  had  power  so  to  do. 

And  this  brings  us  to  the  main  question  in  the  case,  namely,  had  she.  a  married 
woman,  the  power  to  charge  her  separate  estate  as  surety  for  her  husband  for  the 
payment  of  his  pre-existing  debt? 

2    L.  B.        i?8 
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The  case  of  Williams  v.  Urmston,  35  O.  S.,  296,  is  nearest  the  case  at  bar  of  any 
decision  I  have  seen,  and  is,  I  think,  decisive  of  it,  the  only  points  of  difference 
between  the  cases  being,  that  in  Williams  v.  Urmston  there  was  no  declaration  of  an 
intention  to  charge  the  separate  estate  of  the  wife,  while  there  is  such  a  declaration 
here;  and  in  Williams  v.  Urmston  there  is  testimony  tending  to  show  that  the  credit 
was  partly  given  on  the  faith  of  the  wife's  estate  fortne  goods  charged  on  the  account 
which  was  subsequently  extended  Dy  the  note  given  by  the  husband  and  wife,  and 
that  the  wife  derived  some  immediate  "benefit  from  the  goods  purchased;  while  in 
the  case  at  bar,  there  is  no  question  but  that  the  credit  of  the  wife's  estate  was  not 
relied  on  when  the  lumber  was  sold,  nor  did  she  derive  any  direct  benefit  from  the 
credit  given  her  husband  in  payment  thereof,  nor  in  the  use  of  the  lumber,  but  the 
extension  of  the  payment  of  the  old  note  was  made  solely  on  the  faith  of  her  separate 
estate. 

The  syllabus  of  Williams  v.  Urmston  is  as  follows: 

"I.  A  married  woman  having  separate  estate,  may  charge  the  same  in  equity, 
by  execution  of  a  promissory  note  as  surety  for  "her  husband  or  another. 

"2.  Where  a  married  woman,  having  a  separate  estate,  executes  a  promissory 
note  as  surety  for  the  principal  maker,  a  presumption  arises,  that  she  thereby  intends 
to  charge  her  separate  estate  with  its  payment.  And  a  court  of  equity  will  carry  such 
intention  into  effect  by  subjecting  such  estate  to  the  payment  of  the  debt,  in  the 
mode  prescribed  by  the  statute." 

Judge  Boynton,  in  his  decision,  says:  "The  power  of  a  married  woman  to  bind 
her  separate  estate,  in  equity,  for  the  payment  of  a  promissory  note,  on  which  she 
becomes  surety,  although  denied  in  Perkins  v.  Elliott,  23  N.  J.  Eq.,  526,  is  sustained 
by  a  great  weight  of  authority.  It  rests  on  the  principle,  now  well  setUed  in  courts 
of  equity,  that  as  respects  her  separate  estate,  she  is  to  be  treated  as  feme  sole  to  the 
extent  of  her  power  of  disposition  over  the  same,  and  as  fully  capable  of  binding  it 
by  engagements  entered  into  in  respect  to  it  as  if  the  common  law  disability  of 
coverture  were  removed.  *  *  ♦  Any  engagement  that  she  could  enter  into,  were 
she  sui  juris,  and  by  which  she  could  create  a  debt,  binding  at  law,  she  may  in  equity 
charge  upon  her  separate  estate,  unless  in  so  doing  she  exceeds  the  limitation,  if  any 
there  be,  upon  the  jus  disponendi.  Pollock  on  Principles  of  Contracts,  73.  ♦  *  ♦ 
But  when  she  executes  a  note,  either  as  principal  maker  or  surety,  and  has  not  been 
deceived  in  so  doing,  nor  subjected  to  any  undue  influence,  we  think  a  just  inference 
arises  that  she  thereby  intended  to  deal  on  account  of  her  estate,  and  to  bind  the 
same  in  payment  of  the  note,  and  that  as  the  necessary  result,  a  court  of  equity  will 
give  effect  to  such  intention  by  subjecting  the  estate  to  the  payment  of  the  note  in 
the  mode  prescribed  by  the  statute  for  enforcing  claims  against  the  estate  of  a  married 
woman.  Her  liability,  or  rather  that  of  her  estate,  does  not  depend  on  whether  or 
not  the  debt  incurred  on  its  account  is  beneficial  to  her  or  otherwise.  If  made,  and 
no  fraud  or  imposition  is  shown,  the  court  cannot  reftrse  relief  from  the  mere  fact 
that  the  engagement  entered  into  proves  unprofitable  and  injurious. 

From  this  decision  and  the  authorities  therein  cited,  it  clearly  follows  that  Mrs. 
Cook  had  the  right  to  charge  her  separate  estate^  by  signing  as  surety  for  her  hus- 
band, a  note  given  for  a  pre-existing  debt.  And  from  the  fact  that  her  intention  to 
charge  the  separate  estate  is  distinctly  declared  in  the  note,  and  that  no  fraud  was 
practiced  upon  her,  it  must  be  conclusively  presumed  that  such  was  her  intention. 
And  the  note  being  unpaid,  the  plaintiff  is  entitled  to  have  the  same  declared  a  lien 
upon  such  separate  estate  and  have  the  same  sold  for  its  payment;  and  he  is  also 
entitled  to  personal  judgments  against  both  Mr.  and  Mrs.  Cook. 

The  decree  will  be  prepared  accordingly. 


DEVISE  WITH  POWER  OF  SALE.  6 

[Hamilton  Common  Pleas  Court,  1882.] 
tSARGENT,  Executor,  v.  SIBLEY. 

1.  Under  an  authority  in  a  will  to  executor  to  invest,  manage  and  control  the  estate 

as  in  his  judgment  will  be  best  calculated  to  combine  safety  with  productive- 
ness, the  executdr  may  make  jcontracts  for  the  sale  of  unproductive  property. 

2.  A  petition  in  a  suit  to  enforce  such  a  contract  must  allege,  that  plaintiff  could 

deliver  possession  at  the  time  of  tendering  deed. 

fFor  decision  of  district  court  dismissing  petition  in  this  case,  see  6  Dec.  R., 
1219;  (s.  c.  13  Am.  Law  Rec,  33.) 


Vol.  VIII.  LAW  BUIvIvBTIN. 435 

6  Sargent,  Executor,  v.  Sibley. 

Demurrer  to  the  petition  on  the  ground  that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  petition  alleges  that  plaintiff  is  the  executor  of  the  estate  of  Daniel  B.  Sar- 
gent, who  died  seized  of  certain  real  estate  on  College  Hill,  in  this  county;  "that  by 
said  will  the  said  Daniel  B.  Sargent  gave  and  devised  to  plaintiff  and  his  heirs  all  his 
property,  real  and  personal,  in  trust  for  diverse  purposes,  and  after  providing  for  the 
payment  of  debts,  funeral  expenses  and  costs  of  administration,  the  said  will  vested 
in  plaintiff  full  power  and  authority  to  invest,  manage  and  control  the  residue  of  said 
estate  in  such  manner  as  may  in  his  (plaintifiF's)  judgment  be  best  calculated  to  coni- 
bine  safety  with  productiveness;"  that  said  real  estate  described  in  the  petition  is 
unimoroved  and  unproductive,  and  that,  in  plaintiff's  judgment,  it  became  advisable 
to  seU  the  same  and  invest  the  proceeds  thereof,  said  course  being  best  calculated  to 
combine  safety  with  productiveness  in  the  management  of  said  estate  and  of  his  trust 
That  in  pursuance  thereof  he  entered  into  a  written  agreement  with  the  defendant  to 
sell  him  said  property  for  $6,000;  and  that  subsequently' to  the  making  of  said  agree- 
ment, he  applied  to  the  probate  court  for  leave  to  »cn  said  property,  and  that  there- 
upon the  court  ordered  such  sale  for  a  sum  not  less  than  $5,000;  that  on  the  following 
day  he  tendered  the  defendant  a  deed  therefor,  and  demanded  payment  in  accordance 
with  the  terms  of  their  said  agreement,  but  that  the  defendant  refused  to  accept  the 
same  or  make  payment  for  said  land,  and  he  has  ever  since  so  refused,  and  he  prays 
for  specific  performance  of  said  agreement. 

The  defendant  demurs  to  the  petition  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  points  raised  on  the  demurrer  by  counsel  for  defendant  are: 

1.  That  the  plaintiff  has  no  right  to  sell,  by  virtue  of  the  terms  of  the  will,  and 
can  only  sell,  as  an  ordinary  executor,  to  pay  debts,  and  that  it  is  admitted  this  sale 
is  not  made  for  the  purpose  ©f  paying  debts,  but  simply  for  re-investment  of  the 
proceeds. 

2.  That,  as  the  written  agreement  of  sale  provided  for  payment  only  on  delivery 
of  possession  of  said  land,  it  is  necessary  that  the  plaintiff  should  show^he  had  pos- 
session, and  actually  gave  or  tendered  it  before  demanding  tlie  purchase  money. 

Counsel  for  plaintiff  maintain  that  the  executor,  as  trustee,  had  full  power  to 
sell  under  the  language  of  the  will,  and  that  if  he  had  not  such  power,  he  was  author- 
ized to  do  so  by  the  proceedings  in  the  probate  court;  and  that  by  the  tender  of  the 
deed,  he  tendered  possession,  and  that  no  allegation  is  necessary  that  he  was  then  in 
possession. 

It  seems  to  me  that  a  fair  and  reasonable  construction  upon  the  language  of  the 
petition  which  I  take  to  be  the  language  of  the  will  vesting  in  the  plaintiff  "full  power 
and  authority  to  invest,  manage  and  control  the  residue  of  said  estate  in  such  manner 
as  may  in  his  judgment  be  best  calculated  to  combine  safety  with  productiveness," 
would  imply  a  power  of  sale,  whenever  and  upon  such  terms  as  to  the  trustee  seemed 
best;  and  that  such  must  have  been  the  intention  of  the  testator.  This  construction 
is  also  rendered  more  reasonable  by  the  fact  that  the  property  In  question  is  unim- 
proved and  unproductive,  and  must  be  sold  in  order  "best  to  combine  safety  with 
productiveness." 

While  there  are  numerous  authorities  sustaining  the  construction  I  have  given, 
the  case  of  Livingston  v.  Murray,  39  How.  Prac.  (N.  J.),  102,  is  speciallv  in  point. 

But  if  there  was  no  authority  under  the  will  to  make  the  sale,  such  defect  was 
cured  by  the  proceedings  in  the  probate  court;  and  I  am  of  opinion  that  such  sale 
would  not  necessarily  have  *o  be  confirmed  by  the  court. 

As  to  the  second  ground  claimed  by  counsel  for  defendant,  that  there  should  be 
an  allegation  of  ownership  and  possession  at  the  time  of  tendering  the  deed  and 
demanding  the  purchase  money,  if  is  well  taken;  as  it,  is  shown  by  the  petition  that 
said  agreement  was  made  on  the  18th  of  March,  1882;  that  the  authority  to  sell  from 
the  probate  court  was  obtained  on  the  r2th  of  April,  which  was  to  sell  at  not  less 
than  $5,000,  and  that  the  tender  of  the  deed  and  demand  on  the  defendant  was  made 
on  the  13th  of  April,  and  it  by  no  means  follows  that  the  court  and  the  defendant 
are  bound  to  assume  that  plaintiff  did  not,  between  the  18th  of  March,  and  the  13th 
of  April,  make  some  sale  or  contract  with  respect  to  said  land  which  did  or  might 
affect  his  title  to  or  possession  of  said  land,  and  which  would  interfere  with  his  power 
to  deliver  possession  to  the  defendant  under  said  agreement. 

The  demurrer  will  therefore  be  sustained  with  leave  to  file  amended  petition 
within  twenty  days. 
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FRAUDULENT  CONVEYANCE-  7 

[Hamilton  Common  Pleas  Court,  1882.] 

GEORGE  MASON  v.  PETER  EICHELS  AND  WIFE. 

When  property  is  purchased  and  paid  for  by  a  husband,  but  conveyed  to  wife,  to 
defraud  creditors,  it  is  not  such  a  transfer  or  conveyance  as  is  ^'utterly  void  and 
of  no  effect,"  under  section  4196,  Revised  Statutes;  nor  is  the  remedy  to  be 
sought  under  6344,  Revised  Statutes,  regulating  assignments  for  the  benefit  of 
creditors;  but  by  action  in  the  nature  of  creditor's  bill. 

CONNOR,  I 

Demurrer  to  petitioo  on  the  ground  that  same  does  not  state  facts 
sufficient  to  constitute  cause  of  action.  ^ 

The  petition  alleges  the  recovery  of  a  judgment  by  the  plaintiff 
against  the  defendant,  Peter  Eichels;'that  the  same  is  unsatisfied  and 
unreversed;  that  an  execution  thereon  was  levied  on  certain  real  estate, 
standing  in  the  name  of  his  wife ;  that  said  Peter  Eichels  is  insolvent  and 
has  no  property  liable  to  execution,  whereof  plaintiff  can  make  the  amount 
of  his  uidgment:  tliat  said  Peter  Eichels  purchased  the  real  estate  levied 
on,  paid  the  consideration  therefor,  "but,  with  the  intent  and  for  the  pur- 
pose, as  tfie  said  A.  M.  Eichels  then  well  knew,  (and  without  consideration 
froAi  her),  of  delaying,  hindering  and  defrauding  this  plaintiff  out  of  his 
claim,  and  others,  the  creditors  of  said  Peter  Eichels,  out  of  their  just 
demands  and  claims  against  bim,  caused  the  title  to  said  real  estate  to 
be  conveyed  to  said  A.  M.  Eichels. 

Wherefore  plaintiff  prays,  said  deed  *  *  to  said  A.  M.  Eichels 
be  declared  null  and  void,  and  be  wholly  set  aside,  and  said  real  estate 
ordered  and  adjudged  to  be  appraised,  advertised  and  sold,  and  the  pro- 
ceeds be  applied  to  the  payment  of  plaintiff's  judgment. 

The  defendant's  counsel,  in  their  brief,  seem  to  claim  that  the  petition 
is  defective,  because  the  sheriff  has  not  levied  on  the  property,  standing 
as  it  did,  in  the  name  of  Mrs.  Eichels ;  and  because  there  is  an  inconsist- 
ency between  the  allegation,  that  Peter  Eichels  was  insolvent  and  had 
no  property  subject  to  execution,  and  tlie  allegation  that  this  real  estate 
really  belonged  to  him.  Ordinarily,  of  course,  the  sheriff  can  only  levy 
an  execution  upon  property  standing  in  the  name  of  the  judgement  debtor, 
but  in  the  case  at  bar  this  levy  is  not  such  an  invalid  act  as  would  make 
the  petition  herein  defective,  for  the  reason  hereinafter  stated.  As  to  the 
alleged  inconsistency  of  the  allegations  of  Peter  Eichel's  insolvency 
and  his  ownership  of  real  estate  in  question,  it  is  sufficient  to  say  that  both 
can  be  construed  together  as  being  a  statement  that  he  had  no  other 
property  than  that  standing  in  his  wife's  name,  (but  which  is  claimed  to 
be  really  his),  which  was  subject  to  execution,  and  without  his  ownership 
in  that  he  would  be  wholly  insolvent. 

But  an  inspection  of  the  petition  shows  that  it  is  defective,  because 
of  the  remedy  sought.  It  is  evident  that  the  pleader  must  have  deemed 
such  a  case  of  alleged  fraud  in  the  taking  the  property  in  his  wife's  name 
to  be  one  that  came  under  section  4196  Revised  Statutes,  (Section  2  of 
the  Statute  of  Frauds),  and  whose  remedy  was  to  be  sought  in 
setting  aside  the  deed  as  being  made  to  defraud  creditors,  and  which 
remedy  is  to  be  sought  under  section  6344  Revised  Statutes.  (Section 
17  of  the  old  act  regulating  assignments  for  the  benefit  of  creditors.) 

But  it  was  decided  in  the  case  of  Shorten  v.  Woodrow,  34  O.  S.,  645, 
that  said  section  17  of  the  Assignment  act  did  not  "enlarge  the  class  of 


J 


Vol.  VIIL  LAW  BULLETIN.  437 


Mason  v.  Eichels  and  Wife. 


transfers  or  conveyances,  which  section  2  of  the  Statute  of  Frauds  declares 
"shall  be  deemed  utterly  void  and  of  no  effect."  Its  puipose  was  to  supply 
a  new  remedy  to  creditors,  by  autlhorizing  the  fraudulent  conveyance 
or  transfer  to  be  converted  into  an  assignment  at  the  suit  of  a  creditor, 
and  the  fund  to  be  distributed  if  the  creditors  so  elect,  in  the  same  manner 
as  if  the  debtor  had  formally  assigned  the  property  conveyed  for  the  equal 
benefit  of  all  his  creditors.  But  the  conveyance  which  lays  at  the  foun- 
dation of  the  proceeding,  and  upon  which  alone  the  statute  was  designed 
to  operate,  is  the  fraudulent  conveyance  of  the  debtor  himself." 

But  the  court  there  held  that  neither  statute  applied  to  a  case  where 
the  property  was  transferred  by  the  orders  of  the  husband  to  a  third 
party  and  by  him  to  the  wife;  and,  of  course,  would  have  no  application 
to  a  case  like  the  one  at  bar,  where  the  transfer  is  alleged  to  "have  been 
made  by  order  of  the  husband  from  the  party  of  whom  the  purchase  was 
made,  directly  to  the  wife. 

In  that  case  it  was  also  held  that  where  a  creditor  had  levied  on  the 
property  as  that  of  the  husband,  such  levy  should  not  be  disturbed, 
since  it  tended  to  give  priority ;  so  it  will  not  be  disturbed  in  the  case  at  bar. 

While  the  facts  set  out  in  the  case  of  Combs  v.  Watson,  32  O.  S., 
228,  would  tend  to  show  that  the  views  of  the  supreme  court  were  then 
different  on  this  question  from  the  ruling  established  in  Shorten  v.  Wood- 
row,  supra,  yet  it  is  sufficient  to  say  that  Combs  v.  Watson,  supra,  went  off 
on  another  point,  and  if  at  all  decisive  on  the  question  at  issue  here,  was 
overruled  by  Shorten  v.  Woodrow. 

Applying  the  principle  established  in  Shorten  v.  Woodrow,  it  is  evi- 
dent that  the  pleader  has  asked  in  the  petition  for  d  remedy,  when  he  asks 
the  deed  to  Mr.  Eichels  to  "be  declared  null  and  void  and  be  wholly  set 
aside,"  that  he  does  not  really  wish,  as  the  result  of  his  prayer,  if  it  was 
granted,  would  be  to  put  the  property  back  in  Thornbury  and  wife,  and 
where  the  creditors  of  Eichels  could  not  get  at  it.  His  petition  should 
be  in  the  nature  of  a  creditor's  bill,  setting  up  substantially  the  facts 
already  alleged,  and  asking  that  Mrs.  Eichels  be  held  to  hold  the  property 
in  trust  for  Eichels,  and  subject  to  fhe  payment  of  his  debts,  and  praying 
for  a  sale  of  it,  and  the  application  qf  the  proceeds  so  far  as  may  be  neces- 
sary to  the  payment  of  plaintiff's  judgment,  etc. 

The  demurrer  will  therefore  be  sustained,  and  twenty  days  will  be 
allowed  to  file  amended  petition. 


8  ATTACHMENT. 

[Hamilton  Common  Pleas  Court,  1882.] 
BUCHANAN  et  al.  v.  MITCHELL  et  al. 

1.  Indebtedness  due  a  co-partnership  cannot  be  garnisheed  to  pay  the  separate 

debt  of  either  partner,  nor  the  debt  of  another  firm  of  which  a  member  of  the 
first  co-partnership  is  also  a  member. 

2.  Answer  of  garnishee  will  be  held  conclusive  in  absence  of  objection  within  reas- 

onable time,  and  in  such  case  if  no  indebtedness  is  shown  by  said  answer, 
attachment  may  be  dismissed  and  garnishees  discharged  upon  motion  of  the 
defendant. 

CONNOR,  J. 

Motion  to  dismiss  attachment  and  discharge  the  garnishee. 

This  action  was  brought  by  the  members  of  a  late  firm  against  the 
members  of  another  firm  that  had  been  dissolved,  for  a  balance  due  on 
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an  account  for  grain  and  other  merchandise,  and  money  in  the  hands  of 
a  third  firm  was  garnisheed,  on  the  ground  that  one  of  the  defendants 
was  a  non-resident  of  Ohio,  and  that  he  was  a  member  of  the  firm  to  whom 
the  garnishees  were  indebted. 

The  grounds  of  the  motion  to  dismiss  the  attachment  and  discharge 
the  garnishees,  are  three  in  number,  viz: 

1.  *That  the  claim  sued  for  is  a  joint  liability  of  defendants,"  and 
that  therefore  the  separate  property  of  one  of  the  defendants  cannot  be 
attached,  nor  an  indebtedness  to  him  be  garnisheed. 

2.  "One  of  the  defendants  is  not  a  non-resident  of  Ohio,  and  was 
not  when  the  attachment  was  issued;"  and  the  indebtedness  sued  on  being 
a  joint  obligation  the  non-residence  of  one 'of  the  defendants  will  not 
authorize  the  issuing  of  an  attachment,  but  all  must  be  non-residents  to 
authorize  such  action. 

3.  "That  the  garnishees  do  not  owe  either  of  the  defendants  a  sepa- 
rate debt,  due  to  either  separately,  or  both  jointly;"  and  that  therefore 
the  amount  due  by  the  garnishees  cannot  be  taken  and  applied  to  the  pay- 
ment of  plaintiff's  claim. 

The  answer  of  the  garnishees  discloses  that  they  are  indebted  neither 
to  F.  J.  Mitchell  nor  R.  T.  Sandusky  directly,  the  defendants  in  this  action, 
but  are  indebted  to  the  firm  of  J.  B.  Sandusky  &  Co.,  in  the  sum  of  $378.87, 
of  which  firm  it  is  claimed  R.  T.  Sandusky  is  a  member. 

As  to  the  third  ground  of  the  motion  the  supreme  court,  in  the  case 
of  Myers  v.  Smith.  29  O.  S.,  120,  held  that 

"An  indebtedness  due  to  a  co-partnership  cannot  be  garnisheed  in  the 
hands  of  ttie  debtor  to  pay  the  separate  debt  of  one  of  the  partners." 

And  therefore,  in  the  case  at  bar,  the  indebtedness  being  shown  by 
the  answer  of  the  garnishees  to  be  due  not  to  R.  T.  Sandusky,  but  to  J. 
B.  Sandusky  &  Co.,  it  cannot  be  garnisheed  to  pay  either  the  separate 
debt  of  R.  T.  Sandusky,  whether  or  not  he  be  a  member  of  the  firm  of 
J.  B.  Sandusky  &  Co.,  nor  the  indebtedness  of  F.  J.  Mitcliell  &  Co.,  of 
which  firm  he  was  a  member,  and  the  attachment  should  be  dismissed 
and  the  garnishee  discharged,  if  the  allegations  of  the  answer  of  the  gar- 
nishee are  uncontradicted.  While  it  is  settled  by  the  decisions  in  Railroad 
V.  Peoples,  31  O.  S.,  537;  Myers  v.  Smith,  29  O.  S.,  120,  that  the  plain- 
tiff is  not  bound  by  the  answer  of  the  garnishee  that  he  has  no  property 
of,  nor  is  indebted  to  the  defendant,  but  if  not  satisfied  with  the  answer, 
may  proceed  against  the  garnishee  by  action,  and  while  it  is  so  settled 
by  these  cases  that  an  attachment  will  not  be  discharged  simply  on  the 
ground  of  such  an  answer  of  the  garnishees;  yet,  as  the  answer  of  the 
garnishees  is  said  to  have  been  prepared  by  the  attorneys  of  the  plaintiff 
and  with  their  full  knowledge  of  its  contents,  (and,  as  this  answer  is  in 
t^e  same  handwriting  as  the  petition,  the  claim  seems  to  be  well  fouride3), 
,and  as  no  objection  to  said  answer  nor  action  based  upon  it  has  been 
taken  by  the  plaintiffs,  I  think  it  is  safe  to  assume  that  the  plaintiffs  do 
not  dispute  the  statements  of  said  answer,  and  its  statements  may  be  taken 
as  correct,  and  the  attachments  should  be  dismissed  and  garnishees  dis- 
charged under  the  authority  above  cited. 

As  the  attachment  is  to  be  dismissed  and  garnishees  discharged  by 
reason  of  the  third  ground  mentioned  in  the  motion,  it  is  unnecessary  to 
pass  on  the  other  grounds. 

Motion  to  dismiss  attachment  and  dismiss  garnishees  granted,  and 
thirtv  days  allowed  plaintiff  to  file  petition  in  error. 
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9  McGill  V.  Commissioners. 

9  COUNTY  COMMISSIONERS— ROADS. 

[Superior  Court  of  Cincinnati,  1882.] 
tAMZI  McGILL  v.  COMMISSIONERS  OF  HAMILTON  CO. 

1.  The  act  of  April  20,  1881,  (78  O.  L.,  403,)  authorizing  the  commissioners  of 

Hamilton  county  to  construct  a  road,  is  not  unconstitutional,  as  a  special  act 
conferring  corporate  powers. 

2.  Notwithstanding  that  the  law  makes  it  conditional  to  the  exercise  by  the  com- 

missioners, of  the  authority  granted,  that  a  petition  must  be  filed  signed  by  a 
majority  of  the  freeholders  along  the  road,  the  commissioners  have  the 
authority  to  proceed,  upon  a  petition  not  so  signed. 

HARMON,  J. 

An  injunction  was  allowed  in  April  against  the  county  commissioners  to  prevent 
them  from  proceeding  to  establish,  lay  out  and  construct  a  county  road  under  a 
special  act,  78  O.  L.,  403.  A  motion  has  been  made  to  dissolve  the  injunction,  and 
evidence  has  been  offered,  consisting  of  tTie  records  of  the  county  commissioners, 
and  affidavits.  The  two  grounds  upon  which  the  restraining  order  was  asked  for 
originally,  and  upon  which  it  was  granted,  were  that  while  the  law  makes  conditional 
to  the  exercise  of  the  authority  therein  granted  to  the  county  commissioners  the  filing 
of  a  petition  signed  by  a  majority  of  the  tax  payers  ^long  the  line  of  the  road,  the 
Board  was  acting  upon  a  petition  which  was  not  so  signed;  second,  that  the  act  itself 
is  unconstitutional,  because  it  is  a  special  act  and  confers  corporate  power.  By  a 
supplemental  petition  it  has  been  averred  that  since  the  allowing  of  the  former 
restraining  order,  a  new  petition  has  been  presented  to  the  county  commissioners, 
which,  it  is  now  conceded,  does  contain  the  names  of  a  majority  of  all  the  property 
holders,  but  certain  informalities  and  defects  in  the  proceedings  are  set  up,  and 
furthermore  the  fact  that  the  act  is  unconstitutional  for  the  additional  reason  that  it 
appropriates  money  raised  for  one  purpose  to  another. 

In  the  first  place,  as  to  the  contention  that  acts  of  this  sort  are  to  be  strictly  con- 
strued. It  is  undoubtedly  true  that  all  acts  which  purport  to  give  power  against  the 
citizen,  to  take  his  property,  directly  or  indirectly,  by  levying  an  assessment  upon  it, 
are  to  be  strictly  construed,  but  I  think  that  the  same  reason  does  not  apply  to  a  law 
whereby  the  supreme  atithority  of  the  State  directs  one  of  its  own  agencies  to  execute 
its  will  without  interfering  with  private  property  directly  or  indirectly.  The  county 
commissioners  compose  a  body,  created  by  the  state  for  the  purpose  of  its  own 
convenience,  and  as  between  it  and  the  state  when  no  individual's  rights  a-e  affected, 
the  authority  conferred  ought  to  have  the  same  construction  which  the  authority 
of  any  principal  to  his  agent  is  to  have.  Of  course  it  must  fairly  appear  that  tht 
authority  is  given.  But  there  is  no  reason  why  the  extreme  strictness,  which  has 
sometimes  been  applied  when  a  corporation  or  some  public  authority  is  proceeding 
to  inv?de  the  rights  of  the  citizens,  should  be  applied  where  the  state  directs  its  own 
agent  to  proceed  with  some  public  work. 

The  law  is  certainly  not  unconstitutional  on  the  ground  that  it  confers  corporate 
power,  because,  as  suggested  by  Judge  Brinkerhoff  in  State  v.  Cincinnati,  20  O.  S., 
18,  bodies  like  defendant  are  not  corporations;  for  some  purposes  they  are  consid- 
ered as  quasi  corporations,  but  not  in  this  regard.  Counties  and  townships  are  not 
the  subject  of  treatment  in  the  chapter  of  the  constitution  in  which  the  inhibition 
against  conferring  corporate  power  by  special  act  is  found,  and  I  am  unable  to  come 
to  the  conclusion  that  the  use  of  the  money  in  the  road  fund  to  build  one  road, 
although  it  may  be  a  road  not  in  contemplation  at  the  time  the  tax  is  levied,  is  a 
violation  of  the  constitution.  The  constitution  provides  that  every  law  levying  a 
tax  shall  state  the  purpose  for  which  it  is  levied,  and  that  the  money  shall  not  be 
applied  to  any  other,  but  when  taxes  are  levied  for  road  purpo^s,  that  does  not  mean 
that  the^  must  be  expended  upon  roads  in  existence  at  the  time.  New  roads  may 
be  petitioned  for  under  the  general  law;  new  roads  may  be  authorized  under  special 
laws;  and  I  cannot  see  as  the  state  is  to  pay  the  expenses  of  such  roads  from  some 
fund,  what  fund  it  could  pay  it  from  except  the  road  fund.  The  right  to  make  a 
special  law  of  this  sort  must  be  conceded,  it  seems  to  me,  from  an  examination  of 
the  history  of  our  legislature  and  the  constitution.  To  say  the  money  from  the  road 
fund  cannot  be  used,  is  to  sa^  there  is  none  which  can. 

Now,  those  grounds  having  failed,  it  is  sufficient  to  say,  as  to  these  other  matters, 
that  I  do  not  think  that  a  court  should  interfere  with  public  officers  on  the  ground 

tPor  district  court  opinion  denying  injunction,  see  post,  457.  A  diflferent  con- 
clusion was  arrived  at  in  this  case,  by  the  supreme  court    See  opinion,  39  O.  S.,  68. 
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of  mere  informality.  They  are  not  required  to  have  viewers  to  make  this  road, 
because  the  county  commissioners  are  themselves,  in  a  sense,  the  viewers  according 
to  the  act,  and  if  the  condition  of  the  law  has  be.en  cpmplted  with,  and  the  law  itself 
is  valid,  the  statute  authorizing  the  tax  payers  to  maintain  such  suits  does  not  author- 
ize them  to  proceed  on  the  ground  of  mere  informality  in  the  proceeding.  Revised 
Statutes,  sections  1277-78. 

I  see  nothing  in  the  evidence  to  lead  me  to  the  conclusion  that  the  county  com- 
missioners have  violated  the  restraining  order  because;,  as  I  have  said  on  a  former 
hearing,  the  fair  construction  of  it  was  that  it  stopped  the  proceeding  in  which  they 
were  then  engaged.  But,  even  although  it  may  be  a  violent  presumption  in  some 
cases,  as  it  is  contended  by  one  side  of  the  case,  yet  we  must  always  presume  that  the 
legislature  is  acting  for  the  public  interest  in  passing  the  law,  and  that  the  county 
commissioners  are  so  acting  in  proceeding  under  it.  When  the  legislature  says  to 
them:  "You  may  have  authority  to  build  that  road,"  solely  on  the  condition  that  a 
majority  sign  a  petition  and  may  pay  for  it  out  of  the  road  fund,  there  is  no  authority 
in  the  court  to  go  behind  their  action  and  inquire  what  the  motive  may  be,  directly 
or  indirectly,  or  seek  some  pretext,  some  informality  of  the  proceedings  upon  which 
to  enjoin  them.  If  the  commissioners  have  the  authority,  and  the  conditions  are 
complied  with,  unless  it  appears  that  they  are  going  unlawfully  to  do  something, 
which  may  be  made  hereafter  to  appear,  they  should  no  longer  be  restrained. 

What  I  have  said  will  apply  to  the  allegation  that  they  have  not  got  the  right 
of  way,  because  the  Kirby  heirs  have  not  signed.  It  is  easy  to  see  from  the  plat, 
which  is  not  the  one  the  surveyor  has  been  authorized  to  make,  but  the  old  one 
which  has  been  abandoned,  that  that  difficulty  can  be  easily  obviated  It  does  not 
appear  that  they  are  going  to  build  the  road  from  that  old  plat;  it  is  only  a  matter 
of  changing  the  point  of  divergence  of  the  road  from  the  hne  of  the  Badgely  road  a 
few  feet  to  avoid  that.  If  they  do  that,  no  objection  can  be  made:  if  they  do  not,  if 
that  is  ground  for  injunction,  when  it  appears  that  they  are  about  to  act,  W  is  time 
enough  to  consider  it. 

Now,  as  to  the  termini.  The  county  commissioners,  throug-n  their  public 
authority,  by  virtue  of  this  act,  are  authorized  to  build  a  road  from  the  corporation 
line,  where  the  Kirby  road  ends  up  to  some  point  in  Mt.  Airy.  It  is  claimed  that 
instead  of  building  a  new  r^ad  between  these  termini,  the  county  commissioners 
propose  to  use,  for  a  short  distance,  a  county  road  known  as  the  Badgely  road 
Well,  that  road  is  already  in  the  control  of  the  commissioners;  it  is  the  county's 
road,  and  when  the  legislature  has  plainly  shown  its  intent  to  limit  the  expense  of 
opening  this  road,  it  would  be  a  very  strict  construction  to  say  the  county  commis- 
sioners could  not  use  their  own  road,  or  a  portion  of  it,  under  the  general  grant. 
The  legislature  must  be  presumed  to  have  known  that  road  was  there.  When  they 
authorized  the  defendants  to  build  a  road  from  one  point  to  another,  it  seems  to  mc 
that  the  power  is  clear.  While  the  main  object  is  to  build  the  road  between  two 
points,  by  the  route  they  find  the  '.'shortest  and  best,"  it  seems  to  me  a  very 
strict  construction  that  the  county  cannot  use  a  portion  of  its  own  road,  if,  in  making 
the  survey  which  the  legislature  authorizes,  it  is  found  necessary  to  the  "shortest  and 
best"  route.  It  is  not  an  abandonment  or  an  improvement  of  that  old  road  It  is  a 
mere  incident  of  the  new  one. 

After  a  careful  examination  of  this  case,  while  counsel  have  certainly  been  ingen- 
ious in  linding  defects  and  objections  to  the  proceedings,  I  do  not  find  anything  at  this 
stage  of  the  case  to  justify  me  in  stopping  the  preliminary  steps  toward  this  work, 
which,  as  I  have  said,  must  be  presumed  to  be  for  the  public  good  Whatever  the 
private  interests  mav  be,  which  are  seeking  to  hasten  or  to  prevent  the  enterprise, 
my  duty  is  clear.  If  the  law  is  constitutional,  and  the  conditions  have  been  complied 
wtith,  I  see  no  reason  why  the  county  commissioners  should  be  further  restrained 
If,  when  this  survey,  which  has  already  been  ordered,  is  made,  it  should  appear  that 
they  are  about  to  use  some  money  for  right  of  way,  if  it  should  appear  that  they 
ate  going  to  do  anything  else  wrong,  certainly  another  injunction  may  be  had, 
but  I  think  that  the  restraining  order  ought  to  be  dissolved  to  permit  them  to  go  on, 
that  all  may  see  what  it  is  they  are  going  to  do.  Let  this  engineer  make  his  report, 
and  let  the  other  proceedings  be  taken,  and  then  before  the  bids  are  received,  or  any 
money  is  taken  out  of  the  treasury  to  build  this  road,  a  further  application  may  be 
made  if  there  be  grounds  for  complaint  by  relators. 

Motion  to  dissolve  temporary  restraining  order  granted. 

O'Connor,  Glidden  &  Burgoyne  and  E.  H.  Kleinschmidt,  attorneys  for  plain- 
tins. 

Chas.  Evans,  Storer  &  Harrison,  Ward  &  McMakin,  attorneys  for  defendants. 
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1 1  Goodrich  v.  Hamer  et  al. 


1 1  SHERIFF'S  RETURN  OF  SUMMONS. 

[Superior  Court  of  Cincinnati,  1882.] 
M.  F.  GOODRICH  v.  T.  J.  HAMER  ct  al. 

1.  A  motion  to  set  aside  a  sherifTs  return,  attacks  the  truth  of  the  facts  stated  in  the 

return,  and  not  their  sufficiency;  and  if  they  are  not  shown  to  be  untrue  the 
motion  will  not  be  granted. 

2.  A  motion  to  quash  the  service  attacks  the  sufficiency  of  ttie  return  and  calls  for 

a  decision  as  to  whether,  admitting  the  return  to  be  true,  the  defendant  has 
been  legally  served. 

3.  Where  !he  return  of  the  sheriff  states  that  he  has  served  the  defendant  with  a 
true  copy  of  the  writ,  it  is  equivalent  to  a  return  of  service  by  a  copy  "with  the 
endorsements  thereon.' 


n 


WORTHINGTON,  J. 

This  action  is  submitted  upon  a  motion  to  set  aside  the  return  of  the 
sheriff  of  the  service  of  summons  and  to  quash  said  service  for  the 
reason  that  said  return  does  not  show  that  a  copy  of  said  summons  with 
the  endorsements  thereon  was  served  on  the  defendant.  The  return 
made  by  the  sheriff  as  endorsed  on  the  summons  is:  "1882,  May  18, 
served  the  within  named"  defendants,  "each  personally  witti  a  true  copy 
of  this  writ."  The  writ  is  the  ordinary  summons,  with  an  endorsement, 
stating-  that  it  is  an  action  for  the  recovery  of  money  only,  and  naming 
the  amount  claimed. 

It  will -be  observed  that  the  motion  is  two-fold:  (1.)  To  set  aside 
the  return ;  and  (2),  to  quash  the  service. 

The  return  of  a  sheriff  is  a  statement  of  facts.  A  motion  to  set 
aside  flie  return  attacks  the  truth  of  the  facts  stated  in  the  return,  and  not 
their  sufficiency.  In  the  absence  of  anything  showing  the  return  to  be 
untrue  it  will  not  be  set  aside.  No  such  showing  is  made  in  this  case, 
so  this  branch  of  the  motion  is  not  well  taken. 

The  motion  to  quash  the  service,  however,  does  attack  the  sufficiency 
of  the  return  and  calls  for  a  decision  as  to  whether  the  defendant  has  been 
legally  served,  admitting  the  return  of  the  sheriff  to  be  true. 

The  action  is  one  for  money  only.  In  such  case  there  must  be  en- 
dorsed upon  the  summons  the  amount  claimed.  Revised  Statutes,  sec- 
tion 5037;  and  a  copy  of  such  summons  and  endorsement  must  be  served 
on  the  defendant.  Revised  Statutes,  section  6042.  If  it  appears  affirm- 
atively that  the  endorsement  is  lacking  either  upon  the  summons  or  upon 
the  copy  served  upon  the  defendant,  no  judgment  can  be  rendered  against 
tfhe  defendant,  unless  he  appears  in  the  action ;  Finckh  v.  Evers,  25  O.  S., 
82;  Hamilton  v.  Miller,  31  O.  S.,  87.  Consequently  in  such  case  it  would 
be  proper  to  quash  the  service  at  any  time  before  appearance  entered; 
for  though  a  service  in  name,  it  is  none  in  law,  and  quashing  the  service  is 
merely  declaring  its  legal  effect. 

In  the  present  case,  however,  neither  of  these  facts  affirmatively  ap- 
pears. The  summons  has  upon  it  the  endorsement  required  by  the  Re- 
vised Statutes,  section  5037.  The  only  evidence  before  me  as  to  the  con- 
tents of  t!he  copy  given  to  the  defendant,  is  contained  in  the  return  of  the 
sheriff.  This  return  says  that  the  defendants  were  served  "personally 
with  a  true  copy  of  this  writ."  The  writ  alluded  to  is  the  writ  of  summons 
contained  in  the  above  endorsement.  The  endorsement  is  as  much  a 
part  of  the  writ  as  the  summons  itself  because  it  is*  something  which  the 
law  requires  to  be  placed  upon  rtie  writ.  Therefore  it  was  that  under  the 
original  code  the  copy  served  upon  the  defendant  must  contain  the  en- 
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dorsement,  as  held  in  the  case  above  cited ;  and  this,  although  section  62 
of  the  code  only  required  the  service  to  "be  by  delivering  a  copy  of  the 
summons."  The  interpolation  in  the  revision  of  this  section  of  the  words 
"with  the  endorsement  thereon,"  after  the  word  "summons,"  Revised 
Statutes,  section  5042,  may  require  hereafter  a  more  restricted  meaning 
to  be  given  to  the  word  "summons,"  but  the  writ  commanding  summons 
to  be  made  remains  the  same ;  it  consists  in  actions  for  money  only,  now 
as  before,  of  two  parts.  (1)  The  summons  strictly  so  called,  being  a 
•command  to  the  sheriff  to  -notify  the  defendant  that  he  has  been  sued, 
and  must  answer  at  a  time  stated  therein,  or  the  petition  will  be  taken 
as  true  and  judgment  rendered  accordingly;  and  (2,)  the  endorsement 
of  the  amount  claimed.  Revised  Statutes,  section  5037.  And  when  the 
sheriff  returns  that  he  has  served  the  defendant  personally  with  a  true  copy 
of  the  writ,  he  returns  that  he  has  served  him  with  a  true  "copy  of  the 
summons,  with  the  endorsements  thereon." 

This  is  all  that  the  defendant  claims  the  return,  under  Revised  Stat- 
utes, sections  5041  and  5042,  must  show ;  and  as  this  appears,  the  motion 
to  quash  the  service  must  be  overruled. 
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[Hamilton  District  Court,  1882.] 

Johnston,  Smith  and  Moore,  JJ. 

CLEMENT  L.  ENGLISH  v.  TRUSTEES  OF  CINCINNATI  SOUTHERN. 

R.  R.  et  al. 

1.  The  City  of    Cincinnati  is  the    proper    party  to  sue,  for  injury  to  abutting 

property,  caused  by  the  laying  down  of  the  track  ^of  the  Cincinnati  Southern 
Railway  through  its  streets  and  avenues. 

2.  It  is  not  sufficient  to  bar  recovery  that  the  abutting  lot  owner  has  left  direct 

access  to  the  street  immediately  in  front  of  his  property;  if  the  public  travel 
has  been  excluded  therefrom  by  the  act  of  the  defendant  in  constructing  or 
suffering  an  obstruction  to  be  constructed  thereon.  He  is  entitled  to  direct 
unimpaired  access  from  his  lot  to  the  porHon  of  the  street  in  front  in  use  by 
the  general  pablie. 

3.  If,  in  order  to  reach  that  portion  of  the  street  in  use  by  the  general  public,  he  is 
•     compelled  to  go  to  a  point  beyond  the  lines  of  his  lot,  either  to  cross  over  or 

under  such  obstruction,  he  suffers  thereby  an  inconvenience  and  injury  not 
common  to  the  public,  for  which  he  is  entitled  under  the  constitution  to  com- 
pensation. 

Error  to  the  Court  of  Common  Pleas. 

JOHNSTON,  J. 

This  action  was  brought  to  recover  the  sum  of  $20,000  damages, 
alleged  to  have  been  sustained  by  the  plaintiff,  by  reason  of  the  construc- 
tion in  front  of  his  property  on  MeLean  avenue  and  Court  street  in  this 
city,  of  the  Cincinnati  Southern  Railway.  The  plaintiff  allies,  in  sub- 
stance, that  about  1870  he  purchased  one  of  the  lots,  of  which  he  was 
owner  at  the  time  of  the  alleged  grievance,  and  in  1874  he  purchased 
twelve  other  lots,  makmg  in  all  thirteen  lots,  at  the  southwest  comer  of 
McLean  avenue  and  Court  street,  the  lots  together  having  a  frontage 
on  the  west  side  of  McLean  avenue  of  136  feet,  and  running  back  alongf 
the  south  side  of  Court  street,  325  feet. 

That  about  the  year  1874  McLean  avenue  was  graded  as  it  was  laid 
out,  100  feet  in  width,  leading  from  Eighth  street  northward  to  Liberty, 
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at  a  large  expense,  and  according  to  an  established  grade.  A  portion  of 
this  expense  was  assessed  lapon  the  property  abutting,  and  thereafter, 
and  before  the  track  was  laid  upon  this  avenue,  he,  carrying  out  his  design 
to  use  it  for  manufacturing  purposes,  erected  thereon  a  stone  and  brick 
building,  some  four  or  five  stories  in  height,  for  the  use  of  himself  and 
tenants,  in  conducting  the  manufacturing  business,  embracing  that  of 
manufacturing  bellows,  furniture  and  other  articles,  and  so  continued  to 
use  the  property.  He  av^rs  that  Court  street,  upon  the  north  side  of 
his  property,  was  not  improved  westward  of  McLean  avenue,  so  that  his 
means  of  ingress  and  egress,  or,  in  other  words,  his  access  was  limited  to 
the  frontage  upon  McLean  avenue,  and  depended  thereon  for  his  means 
of  reaching  the  city  proper. 

In  the  fall  of  1877,  in  the  months  of  September,  October  and  Novem- 
ber, he  avers  that  the  trustees  of  the  Southern  Railway,  with  the  sanction 
of  the  city  of  Cincinnati,  proceeded  to  construct  thereon,  between  Eighth 
street  and  a  point  north  of  Court  street,  which  embraced  his  property, 
a  trestlework  upon  which  the  track  for  the  Southern  Railway  was  laid 
down;  that  this  trestlework  descended  from  Eighth  street,  and  when  it 
reached  his  property  on  the  corner  of  Court  and  McLean  avenue,  it  stood 
at  a  height  of  from  three  to  four  feet  in  front  of  his  property,  not  upon 
the  center  line,  but  upon  the  side  of  the  street  nearest  his  property;  that  the 
direction  of  the  trestlework  was  that  of  a  curved  line,  starting  in  at  the 
sidewalk  at  Eighth  and  McLean  avenue,  swinging  out  into  the  center  of 
the  street  and  bearing  then  towards  his  property,  and  after  passing  Court 
street,  finally  running  into  the  sidewalk  again,  leaving  his  property  vir- 
tually in  the  arc  of  a  circle. 

In  February,  1878,  his  building  erected  thereon  was  burned.  Before 
he  rebuilt  he  waited  upon  the  defendants  and  offered  to  sell  them  his  prop- 
erty, but  they  declined  to  purchase.  Thereupon  he  rebuilt  and  added 
another  building  alongside,  and  resumed  the  occupancy  thereof,  and  in  the 
same  manner  substantially  as  it  was  occupied  before.  He  avers  that  he 
made  claim  for  damages  to  these  defendants,  but  they  refused  to  pay  him 
anything.  He  avers  by  reason  of  this  structure  in  front  of  his  property^ 
that  on  account  of  the  way  in  which  it  is  constructed,  touching  the  side- 
walk at  points  on  either  side  of  Kis  property,  that  public  travel  was  sub- 
stantially cut  off  from  that  portion  of  the  street  immediately  in  front  of  his 
property,  and  driven  to  the  eastward  side  thereof,  beyond  the  railroad 
track,  and  that  in  order  to  gain  access  to  his  property  with  vehicles  of 
any  kind,  or  to  get  out  of  his  property  and  away  from  it  with  a  vehicle 
of  any  kind,  he  was  obliged  to  go  north  to  a  point  on  Court  street  where 
the  railroad  reached  the  grade  of  McLean  avenue,  and  a  crossing  was 
prepared,  or  to  go  south  from  his  premises  to  a  point  between  Eighth  and 
Ninth  streets,  where  he  could  find  the  trestlework  high  enough  to  permit 
a  vehicle  to  pass  under  to  the  other  side — the  traveled  portion  of  the 
avenue;  that  by  reason  of  this  he  claims  that  he  was  damaged  in  the  rea- 
sonable use  and  enjoyment  of  his  property;  that  it  placed  him  at  a  great 
inconvenience  and  disadvantage;  that  he  sustained  thereby  great  loss,  and 
he  avers  that  beyond  this  crossing  on  Court  street,  there  were  switches, 
and  that  in  conducting  the  business  of  this  railway  in  making  up  its  trains, 
cars  were  almost  continually  being  backed  on  the  trestlework  in  front  of 
his  property,  both  by  night  and  day,  closing  up,  a  great  portion  of  the 
time,  the  crossing  over  which  he  was  obliged  to  pass  to  reach  the  traveled 


444  OHIO  DECISIONS.  VoL  VIIL 

Hamilton  District  Court  15 

thoroug»hfare  upon  the  opposite  side.     By  reason  of  all  which  he  claims 
he  sustained  damages  in  the  sum  of  $20,000. 

The  trustees  answered  and  denied  any  liability  on  their  part  to  pay 
these  damages.  They  admitted  the  construction  of  the  track,  but  plead- 
ed the  legislative  enactment  conferring  authority  upon  them  to  take  pos- 
session of  this  street,  or  any  other  street  that  might  be  deemed  necessary 
in  constructing  this  railway.  They  averred  that  they  were  acting  as 
trustees;  that  the  city  of  Cincinnati  was  the  beneficiary,  and  the  party  to 
pay  for  this  improvement;  that  they  were  silnply  authorized  to  borrow 
money  upon  the  bonds  of  said  city,  to  procure  the  rights  of  way,  and  at- 
tend to  the  construction  of  the  road,  to  be  paid  for  by  bonds  issued  by  said 
city,  and  acting  simply  in  this  capacity  they  averred  that  the  money  en- 
trusted to  their  care  was  in  no  sense  to  be  used  for  the  purpose  of  pay- 
ing damages,  if  any  such  are  sustained  by  Mr.  English,  being  damages 
as  for  consequential  injuries,  and  not  damages  for  the  purchase  of  rights 
of  way,  a  power  admitted  to  be  vested  in  them.  ^ 

The  city  answered  that  it  was  not  liable,  for  the  reason  that^lhe 
track  was  put  down  by  the  trustees  of  the  Cincinnati  Southern  Railway, 
against  its  solemn  protest.  It  admitted  the  construction  of  the  railway 
track  as  described  in  the  petition,  but  denied  any  liability  thereof,  and 
closed  with  a  general  denial  of  all  the  facts  not  specially  admitted.  Leave 
was  granted,  after  the  trustees  had  filed  an  amended  or  supplemental 
answer,  to  withdraw  a  portion  thereof,  and  also  a  portion,  to-wit,  the 
second  defense  set  forth  in  their  original  answer,  and  thereupon  the  plain- 
tiff demurred  to  the  remaining  portions  of  rtie  original  answer,  and  to 
the  part  left  of  the  supplemental  answer,  upon  the  ground  that  they  did 
not  present  a  defense  on  behalf  of  the  trustees.  The  court  overruled  the 
demurrer,  and  the  plaintiff  not  desiring  further  to  plead  as  against  the 
trustees,  a  final  judgment  was  entered  on  their  behalf,  dismissing  them 
from  the  action  at  the  cost  of  English,  to  which  he  excepted. 

Thereupon  the  case  proceeded  to  trial  against  the  city,  and  a  motion 
for  a  new  trial  having  been  made  upon  the  ground  that  the  verdict  was 
contrary  to  the  law  of  the  case,  and  contrary  to  the  evidence,  and  that  the 
court  erred  in  its  charge  to  the  jury,  and  for  other  errors  occurring  during 
the  progress  of  the  trial.  A  judgment  was  entered  for  the  city,  fb  which 
the  plaintiff  also  excepted,  and  it  is  sought  here  to  reverse  that  judgment. 
There  is  also  a  prayer  for  the  reversal  of  the  judgment  in  favor  of  the 
trustees,  dismissing  them  from  the  action. 

First,  as  to  this  last  prayer  that  the  court  erred  in  dismissing  the 
trustees  from  the  action.  From  the  answer  of  the  trustees  and  the  law 
through  which  they  derived  their  power  to  act  in  the  premises,  and  espec- 
ially after  what  has  been  said  by  the  supreme  court  in  Walker  v.  Cincin- 
nati, 21  O.  S.,  55,  56,  touching  the  character  in  which  they  act  in  connec- 
tion with  the  city  in  the  constructing  of  this  railway,  it  is  the  opinion  of 
the  majority  of  the  court  that  they  were  acting  simply  in  the  capacity  of 
agents  for  the  city,  and  not  as  principals ;  that  the  city  was  and  is  rtie  bene- 
ficiary, and  acting  in  this  capacity,  simply  in  the  capacity  of  agents,  the 
court  did  not  err  in  dismissing  them  from  the  action,  the  liability,  if  any, 
in  the  opmion  of  the  majority  of  the  court,  attaching  to  the  city.  As  to 
that  branch  of  the  case,  therefore,  the  judgment  of  the  court  below  must 

be  affirmed. 

Now,  coming  to  the  consideration  of  the  judgment  of  the  city  against 
English.    The  record  in  this  case  presents  a  question  of  the  right  of  lot 
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owners  in  streets  upon  which  their  property  abuts.  Over  twenty-five 
years  ago  it  was  distinctly  established  by  our  supreme  court,  in  the  case 
of  Crawford  v.  The  Village  of  Delaware,  7  O.  S.,  459,  that  the  abutting 
property  holder,  where  he  had  improved  his  property  to  the  established 
grade,  possessed  certain  rights  in  that  street  covering  questions  of  ingress 
and  egress  or  access  that  were  peculiar  to  him  and  distinct  from  the  public 
right  in  that  street,  which  right  was,  as  to  him,  as  much  property  as  the 
lot  itself.  This  decision  has  been  followed  without  any  variation  from 
that  time  to  this,  notwithstanding  the  very  pointed  criticisms  at  times  of 
the  courts  of  other  states,  and  perhaps  we  might  say  the  sharp  antagon- 
ism of  the  supreme  court  of  rtie  United  States.  The  case  referred  to  may 
be  found  in  the  99th  United  States,  The  Transportation  Company  v.  The 
City  of  Chicago  in  which  Justice  Strong  took  occasion  to  remark,  in 
deciding  this  question  of  the  access  and  the  right  of  abutting  proprietors 
in  a  public  street  of  a  corporation,  "that  the  state  of  Ohio  was  a  solitary 
exception  in  such  cases,  the  autliorities  all  being  the  other  way,"  against 
the  right  of  the  abutting  proprietor  to  recover  for  an  injury  by  a  public 
improvement  laid  down  upon  the  surface  of  the  street,  no  matter  of  what 
character,  so  that  room  enough  be  left  for  ordinary  public  travel. 

It  would  be  a  work  of  supererogation  to  refer  to  all  the  cases  in  which 
this  principle  of  our  supreme  court  has  been  referred  to  since  the  Dela- 
ware case.  Perhaps  the  most  pointed  affirmation  of  the  doctrine  is  to  be 
found  in  the  case  in  14  O.  S.,  523,  The  Street  Railway  v.  The  Village 
of  Cumminsville.  But  a  few  days  ago  the  supreme  court  was  again 
called  upon  to  pass  upon  the  question,  and  they  stand  as  firmly  by  the 
principles  laid  down  in  the  Delaware  and  in  the  Cumminsville  cases  as 
though  those  decisions  had  been  announced  but  the  day  before.  I  refer 
to  the  case  in  the  37  O.  S.,  decided  March  28,  1882,  case  of  The  Scioto 
Railway  Co.  v.  David  Lawrence  and  others,  which  was  an  action  to  en- 
join the  obstruction  of  a  street  sought  to  be  occupied  for  the  purpose  of 
a  railway  before  the  railway  company  had  proceeded  By  condemnation 
to  acquire  the  right  to  do  so,  the  municipality,  under  the  statute,  having 
already  granted  the  riglit  to  the  railway  company,  under  proper  restric- 
tions. Judge  White,  announcing  the  opinion,  refers  to  the  Cumminsville 
case,  and  adopting  its  language,  says:  "The  established  doctrine  in  this 
state  is  that  the  abutting  lot  owners  have  a  peculiar  interest  in  the  street 
which  neither  the  local  nor  the  general  public  can  pretend  to  claim,  a 
private  right  of  tlie  nature  of  aft  incorporeal  hereditament  legally  at- 
tached to  contiguous  grounds,  and  the  erections  thereon  are  incidental 
title  to  certain  facilities  and  franchises  assured  to  them  by  contracts  and 
by  law,  and  without  which  the  property  would  be  of  little  value.  This 
easement  appendant  to  the  lots,  unlike  the  right  of  any  lot  owner  in  the 
lot  of  another,  is  as  much  property  as  the  lot  itself.  In  speaking  of  the 
rights  of  the  public  in  the  street,  in  the  case  already  referred  to,  the  court 
(on  page  549),  says:  It  (the  public),  may  regulate  and  modify  the  man- 
ner of  using  the  street  by  the  public  at  large,  and  may,  undoubtedly,  de 
vote  its  own  interest  to  the  maintenance  of  new  structures  placed  in  the 
hand  of  other  agencies,  and  calculated  to  enlarge  the  general  purposes 
for  whidi  the  highway  was  originally  constructed.  But  where  these  new 
structures  and  new  modes  of  travel  devolve  additional  burdens  upon  the 
land,  and  materially  impair  the  incidental  rights  of  the  owner  in  the  high- 
way, they  require  more  than  the  public  has  or  can  grant,  and  the  de- 
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ficiency  can  only  be  supplied  by  appropriating  the  private  right  upon  the 
terms  of  the  constitution. 

Thus  the  right  of  the  abutting  property  holder  has,  as  will  be  ob- 
served, at  a  very  recent  date,  been  again  affirmed  without  qualification  by 
the  supreme  court,  and  stands  as  a  well  settled  law  of  this  state. 

The  very  decided  weight  of  evidence  in  this  case  is  to  the  effect: 
That  m  the  construction  of  the  tract  in  front  of  the  plaintiff's  property 
it  forms  almost  the  arc  of  a  circle,  touching  where  the  sidewalk  naturally 
would  be  at  Eighth  street,  and  swinging  into  the  center  of  the  street. 
As  it  passes  the  property  of  English  it  turns  toward  his  property,  leaving 
the  center  of  the  street,  and  at  a  point  beyond  Court  street  again  touches, 
and  in  fact  crosses  that  portion  of  the  street  upon  which  the  sidewalk,  if 
ever,  must  be  laid  down.  That  English's  property  is  built  on  the  line  of 
tlie  street;  that  the  track  in  front  of  his  premises  averages  from  three  to 
four  feet  in  height,  erected  on  wooden  trestles ;  that  nothing  is  able  to  pass 
out  of  the  front  of  the  bounds  of  his  lot  over  across  the  trestle  work,  in  the 
shape  of  a  vehicle  drawn  by  animals,  nor  foot  travel  even.  The  evidence 
conclusively  establishes  the  fact  that  since  the  construction  of  the  railroad 
in  rtiis  shape,  in  front  of  his  property,  the  public  travel  has  been  driven 
to  the  other  side,  the  easterly  side  of  the  avenue,  and  passes  there  the 
railway  track  and  the  trestle  intervening  between  the  traveled  portion 
of  the  avenue  and  his  premises.  The  evidence  establishes  that  directly 
in  front  of  his  property  there  perhaps  i<?  nn  open  *<pare  of  forty  or  forty- 
four  feet  in  depth,  between  the  front  of  his  building,  including  the  side- 
walk, up  to  the  west  line  of  the  trestlework,  and  room  enough,  accord- 
ing to  the  evidence,  in  which  to  turn,  with  care,  a  four  horse  team. 

The  evidence  discloses  the  fact  that  in  passing  away  from  the  prop- 
erty of  English,  being  unable  to  cross  over  the  railroad  trestle  in  front 
of  his  property,  he  is  obliged  to  leave  the  lines  and  frontage  of  his  lot, 
and  go  north  beyond  Court  street  to  a  point  where  the  railroad  reaches 
the  g^rade  established  for  McLean  avenue,  and  there  cross  into  that  portion 
of  the  avenue  used  by  the  traveling  public.  This,  if  he  desires  to  go  to 
points  northward.  If  he  desires  to  go  southward,  and  then  cross  this 
street,  to  intersecting  streets  coming  in  from  the  east,  he  is'  obliged  to 
pass  beyond  the  frontage  of  his  lot,  and  its  lines,  to  a  point  near 
Ninth  street,  some  hundred  or  more  feet  away,  where  the  opening  under 
the  trestlework  is  high  enough  for  the  vehicle,  such  as  it  may  be  at  the 
time,  to  pass  without  impediment,  to  the  traveled  highway,  or  portion 
of  the  avenue  used  by  the  public.  In  fact  there  is  no  dispute,  no  conflict 
in  the  testimony  upon  this  point.     It  is  simply,  we  might  say,  all  one  way. 

Testimony  as  to  the  damage  this  party  sustained  by  reason  of  the 
railway  being  constructed  as  it  was,  took  a  very  wide  range,  but  the  clear 
weight  of  the  evidence  was  that  the  man  had  sustained  substantial  damage. 
It  was  claimed,  however,  in  argument,  that  inasmuch  as  the  evidence 
showed  that  there  was  free  and  unimpaired  access  from  his  building  into 
the  street  immediately  in  front  of  his  property,  between  the  front  of  his 
building  and  the  trestle  work  of  40  to  44  feet,  that  because  there  was  a 
passage  way,  by  which  he  could  get  up  to  a  point  above  Court  street,  and 
there  cross  into  the  traveled  thoroughfare,  or  a  passage  way  still  wider, 
by  which  he  could  pass  down  on  the  westerly  side  of  the  avenue  to  a 
point  near  Ninth  street  and  cross  under,  that  although  he  may  suflEer 
inconvenience  thereby,  it  was  simply  the  same  character  of  inconvenience 
that  the  public  generally  sustained  in  traveling  upon  that  street;  that  as 
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lo  him  it  simply  differed  in  degree  and  not  in  kind,  and  such  being  the 
case,  he  could  not  complain. 

No  exception  well  grounded  as  to  the  exclusion  of  evidence  on  the 
part  of  the  plaintiff,  was  taken,  but  exceptions  were  taken  to  the  charge 
of  the  court  to  the  jury,  and  properly  brought  upon  the  record,  and  it  is 
to  the  consideration  of  these  flie  court  has  given  a  very  careful  considera- 
tion. The  question  in  this  case,  as  already  stated,  was  a  question  whether 
or  not  English  had  been  injured  in  his  means  of  ingress  and  egress  to 
and  from  his  property;  in  other  words,  whether  his  access  had  been  ma- 
terially injured,  so  that  he  was  entitled  to  recover  damages  therefor. 
Among  other  things  the  court  charged  the  jury  as  follows:  "The  only 
right  of  the  abutting  owner,  distinct  from  the  right  of  the  public,  is  that 
enough  of  the  street  shall  be  left  to  give  passage  for  ordinary  purposes  to 
bis  lot,  and  that  direct  access  from  the  lot  to  the  street  in  his  front  shall 
not  be  rendered  inconvenient  or  be  impaired."  *  *  *  '*The  only 
question  is  whether  passage  way  has  been  left  by  the  avenue  to  plaintiff's 
lot,  and  whether  access  between  the  lot  and  the  avenue,  directly  in  front, 
is  obstructed  or  impeded  by  the  railway,  or  made  less  convenient  than 
before.  Only  to  the  extent  that  passage-way  has  not  been  left,  or  that 
access  between  the  lot  and  the  avenue,  directly  in  front,  has  been  im- 
paired, can  there  be  compensation  for  loss  of  value  to  the  property.  For 
loss,  except  as  .caused  by  this,  compensation  must  be  sought  at  the  hands 
of  the  legislature.  The  question  whether  passage-way  has  been  left  does 
not  depend  upon  whether  the  railway  has  affected  the  convenience  of  travel. 
Inconveniences  attend  travel  upon  all  streets  where  there  are  railways, 
especially  steam  railways.  But  all  travel  upon  the  street  is  subject  to  the 
same  inconvenience,  and  while  abutting  owners  may  be  compelled  con- 
stantly to  travel  the  street,  and  therefore  in  the  use  of  their  property  be 
constantly  subjected  to  inconvenience,  the  difference  is  in  the  degree, 
and  not  in  kind.     It  requires  inconvenience  in  kind,  different  from  the 

gublic  inconvenience,  to  give  the  plaintiff  any  claim  for  damages.  If, 
)r  example,  the  track  in  McLean  avenue  were  taken  up,  and  under 
proper  authority  put  down  upon  the  next  parallel  street  to  the  east,  in  the 
same  relative  position  to  the  grade  of  that  street,  it  would  present  the  same 
obstruction  to  crossing.  But  the  plaintiff  in  that  case  could  not  have 
damages,  because  of  being  compelled  to  drive  south  as  far  as  Eighth 
street,  or  north  beyond  Court  street,  to  make  the  crossing,  or  because  of 
being  detained  at  the  crossing.  For  the  same  reason  he  cannot,  in  this 
case,  have  damages  for  the  inconvenience  of  driving  up,  or  down,  by  the 
side  of  the  railway,  or  for  the  inconvenience  of  the  crossing,  or  deten- 
tion there,  so  long  as  passage  way  had  been  left  for  driving  up  or  down. 
To  hold  that  damages  could  be  recovered  in  such  case  would,  in  effect, 
prevent  the  construction  of  a  railroad  upon  a  public  street." 

Now,  if  this  had  been  a  case  similar  in  its  facts  to  the  Delaware  case, 
and  other  cases  that  have  gone  to  the  supreme  court,  where  the  injury 
to  the  abutting  owner  was  the  cutting  down  in  front  of  his  improved 
property,  or  the  filling  up  of  the  street  immediately  against  his  building, 
directly  affecting  his  ingress  and  egress  to  and  from  his  premises,  the 
propositions  of  law  here  laid  down  would  have  proper  application,  but  this 
question  of  access^of  ingress  and  egress  to  and  from  an  abutting  owner's 
lot  to  the  street,  must,  in  some  instances,  vary  with  the  circumstances 
of  the  particular  case.  It  is  not  in  every  case  that  this  right  of  an  abut- 
ting owner  to  pass  unimpeded  from  his  lot  to  the  street  and  from  the 
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Street  to  the  lot,  is  in  our  opinion  satisfied,  where  he  is  enabled  to  pass 
in  fact  from  his  lot  to  an  open  space,  a  portion  of  the  traveled  street, 
before  the  construction  of  the  alleged  obstruction.  He  has  the  right, 
when  he  passes  from  his  lot,  in  going  out,  to  pass  directly  on  to  a  portion 
of  the  street,  over  which  the  public  travel  passes.  If  he  is  enabled  to  do 
that,  and  thereafter,  in  common  with  the  public,  he  meets  with  an  ob- 
struction beyond  his  lot,  or  at  any  other  point,  that  gives  him  no  greater 
inconvenience  than  the  ordinary  traveling  public,  he  cannot  complain, 
but  until  he  reaches,  after  passing  from  his  lot,  that  portion  of  the  street 
over  which  the  general  public  do  travel,  he  does  not  stand  upon  a  level 
with  the  traveling  public  or  the  public  at  large,  but  in  our  opinion,  suffers 
an  inconvenience  and  damage  not  common  to  the  public,  but  peculiar 
to  himself  as  the  owner  of  property  abutting  upon  that  street,  an  incon- 
venience that  is  not  only  different  in  degree,  but  different  in  kind.  Now, 
the  jurv  in  this  portion  of  the  charge,  were,  in  substance,  instructed  that 
if  they  Should  find  that  directly  in  front  of  the  plaintiff's  property  there  was 
free  access,  that  the  access  was  unobstructed,  and  that  in  passing  from 
the  lot  he  reached  a  passage  way — sufficient  for  opposing  vehicles  to  pass 
and  repass,  and  that  that  passage  way  was  a  portion  of  the  street  in  front 
of  his  property,  he  could  not  complain.  As  applied  to  the  facts  of  this 
case,  we  think  this  portion  of  the  charge  too  narrow. 

We  think  the  supreme  court,  in  the  case  of  Hat6h  v.  R.  R.  Co.,  18 
O.  S.,  92,  123,  is  authority  for  the  position  taken  by  this  court.  In  that 
case  the  court  below  had  instructed  the  jury,  in  substance,  perhaps  not 
so  directly  as  in  this  case,  that  the  injuries  complained  of  by  Hatch  were 
such  injuries  as  were  common  to  the  public,  and  he  could  not  recover. 
It  is  proper  to  say  that  the  facts  in  the  Hatch  case  were  these:  He  owned 
a  farm  below  this  city,  in  Delhi  township.  It  had  been  cut  asunder  by  the 
Whitewater  Canal  Co.  and  also  by  a  turnpike  that  traversed  it  from  one 
side  to  the  other,  near  thereto,  and  parallel  with  the  Ohio  river.  At  right 
angles  with  the  river  ran  a  county  road  upon  one  side  of  his  farm- 
Shortly  before  suit  was  instituted  for  damages  by  Hatch  against  tliis  rail- 
road company,  the  company  had  acquired  the  easement  of  the  canal 
company  to  its  bed,  and  proceeded  to,  and  did  lay  down  its  track,  and 
commence  running  trains  thereon.  Hatch  commenced  his  action,  claim- 
ing that  it  interfered  with  the  reasonable  use  of  his  farmj  that  he  was 
obliged  to  travel  upon  this  turnpike  to  go  from  one  portion  of  his  farm  to 
the  other;  that  it  frightened  his  horses;  that  it  endangered  his  bams  and 
buildines,  and  rendered  the  passage  from  one  part  of  his  farm  to  another 
hazardous  and  inconvenient,  and  furthermore  charge?  that  the  railway 
company,  in  taking  possession  of  this  easement  of  the  canal  company, 
were  placing  additional  burthens  upon  his  property  abutting  and  adjoin- 
ing this  canal  bed.  In  order  to  enjoy  reasonably  his  property,  he  was 
obliged  constantly  to  pass  over  this  highway  alongside  the  railroad,  at 
one  point  crossing  it,  or  near  to  it,  and  the  court  below  charged  the  jury, 
in  substance,  that  his  inconvenience  and  damage  were  not  different  froA 
that  sustained  and  endured  by  the  public  at  large,  and  therefore  he  had 
no  right  to  recover.  The  supreme  court,  in  reviewing  this  portion  of 
the  case,  have  this  to  say,  relative  to  the  inconvenience  of  Hatch  as  com- 
pared with  the  public : 

The  court  below  held:  That  in  so  far  as  the  plaintiff's  access  be- 
tween the  public  highways  and  his  adjacent  lands  were  affected  to  his 
inconvenience  or  damage,  by  reason  of  the  change  of  the  uses  of  the 
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easement  from  those  of  a  canal  to  those  of  a  railroad,  he  was  entitled  to 
compensation;  but  if  his  convenience  of  access  to  and  from  his 
lands  and  the  highways  adjoining  them  remained  the  same,  the 
fact  that  his  passage  along  the  public  highways,  to  and  from  one  portion 
of  his  lands  and  another,  was  by  such  change  made  less 
safe  or  convenient,  he  was  not,  on  this  account,  entitled  to 
any  compensation,  because  it  was  an  inconvenience  which  he  suffered 
in  common  with  the  public  at  large.  In  this  holding  we  cannot  but  think 
that  it  erred.  As  a  matter  of  fact,  is  the  inconvenience  one  which  the 
plaintiff  suffered  in  common  with  the  public  at  large?  Let  it  be  remem- 
bered that  the  plaintiff  was  at  first  tile  owner  of  an  entire  tract  of  land, 
and  that  this  was,  first  by  the  canal  and  afterward  by  the  railroad,  cut 
asunder.  His  tract  being  thus  cut  into  two  parts,  his  means  of  access 
from  the  one  to  the  other  were  by  a  turnpike  and  a  county  road,  the  former 
running  through  and  the  other  along  the  side  of  his  original  tract,  and  the 
fact  assumed  is  that  these  means  of  access  from  the  one  part  of  the  tract 
to  the  other  were  made  inconvenient  and  dangerous  by  reason  of  cuts 
and  embankments,  one  or  both,  made  by  the  railroad.  It  seems  to  us 
that  this  case  differs  from  that  of  a  member  of  the  public  at  large,  in  this, 
that  the  latter  is  only  inconvenienced  in  a  matter  of  ordinary  travel,  as  in 
the  case  of  Jackson  v.  Jackson,  16  O.  S.,  163,  while  the  plaintiff,  in  ad- 
dition to  this,  is  subjected  to  inconvenience  and  danger  in  the  ordinary 
use  of  his  property,  which  involves  the  necessity  of  constant  and  necessary 
passage  by  him  from  one  part  to  the  other. 

Now,  as  already  stated,  while  the  travel  was  driven  to  and  passed 
up  and  down  upon  the  easterly  side  of  this  track  from  English's  property, 
he,  according  to  the  evidence  in  this  case,  was  utterly  unable  to  reach 
that  point  and  join  with  the  general  public  until  he  first  should  pass  away 
from  the  front  of  'his  lot  either  up  beyond  Court  street  or  down  below 
Ninth  street.  The  court,  however,  in  charging  the  jury,  said  that  it  was 
sufficient  for  the  purpose  of  this  case  if  they  found  from  the  evidence 
that  he  had  unimpaired  access  to  the  street,  immediately  in  front,  and  if 
they  found' also  the  further  fact  that  there  was  passage  way  sufficient 
left  in  front  df  his  lot  to  pass  and  repass  when  meeting  opposing  vehicles, 
that  he  could  not  recover. 

But  another  branch  of  the  charge  which  has  been  read  is  objection- 
able in  this — if  in  fact  the  court,  by  a  simile  drawn,  did  not  take  the  ques- 
tion of  fact  from  the  jury,  as  to  whether  or  not  Mr.  English  was  subject 
to  any  inconvenience  greater  than  that  of  the  public.  That  was  a  ques- 
tion of  fact  for  the  jury.  This  is  the  simile:  "If,  for  example,  the 
track  in  McLean  avenue  were  taken  up,  and  under  proper  authority  put 
down  upon  the  next  parallel  street  to  east" — ^that  is  to  be  understood 
the  track  just  as  it  is,  with  its  switches,  bents,  track,  and  all — "in  the  same 
relative  position  to  the  grade  of  that  street,  it  would  present  the  same 
obstruction  to  the  crossing."  That  is  very  true.  "But  the  plaintiff  in 
that  case  could  not  have  damages,  because  of  being  compelled  to  drive 
south  as  far  as  Eighth  street  or  north  beyond  Court,  to  make  the  cross- 
ing, or  because  of  being  detained  at  the  crbssing."  It  is  unobjectionable 
to  that  point,  because  he,  Mr.  English,  would  have  passed  out 
from  his  property  directly  on  to  McLean  avenue,  where  the  public  travel 
passed  unobstructed  and  traveled  through  Richmond  or  Ninth  or 
Court  street  to  the  street  above,  and  there  he  would  simply  meet  with  the 
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same  obstruction  and  inconvenience  that  the  travelling  public  generally 
would  at  that  point.  Then  follows  this:  "For  the  same  reason  that  he," 
— that  is  EngHsfh — "cannot,  in  this  case,  have  damages  for  the  inconven- 
ience of  driving  up,  or  down,  by  the  side  of  the  railway,  or  for  the  in- 
convenience of  the  crossing,  or  detention  there,  so  long  as  passage  way 
was  left  for  driving  up  or  down."  Now  that  was,  in  effect,  we  think,  say- 
ing to  the  jury  that  as  he  would  sustain  no  damage  if  the  track  were  in  the 
street  next  east,  being  put  only  to  such  inconvenience  as  the  public  are, 
so  he  sustained  no  damage  in  this  case,  his  inconvenience  being  the  same 
as  that  of  the  public,  thus  determining  for  them  the  question  of  fact,  of 
inconvenience. 

Upon  the  question  of  damages,  the  only  place  where  the  especial 
attention  of  the  jury  was  called  to  that  question  the  court  says  this: 
"Opinions  of  witnesses  as  to  value  have  been  admitted.  So  far  as  they 
include  in  their  estimates  of  differences  in  value,  losses  to  the  plaintiffs 
property,  for  which  only  the  legislature  can  compensate  him,  their  esti- 
mates should  be  rejected  in  making  up  your  verdict,  or  if  considered  at 
all,  should  be  only  for  comparison,  that  you  may,  if  plaintiff  be  entitled 
to  recover  anything,  only  include  what  is  permitted  by  law."  Now,  we 
think  this  portion  of  the  charge  did  not  explain  to  the  jury  in  language 
thjct  miglit  be  easily  comprehended  the  manner  in  which  they  should 
weigh  the  evidence  bearing  upon  the  measure  of  damages  after  they 
should  reach  that  point.  T^ey  are  told  that  they  cannot  include  in  their 
verdict  damages  that  only  can  be  obtained  at  the  hands  of  the  legislature, 
and  that  class  of  damages  is  not  defined  with  such  clearness,  in  any  portion 
of  the  charge,  as  that  the  jury  might  understand  what  was  meant,  and  after 
having  been  told  that  they  should  exclude  any  estimate  that  they  might 
make  of  damages  of  that  class,  the  court  then  proceeded  to  say  that  the 
only  class  of  damages  for  which  he  might  be  entitled  to  recover  were  such 
damages  as  were  permitted  by  law,  without  telling  them  what  kind  of 
damages  were  embraced  therein.  In  the  Whetmore  case,  19  O.  S.,  110, 
the  supreme  court  say  this,  respecting  the  charge  to  the  jury:  "A  charge 
to  the  jury,  though  not  strictly  objectionable  in  point  of  law,  but  which 
leaves  the  jury  to  draw  an  incorrect  inference  from  facts  in  the  case  ma- 
terial to  the  issue,  constitutes  good  grounds  for  a  new  trial,  where  it  is 
reasonable  to  suppose,  from  a  consideration  of  the  whole  evidence,  that 
a  different  verdict  would  have  been  rendered  if  the  jury  'had  been  fully 
instructed.  The  charge  ought  not  only  to  be  correct,  but  to  be  so  adapted 
to  the  case  and  so  explicit  as  not  to  be  misconstrued  or  misunderstood 
by  the  jury  in  the  application  of  the  law  to  the  facts  as  they  may  find  them 
from  the  evidence." 

We  think  that  this  portion  of  the  charge  at  least  tended  to  mislead 
or  confuse  the  jury,  and  left  them  wholly  at  sea  as  to  the  course  they 
should  pursue  in  properly  ascertaining  the.  damages  sustained.  If  the 
objections  noted  to  the  charge  of  the  court  had  not  occurred,  but  the  law, 
as  we  view  it,  in  relation  to  access,  had  been  given,  under  the  clear  weight 
of  the  evidence  in  this  case,  plaintiff  certainly  must  have  recovered  some- 
thing. As  it  was,  the  verdict  was  for  the  defendant  and  against  the  plain- 
tiff, and  from  the  charge,  taking  it  as  a  whole,  we  feel  that  it  could  not  have 

been  otherwise. 

One  member  of  the  court,  being  of  the  opinion  that  the  trustees  were 
the  proper  parties  to  have  been  sued  in  the  case,,  and  the  only  parties 
liable  for  this  injury,  of  course  cannot  concur  with  the  majority  of  the 
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court  in  reversing  this  judgment,  for  the  reason  that  the  judgment  being 
in  favor  of  the  city/  it  ouglit  to  have  been  in  favor  of  the  city  because  the 
city  was  not  responsible  in  any  event.  The  result,  therefore,  is,  that, 
while  we  all  concur  in  the  opinion  that  the  court  erred  in  his  instructions 
to  the  jury,  yet  it  is  by  a  majority  of  the  court  that  the  judgment  below 
is  reversed  and  the  cause  remanded  for  a  new  trial. 

Alexander  Huston  and  Alexander  Long,  for  plaintiff  in  error. 

Kumler,  Ampt  and  Warrington,  for  defendant   in  error. 


21  DESCENTS. 

[Hamihon  District  Court,  1882.] 
tE.  J.  TARVIN  ct  al.  v.  SARAH  BROUGHTON. 

1,  Legislature  may  change  course  of  descent  during  the  lifetime  of  the  owner. 

2.  Such  laws  are  not  retroactive  nor  impairing  contract  rights. 

Pktition  in  Error  tolhe  Court  of  Common  Pleas. 
SMITH,  J. 

The  facts  are  these:  John  Gundry  died  on  the  7th  day  of  January,  1875,  without 
issue  and  intestate,  leaving  considerable  property.  His  widow,  Matilda  Gundry, 
took  out  letters  of  administration,  settled  the  estate,  and  gs  such  widow,  became  his 
sole  heir  under  section  4169,  Revised  Statutes.  On  the  13th  of  November.  1880,  the 
widow  died,  and  W.  H.  Caruthers  was  appointed  administrator  of  her  estate. 
Matilda  Gundry  died  without  issue  and  intestate,  leaving  as  her  next  of  kin  three 
brothers,  R.  J.,  S.  W.  and  Joseph  W.  Tarvin,  who  claim  as  her  heirs  to  inherit  this 
estate.  Sarah  Broughton,  the  defendant,  was  a  sister  to  John  Gundry,  the  husband 
from  whom  Matilda  Gundry  had  received  the  estate,  and  claims  to  inherit  one-half 
the  property  by  virtue  of  section  4162,  Revised  Statutes,  which  provides  that  when 
the  relict  of  a  husband  or  wife  dies  intestate,  and  without  issue,  possessed  of  any 
real  or  personal  estate,  which  comes  to  such  intestate  under  the  4159th  section, 
Revised  Statutes,  above  referred  to,  then  such  estate  shall  descend  one-half  to  the 
brothers  and  sisters  of  such  intestate,  and  the  other  half  to  the  brothers  and  sisters 
of  the  deceased  husband  or  wife,  from  whom  said  estate  comes.  Sarah  Broughton, 
under  that  section,  claims  one-half  of  the  estate  of  Mrs.  Gundry,  and  the  adminis- 
trator brings  this  action  under  section  6202,  Revised  Statutes,  that  the  court  may 
determine  the  rights  of  the  parties  under  the  statutes  of  descents. 

Section  4162,  was  passed  m  1877,  after  the  death  of  John  Gundi  y,  and  before  the 
death  of  Mrs.  Gundry,  and  it  was  claimed,  on  behalf  of  the  Tarvin  heirs,  that  the 
legislature  could  not  change  the  course  of  descent  as  it  existed  at  the  time  of  John 
Gundry's  death,  so  as  to  divert  it  from  the  brothers  and  sisters  of  Matilda  Gundry, 
who  would  have  been  entitled  to  the  pidperty  under  section  4159. 

The  court  held,  citing  numerous  authorities,  that  the  course  of  inheritance 
is  always  subject  to  legislative  control,  and  therefore,  while  the  estate  was  in  Mrs. 
Gundry  as  sole  owner,  the  legislature  could  change  the  course  of  descent,  which 
had  been  done  in  this  ca.se.  It  was  not  a  retroactive  law,  nor  did  it  impair  the  obli- 
gation of  a  contract,  as  claimed  by  the  Tarvin  heirs,  because  it  in  no  way  affected  or 
interfered  with  the  ownership  or  interest  of  Mrs.  Gundry  in  the  property.  Her  heirs 
had  no  interest  until  her  decea.se,  under  the  maxim  that  no  one  is  heir  to  the  living; 
and  therefore  her  heirs  could  not  complain  of  any  act  of  the  legislature  changing  the 
course  bi  descent,  when  the  act  was  passed  during  the  ownership  and  before  the 
death  of  Mrs.  Gundry.  Therefore,  as  to  that  branch  of  the  case  under  section  4162, 
Mrs.  Broughton,  being  the  sister  of  John  Gundry.  from  whom  the  estate  came,  was 
entitled  to  one-half.  Pollock  v.  Speidel,  27  O.  S.,  86;  De  Witt  v.  Lockwood,  8 
Blatch.,  56,  63;    Cooley-  Constitutional  Limitations,  445,  446. 

It  was  claimed  by  the  Tarvin  heirs  that  inasmuch  as  the  personal  property 
belonging  to  Gundry,  and  which  descended  to  his  wife,  consisted  of  promissoiTT 

tPor  opinion  of  common  nlens  court  nflfirnied  hereby,  see  aftU,  344.  The  deci- 
sion of  the  district  court  was  affirmed  by  the  supreme  court,  without  report.  Novem- 
ber 11,  1884. 
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notes,  other  securities,  and  choses  in-action  which  had  been  converted  by  Mrs.  Gun- 
dry  into  other  negotiable  securities  which  she  held  at  the  time  of  her  death,  it  was 
not  the  same  personal  estate  she  had  received  from  her  husband,  and  was.  therefore, 
not  included  in  that  section  of  the  statute.    The  court  held  as  to  that  question  that 
there  being  an  agreed  statement  of  facts  that  the  personal  property  she  held  was  the 
proceeds  of  the  property  she  received  from  her  husband;  it  was,  in  fact,  the  same 
estate,  and  was  covered  by  that  section  of  the  statute. 
Judgment  affirmed. 
.  A.  C.  Collins,  for  plaintiff  in  error. 
King,  Thompson  &  Maxwell,  for  defendant  in  error. 


CONTRACTS.  22 

[Hamilton  District  Court,  1882.] 

S.  W.  SWIGGETT  v.  M.  M.  WHITE. 

A  promise  to  pay  if  the  promisee  will  introduce  the  promisor  to  a  widow,  and  sectire 
renunciation  of  her  right  to  administer  h^^  husband^s  estate,  and  have  the  prom- 
isor appointed,  is  against  public  policy^  and  void. 

SMITH.  J. 

This  was  a  petition  in  error  to  reverse  a  judgment  of  the  common  pleas 
in  favor  of  White.  The  plaintiff  claimed  that  he  had  been  solicited  by 
White  to  introduce  him  to  Mrs.  Cadwalader  for  the  purpose  of  getting 
her  to  renounce  the  privilege  of  administrating  upon  her  husband's  estate, 
and  having  him,  (White)  appointed  administrator,  and  that  upon  the  con- 
tingency of  his  being  appointed  he  would  pay  the  plaintiff  a  reasonable 
sum  for  his  services. 

The  appointment  of  White  was  made,  and  the  claim  of  the  plaintiff 
was,  that  he  was  entitled  to  $300  as  a  reasonable  compensation.  The 
ground  taken  by  the  defendant  was,  that  the  agreement  set  up  by  the 
plaintiff  was  contrary  to  good  morals  and  public  policy,  and  could  not  be 
maintained.  The  court  below  rendered  judgment  for  the  defendant, 
and  Judge  Smith  announcing  the  opinion  of  this  court  said: 

**This  case  comes  up  before  us  on  a  demurrer  to  the  petition  on  the 
ground  that  the  contract  alleged  is  contrary  to  good  morals  and  public 
policy.  The  claim  in  substance  is  t!hat  the  defendant  solicited  the  plain- 
tiff to  introduce  him  to  Mrs.  Cadwalader  with  the  intent  and  for  the  pur- 
pose that  he  be  appointed  administrator  of  her  husband's  estate,  and  to 
compensate  the  plaintiff  if  he  secured  said  appointment. 

The  office  of  an  administrator  is  to  some  extent  a  public  office. 
It  is  certainly  a  very  important  trust.  He  becomes  the 
representative  of  the  estate,  looking  after  the  interests  of  the 
creditors  and  next  of  kin.  The  statute  determines  upon  whom  .this  duty 
shall  devolve,  viz:  1st,  the  widow  and  next  of  kin,  then  a  creditor,  and 
if  there  is  none  such  suitable,  then  upon  such  person  as  the  probate  court 
may  designate. 

The  defendant  in  this  case  is  a  stranger  to  the  estate,  not  a  relative, 
not  a  creditor,  nor  in  any  way  entitled  to  the  appointment.  He  may 
be  a  very  suitable  person  for  it,  but  it  should  not  be  obtained  by  any 
mercenary  influence  exerted  upon  the  widow  or  appointing  power.  Such 
an  agreement^has  a  bad  tendency  and  holds  out  the  temptation  to  use  an 
improper  influence  upon  the  widow  at  the  time  she  may  be  in  need  of  and 
suppose  she  is  receiving  disinterested  advice.  Contracts  of  this  nature 
have  uniformly  been  condemned.     In  a  very  early  case  reported  in  Coke, 
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but  cited  in  Benjamin  on  Sales,  section  548,  Sir  Arthur  Ingram's  case, 
it  was  held  that  a  contract  that  A.  resign  a  public  office  that  B  get  the  ap- 
pointment is  void.  There  were  numerous  authorities  cited  in  the  brief 
of  counsel  many  of  which  are  found  in  Wald's  Pollock  upon  Contracts, 
306,  among  others.  The  Tool  Company  v.  Norris,  2  Wal.  45,  and  Fuller 
V.  Dame,  18  Pick.,  482,  where  this  subject  is  fully  discussed  and  similar 
contracts  emphatically  condemned. 
Judgment  affirmed. 

23  [Superior  Court  of  Cincinnati,  General  Term,  1882.] 

C.  H.  KILGOUR  V.  PENDLETON  STREET  RAILWAY  CO.  et  al. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1167;  (s.  c.  11  Am.  Law  Rec,  38.)    The 
case  was  reversed  by  the  supreme  court.    See  opinion,  39  O.  S.,  543. 


25  GRADE  OF  STREET— EASEMENT. 

[Superior  Court  of  Cincinnati,  General  Term,  June,  1882.] 

W.  H.  BFRTWHISTLE  v.  CITY  OF  CINCINNATI. 

Where  a  city,  in  improving  a  street  to  an  unreasonable.grade,  injures  a  lot  by  remov- 
ing a  lateral  support  on  .a  street  which  the  lot  did  not  abut,  the  owner  of  the  lot 
cannot  recover  on  account  of  the  unreasonableness  of  the  grale,  as  to  which  he 
is  interested  only  in  common  with  the  public;  but  if  the  injurv  was  caused  to  the 
improvements  by  negligence  on  the  part  of  the  city  in  the  manner  of  doing  the 
work,  he  can  recover. 

HARMON,  J. 

Plaintiff  sued  for  damages  to  his  lot  and  improvements  caused  by  the 
acts  and  negligence  of  defendant  in  cutting  down  Lodwick  street  to  what 
he  alleges  was  an  unreasonable  grade.  Plaintiff's  lot  did  not  abut  on 
Lodwick  street,  but  upon  the  Columbia  avenue,  a  street  parallel  to  and 
above  Lodwick  street  upon  a  hillside.  He  offered  evidence  tending  to 
show  that  the  grade  adopted  by  the  city  for  Lodwick  street  was  unreason- 
able; that  its  act  of  cutting  down  said  street  removed  the  lateral  support 
and  caused  his  lot  to  slide,  and  that  the  city  was  guilty  of  negligence  in 
doing  the  work  and  in  not  providing  against  danger  to  his  property 
therefrom.  At  the  close  of  his  testimony  the  court  on  motion  arrested 
the  testimony  from  the  jury,  and  gave  judgment  for  defendant.  The  case 
was  reserved  upon  motion  for  a  new  trial. 

The  learned  judge  l)elow  was  governed  in  his  ruling  by  the  decision 
of  the  Hamilton  district  court  in  the  case  of  Keating  v.  City,  6  Dec.  R., 
605  (s.  c.  7  Am.  Law  Rec,  16). 

S'nce  the  reservation  of  the  case  that  decision  has  been  reversed 
by  the -supreme  court,  whose  decision  will  appear  in  38  O.  S,  141. 
The  principles  announced  are  that  anv  owner  of  land,  though  non- 
abutting,  may  recover  against  the  city  damages  thereto  resulting  from 
its  excavation  in  building  a  street,  and  that  he  may  recover  damages  to  the 
improvements  upon  his  land  by  showing  that  they  resulted  from  the  city's 
negligence. 

While  we  think  the  court  below  rightly  rejected  the  testimony  offered 
as  to  the  unreasonableness  of  the  grade  adopted  for  Lodwick  street,  be- 
cause, plaintiff's  property  not  abutting,  his  only  interest  in  that  question 
was  one  common  to  the  public,  we  think,  on  view  of  the  decision  just 
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cited,  the  court  erred  in  excluding  the  evidence  as  to  the  effect  of  the  cut- 
ting down  of  that  street  upon  his  lot,  and  the  evidence  as  to  the  city's 
negligence  in  doing  so  and  the  effect  of  that  negligence  upon  the  improve- 
ments on  his  lot.  The  evidence  clearly  tended  both  to  show  damage  in 
both  regards,  and  to  trace  it  to  the  acts  and  negligence  of  the  city. 

The  motion  is  granted,  and  the  action  remanded  for  a  new  trial. 

Force  and  Worthington,  JJ.,  concur. 

Paxton  &  Warrington,  for  plaintiff. 

P.  H.  Kumler  &  J.  C.  Ampt,  for  defendant. 


PERJURY— AMENDMENT.  26 

[Hamilton  Common  Pleas  Court,  1882.] 

STATE  OF  OHIO  v.  JOB  M.  HAYES. 

Where  an  accused  is  charged  with  having  committed  perjury  >n  CaUely  making  an 
affidavit  in  replevin,  beiore  a  justice,  that  affiant  owned,  and  had  a  right  to  pos- 
sess, certain  property,  and  the  proof  is  of  the  preliminary  affidavit,  this  is  a  varir 
ance,  for  it  is  not  made  in  a  pending  action,  and  such  variance  is  material.  The 
party  would  be  misled,  for  the  evidence  would  not  be  the  same,  since  the  record 
would  be  sufficient  proof  that  no  such  affidavit  had  been  made  after  the  action 
began.  Besides,  a  trial  would  still  leave  the  party.in  jeopardy  of  another  indict- 
ment for  swearing  before  the  action.  Therefore,*  no  amendment  can  be  made 
after  trial,  but  an  acquittal  must  be  ordered. 

AVERY,  J. 

The  indictment  is  for  perjury,  and  alleges  that  in  a  certain  action  in 
replevin,  then  pending  before  H.  C.  Powers,  a  justice  of  the  peace  of  this 
county,  wherein  defendant  was  plaintiff,  and  other  parties  named  were 
defendants,  he  did  appear  before  said  justice  of  the  peace,  and  then  and 
there  was  solemnly  sworn  by  said  justice,  who  was  duly  empowered  and 
authorized  by  law,  as  such  to  administer  said  oafh,  and  so  being  sworn 
in  the  said  action  and  cause,  and.  in  a  matter  material  thereto,  did  unlaw- 
firfly,  corruptly  and  wilfully  depose  and  declare  certain  matters  then  and 
there  to  be  fact,  to-wit:  Here  follows  the  false  swearing  alleged,  name- 
ly, that  he  was  the  owner  and  had  good  right  to  the  possession  of  '230 
sacks  of  meal,  and  230  sacks  of  grits  in  cars  at  the  Cincinnati,  Indianap- 
olis, St.  Louis  &  Chicago  Railway  Company's  depot  in  Cincinnati,  which 
it  is  averred  was  false  to  his  knowledge. 

The  only  evidence  of  any  such  swearing  is,  that  he  was  sworn  by  the 
justice  of  the  peace  to  an  affidavit  for  a  writ  of  replevin,  wherein  he  made 
the  alleged  false  statements,  and  upon  which  the  justice  issued  summons 
in  replevin  against  the  parties  named  in  the  indictment.  The  motion 
to  direct  an  acquittal  is  upon  the  ground,  that  this  does  not  sustain  the 
charge  of  the  indictment. 

The  indictment  describes  the  perjury  with  which  the  defendant  is 
charged,  as  having  been  committed  in  a  pending  action.  An  affidavit 
for  replevin  before  a  justice  of  the  peace  is  not  in  a  pending  action,  for 
the  reason  that  summons  can  only  issue  after  it  is  made  and  filed,  ^13 
Revised  Statutes;  and  until  summons  there  is  no  action,  6473  Revised 
Statutes.  The  affidavit  is  no  more  made  in  a  pending  action,  when 
made  before  the  justice,  tban  if  made  before  a  notary  public  and  after- 
ward filed  with  the  justice. 
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There  is  a  variance,  therefore;  in  other  words,  the  occasion  of  ad- 
ministering the  oath  is  not  proved  as  charged. 

At  common  law  this  would  have  been  fatal.  2  Chitty  Criminal  Law» 
307a.,  312.  The  only  question  is,  under  our  Statutes.  These  provide 
that  no  variance  between  the  indictment  and  evidence,  in  the  name  or 
description  of  any  matter  or  thing  herein  named  or  described,  shall  be 
deemed  ground  for  acquittal,  unless  the  court  find  that  such  variance  is 
material  to  the  merits  of  the  case,  or  may  be  prejudicial  to  the  defendant 
Revised  Statutes,  7216.    • 

The  construction  given  to  this  provision  is  that,  whether  the  vari-^ 
ance  be  material  to  the  merits,  or  prejudicial  to  the  defendant,  is  a  ques- 
tion reviewable  on  error.     Lytle  v.  State  31  O.  S.,  196-199.     Gilmore, 
J.    The  finding,  therefore,  is  not  left  to  discretion;  it  is  a  question  of 
law  for  the  Court.     Mead  v.  State,  26  O.  S.,  505,  507. 

This  question  requires  that  the  object  and  purpose  of  an  indictment 
be  kept  in  view.  It  is  the  constitutional  right  of  an  accused  to  demand 
the  nature  and  cause  of  the  accusation  against  him,  and  the  indictment 
must  advise  him  with  reasonable  certainty  what  he  may  expect  to  meet 
t>n  the  trial.  DilHnham  v.  State,  5  O.  S.,  280;  Fonts  v.  State,  8  O.  S., 
98, 114. 

The  charge  that,  in  a  pending  action  of  replevin  before  a  justice,  the 
defendant  did  appear  and  was  sworn,  and  so  being  sworn  in  the  said  ac- 
tion and  cause,  and  in  a  matter  material  thereto,  did  depose  and  declare, 
gives  him  no  notice  that  he  is  expected  to  meet,  on  the  trial,  an  affidavit 
before  the  action  commenced.  It  would  mislead  him  as  to  his  defense. 
For  example,  in  the  present  case,  the  record  itself  could  be  relied  on 
against  the  charge  that  he  was  sworn  in  the  action,  since  the  action  did 
not  proceed  before  the  justice,  but,  the  appraised  value  of  the  property 
exceeding  his  jurisdiction,  was  certified  to  the  court  of  common  pleas. 

The  charge  is  not  surplusage.  Perjury  is  not  mere  false  swearing, 
but  false  swearing  as  to  something  material  in  a  proceeding  before  a  court, 
tribunal  or  officer,  or  in  a  matter  in  relation  to  which  an  oath  is  autho- 
ized  by  law.  Revised  Statutes,  6897;  Hamm  v.  Wickline,  26  O.  S.,  81, 
84.  Take  out  of  the  indictment  what  refers  to  a  pending  action,  and  the 
only  thing  left  is  false  swearing  before  a  justice,  without  being  in  a  pro- 
ceeding before  him,  or  in  a  matter  in  relation  to  which  an  oath  is  author- 
ized by  law,  indeed  without  being  material,  since  all  the  indictment 
alleges  is  that  it  was  in  a  matter  material  to  said  action. 

In  an  indictment  for  perjury,  it  is  sufficient  to  set  forth  the  sub- 
stance of  the  offense  charged,  and  before  what  court  or  authority  the 
oath  was  taken,  averring  such  court  or  authority  to  have  full  power  to 
administer  the  oath,  Revised  Statutes,  7221.  But  that  it  was  in  a  proceed- 
ing, or  a  matter  in  relation  to  which  an  oath  is  authorized  by  law,  is  part 
of  the  substance.  Archbold  Criminal  Practice  &  Pleading,  8  Am.  Ed., 
1718;  original  p.  592.  The  statute  is  copied  from  23  Geo.  II.,  ch.  11, 
the  object  of  which  was  to  dispense  with  the  necessity  required  at  common 
law  of  setting  forth  the  whole  record  to  which  the  perjury  alleged  was 
incidental.  2  Chitty  Criminal  Law,  307;  Wharton  Criminal  Evidence, 
section  115;  State  v.  Stillman,  7  Coldw.,  341.  The  substance  to  be  set 
out  is  intended  as  in  opposition  to  the  details,  but  there  must  be  enough 
to  describe  and  render  the  charge  intelligible  in  its  legal  requisites.  2 
Chitty  Criminal  Law,  307.  The  occasion  of  administering  the  oath  must 
be  stated.    2  Chitty  Criminal  Law,  307a.     In  other  words,  the  occasion 
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must  be  identified.  Flint  v.  People,  35  Mich.,  49L  The  substance  in 
respect  to  which  the  crime  is  alleged  must  be  set  out.  If  it  was  in  the 
course  of  a  suit  the  indictment  must  show  the  suit  was  then  depending;  if 
preliminary  to  a  suit  and  in  a  matter  of  which  the  court  had  jurisdiction, 
the  indictment  must  show  it.  Arclibold  Criminal  Practice  &  Pleading, 
8  Am.  ed.,  1719,  original  p.  594.  The  accused  is  entitled  to  be  advised 
of  all  material  facts  relied  on  to  establish  the  offense.  Kerr  v.  State, 
42  111.,  307;  State  v.  Oppenheimer,  41  Tex.,  82. 

Descriptive  averments  must  be  proved  as  laid.  Wharton  Criminal 
Evidence,  section  146.  Undoubtedly  the  legislature  may  modify  or  sim- 
plify criminal  proceedings,  but  essential  matters  must  be  retained.  State 
V.  Learned,  47  Me.,  426;  Commonwealth  v.  Holley,  3  Gray,  458;  Shaw, 
C.  J.  "The  strictness  of  ancient  rules  as  to  variance  between  the  proof 
and  indictment  has  been  much  relaxed  in  modern  times.  Variances  are 
regarded  as  material,  however,  where  they  may  mislead  a  prisoner  in 
making  "his  defense,  or  when  they  may  expose  him  to  the  danger  of  being 
again  put  in  jeopardy  for  the  same  offense."  Harris  v.  People,  64  N.  Y., 
148, 154,  Eari,  J. 

Perjury  in  swearing  to  an  affidavit  in  replevin  before  action  com- 
menced is  equally  perjury  with  false  swearing  in  the  action  after  it  is  com- 
menced. The  criminalty  is  the  same,  but  it  is  not  the  same  offense.  The 
proof  required  is  different.  Conviction  or  acquittal  of  swearing^  in  the 
action,  would  still  leave  the  defendant  in  jeopardy  of  another  indictment 
for  swearing  before  the  action.  The  record  of  this  trial  would  be  no  bar 
since  what  he  had  been  tried  for  could  only  be  determined  by  the  record 
of  the  indictment  on  which  he  had  been  tried.  The  motion  lo  direct  an 
acquittal  is  sustained. 

M.  F.  Wilson,  for  motion. 


[Superior  Court  of  Cincinnati,  General  Term,  July,  1882.]  29 

JULIANA  MEIER  v.  BARBARA  HERANCOURT,  Ex'rx,  et  al. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1164;  (s.  c.  11  Am.  Law  Rcc.,  46.) 


[Superior  Court  of  Cincinnati,  General  Term,  July.  1882.1  31 

MARY  A.  WILLIAMS  v.  YOUNG  MEN'S  MUTUAL  LIFE  ASSOCIATION. 
For  opinion  in  this  case,  see  6  Dec.  R.,  1168;  (s.  c.  11  Am.  Law  Rec,  48.) 


[Superior  Court  of  Cincinnati,  General  Term,  July.  1882.]  32 

CAROLINE  SCHURICK  v.  CHAS.  C.  FULTON. 
For  opinion  in  this  case,  see  6  Dec.  R..  1168;  (s.  c.  11  Am.  Law  Rec,  47.) 


[Superior  Court  of  Cincinnati,  General  Term,  July,  1882.]  35 

CLEVELAND  RUBBER  CO.  v.  E.  F.  BRADFORD. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1160;  (s.  c.  11  Am.  Law  Rec.  44.)    The 
case  was  overruled  by  the  supreme  court  in  Needham  v.  Pratt,  40  O.  S.,  186. 


[Cuyahoga  Common  Pleas,  July,  1882.]  69 

A.  L.  McCURDY  v.  SOCIETY  FOR  SAVINGS. 
For  opinion  in  this  case,  see  6  Dec  R.,  1169;  (s.  c  II  Am.  Law  Rec.  166.) 
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83  CONSJITDTIONAL  LAW— INJUNCTION— ROADS. 

[Hamilton  Distiict  Court,  1882.] 
tSTATE  OF  OHIO  ex  rel.  McGlLL  v.  COMMISSIONERS  OF  HAMILTON 

CO. 

1.  The  constitution  does  not  forbid  the  passing  of  a  local  act  by  the  legislature. 

2.  This  court  should  not  grant  a  restraining  order,  pending  a  hearing  on  a  petition 

in  error,  unless  the  righis  of  the  parties  were  pretty  clearly  ascertained. 

3.  Where  a  road  or  right  of  way  is  owned  by  wards  who  have  guardians  appointed, 

the  guardiflns  are  authorized  to  act  lor  them  in  graniing  the  right  of  public 
way  over  their  lands. 

4.  The  fact  that  the  commissioners  in   laying  out  a  road  occupy  a  portion  of  an 

existing  road,  does  not  invalid  ite  the  road  laid  out  by  them. 

SMITH,  J. 

In  this  case  an  application  has  been  made  to  the  court,  first,  to  fix  the  amount 
of  a  supersedeas  bond;  secondly,  for  a  preliminary  injunction  pending  the  hearing  of 
this  case  on  error. 

The  origin  of  this  case,  it  would  seem  is,  that  in  1881,  the  legislature  passed  an 
act  for  the  opening  and  macadamizing  of  what  is  called  the  Mt.  Airy  free  turnpike. 
This  act  was  passed  in  1881,  and  is  published  in  volume  78,  of  the  Session  Laws,  page 
43,  and  is  a  local  act,  providing  that  the  commissioners,  if  in  their  judgment  expedi- 
ent, may  open,  lay  out,  grade  and  macadamize  a  road  commencing  at  the  intersec- 
tion of  the  Kirby  road^  where  if  terminates  at  the  corporate  limits  of  the  city,  and 
extending  the  shortest  and  best  route  to  the  Colerain  turnpike,  north  of  the  school- 
house  at  Mt.  Airy,  a  distance  not  exceeding  two  miles  in  length,  the  same  to  be  paid 
for  out  of  any  unexpended  balance  in  the  road  fund  of  said  coun(y;  provided  that 
nothing  should  be  paid  from  that  fund  for  the  right  of  way;  also,  that  they  must  act 
upon  a  petition  of  a  majority  of  those  who  own  property  upon  the  line  of  the  road. 
In  pursuance  of  the  act  it  seems  that  the  commissioners,  being  of  the  opinion  that 
the  public  interest  required  such  a  road  to  be  opened,  have  caused  H  to  be  surveyed, 
and  cost  estimated,  and  they  propose  to  make  the  contract  The  oetition  in  this 
case  was  filed  in  the  superior  court  of  Cincinnati,  by  the  plaintiff  asking  for  an 
injunction  restraining  the  commissioners  from  contracting  said  road  to  be  paid  for 
from  the  county  road  fund;  a  restraining  order  was  granted,  and  a  motion  was  made 
to  dissolve  the  injunction,  which  motion  was  heard  upon  affidavits,  and  the  court 
having  fully  considered  the  motion,  as  we  have  reasons  to  believe,  granted  the  motion 
and  dissolved  the  injunction,  to  which  action  the  plaintiff  excepted,  filed  his  bill  of 
exceptions,  and  filed  a  petition  in  error  in  this  court  to  reverse  the  order  of  the 
superior  court.  I  suppose,  this  being  a  final  order,  in  a  special  proceeding,  this  court 
has  undoubtedly  jurisdiction  to  maintain  a  petition  in  error,  and  the  statute  also  pro- 
vides that  when  a  petition  in  error  is  pending,  either  in  the  supreme  court  or  this 
court  (which  is  found  in  the  5573d  section  of  the  Revised  Statutes),  if  the  parties  are 
clearly  entitled  to  it,  the  court  may  grant  a  restraining  order  pending  the  hearing  of 
the  case  upon  error;  and  it  is  upon  this  motion  that  the  case  now  comes  before  us. 
The  petition  in  error  is  now  pending  in  this  court. 

First,  as  to  fixing  the  amount  of  the  supersedeas  bond;  it  seems  that  very  little 
is  required  of  us;  the  judgment  is  substantially  a  dismissal,  and  there  is  nothing  to 
be  superseded  except  posSlbly  a  judgment  of  costs,  which  hardly  requires  it,  and  I 
doubt  wTiether  the  section  referred  to  by  counsel  (viz. :  6726)  applies  to  cases  of  this 
character,  where  the  judgment  is  for  costs;  therefore,  so  far  as  the  motion  is  con- 
cerned, we  overrule  the  motion. 

NowT,  upon  an  application  for  an  injunction,  it  is  claimed  by  the  plaintiff,  on  the 
hearing,  first,  that  the  special  act  referred  to,  upon  which  this  proceeding  is  based,  is 
unconstitutional.  True  it  is  a  private  act,  or  rather  it  is  a  local  act;  but  the  constitu- 
tion does  not  forbid  the  passing  of  a  local  act  by  the  legislature,  the  constitution 
does  require  that  all  laws  of  a  general  nature  shall  have  a  uniform  operation  through- 
out the  state;  but  the  constitution  does  not  forbid  the  passage  of  local  acts.  State  v. 
Covington,  etc.,  29  O.  S.,  102.  It  is  a  matter  of  general  notoriety,  that  there  are 
more  or  less  local  acts  passed  by  the  legislature  every  year,  especially  for  the  opening 
or  building  of  roads,  many  of  which,  in  this  county,  are  the  result  of  local  legislation. 
It  is  claimed,  however,  on  the  part  of  the  plaintiff,  that  the  constitution  provides  that 

tThe  injunction  denied  in  this  case  was  allowed  by  the  supreme  court.  See 
opinion,  39  O.  S  ,  58.    For  superior  court  decision  see  an/f,  439. 
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all  laws  for  the  raising  of  taxes  must  state  the  objects  for  which  they  are  raised,  and 
that  when  raised,  the  taxes  cannot  be  appropriated  for  any  other  purpose,  and  it  is 
claimed  that  this  special  law  contravenes  that  special  inhibition  of  the  constitution. 
Now,  it  may  be  said  that  the  law  of  the  whole  road  system  of  this  state  is  to  a  ceruin 
extent  complex;  there  are  state  roads,  county  roads,  township  roads,  and  there  arq 
free  turnpikes  of  one  mile  assessments  and  two  mile  assessments;  there  is  a  law 
providmg  lor  the  repair  of  roads,  for  working  roads,  laws  also  for  the  repair  of  free 
turnpikes,  laws  also  for  the  converting  of  a  toll  road  into  a  free  turnpike  upon  an 
arrangement  between  the  owners  of  the  turnpike  and  the  county  commissioners;  but 
the  general  law  provides  for  raising  certain  monies  by  the  county  for  road  purposes. 
The  county  commissioners,  at  their  spring  session,  shall  determine  how  much  money 
shall  be  raised  for  various  purposes  of  the  county;  they  shall  also  determine  how 
much  money  shall  be  raised  for  road  purposes;  that  is  ttie  expression,  *'for  road  pur- 
poses;" and  unless  there  are  other  limitations,  or  restrictions  in  the  statute,  the  term- 
"for  road  purposes"  may  as  well  include  building,  as  the  repair  of  roads;  and  as  to 
the  taxes  raised  for  roacf  purposes,  the  law  provides  how  they  may  be  expended,  by 
the  supervisors  of  the  road  districts,  and  a  certain  portion  in  certain  counties  by  the 
county  commissioners  themselves.  Now,  without  determining,  so  far  as  I  myself 
am  concerned,  and  holding  myself  open  to  further  argument  when  the  case  comes  on 
for  hearing,  I  think  it  may  well  be  stated  that  this  court  should  not  grant  a  restrain- 
ing order,,  pending  a  hearing  on  a  petition  in  error,  unless  the  rights  of  the  parties 
were  pretty  clearly  ascertained.  In  the  first  place  it  may  be  considered,  that  we 
should  hesitate  to  grant  an  injunction,  the  tendency  of  which  is  to  restrain  public 
officers  from  the  performance  of  a  public  duty  on  the  grotmd  that  the  law  itself 
is  unconstitutional,  unless  we  are  clearly  satisfied  that  the  law  is  unconstitutionaL 
It  is  a  matter  of  delicacy  to  determine  that  the  legislature  has  exceeded  its  constitu- 
tional power  in  passing  a  law  of  that  kind,  although  the  court  may  do  it  if  it  be 
clearly  satisfied  that  the  law  itself  contravenes  some  clearly  dePned  constitutional 
principle. 

It  IS  not  as  to  the  policy  of  that  class  of  legislation,  that  is  a  matter  for  the  legis- 
lature to  determine;  but,  unless  we  are  clearly  satisfied  that  the  law  contravenes 
some  provisions  of  the  constitution,  we  should  not  declare  the  law  invalid  for  that 
reason,  and  more  especially  in  this  case,  as  this  matter  has  been  alreadv  passed  upon. 
It  is  not  like  an  original  action  for  injunction.  The  matter  has  been  presented  to 
one  court,  fully  considered  and  passed  upon  by  the  court,  and  its  decision  remains 
in  full  force,  dissolving  the  injunction,  unless  it  is  finally  reversed  in  this  court. 
Now,  when  the  matter  has  been  fully  considered  and  determined,  by  tfie  court  below, 
it  strikes  me  we  should  not  reverse  it,  or  rather  we  should  not  until  it  has  been 
fully  considered  upon  the  hearing,  unless  some  manifest  injury  is  likely  to  arise  from 
the  action  of  the  county  commissioners.  Now,  this  court  will  be  in  session  on  the 
first  Monday  of  October,  and  this  case  will  be  ready  for  hearing  upon  its  merits. 
It  seems  to  me  there  is  no  reasonable  probability  of  such  an  injury  taking  place  as 
to  deprive  the  plaintiff  of  his  redress,  provided  he  is  clearly  entitled  to  have  the 
cause  reversed  when  heard  upon  the  petition  itself;  we  therefore  are  of  the  opinion 
that  at  this  stage  of  the  proceedings  we  should  not  grant  an  injunction. 

It  was  also  said  upon  the  hearing,  admitting  that  the  law  was  constitutional,  that 
the  commissioners  had  not  taken  the  proper  steps  to  authorize  the  road  to  be  laid 
out.  In  the  first  place  it  is  said  that  they  have  not  obtained  a  right  of  way,  and  the 
law  says  that  no  part  of  the  money  to  be  appropriated  shall  be  applied  to  the  pur- 
chase of  the  right  of  way.  Now,  it  may  be  said  in  answer  to  that,  in  the  first  place, 
that  Mr.  Hopkins,  one  of  the  commissioners,  has  stated  in  an  affidavit  that  the  right 
of  way  has  been  obtained;  this  perhaps  should  be  qualified  by  the  agreement  or  state- 
ment in  the  bill  of  exceptions,  that  as  to  the  Kirby  property,  the  right  of  way  was 
obtained  by  a  deed  signed  by  Mrs.  Kirby,  as  guardian  for  the  children,  who  arc 
really  the  owners  of  the  property.  I  suppose  it  may  be  well  conceded  that  the  first 
thing  to  be  done  by  the  commissioners  is  to  obtain  the  right  of  way.  They  are  not 
authorized  to  use  anv  of  this  money  for  that  purpose,  and  certainly  not  authorized 
to  lay  out,  grade,  and  build  the  road,  until  the  right  of  way  had  been  obtained.  Bnt, 
I  think,  in  a  matter  of  this  kind,  a  guardian  would  have  the  power  to  act  for  the 
children,  to  make  an  agreement  as  to  the  right  of  way.  Now,  it  is  true  that  the 
guardian  has  no  power  to  sell  the  real  estate  of  a  ward,  except  by  a  proper  proceeding 
ill  the  probate  court;  but  under  various  statutes  guardians  have  power  to  act  for 
wards  in  other  matters.  For  example,  in  proceedings  in  partition;  and  in  all  pro- 
ceedings of  condemnation  of  real  estate  for  improvements.  By  section  &415  of 
Revised  Statutes,  a  corporation  can  only  proceed  when  they  are  unable  to  agree  with 
the  owners  or  their  guardians,  if  minors,  for  the  amount  to  be  paid  for  damages;  and 
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in  the  yarious  provisions  relating  to  the  laying  out  of  county  roads,  the  statute  refers 
to  the  guardian  acting  for  his  ward;  for  example,  in  section  4645,  the  notice  given 
for  the  laying  out  of  county  roads  is  to  the  guardian;  and  in  section  4647,  damages 
are  to  be  arranged  with  the  guardian;  then  also,  in  the  statute  relating  to  the  two- 
mile  assessment  pike,  by  section  4834,  it  is  provided  that  guardians  may  act  for  their 
wards,  and  it  seems  to  us  from  the  general  tendency  of  this  legislation,  that  where  a 
road  or  right  of  way  is  owned  by  wards  who  have  guardians  appointed,  the  guar- 
dians are  authorized  to  act  lor  them,  having  control  and  charge  of  the  real  estate. 
The  right  to  locate  the  route  is  given  by  the  act  itself  to  the  commissioners,  and 
authorizes  them  to  locate  the  road  within  certain  termini;  therefore,  it  seems  to  me, 
to  far  as  it  appears  from  the  case  at  this  hearing,  that  the  injunction  should  not  be 
granted  on  ihe  ground  that  the  right  of  way  has  not  been  obtained. 

It  is  claimed  also,  that  it  does  not  appear  that  there  is  a  sufficient  unexpended 
balance  of  the  road  fund  in  the  county  treasury  tor  that  purpose.  But  it  does  appear 
that  there  is  an  unexpended  balance  of  the  road  fund,  and  the  law  does  not  require 
that  the  full  amount  shall  be  certified  as  in  the  treasury  before  the  road  is  built. 
This  act  differs  from  the  act  relating  to  municipal  corporations,  which  forbids  cer- 
tain improvements  until  there  shall  be  a  certificate  that  a  certain  amount  of  money 
is  in  the  treasury,  which  may  be  appropriated  for  that  purpose  when  t"he  improvement 
is  ordered.  I  think  we  have  a  right  to  place  some  confidence  in  the  discretion  and 
action  of  the  county  commissioners;  they  are  responsible  men,  and  we  may»  I  think, 
take  It  for  granted,  that  if  there  is  an  unexpended  balance  subject  to  their  control 
in  the  county  treasury,  that  they  will  not  expend  it  except  upon  the  conditions  which 
are  provided,  that  they  will  not  expend  any  unexpended  balance,  unless  they  have 
it  foT  that  purpose;  and  that  any  contractor  contracting  to  build  the  road,  it  being  a 
contract  with  the  public,  he  must  know  the  source  of  his  payment;  he  takes  nis 
chances  of  there  being  an  unexpended  balance  of  the  road  fund,  and  he  takes  his 
chances  that  his  payment  comes  from  an  unexpended  balance  after  the  usual  and 
ordinary  expenditure  of  the  road  fund  has  been  made;  and  it  appearing  in  evidence 
that  there  is  more  or  less  money  in  the  road  fund  on  hand  in  the  county  treasury 
out  of  which  this  could  be  paid,  it  seems  that  objection  ought  not  to  prevail. 

It  is  claimed  further  on  the  part  of  the  plaintiff,  that  the  road  as  located  does 
noi  follow  the  statute:  The  statute  provides  tor  a  road  commencing  at  the  intersec- 
tion of  the  Kirby  road  with  the  corporate  limits  of  Cincinnati,  and  thence,  according 
to  the  shortest  and  best  route  to  intersect  the  Colerain  turnpike  north  of  the  school- 
house.  It  appears  from  the  plat  produced,  and  I  take  it  for  granted  that  the  road 
has  been  surveyed,  that  the  lower  terminus  is  not  where  the  Kirby  road  intersects 
with  the  corporate  limits,  but  is  some  distance  from  it,  on  what  is  called  the**Badgelcy 
road,"  and  extending  from  the  Badgeley  road  to  the  Colerain  pike.  Now,  it  is  very 
true  that  a  road  authorized  by  special  law,  should  substantially  fall  within  the  pro- 
visions of  the  law,  and  not  exceed  the  limits  provided  for  by  that  statute;  but,  we 
do  not  think  that  this  law  requires  a  straight  line, 'Although  a  straight  line  is  the 
shortest  line  between  two  points.  It  is  the  shortest  and  best  way,  and  in  locating  a 
route  some  reference  must  be  had  to  the  general  surface  of  the  country — ^the  lay  of 
the  land.  It  is  the  shortest  practicable  way,  and  if  the  engineer  employed  by  the 
county  commissioners  has  located  a  road  in  the  shortest  practicable  way,  then  it 
seems  to  us  that  it  falls  within  the  provisions  of  the  statute,  and  the  mere  fact  that  a 
part  of  the  road  covers  an  existing  road,  should  not  invalidate  the  road  laid  out  by 
the  commissioners.  In  a  case  found  in  9  O.  S.,  495,  Bisher  v.  Richards,  the  question 
arose  before  the  supreme  court  as  to  the  validity  of  a  certain  road;  it  seems  that  a 
part  was  claimed  as  a  state  road,  and  a  part  as  a  county  road,  and  it  was  claimed  in 
the  argument  that  the  mere  fact  of  locating  a.  state  road,  over  a  county  road,  vacated 
it,  but  the  court  (Judge  Gholson)  saw  no  reason  why  the  two  roads  should  not 
co:iexist  at  the  same  time;  that  for  certain  purposes  it  might  be  a  state  road,  and 
there  might  be  a  county  road  over  the  same  limits.  Now,  if  so,  I  see  no  reason  why 
the  commissioners,  in  laying  out  this  road,  may  not  occupy  a  portion  of  the  existing 
road,  within  the  substantial  direction  of  the  line  reqtiired  by  this  act. 

Now,  it  seems  to  us  upon  this  particular  application  for  an  injunction  pending 
the  hearing  of  this  case,  on  petition  m  error,  there  is  not  sufficient  showing  to  entitle 
the  plaintiff  to  the  injunction,  and  therefore  the  motion  is  denied. 

Joseph  Cox,  O'Connor,  Gibson  &  Burgoyne  and  E.  H.  Kleinschmidt,  for  the 
relator. 

Storer  &  Harrison,  and  Charles  Evans,  contra. 
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DIVORCE.  sa 

[Hamilton  Common  Pleas  Court,  1882.] 
HOLLAND  V.  HOLLAND. 

1.  Where  a  husband  for  several  years  wilfully  withheld  support  from  his  wife,  or  by 

gambling  away  his  wages,  leaving  her  with  two  small  children  unprovided  for, 
and  answered  her  complaints  with  insulting  language,  she  being  .unable  ta 
labor  effectively,  by  reason  of  the  cares  of  the  two  children,  is  more  than  mere 
neglect,  and  constitutes  gross  neglect  of  duty,  entitling  her  to  a  divorce. 

2.  The  fact  that  she  was  enabled  to  eke  out  a  support  through  the  kindness  of  rela- 

tives or  friends,  does  not  mitigate  the  offense. 

AVERY,  J. 

This  is  a  petition  by  the  wife.  The  marriage  was  in  187^,  and  the 
husband  and  wife  lived  together  until  November,  1878,  when  she  left 
him.  He  persuaded  her  to  come  back  by  his  promises  to  do  better,  in 
March,  1879,  and  they  lived  together  until  September  of  that  year,  when 
she  left  him  finally. 

The  weight  of  the  evidence  is,  that  the  husband  gambled  away  his 
wages,  leaving  his  wife  with  two  small  children  unprovided,  so  that,  but 
for  the  kindness  of  her  sisters,  and  the  occasional  charity  of  a  neighbor^ 
she  would  frequently  have  been  without  food;  that  this  had  continued  for 
some  time  before  the  first  separation,  and  became  the  same  again  four 
or  five  weeks  after  they  returned  to  live  together,  without,  except  for  this 
brief  interval,  any  effort  or  offer  on  his  part  to  do  better,  but  on  the  con- 
trary, with  insulting  language  in  answer  to  her  complaints. 

The  question  is,  was  this  gross  neglect  of  duty? 

In  Holt  V.  Holt,  117  Mass.,  202,  a  husband  shortly  before  his  wife's 
confinement,  sent  her  to  the  house  of  her  aunt,  and  left  her  there  with- 
out means  of  support,  he  having  at  that  time  a  trade  by  which  he  could 
earn  $3  a  day.  It  was  held  that  this  was  not  grossly  or  wantonly  and 
cruelly  refusing  or  neglecting  to  provide  for  her,  within  the  statute  of  that 
state.  But  the  decision  appears  to  have  turned  upon  the  construction  that 
the  statute  required  it  to  be  "cruelly"  as  well  as  "grossly,"  and  that  the 
court  could  not  say  that  there  was  any  cruelty,  that  is,  any  injury  to  healthy 
or  danger  of  such  injury  to  be  apprehended. 

In  Jennings  v.  Jennings,  16  Vt.,  607,  the  husband  was  without  prop- 
erty, but  able  by  his  labor  to  support  his  family,  and  had  abandoned  them, 
refusing  to  render  them  any  assistance  whatever.  This  it  was  held  was 
not  within  the  statute  of  that  state,  which  is  like  the  Massachusetts  Stat- 
ute, in  authorizing  divorce  for  grossly  or  wantonly  and  cruelly  refusing 
to  provide  suitable  maintenance  for  the  wife,  the  husband  being  of  suffi- 
cient ability,  except  in  this,  that  "pecuniary"  ability  is  required. 

In  New  Hampshire,  likewise,  where  it  is  cause  of  divorce  that  the 
husband  has  willingly  absented  himself  for  three  years  without  makmg 
suitable  provision  for  the  support  and  maintenance  of  his  wife,  he  must 
have  property;  it  is  not  sufficient  to  show  ability  to  labor.  F.  v.  F.,  1 
N  IL,  198:  Fellows  v.  Fellows,  8  N.  H.,  160.  This  ruling  has  been  fol- 
lowed in  California,  under  a  statute  assigning  as  a  cause  of  divorce  the 
willful  neglect  on  the  part  of  the  husband  to  provide  for  his  wife  the  com- 
mon necessaries  of  life,  he  having  the  ability  to  do  so.     Washburn  v. 

Washburn,  9  Cal.,  475.  ^   ^        ,.  u     u       a  t    ^ 

It  has  been  pertinently  remarked  that  ahmony  may  be  allowed  from 

earnings,  and  that  there  is  no  reason  for  distinguishing,  upon  the  ques- 
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tion  of  a  husband's  ability  to  provide  for  Tiis  wife,  between  his  property 
and  labor.  1  Bishop  Marriage  &  Divorce,  6th  ed.,  618.  Indeed  under 
a  Kentucky  statute,  the  "wasting  of  the  husband's  estate  without  any  suit- 
able provision  for  the  maintenance  of  his  wife  and  children,"  was  deemed 
to  apply  to  and  embrace  a  man's  health,  time  and  labor,  all  of  which  for 
the  purpose  of  supporting  himself  and  family  were  essentially  his  estate. 
McKay  v.  McKay,  18  B.  Mon.,  8;  Shuck  v.  Shuck,  Bush.,  306. 

But  even  within  the  limited  rule,  that  pecuniary  ability  of  the  hus- 
band is  required,  it  will  be  enough  that  there  are  avails  of  his  own  labor 
which  he  refuses  or  neglects  to  appropriate.  Davis  v.  Davis,  37  N.  H., 
191,  193;  James  v.  James,  9  Rep.,  685. 

At  the  same  time  the  decisions  seem  uniform  that  there  must  be 
something  more  than  mere  refusal  or  neglect.  In  Rycraft  v.  Rycraft, 
42  Cal.,  414,  it  was  not  enough  that  the  husband  neglected  to  provide  the 
common  necessaries  of  life,  although  a  good  workman;  the  earnings  of 
the  wife  by  keeping  a  boarding-house,  and  selling  milk  and  eggs,  being 
sufficient  for  her  support  and  not  being  interfered  with  by  the  husband. 
In  Brown  v.  Brown,  22  Mich.,  242,  in  allowing  alimony  upon  a  divorce 
from  bed  and  board,  for  refusing  and  neglecting  to  j)rovide  suitable  main- 
tenance— the  statute  being  similar  to  that  of  Massachusetts — it  was  held 
the  allowance  ought  not  be  so  large  as  to  relieve  the  wife  from  the  neces- 
sity of  doing  anything  toward  her  own  maintenance.  Under  the  Massa- 
cfiusetts  statute,  it  is  held  that  the  words  "grossly  or  wantonly  and  cru- 
elly," were  used  for  the  purpose  of  giving  to  the  conduct  of  the  husband/ 
the  character  they  imply,  and  are  not  to  be  disregarded.  Peabody  v.  Pea- 
body,  104  Mass.,  195.  Under  a  similar  statute  in  Nebraska,  there  is  a 
similar  ruling.  Fuller  v.  Fuller,  10  Neb.,  144.  Like  expression  of  opin- 
ion is  also  found  in  Mandigo  v.  Mandigo,  15  Vt.,  786. 

In  Smith  v.  Smith,  22  Kan.,  699,  it  was  held  that  the  neglect  without 
circumstances  of  aggravation  was  sufficient  .  The  ruling  is  substantial- 
ly the  same  as  in  Peabody  y.  Peabody,  just  cited,  but  the  case  has  peculiar 
importance. 

Kansas  is  the  only  state  with  a  statute  like  our  own.  The  Massa- 
chusetts statute,  the  provisions  of  which  prevail  by  legislative  adoption, 
or  judicial  construction,  in  all  the  New  England  states  except  Connec- 
ticut, and  are  copied  in  the  statutes  of  Michigan,  Wisconsin  and  Nebras- 
ka, requires  that  there  should  be  ability  on  the  part  of  the  husband,  and 
provides  only  for  his  gross  or  wanton  and  cruel  refusal  or  neglect.  It 
was  the  same  in  California  before  the  Code  of  1873,  except  that  it  must 
have  been  willful  neglect,  and  continued  for  three  years.  The  statutes 
of  Delaware  contain  a  provision  for  neglect  on  the  part  of  the  husband 
for  three  years  to  provide  his  wife  with  the  necessaries  suitable  for  her 
condition.  In  New  York  the  wife  may  have  a  divorce  from  bed  and 
board  for  her  husband's  neglect  or  refusal  to  provide  for  her.  It  is  the 
same  in  Minnesota  and  Tennessee,  except  that  the  refusal  or  neglect 
must  be  coupled  with  abandonment.  In  Indiana  the  language  is,  *  fail- 
ure of  the  husband  to  make  reasonable  provision  for  his  fan^ily  for  two 
years."  In  Kentucky,  it  is  the  confirmed  habit  of  drunkenness  of  not 
less  than  a  year  on  the  part  of  the  husband,  accompanied  with  the  wast- 
ing of  his  estate  without  any  suitable  provision  or  maintenance  of  his  wife 
and  children.  The  statutes  of  oflier  states  are  silent.  Only  in  Ohio 
and  Kansas,  is  it  "gross  neglect  of  duty.' 


9t 
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The  absence  of  any  authoritative  decision  in  this  state,  gives  prom- 
inence to  the  construction  of  these  words  by  the  supreme  court  of  Kan- 
sas. The  reasoning  of  the  decision,  indeed,  commends  it;  and  although, 
from  the  differences  of  language,  comparisons  can  only  be  made  by 
analogy,  the  essential  consideration  under  such  statutes,  as  those  of 
Massachusetts  and  California,  are  the  same.  The  case,  therefore,  derives 
support  from  the  supreme  courts  of  those  states;  and  from  the  courts  of 
Michigan,  Nebraska,  New  Hampshire  and  Vermont. 

But  while  gross  neglect  of  duty  is  not  mere  neglect  to  provide  main- 
tenance for  a  wife,  without  aggravating  circumstances,  the  question  must 
always  be,  whether  there  were  such  circumstances.  The  expression 
**gross  neglect  of  duty,"  it  is  said  in  Smith  v.  Smith,  supra,  "is  indefinite, 
and  it  is  difficult  to  lay  down  any  general  rule,  by  whicTi  every  case  can  be 
determined  to  be  within  or  without  its  limits.  Each  case  must  be  exam- 
ined by  itself." 

In  that  case,  the  husband  sent  his  wife  away,  ostensibly  on  a  visit, 
with  a  small  sum  of  money  for  her  expenses,  and  although  while  away, 
she  required  the  attention  of  a  physician,  he  neglected  sending  her  any 
more,  and  on  her  return  declined  to  receive  her;  he  having  means  and 
being  able  to  support  her,  while  she  had  no  property  except  a  piano.  But 
say  the  court,  *'there  was  no  act  of  cruelty,  no  word  of  insult,  no  circum- 
stances of  aggravation.  Her  subsequent  sickness  does  not  appear  to  have 
.been  an  anticipated  one.  For  aught  that  appears,  in  perfect  health,  and 
mutual  ability  to  labor  and  support  themselves,  they  parted." 

In  the  present  case,  mutual  ability  to  labor  was  wanting.  The  wife 
had  two  small  children,  the  cares  of  the  household  were  devolved  on  her. 

There  were  words  of  insult.  Not  that  the  words  testified  to  by  the 
wife  are  supported  by  other  testimony,  but  on  one  occasion,  at  least,  she 
is  corroborated,  that  when  she  complained  of  want,  asking  him  how  he 
supposed  she  was  going  to  take  care  of  her  children,  he  answered,  if  she 
didn't  like  the  way  he  was  doing  she  could  pack  up  and  leave;  and  upon 
another  occasion,  at  the  end  of  a  week,  when  she  asked  liim  for  his  wages, 
he  gave  her  93  cents,  telling  her  she  could  live  fat  on  that. 

These  were  aggravating  circumstances.  That  he  gambled  away  his 
wages,  was  .an  aggravation.  It  was  wilfully  depriving  his  wife  and  family 
of  their  means  of  support,  no  less  than  if  he  had  thrown  his  wages  away. 
It  was  with  an  open  indiflFerence  to  her  wants  as  shown  by  his  language. 
It  was  without  effort  or  promise  to  do  better,  except  when  she  left  him 
and  he  wanted  her  to  return;  and  then,  he  broke  his  promise. 

Continuous  and  protracted,  careless  of  remonstrance,  exhausting 
patience,  it  was  more  than  mere  neglect.  Its  very  continuance  aggra- 
vated it.  Nor  was  it  lightened  by  the  fact,  that,  from  the  kindness  of  a 
sister,  or  occasional  charity  of  a  neighbor,  she  was  enabled  to  eke  out  a 
support.  What  is  contemplated,  upon  the  question  of  providing  for 
the  wife,  is  an  assured  maintenance  by  the  husband's  own  means,  and 
not  dependence  on  a  precarious  and  contingent  expectancy  from  generous 
kindred.     Shuck  v.  Shuck,  7  Bush.,  306. 

Upon  the  whole  I  am  constrained  to  hold  that  gross  neglect  of  duty 

is  made  out. 

Decree  granted,  with  custody  of  the  children,  while  under  fourteen, 
to  the  wife;  but  with  permission  to  the  husband  to  see  them  at  reasonable 
times. 

L.  M.  Hadden,  for  petitioner. 

C.  H.  Blackburn,  contra. 
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88  DIVORCE. 

[Hamilton  Common  Pleas  Court,  1882.1 

CAROLINE  T.  NICHOLS  v.  HARRY  J.  NICHOLS. 

Gross  neglect  of  duty  as  a  ground  of  divorce,  is  not  sustained  by  proof  of  willful 
absence,  which  is  a  separate  cause  of  divorce,  although  it  be  coupled  with  neglect 
to  provide  during  the  time  of  absence.  And  mere  failure  to  provide,  while  not 
absent,  is  not  gross  neglect  of  duty;  but  if  it  were,  it  must  continue  for  some 
length  of  time,  and  where  such  time,  leaving  out  what  must  be  considered  as 
absence,  amounts  in  all  only  to  seven  weeks,  and  it  is  not  shown  that  he  squan- 
dered his  earnings  or  was  in  aqy  way  offensive,  except  that  he  was  not  anxious 
to  work;  this  ground  of  divorce  is  not  made  out. 

AVERY,  J. 

The  parties  were  married  in  Chicago,  where  the  wife  had  gone  from 
the  residence  of  her  parents  in  this  city,  to  find  employment.  She  made 
the  acquaintance  of  her  husband,  who  was  a  telegraph  operator  there, 
and  married  him.  Their  marriage  was  in  April,  1880.  After  the  end 
of  the  first  week,  he  fell  out  with  the  company  employing  him,  and  was 
discharged.  After  two  weeks  more,  without  work  in  Chicago,  he  left  her 
ttiere  and  came  to  this  city  for  work,  telling  her  he  would  send  her  money 
to  follow  him.  He  did  not  send  her  money,  but  her  parents  sent  her 
money,  and  she  came  here,  meeting  her  husband  at  the  depot.  They  went 
to  live  together  at  her  parents'  house,  and  lived  there  four  weeks.  The 
first  two  weeks  the  husband  worked,  the  otiier  two  he  did  not,  and  at  the 
end  of  the  time  left  her  again  to  go  elsewhere  for  work,  telling  her  when 
he  found  work  he  would  send  for  her.  She  has  not  seen  him  since.  Had 
a  letter  from  him  at  Cleveland  telling  her  he  would  send  her  money,  but 
did  not  send  it,  and  she  has  never  heard  from  him. 

The  petition  was  filed  January  18,  1882.  The  charge  is,  that  he  did 
nothing  towards  her  support,  while  living  together,  and  left  her,  since 
which  time  he  has  furnished  nothing  for  her  support,  and  she  has  support- 
ed herself  and  the  child  of  the  marriage,  born  January,  1881.  This, 
the  petition  calls,  "gross  neglect  of  duty.'* 

Whatever  uncertainty  may  attend  the  definition  of  g^oss  neglect  of 
duty,  it  is  certain  that  it  does  not  consist  in  a  husband's  merely  absenting 
"himself  from  his  wife,  without  her  afterward  receiving  any  support  from 
him.  No*^  that  this  might  not  be  a  neglect  of  his  duty  to  cleave  to  her, 
and  in  ordinary  language,  gross  neglect.  But  in  classifying  the  ground 
of  divorce,  "willful  absence"  is  assigned  as  a  separate  cause,  and  what  is 
a  part  of,  or  consequence  of  willful  absence,  belongs  to  that  head,  and 
not  the  head  of  "gross  neglect  of  duty."  Willful  absence  may  include 
not  only  withdrawal  of  the  presence  of  the  husband,  but  of  all  communica- 
tion with,  or  provision  by  him;  the  one  is  part  of,  or  a  consequence  of  the 
other.  It  does  not  become  more  than  willful  absence,  because  meanwliile 
nothing  has  been  contributed  to  the  wife's  support.  The  law  of  divorce 
has  certainly  not  been  left  by  the  legislature  in  such  a  state,  as  that  it  may 
be  made  to  adjust  itself  to  whatever  is  named,  in  the  complaint  for  divorce, 
a-s  the  cause;  and  that  part  of  a  cause,  under  one  head,  will  become  full 
cause  under  another. 

Willful  absence  is  not  charged  in  the  petition.  A  divorce  would  not 
be  authorized  on  that  ground,  smce  the  time  has  been  not  even  two  years, 
before  date  of  petition.  But,  unless  names  change  the  thing,  and  a  part 
become  as  good  as  the  whole,  failure  to  furnish  support  during  the  time, 
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will  not  aufhorize  a  divorce,  although  not  charged  under  the  name  of 
absence,  but  of  gross  neglect  of  duty. 

As  to  not  furnishing  support,  while  living  together,  the  period  was 
in  all  only  seven  weeks.  Three  weeks  of  this  time  he  worked  at  his  em- 
ployment of  telegraph  operator,  the  rest  of  the  time  he  did  not  In 
Chicago,  he  lost  his  situation  from  some  disagreement  with  the  compaay 
employing  him;  the  wife  says,  "he  had  a  spat  with  them."  Why  he 
worked  only  two  weeks,  during  the  four  they  lived  together  in  this  city, 
is  not  explained,  except  that  the  wife's  father  don't  think  he  wanted  work, 
and  testifies  he  had  watched  him  going  to  drinking  places;  the  brother, 
that  he  was  of  a  roving  disposition,  not  contented  to  stay  any  Where;  and 
the  uncle,  that  he  was  generally  in  his  saloon.  But  this  uncle  charged  him 
nothing  for  what  he  drank,  and  therefore  it  could  not  be  that  he  spent 
his  earnings  there ;  his  roving  liabits  might  have  been  anticipated,  per- 
haps, from  his  employment,  if  not  from  the  circumstances  under  which  the 
wife  met  and  married  him;  and  the  opinion  of  the  father,  that  he  didn't 
want  work,  is  open,  at  least,  to  the  observation,  that  he  came  here  to  get 
work,  and  went  elsewhere,  saying  he  was  going  for  work. 

Unless  it  be  that  he  drai:k,  there  is  no  evidence  that  his  conduct  was 
in  any  way  offensive.  The  wife's  mother  testifies:  "He  was  a  very  nice 
man.  not  cross  nor  anything;  only  not  feeling  obliged  to  work." 

To  hold,  that  cause  of  divorce  is  made  out  upon  this  evidence,  would 
be  straining  th«  law;  nay,  more,  would  be  openly  misinterpreting  it. 
Gross  neglect  of  duty,  as  must  be  so  often  repeated,  is  not  mere  failure 
to  provide. 

But  if  it  were,  it  would  require  continuance  for  some  length  of  time. 
Not  three  years,  nor  any  particular  Bmit,  but  some  duration  of  time. 
Stevens  v.  Stevens,  8  R.  I.,  560,  Durfee,  J. 

The  entire  time,  here  leaving  out  what  must  be  considered  not  gross 
neglect  of  duty,  but  absence,  was  seven  weeks. 

The  petition  is  dismissed. 

Clemmer  &  Qemmer,  for  petitioners. 


DIVORCE.  89 

[Hamilton  Common  Pleas  Court,  1882.] 

TIBERGHEIN  v.  TIBERGHEIN. 

Failure  to  provide  for  many  years,  even  though  no  proper  effort  to  provide  was 
made,  is  mere  indolence  and  failure,  not  gross  failure  to  provide.  Mere  default 
is  not  gross  neglect,  but  it  must  be  attended  with  circumstances  of  indignity  or 
aggravation.  * 

AVERY,  J. 

The  petition  of  the  wife  sets  forth  the  marriage  in  1871,  and  alleges 
that  nine  months  thereafter  the  husband  wholly  aoandoned  her,  and  has 
never  since  done  anything  toward  her  support. 

The  evidence  is,  the  wife  was  sick,  and  the  husband  didn't  pay  the 
rent,  and  her  mother  took  her  home.  This  was  in  1871.  Six  years 
afterward  her  father  induced  her  to  go  to  live  with  her  husband  again, 
and  he  paid  the  first  month's  rent,  but  did  not  pay  the  second,  when  she 
left  him  again,  and  went  to  her  sister's  and  since  then  has  not  lived  witii 
him. 
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They  have  no  children ;  she  has  worked  in  the  kitchen  of  a  restaurant, 
and  is  now  chamber-maid  on  a  river  boat,  and  is  an  industrious,  respecta- 
ble woman. 

He  does  not  appear  to  have  had  any  trade,  but  is  now  employed 
as  a  bill-poster.  He  was  not  a  drinking  man.  He  was,  says  her  sister, 
only  inclined  to  be  lazy,  and  wanted  her  to  support  him.  Since  her  leav- 
ing him,  he  has  not  interfered,  with  her  earnings.  There  would  seem 
to  have  been  about  five  years  between  the  first  time  she  left  him,  and  the 
last,  and  the  entire  period  they  lived  together  was  nine  months. 

The  charge  is  gross  neglect  of  duty,  and  willful  absence  for  three 
years.  These  are  prescribed  by  the  statute,  as  distinct  causes.  Absence 
is  not  gross  neglect  of  duty,  for  the  reason  that  in  fhe  statute  it  is  called 
by  its  own  name,  absence.  Not  absence,  merely,  but  willful  absence; 
an  J  not  for  a  limited  time,  but  for  three  years. 

Willful  absence  is  not  separation  by  mutual  consent.  Wright,  636; 
31  Mo.,  24,  35  Mich.,  461.  Still  less  can  it  be  considered  willful  absence  of 
the  husband  where,  without  any  such  treatment  as  compels  her  to  leave 
him,  he  is  left  by  his  wife.  Poverty,  idleness,  unthriftiness,  it  has  been 
held,  are  great  evils,  when  they  drive  a  wife  into  separation,  from  her 
husband,  but  must  not  be  mistaken  for  desertion  of  her  bv  him.  Inger- 
soll  v.  Ingersoll,  49  Penn.  St.,  249,  251. 

Gross  neglect  of  duty  is  not  mere  failure  to  provide  support.  There 
must  at  least  be  abilitv.  In  addition  there  must  be,  in  the  circumstances 
attending,  neglect  to  provide,  something  to  Justify  the  appellation  "gross." 
This  has  already  been  sufficiently  discussed;  in  Holland  v.  Holland.  The 
wife  was  sick,  when  the  husband  first  failed  to  pay  the  rent,  and  She  was 
taken  home  by  her  mother;  but  not  the  second  time.  She  was  then, 
at  least  so  far  as  mutual  ability  is  concerned,  as  capable  of  supporting 
herself  as  he.  In  her  sickness  there  was  due,  of  course,  an  increase  of 
effort  (to  provide  for  her  by  her  husband.  But  all  that  is  said  is  that  he 
didn't  pay  the  rent,  and  he  didn't  provide,  not  that  he  didn't  make  the 
effort).  If,  however,  he  did  not  make  the  effort,  it  would  be  mere  indo- 
lence and  failure  to  provide,  not  gross  failure  to  provide. 

To  constitute  gross  neglect  of  duty,  there  must  not  only  be  a  default, 
hut  the  default  must  be  attended  with  circumstances  of  indignity,  or  ag- 
gravation. Smith  V.  Smith,  22  Kan.,  699.  It  has  been  well  said  if  this 
were  not  so,  and  any  mere  neglect  of  duty  were  ground  of  divorce,  the 
aid  of  the  courts  might  as  well  be  abandoned,  and  voluntary  separation 
permitted.     Smith  v.  Smith,  supra,  Brewer,  J. 

The  lang^iage  of  our  statute  is,  "any  gross  neglect  of  duty."  But 
this  is  not  something  less  than  gross  neglect  of  dutv.  It  is  left  the  same. 
It  must  still  be  gross  neglect  of  duty.  When  gross  neglect  of  duty  is  not 
made  out,  how  can  it  happen  that  there  will  be  "any"  gross  neglect  of 
duty? 

The  petition  is  dismissed. 


^   L  B.       30 
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MANSLAUGHTER.— SELF  DEFENSE.  90 

[Hamilton  Common  Pleas  Court,  1882.] 
STATE  OF  OHIO  v.  THOMAS  E.  SNELBAKER. 

J.  To  justify  killing  m  selt-detense  there  must  be  both  a  belief  in  the  existence  of  the 
necessity,  and  the  occasion  must  be  such,  from  the  slayer's  standpoint,  as  to 
reasonably  warrant  the  belief. 

2.  To  determine  the  existence  of  this  belief,  previous  occurrences  and  communi- 
cated threats  may  be  considered.  Outward  acts  or  demonstrations  of  violence 
rea.<%onably  inducing  the  belief  of  the  necessity  are  necessary.  Whether  these 
appearances  were  deceptive  is  of  no  moment.  There  must  be,  however,  not 
only  a  seeming  intent  on  the  part  of  the  deceased,  but  also  a  seeming  capacity, 
and  to  determine  this  the  presence  and  acts  of  others  at  the  ^ime  may  be  con- 
sidered, and  the  place  and  all  its  surroundings. 

S.  It  \s  not  necessary  for  the  person  attacked  to  retreat  or  fly  if  he  was  lawfully 
attending  to  his  own  business  when  assaulted,  and  the  apparent  purpose  of  the 
assault  was  to  take  his  life  or  do  him  great  bodily  harm. 

AVERY,  J. 

Gentlemen  of  the  jury:  The  defendant,  Thomas  E.  Snelbaker,  is 
on  trial  for  manslaughter. 

The  charge  is  that  on  tlie  8th  of  August,  A.  D.,  1880,  within  this 
county,  he  did  •unlawfully  kill  Armstrong  Chumley. 

The  fact  of  the  killing  must  be  made  out  beyond  reasonable  doubt, 
but  if  so  made  out,  then  to  excuse  or  justify  the  act,  it  must  appear  by  a 
preponderance  of  the  evidence  to  have  been  done  in  self-defense.  In 
other  words,  when  reasonable  doubt  ceases  that  Armstrong  Chumley  is 
Head  •f  a  shot  or  shots,  fired  at  him  on  the  8th  of  August,  A,  D.,  1880, 
within  this  county,  by  the  defendant,  whether  he  meant  to  kill  him  or  not 
would  make  no  difference,  the  burden  falls  upon  the  defendant,  and  to 
acquit,  on  the  ground  of  self-defense,  requires  a  preponderance  of  evi- 
dence. 

To  kill  in  self-defense  is  to  take  the  life  of  another  under  a  reason- 
able belief  in  the  immediate  necessity  for  so  doing,  in  order  to  save  one's 
own  life,  or  to  save  one's  own  self  from  great  bodily  harm.  Two  things 
must  concur — the  actual  belief,  and  the  existence  of  circumstances  such 
as  reasonably  to  warrant  the  belief.  That  is  to  say,  not  only  must  the 
man  believe  in  the  existence  of  the  necessity,  but  the  occasion  must  be 
such,  looked  at  from  his  standpoint,  as  reasonably  to  warrant  the  belief. 

To  acquit  the  defendant,  if  the  fact  of  the  killing  be  established,  it 
must  therefore  appear,  that  when  he  fired  the  fatal  shot,  he  believed  it 
was  at  that  moment  necessary  for  saving  his  life,  or  saving  himself  from 
great  bodily  harm,  and  that  the  occasion  was  such,  looked  at  from  his 
standpoint,  as  to  a  reasonable  man  in  his  position  at  the  time,  would  have 
warranted  the  belief. 

This  opens  up  tlie  inquiry,  whether  from  a  previous  occurrence  be- 
tween them  on  the  day.  or  from  threats  communicated  to  him,  he  fiad 
reason  to  believe  that  the  deceased  entertained  a  disposition  to  take  his 
life  or  do  him  great  bodily  harm. 

Coupled  with  this  inquiry,  however,  indeed  as  a  question  first  in  order, 
upon  the  determination  of  which  tbe  admissibility  of  all  the  evidence 
as  to  any  previous  occurrence  or  threat  depends,  the  enquiry  is  to  be  made 
whether  there  were  outward  acts  or  demonstrations  of  violence  by  the 
deceased  at  the  time,  such  as  reasonably  to  induce  in  the  mind  of  defend- 
ant tlie  belief,  that  the  intention  to  take  his  life,  or  do  him  great  bodily 
harm,  was  on  the  verv  point  of  being  carried  out.     In  other  words,  the 
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question  is,  whether  danger  to  his  life  or  of  great  bodily  harm  appeared 
imminent  to  him  from  some  outward  act  or  demonstration  on  the  part 
of  the  deceased  at  the  very  time,  and  not  whether  there  were  previous 
acts  or  demonstrations  or  threats,  except  as  in  the  judgment  of  the  jury, 
these  may  have  reasonably  affected  the  appearance  of  danger  to  him  from 
acts  or  demonstrations  at  the  time. 

The  question  as  to  acts  or  demonstrations  by  the  deceased  at  the 
time,  is  to  be  determined  from  the  evidence.  It  is  the  duty  of  the  jury  to 
compare  the  testimony  of  the  witness  of  the  transaction,  and  where  there 
are  differences,  to  adjust  them  according  to  the  weight  of  evidence.  The 
weight  of  evidence  is  in  proportion  to  its  influence  in  carrying  conviction 
to  the  mind,  and  the  question  addresses  itself  to  your  minds.  But,  when 
the  weight  of  the  evidence  is  ascertained,  if  it  appears  by  a  preponderance, 
that  without  the  defendant  being  himself  at  fault  in  provoking  it  at  the 
time,  there  was  an  act  or  demonstration  by  the  deceased  to  do  him  vio- 
lence, from  wliich,  taking  the  appearances  then  presented,  it  was  reason- 
able that  danger  to  his  life  or  great  bodily  harm  was  imminent,  the  ques- 
tion whether  the  appearances  were  deceptive  is  of  no  moment.  In  other 
words,  the  defendant  is  to  be  judged  by  appearances  at  the  time,  and  not 
by  facts  afterwards  turning  out. 

That  imminence  of  danger,  from  some  act  or  demonstration  of  the 
deceased,  to  the  life  or  person  of  defendant  should  have  been  apparent, 
requires,  however,  not  only  that  there  should  have  been  at  the  time  a 
seeming  intent,  but  also  a  seeming  capacity,  on  the  part  of  the  deceased, 
to  take  his  life  or  do  him  bodily  harm.  This  opens  up  the  inquiry  into 
the  question  of  the  presence  and  acts  of  others  at  the  time,  since  to  resort 
to  self-defense  for  his  protection  against  unlawful  violence,  would  require 
a  reasonable  belief,  on  the  part  of  defendant,  that  he  could  not  rely  for 
protection  upon  others.  The  place  was  a  police  station  of  the  city.  The 
place  and  occasion  are  to  be  taken  with  all  the  surroundings,  but  it  is  to 
be  borne  in  mind  that  the  question  is,  whether  it  was  reasonable  for  the 
defendant,  under  the  circumstances  apparent  to  him,  to  belieye  in  the 
necessity  of  resorting  to  self-defense.     This  is  a  question  for  the  jury. 

One  other  word  touching  whether  before  resorting  to  self-defense, 
it  is  necessary  for  a  man  to  retreat  or  fly.  It  would  not  be  necessary  if, 
in  lawfully  attending  to  his  own  affairs,  he  were  unlawfully  assaulted  by 
another,  with  the  apparent  purpose  of  taking  his  life  or  doing  him  great 
bodily  harm. 

With  these  instructions  as  to  the  law,  to  be  applied  according  as  the 
facts  shall  be  found  from  the  evidence,  the  issue  between  the  state  and 
the  defendant  is  now  submitted  to  you. 


91  COMPROMISE  OF  A  CASE. 

[Hamilton  Common  Pleas  Court,  1882.] 

ANN  JORDAN  et  al.  v.  JOHN  RUSSELL  et  al. 

If  counsel  ever  have  a  right  to  agree  to  a  compromise  of  a  rase,  such  right  should 
not  be  extended  to  a  contest  of  a  will,  and  where  the  contestant's  attorneys 
agree  on  such  compromise,  and  offer  no  evidence,  and  the  jury  bring  in  a  verdict 
sustaining  the  will,  a  contestant  who  did  not  consent  thereto  on  filing  a  motion  at 
any  time  during  the  term  to  set  aside  the  verdict,  is  entitled  to  have  the  verdict 
set  aside  at  a  subsequent  term  to  which  the  motion  is  continued,  and  the  verdict 
must  be  set  aside  as  to  all  parties,  their  interests  being  joint. 
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AVERY.  J. 

In  this  case,  an  action  to  contest  the  will  of  John  Russell,  deceased, 
a  verdict  sustaining  the  will  was  taken  at  the  last  term  of  court,  on  the  ^d 
of  January,  1882,  and  judgment  was  entered  April  8,  1882.  Motion  by 
Ann  Jordan  to  set  the  judgment  aside  was  made  at  the  same  term,  April 
29, 1882,  and  has  been  continued  to  this  term. 

The  case  had  not  been  set  on  the  trial  calendar,  but  was  called  up  by 
counsel  for  defendants,  who,  in  presence  of  a  representative  of  the  firm  of 
Campbell,  Bates  &  Von  Martels — T.  C.  Campbell  of  that  firm  being  one 
of  the  counsel  for  the  plaintiffs,  stated  they  wanted  to  take  a  verdict  by 
consent.  Accordingly  the  jury  in  attendance  was  sworn,  the  probate 
of  the  will  was  offered,  and  there  being  no  other  evidence,  the  jury  were 
directed  to  return  a  verdict  sustaining  the  will,  which  they  did. 

The  ground  of  the  motion  by  Ann  Jordan,  is,  that  she  did  not  con- 
sent, and  that  the  verdict  was  entirely  without  her  knowledge.  In  a  sup- 
plemental affidavit  she  avers  that  she  was  first  informed  of  it  in  the  latter 
part  of  February,  or  early  part  of  March,  and  after  two  or  three  interviews, 
or  attempted  inter\'iews,  with  one  gentleman  of  fhe  bar,  who  finally  de- 
clined, employed  her  present  counsel,  who  "after  some  little  delay,  which 
seemed  unavoidable,"  filed  the  motion. 

The  plaintiffs  in  the  case  were  Ann  Jordan,  Bridget  Kennedy  and 
Sarah  Gildea.  the  only  daughters  of  the  testator.  John  Russell,  deceased, 
with  their  husbands.  The  petition  was  filed  by  Banning  &  Davidson, 
and  T.  C.  Campbell,  as  attorneys.  The  professional  statement  of  Mr. 
Campbell  is  to  the  effect  that  he  had  not  been  originally  engaged,  but 
came  into  the  case  for  Mrs.  Kennedy,  and  that  when  the  settlement  was 
proposed  by  defendants,  he  thought  best  to  accept  it,  but  left  the  matter 
to  be  arranged  by  the  principal  counsel,  neither  giving  nor  withholding 
his  consent,  and  not  assuming  to  act  for  Mrs.  Jordan.  The  affidavit  of 
counsel  for  the  defendants  is  to  the  effect,  that  the  verdict  was  taken  with 
the  full  knowledge  of  both  counsel  for  the  plaintiffs,  under  the  agree- 
ment that  the  property  devised  should  be  sold,  and  after  paying  the 
costs  of  the  case,  $300  should  be  p»id  Mrs.  Jordan,  and  $300'to  Mrs. 
Kennedy. 

The  issue  of  fact,  so  far  as  made  by  these  opposing  statements,  must 
be  left  undetermined.  Where  counsel  dispute  upon  the  question  of  a 
verbal  agreement,  not  made  in  open  court,  the  court  wTIl  not  turn  aside 
from  the  case  to  determine  the  dispute.  But  it  is  not  disputed  that  the 
verdict  was  taken  with  the  consent,  at  least,  of  the  counsel  for  Mrs.  Jor- 
dan. Tliey  make  no  affidavit  or  statement,  and  as  to  them,  at  least,  the 
affidavit  of  counsel  for  defendants  stands  without  denial.  Upon  the  other 
hand,  however,  the  affidavit  of  Mrs.  Jordan,  that  she  had  no  knowledge 
of  the  verdict,  and  gave  no  consent  to  the  settlement,  stands  without 
denial. 

The  question  then  is,  whether  upon  a  motion  at  the  same  term,  the 
judgment  should  be  set  aside,  although  to  be  determined  now,  it  must  be 
upon  the  same  principles  as  if  determined  then.  The  motion  was  made 
and  continued,  and  is  in  legal  contemplation  to  be  decided,  as  if  at  the  trial 
term.     Knox  County  Bank  v.  Doty,  9  O.  S.,  505,  508,  Peck,  J. 

The  question,  treated  as  of  the  term  when  the  judgment  was  ren- 
dered, is  addressed  to  judicial  discretion.  The  weight  of  authority  is 
against  the  power  of  an  attorney  at  law,  by  virtue  merely  of  his  general 
employment  as  such,  to  bind  his  client  by  a  compromise.     Week's  on  A' 


Vol.  VIII.  LAW  BULLETIN.  469 


9 1  Jordan  et  al.  Russell  et  al. 


torneys  at  Law,  228;  and  cases  there  cited.  To  which  may  be  added, 
Fraker  v.  Little,  24  Kan.,  387;  Card  v.  Walbridge,  18  O.,  411,  417;  Wil- 
son V.  Jennings,  3  O.  S.,  528. 

If  extending  to  any  case,  it  ought  not  certainly  to  a  contested  will 
case.  How  inconsistent  with  an  employment  to  contest  a  will,  that  auth- 
ority should  be  implied  to  agree  to  a  judgment  sustaining  the  will,  or  if  the 
employment  were  to  sustain  the  will,  that  authority  should  be  implied 
to  agree  to  its  being  set  aside. 

The  question  besides,  is  not  whether  the  judgment  would  be  binding 
on  the  parties,  while  standing  as  a  judgment,  but  whether,  so  long  as  the 
court  retains  control  over  the  record,  it  should,  against  the  complaint 
of  the  client,  be  permitted  to  stand. 

There  might  be  cases  where  equitable  considerations  would  require 
a  judgment  to  be  upheld,  but  there  are  no  such  considerations  here;  the 
parties,  in  other  words,  may  be  restored  to  their  former  position.  The 
motion  was  not  made  within  three  days,  but  was  made  during  the  term, 
which  is  suflficient  for  the  exercise  of  that  control  over  the  record,  which 
is  left  to  judicial  discretion.  Ash  v.  Marlow,  20  O.,  119, 131;  Huntington 
V.  Finch,  3  O.  S.,  445,  447;  Knox  County  Bank  v.  Doty,  9  O.  S.,  508, 
Peck,  J.  The  interest  of  the  parties  to  the  judgment  is  joint  and  insepa- 
rable, and  cause  for  setting  it  aside  as  to  one,  is  cause  as  to  all.  Ban- 
ning V.  Kirby,  7  Amer.  Law  Rec,  601,  604;  s.  c.  6  Dec.  Rec,  732. 

The  verdict  and  judgment  are  set  aside. 


97  BUILDING   ASSOCIATION  MORTGAGE. 

[Hamilton  Common  Pleas  Court,  1882.] 

tALLEMANIA  LOAN  AND  BUILDING  ASSOCIATION  No.  2  v.  CATHAR- 
INE MLTELLER. 

1.  Upon  foreclosure  of  a  building  association  mortgage,  in  determining  the  amount 

due  on  distribution,  dues  paid  will  not  be  credited  with  interest,  as  dues  are 
entitled  to  dividends  rather  than  interest. 

2.  In  estimating  the  time  required  to  pay  the  shares,  probable  profits  may  be  con- 

sidered, for  the  dues  for  the  future  are  being  paid,  discounting  for  the  time  in 
advance. 

3.  The  periods  for  the  payment  of  profits  are  every  six  months  from  the  organiza- 

tion of  the  society,  and  not  from  the  various  dates  of  taking  the  shares. 

4.  If  interest  is  rebated  annually,  future  interest  is  to  be  based  on  the  amount  of 

the  shares  less  dues  to  date,  as  the  principal  at  the  beginning  of  the  next  year, 
from  which  dues  and  estimated  profits  for  the  next  year  will  be  deducted  to 
form  new  principals  for  each  succeeding  year. 

AVERY,  J. 

The  question  is  upon  a  mortgage  to  a  building  association,  secur- 
ing dues,  interest  and  premium  on  ten  shares.  The  property  has  been 
sold  in  this  proceeding,  and  the  question  is  as  to  the  amount  of  the  pro- 
ceeds to  be  paid  in  satisfaction  of  the  mortgage. 

The  condition  of  tlie  mortgage  is,  payment  according  to  the  consti- 
tution and  by-laws,  of  fines,  dues,  premium  and  interest,  subject  to  re- 
batement  every  corporate  year  by  crediting  on  the  principal  the  dues 
paid  and  profits  made  until  the  amount  paid  in  shall  equal  the  full  value 
of  the  shares ;  or,  to  refund  before  that  time,  the  full  value  of  said  shares 
with  all  dues  thereon.     In  case  of  default  in  making  any  said  payments 

tSce  another  decision  in  this  case,  ante^  402. 
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for  three  months,  and  a  suit  of  foreclosure,  the  amount  of  the  face  of  the 
mortgage  with  all  arrearages,  less  the  credits  paid  upon  the  principal, 
shall  become  at  once  due  and  payable. 

The  effect  of  such  a  proviso  as  this  last,  was  considered  in  the  Moni- 
for  Building  Association  v.  Eggen,  ante  114  and  so  far  as  in  the 
nature  of  a  penalty,  it  was  held  there,  the  proviso  would  not  be  enforced. 
The  point  requires  no  discussion;  the  decree  of  sale  relieves  the  case  of  it, 
being  for  dues,  interest,  fines  and  premiums  to  date,  and  not  for  the  face 
of  the  mortgage. 

Touching  the  condition,  it  is  to  pay  dues,  etc.,  or  refund  the  full  value 
of  the  shares;  but* the  option  is  left  to  the  mortgagor.  The  mortgage 
is  to  be  void,  upon  doing  either  the  one  or  the  other,  and  the  alternative 
remains  open  so  long  as  the  equity  of  redemption  is  not  foreclosed.  And 
upon  foreclosure,  which  under  our  statute  requires  sale,  and  while  barring 
redemptio'n  as  to  the  land,  leaves  the  proceeds  subject  to  the  equities, 
satisfaction  may  be  made,  one  way  or  the  other,  according  as  those  inter- 
ested in  the  equity  or  redemption  elect. 

The  constitution  of  the  association  contemplates  such  option.  By 
article  XL,  a  mortgage  shall  remain  in  force,  until  the  weekly  dues  and 
dividends  make  up  $300  on  each  share,  when  the  mortgage  shall  be  can- 
celled. By  article  XIV,  members  can  get  their  mortgage  cancelled  by 
paying  back  so  much  as,  with  dues  paid  and  dividends,  makes  up  $300  on 
each  share.     In  either  case,  upon  cancellation,  the  membership  ceases.  ^ 

Calculation  upon  the  basis  of  the  difference,  between  the  dues  paid 
and  dividends,  and  the  amount  of  each  share,  requires  only  that  the  dues 
paid,  and  those  for  which  there  has  already  been  a  finding  herein,  with  the 
dividends,  if  any,  be  deducted  from  $300  upon  each  share.  The  dues 
paid  will  not  be  credited  with  interest,  for  the  reason  that  dues  entitle  the 
member  to  payment  of  dividends,  not  interest.  The  balance  found,  will 
be  the  amount  required  for  the  satisfaction  of  the  mortgage,  in  addition 
to  what  has  been  already  found. 

Upon  the  other  basis  of  weekly  dues,  until,  with  the  dividends,  $300 
is  made  up  on  each  share,  the  time  required  in  the  future,  for  the  purpose, 
IS  to  be  ascertained,  and  the  present  value  calculated  of  the  dues  and 
interest  for  that  time.  The  rule  of  calculation  is  laid  down  by  the  district 
court,  in  Korman's  case,  ante,  60.  But  the  question,  here,  is  as  to  as- 
certaining the  time. 

This  association  is  a  permanent  one,  and  the  time  is  to  be  estimated, 
according  to  what  would  be  required  for  paying  the  particular  shares. 
The  time  required  would  be,  until  fifty  cents  a  week  had  paid  upon  each 
share  $300.  But  the  constitution  prescribes  that  dividends  shall  be  in- 
cluded, and  by  so  much  as  this  may  assist  in  the  payment,  would  shorten 

The  constitution  provides,  that  the  secretary  shall  calculate  the  profits 
of  each  member  every  six  months,  and  enter  in  their  books.  These  are 
the  dividends.    There  is  no  provision  as  to  losses. 

In  the  present  case  no  dividends  are  entered  in  the  book,  and  there- 
fore it  is  to  be  presumed  that  up  to  the  time  of  ceasing  to  pay  dues,  there 
were  no  profits.  And  so  long  as  the  dues  ceased,  there  could  be  none, 
for  the  reason  that  only  from  money  paid  in,  could  there  be  profits.  But 
the  dues  for  the  future,  coming  now  to  Be  paid,  discounbng  for  the  time 
in  advance,  profits  may  be  considered,  no  less  than  if  payment  were  de- 
ferred to  the  dates  of  the  installments,  as  they  should  successively  accrue. 
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In  that  case,  no  more  weekly  payments  would  be  required  than,  with  the 
dividends  of  profits,  would  make  up  $300  on  each  share,  and  it  must  be 
flie  same  in  this  case.  The  cases  differ  only,  in  that,  here,  the  number 
of  weeks  is  to  be  ascertained  in  advance. 

That  without  payment  of  dues,  there  could  be  no  profits,  is  true,  but 
here  is  to  be  payment  of  dues.  Discounting  for  the  time  anticipated, 
there  will  be  paid  the  present  value  of  the  dues,  and  no  more  than  if  de- 
ferred until  the  successive  installments  would  accrue,  can  there  be  reason 
for  not  calculating  profits. 

The  calculation  of  profits  prescribed  by  the  constitution  every  six 
months,  refers  to  the  date  at  which  the  association  became  organized  for 
business,  and  not  to  the  various  dates  of  acquiring  ownership  of  shares. 
It  is  every  six  months  of  the  business  of  the  association.  For  the  future, 
of  course,  there  could  be  only  an  approximate  estimate.  But  with  the 
probable  future  rate  of  profits,  estimated  as  near  as  might  be  the  time  for 
wliich  dues  and  interest  would  be  required  to  be  paid,  could  be  ascertained. 
It  would  be  for  such  time,  as  that  the  dues  and  estimated  dividends,  to- 
gether with  those  paid  and  unpaid,  up  to  date,  would  amount,  on  each 
share,  to  $300. 

The  present  value  of  dues  and  interest  for  this  time,  added  to  the 
dues  and  interest  unpaid,  will  make  up  what  is  needed  for  cancelling  the 
mortgage.     But,  there  is  a  question  as  to  interest. 

By  article  XI,  of  the  constitution  of  the  association,  interest  is  only 
to  be  charged  on  the  amount  remaining  due,  at  the  beginning  of  each 
year.  The  only  possible  meaning  of  this,  is  that  dues  and  dividends 
of  profits  shall,  with  respect  to  computation  of  interest,  be  treated  as 
credits  upon  a  principal.  The  condition  of  the  mortgage,  itself,  provides 
for  the  interest  being  subject  to  rebatement  every  corporate  year,  by 
crediting  on  the  principal,  the  weekly  dues  paid  and  profits  made. 

However  inconsistent  this  may  be  with  the  true  nature  of  the  trans- 
action, Which  is  not  a  loan  to  be  paid  back  in  installments,  but  a  redemp- 
tion of  shares,  by  the  association,  in  advance,  Hagerman  v.  Building  Asso- 
ciation, 25  O.  S.,  205,  206,  it  has  been  agreed  to  by  adoption  in  the  Con- 
stitution of  the  Association,  and  has  been  made  part  of  the  condition  of  the 
mortgage. 

In  computing  interest,  therefore,  for  the  period  of  the  future  install- 
ments, ^00  for  each  share,  less  the  dues  up  to  date,  will  be  taken,  as  the 
principal  to  the  beginning  of  the  next  corporate  or  business  year,  from 
which,  for  a  new  principal,  will  be  deducted  the  dues  and  dividends  of 
profits,  estimated  as  accruing  during  the  interval;  and  so  on,  each  succes- 
sive year,  for  a  new  principal,  deducting  the  dues  and  estimated  dividends 
for  the  preceding  year. 

For  the  purposes  of  such  computation,  including  the  estimate  of 
profits,  and  calculation  of  present  value  of  dues,  and  interest,  reference 
may  be  made  to  a  master,  unless  the  parties  agree. 

Campbell,  Bates  &  Von  Martels,  for  plaintiff.    , 

W.  G.  Mayer,  for  defendants. 
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TRADE  NAME.  154 

[Hamilton  Common  Pleas  Court,  1882.1 

BEN  COHN  V.  RACHEL  KAHN  and  MOSES  KAHN. 

The  mere  description  of  a  kind  of  business  or  quality  or  class  of  goods  sold,  by  words 
in  common  use,  as  "misfit  parlors,"  adopted  by  one  selling  misfit  clothing, 
does  not  constitute  a  trade  name  for  which  he  can  enjoin  the  use  by  a  competitor. 
But  where  the  competitor  adopts  the  name  and  opens  a  store  on  the  same  street 
and  imitates  the  signs,  cards  and  notices  of  a  tradesman,  and  by  misrepresenta- 
tions, seeks  to  mislead  customers  to  suppose  they  were  dealing  with  latter,  when 
in  fact  they  were  not,  the  imposition  will  be  enjoined. 

AVERY,  J. 

The  plaintiff  rented  a  residence  in  this  city  last  March,  and  turned 
the  parlors  into  a  salesroom  for  clothing,  which,  he  alleges,  is  purchased 
by  him  from  various  merchant  tailors  throughout  the  country,  and  is 
known  to  the  trade  as  misfits,  and  has  given  his  place  of  business  the  name 
"Misfit  Parlors."  The  defendants  have  recently  opened  a  similar  place 
of  business  at  the  corner  of  the  next  street,  and  given  it  the  name  "The 
Original  Misfit  Clothing  Parlor,"  for  the  purpose,  the  petition  alleges, 
of  depriving  the  plaintiff  of  the  good  will  of  his  business,  and  inducing 
the  public  to  believe  that  tl*e  goods  furnished  by  them  are  those  of  the 
Misfit  Parlors  of  which  he  is  the  proprietor.  It  is  further  alleged,  that 
they  have  copied  his  signs,  notices,  cards,  circulars  and  other  means  of 
advertising,  which  is  calculated  to  and  does  draw  off  fhe  custom  of  the 
pubHc  who  have  identified  him  under  the  name  Misfit  Parlors;  that 
their  place  of  business,  although  at  the  corner  of  the  next  street,  and 
numbered  on  that  street  has  also  been  given  numbers  on  the  same  street 
with  him;  that  before  going  there,  they  tried  to  rent  the  house  adjoining 
his,  and  then  the  house  opposite,  and  that  they  falsely  represent  to  the 
public  that  his  business  is  only  a  branch  of  theirs,  and  that  they  were  the 
original  owners  and  had  sold  the  said  business  to  him.  The  prayer  of  the 
petition  is  for  an  injunction  against  their  use  of  the  name  Misfit  Parlors, 
or  Original  Misfit  Parlors,  or  from  interference  in  any  way  with  the  good 
will  or  trade  of  plaintiff,  or  holding  themselves  out  as  the  Original  Misfit 
Parlors.     The  defendants  demur. 

Misfit  Parlors  is  not  a  trade-mark.  There  are  cases  which  include 
within  that  term  the  name  applied  to  point  out  and  designate  a  dealer's 
place  of  business,  distinguishing  it  from  the  business  locality  of  other 
dealers.  Filley  v.  Fassett,  44  ]Mo.,  168:  Marshall  v.  Pinkham,  52  Wis., 
572,  578:  Shaver  v.  Shaver,  54  la.,  208.  210.  But  in  strictness  the  mean- 
ing is  confined  to  a  name  or  device  attached  to  goods  manufactured  or 
sold.  Oilman  v.  Hunnewell,  122  Mass.,  139,  147:  Manufacturing  Co.  v. 
Hall,  61  N.  Y.,  226,  229.  The  name  of  a  place  of  business  is  not  a  trade- 
mark at  all,  but  a  trade-name.  Pepper  v.  Labrot,  8  Fed.  Rep.,  41,  Mat- 
thews, J. 

Protection  will  be  extended,  however,  upon  analogous  principles. 
Manufacturing  Co.  v.-Hall,  61  N.  Y.,  226.  Thus,  where  a  name  is  given 
.to  a  hotel,  or  a  newspaper,  or  a  line  of  omnibuses,  the  use  of  the  same 
name,  or  a  colorable  imitation  thereof,  by  a  rival  proprietor,  has  been 
enjoined.  Howard  v.  Henriqucs,  3  Sandf..  725;  Woodward  v.  Lazar,  21 
Cal.,  448;  Marsh  v.  Billings,  7  Cush.,  322:  Stone  v.  Carlan,  13  Law  Rep., 
360:  Clement  v.  Maddick,  1  Giff,  98:  Bell  v.  Locke,  8  Paige,  75;  Matsell 
v.  Flanagan.  2  Abb,  Pr.  N.  S.,  459;  Knott  v.  Morgan,  2  Keen,  213.  But 
these  are  all  cases  of  a  name  of  ownership,  as  in  Knott  v.  Morgan,  the 
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"London  Conveyance  Company;"  or  a  fancy  name  invented  or  arbitrarily 
applied,  as  "Irving  House/'  "What  Cheer  House,"  "Bells  Life,"  "New 
Era,"  etc.  Oilman  v.  Hunnewell,  122  Mass.,  151,  Gray,  C.  J.;  Burrows 
V.  Knight,  6  R.  I.,  438,  Ames,  C.  J. 

Misfit  Parlors  is  not  a  name  of  this  kind.  Parlors  is  a  style  of  descrip- 
tion that  may  be  adopted  by  anyone  who  thinks  the  public  will  walk  in 
with  more  readiness,  than  if  he  called  his  place  a  shop  or  a  store.  Misfit 
defines  the  business,  that  is,  as  alleged  in  the  petition,  the  selling  of  cloth- 
ing known  to  the  trade  as  misfits.  The  combination  of  the  two  words 
does  not  distinguish  a  particular  locality,  but  is  applicable  to  any  place 
wliere  business  of  the  same  kind  is  carried  on.  It  is  like  the  name  "Anti- 
quarian Book  Store,"  Choynski  v.  Cohen,  39  Cal.,  501;  or  "Carriage 
Bazaar,"  Boulnois  v.  Peake,  L.  R.  13,  Ch.  D.,  513,  note;  and  falls  within 
the  rule,  that  a  mere  general  description  by  words  in  common  use  denoting 
kind  or  quality,  or  indicating  that  a  certain  class  of  goods  is  dealt  in, 
cannot  be  the  subject  of  exclusive  appropriation.  Canal  Co.  v.  Clark,  13 
'Wlall,  311;  Manufacturing  Co.  v.  Trainer,  101  U.  S.,  51,  55;  Oilman  v. 
Hunnewell,  122  Mass.,  139;  Marshall  v.  Pinkham,  52  Wis.,  572;  Browne 
on  Trade  Marks,  section  161. 

So  far,  therefore,  as  concerns  mere  use  of  the  name,  there  is  no  cause 
of  action.  But  the  petition  alleges  something  more,  that  is,  false  repre- 
sentations, such  as  that  the  i)laintiff's  business  is  only  a  branch  of  the 
defendants,  that  it  was^sold  to  him  by  them,  that  theirs  is  the  original  busi- 
ness under  that  name;  all  of  which  is  calculated  and  intended,  as  alleged, 
to  mislead  the  public  into  confusing  the  business  established  by  plaintiff 
with  their  own,  and  deprive  him  of  the  good  will  of  that  business. 

Reputation  obtained  by  industry  and  enterprise  in  businesswill  be  pro- 
tected in  equity  against  efforts  to  purloin  it.  The  fundamental  reason  is  the 
same,  as  for  the  protection  of  trade-marks,  since  rights  of  property  are 
equally  concerned  whether  advantage  be  taken  of  the  reputation  of  a 
mafi's  manufactures  or  of  his  business.  Protection  in  either  case  is  upon 
the  principle  that  misrepresentation  likely  to  mislead  the  public  into  tak- 
ing one  man's  manufacture  or  business  for  that  of  another  constitutes  an 
injury  to  the  trade  of  that  other,  for  which  injunction  is  the  only  adequate 
remedy.  Leather  Cloth.  Co.  v.  American  Cloth.  Co.,  4  DeG.  J.  &  S., 
137,  140;  Shaver  v.  Shaver,  54  la.,  208,  210;  Manufacturing  Co.  v.  Hall, 
61  N.  Y.,  226,  231;  McLean  v.  Fleming,  96  U.  S.,  252.  Clifford  J.:  High 
on  Injunction,  section  1069. 

The  common  occasion  is  where  a  name  has  acquired  such  distinctive 
character  as  representing  proprietorship,  that  its  mere  use  by  another  is 
a  misrepresentation.  But  this  is  only  an  illustration  of  the  principle,  and 
does  not  limit  it.  There  may  be  no  misrepresentation  in  the  mere  name, 
that  is.  it  may  be  one's  own  name,  or  a  common  name  to  which  any  per- 
son is  entitled,  and  yet  may  be  so  used  as  to  mislead  the  public  into  giving 
to  one  man's  goods  or  business,  the  patronage  intended  for  ano#ier. 

In  Croft  V.  Day,  7  Beav.  54,  the  defendant  was  held  entitled  to  make 
blacking  under  the  name  of  Day  &  Marton,  which  was  his  own  name  and 
that  of  a  person  with  whom  he  was  in  treaty  for  a  partnership,  but  was 
enjoined  from  so  labeling  or  advertising  it  as  to  represent  it  to  be  the  same 
with  blacking  made  under  that  name  by  an  older  firm. 

In  I-ee  v.  Haley,  L.  R.  5  Ch.  App.  155,  the  defendant  was  held  enti- 
tled to  set  up  business  under  the  same  name  with  the  plaintiffs,  "The 
Guinea  Coal  Company,"  indicating  that  he  sold  coal  at  a  guinea  a  ton. 
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J)ut  not  so  to  use  the  name,  as  by  opening  his  place  of  business  on  the  same 
street,  that  people  going  there  to  buy  coal  from  the  plaintiffs  might  be 
misled  into  taking  his  business  for  theirs. 

The  principle  is  thus  stated  in  Levy  v.  Walker,  L.  R.  10  Cli.  D.  448, 
James  L.  J.:  "You  must  not  use  a  name  whether  fictitious  or  real — you 
must  not  use  a  description  whether  true  or  not,  which  is  intended  to 
represent  or  calculated  to  respresent  to  the  public  that  your  business  is 
my  business,  and  so  by  a  fraudulent  misstatement  deprive  me  of  the  profits 
pf  the  business  which  would  otherwise  come  to  me." 

In  Meneely  v.  Meneely,  61  N.  Y.,  427,  it  is  pointed-  out  that  every 
man  niay  use  his  own  name  in  his  business,  and  it  is  the  same  of  any  name 
to  which  there  is  a  common  right,  and  that,  although  there  may  be 
another  business  of  like  kind  already  established  under  that  name,  Courts 
will  not  interfere  where  the  only  confusion  created  is  that  which  results 
from  the  similarity  of  the  names.  But  this  leaves  it  open  as  a  question 
of  evidence  whether  any  artifice  or  contrivance  has  been  added.  "No 
man,"  it  is  said,  Burgess  v.  Burgess,  3  DeG.  M.  &  G.  904,  Turner,  L.  J., 
"can  have  any  right  to  represent  his  goods  as  the  goods  of  another  per- 
son, but  in  applications  of  this  kind  it  must  be  made  out  that  the  defendant 
is  selling  his  own  goods  as  the  goods  of  another.  Where  a  person  is 
selling  goods  under  a  particular  name  and  another  person  not  having 
that  name  is  using  it,  it  may  be  presumed  that  he  so  uses  it  to  represent 
the  goods  sold  by  himself  as  the  goods  of  the  person  whose  name  he  uses, 
but  where  the  defendant  sells  goods  under  his  own  name,  and  it  happens 
that  plaintiff  has  the  same  name,  it  does  not  follow  that  he  is  selling  his 
goods  as  the  goods  of  the  plaintiff.  It  is  a  question  of  evidence  in  each 
.case  whether  there  is  a  false  representation  or  not."  Massam  v.  Thorleys 
Cattle  Food  Co.,  L.  R.,  14  Ch.  D.  748,  753;  Hendriks  v.  Montagu,  L.  R. 
17  Ch.  D.  649,  Brett,  L.  J. ;  Singer  Manufacturing  Co.  v.  Loog,  L.  R.  18 
Ch.  D.  395. 

The  false  representations  alleged  in  the  petition  are  admitted  by  the 
jlemurrer.  They  can  be  understood  in  no  other  sense  than  as  an  effort 
by  the  defendants  to  avail  themselves  of  a  reputation  acquired  by  the 
business  of  the  plaintiff.  Why  call  their  business,  "The  Original  Misfit 
Clothing  Parlor?"  There  is  nothing  original  in  a  misfit,  or  in  selling  nus- 
fits;  it  must  therefore  mean  that  their  business  is  the  first  established. 
But  the  plaintiff's  business  having  been  the  first  established,  the  only  im- 
pression calculated  to  be  produced  is  that,  that  business  was  theirs. 

Any  former  customer  of  plaintiff,  or  person  attracted  by  the  reputa- 
tion of  his  house  when  it  was  the  only  one  of  the  name,  who  should  now 
find  two  in  competition,  would  certainly  take  that  represented  as  the  first 
established,  to  be  the  plaintiffs.  The  plaintiff  is  entitled  to  protection 
against  this,  not  that  there  is  anything  in  being  called  original,  or  that 
it  belongs  to  him,  but  that  he  has  the  right  to  prevent  them  from  per- 
sonatingj^is  business  by  using  any  such  false  description  as  would  lead 
customers  to  suppose  they  were  trading  with  him.  Boulnois  v.  Pcake, 
•L.  R.  13  Ch.  D.  514  note. 

The  admitted  facts  leave  no  doubt  of  the  intention  of  the  defendants ; 
they  talce  a  number  upon  the  same  street,  although  their  place  of  business 
Bias  a  number  upon  the  cross  street,  and  besides  it  is  at  a  comer;  they 
copy  the  sign,  notices,  cards,  circulars  and  other  advertisements  of  the 
plaintiffs.  But  whether  intended  or  not,  it  is  the  same.  Singer  Co.  v. 
Loog,  L.  R.  18  Ch.  D.  47,  Cotton,  L.  J. ;  Leather  Qoth.  Co.  v.  American 
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CloA  Co.,  4  DeG.  J.  &  S.  140;  Hendriks  v.  Montagu,  L.  R.  17  Ch.  D. 
648;  Manufacturing  Co.  v.  Hall,  61  N.  Y.  231. 

The  question  of  plaintiff's  right  to  the  interference  of  the  court  does 
not  depend,  as  suggested  by  counsel,  upon  whether  the  interest  of  the 
public  is  concerned.  The  public  may  be  very  little  concerned  whom  it 
buys  its  misfits  from,  indeed  whether  it  buys  any.  But  the  court  does  not 
interfere  to  prevent  the  public  from  being  misled.  The  interference  is 
solely  to  protect  the  owner  of  a  trade  or  business  from  a  fraudulent 
invasion  of  that  business  by  somebody  else.  Levy  v.  Walker,  L.  R.  10 
Ch.  D.  448,  James  L.  J.;  Cloth  Co.  v.  Cloth.  Co.,  4  DeG.  J.  &  S.  141; 
Webster  v.  Webster,  3  Swanst  490,  note. 

Demurrer  overruled,  and  judgment  entered  enjoining  defendants 
from  representing  their  business  under  the  name  "Misfit  Parlors,"  or 
"Misfit  Clothing  Parlor,"  to  be  the  original  under  that  name,  or  to  have 
been  connected  with,  or  to  be  the  same  with  the  plaintiff's  business. 

Long,  Kramer  &  Kramer,  for  plaintiff. 

Follett,  Hyman  &  Dawson,  contra. 


189  BILLS  OF  EXCEPTIONS. 

[Hamilton  District  Court,  Octaber  17,  1882.] 

WILLIAM  ARGO  v.  JOHN  C.  BELSAR. 

Bflls  of  exceptions  taken  before  a  justice  in  a  pending  trial  must  be  entered  at  length 
.    on  his  docket,  and  until  so  done  the  reviewing  court  can  take  no  cognizance  of 
their  contents. 

Error  to  the  Court  of  Common  Pleas. 
MOORE,  J. 

The  original  action  was  brought  by  John  C.  Belsar  against  William 
Argo,  plaintiff  in  error,  before  a  justice  of  the  peace,  to  recover  a  judg- 
ment by  way  of  damages  to  a  horse.  The  case  was  tried  before  a  jury, 
who  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $17.  The  justice 
rendered  judgment  on  the  verdict.  No  bill  of  exceptions  was  entered 
on  the  docket  of  the  justice,  although  it  does  appear  from  the  transcript 
that  a  bill  of  exceptions  was  fifed  at  a  day  subsequent  to  the  judgment 
entry. 

William  Argo,  the  defendant  below,  filed  a  petition  in  error  in  the 
court  of  common  pleas,  asking  a  reversal  of  the  judgment,  on  the  ground 
of  error  committed  by  the  justice,  and  as  set  forth  in  a  certain  bill  of 
exceptions.  There  was  filed  with  the  petition  in  error  a  transcript  with 
the  docket  entries  of  the  justice;  also  a  separate  paper,  which  purported 
to  be  a  bill  of  exceptions  to  the  ruling  of  the  justice,  and  which  was  signed 
by  the  justice.  The  court  of  common  pleas  affirmed  this  judgment. 
The  defendant  below,  the  defendant  in  error,  prosecutes  this  his  petition 
in  error,  to  reverse  the  judgment  of  the  court  of  common  pleas.  We 
hold,  as  is  held  in  Huston  v.  Huston,  29  O.  S.,  600,  that  bills  of  exception 
taken  before  a  justice  of  the  peace  are  required  to  be  entered  at  length  on 
the  docket,  and  until  so  entered,  they  constitute  no  grounds  on  which  to 
found  a  petition  in  error.  By  an  examination  of  this  record  it  appears 
that  this  separate  paper,  purporting  to  be  a  bill  of  exceptions,  was  not 
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entered  at  length  on  the  docket  of  the  justice;  therefore,  in  the  aBsence 
of  the  bill  of  exceptions  to  the  court  below,  no  assignment  of  error 
appeared.    The  action  of  the  court  was  proper. 

Judgment  afHrmed. 

H.  L.  Cooper,  for  plaintiff  in  error. 

E.  P.  Dustin,  for  defendant  in  error. 


LIBEL— PLEADINGS.  1 90 

[Hamilton  District  Court,  October  17,  1882.] 

NICHOLAS  JOSEPH  v.  JOHN  CHRISTY. 

Defamatory  words  to  be  actionable  must  refer  to  some  ascertained  or  ascertainable 
person,  and  that  person  must  be  the  plainti^,  hence  words  cautioning  persons 
against  using  certain  apparatus  are  not  actionable. 

Error  to  the  Suprerior  Court. 
MOORE,  J. 

The  plaintiflf  below  filed  his  petition,  claiming  that  at  the  time  of  the 
grievance  thereinafter  mentioned,  he  carried  on  the  business  of  manu- 
facturing and  selling  a  certain  machine,  called  a  •*device  for  lowering 
and  raising  steamboat  chimneys,"  in  the  city  of  Cincmnati,  on  which  he 
was  dependent  for  the  support  of  himself  and  his  family.  He  states 
further,  that  he  was  the  inventor,  patentee  and  owner  thereof,  by  letters 
patent,  granted  to  him  on  the  12th  day  of  April,  1881,  by  the  United 
States;  that  he  had  full  and  exclusive  right  to  control  said 
device  and  the  right  of  vending  the  same  to  his  customers  and 
the  general  public,  for  the  term  of  seventeen  years  from 
said  date;  tliat  on  the  fifteenth  day  of  October,  1881,  the  defendant,  con- 
triving and  intending  to  injure  and  damage  the  plaintiff  in  and  about 
his  business  and  calling,  falsely  and  maliciously  published  and  caused  to 
be  published  and  distributed  among  the  plaintiff's  customers,  in  the  city 
of  Cincinnati  and  elsewhere,  a  printed  circular,  of  and  concerning  the 
plaintiff,  and  of  and  concerning  the  plaintiff  in  relation  to  his  said  busi- 
ness, the  false,  scandalous,  malicious  and  defamatory  libel  following,  that 
is  to  say: 

"Notice. — Steamboat  captains  and  owners  are  cautioned  against  pur- 
chasing or  contracting  for  the  building  on  their  boats  chimney  lowering 
apparatus  of  other  persons  than  myself,  wTiich  have  the  following  feat- 
ures: An  extension  rod,  one  end  of  which  is  pivoted  or  hinged  to  the 
movable  chimney  section,  and  the  other  end  of  which  is  supported  by 
a  pivoted  or  swiveled  connection  with  the  deck.  I  cover  all  such  devices 
in  my  patent  of  October  11,  1881.  I  learn  that  parties  are  offering  to 
put  such  devices  on  steamboats  in  this  city.  I  shall  hold  all  parties 
responsible  who  hereafter  infringe  my  patent. 

JOHN  CHRISTY, 
Office  No.  42,  Public  Landing, 
Dated:  Cincinnati,  Oct.  IB,  1881." 

For  a  second  cause  of  action  plaintiff  states  that  defendants,  in  an  un- 
lawful and  malicious  manner,  publisfhed  of  and  concerning  him  a  defama- 
tory libel  in  the  form  of  an  account,  by  means  whereof  he  was  greatly 
damaged  in  his  business  and  vocation,  and  which  said  defamatory  libel 
is  in  the  following  words,  to-wit: 
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Cincinnati,  Oct.  25, 1881. 
Steamer  Ohio. — To  John  Christy,  Dr., 

No.  40  Public  Landing. 

"To  use  of  diimney  hoisting  apparatus,  which  is  an  infringement  of 
my  patent. — $75." 

To  this  petition  a  demurrer  was  interposed.  The  court  below  sus- 
tained the  demurrer,  and  to  the  action  of  the  court  in  this  respect,  the 
plaintiff  in  error  excepted.  This  excepfion  is  now  urged  and  presented 
in  this  court  as  an  assignment  of  error. 

This  is  a  case  where  damages  are  alleged  to  have  been  caused  to  the 
business  and  calling  of  the  plaintiff,  by  discouraging  the  plaintiff's  cus- 
tomers in  and  about  the  purchase  of  his  particular  device  or  patent;  that 
he  is  injured  by  a  false  and  malicious  publication  amounting  to  a  liBel, 
as  set  forth  in  the  petition.  The  question  arises,  does  this  publication 
charge  the  plaintiff  by  name  or  by  innuendo,  with  doing  business  in  con- 
nection with  said  machinery  in  an  unlawful  manner,  or  in  such  a  way  as 
to  render  it  unsafe  for  the  public  or  persons  to  treat  with  him  concerning 
said  machinery? 

It  is  an  elementary  rule  of  pleading,  that  whatever  is  alleged,  must 
be  alleged  with  certainty,  and  if  not  directly  pleaded,  in  the  case  of  a 
libel,  the  identity  of  the  party  is  charged  by  an  innuendo. 

Although  it  does  not  appear  that  the  name  of  Nicholas  Joseph  is 
used,  or  that  he  appears  to  have  personally  been  mentioned  in  the  pub- 
lication as  being  guilty  of  infringing  tlie  patent  or  exercising  the  right 
of  vending  said  device  without  authority,  the  plaintiff  asserts  it  by  an 
innuendo.  To  constitute  libel,  it  is  clear  that  the  defamatory  words 
must  refer  to  some  ascertained  or  ascertainable  person,  and  that  person 
must  be  the  plaintiff.  In  this  particular  publication  the  defendant  re- 
cites, that  **he  is  informed  that  certain  persons  are  about  to  use  this 
device."  He  does  not  charge  the  plaintiff  by  name,  nor  does  he  charge 
that  the  plaintiff  was  exercising  control  over  any  particular  patent  or 
device,  nor  does  he  attempt  to  say  that  the  plaintiff  was  attempting  to 
use  a  device  such  as  is  mentioned  or  described  in  detail  by  the  defendant 
in  his  publication.  Where  words  are  used  which  miglit,  by  an  innuendo, 
be  directed  to  some  particular  person,  the  reference  or  meaning  may  be 
made  clear  and  to  the  effect  that  in  a  peculiar  sense  they  are  defamatory, 
by  evidence  produced  upon  the  trial.  This  publication  is  silent  as  to  the 
plaintiff,  and  it  is  silent  as  to  the  character  of  the  device,  over  which  the 
plaintiff  may  exercise,  or  may  have  been  in  the  habit  of  exercising,  control. 
This  being  so,  the  want  of  words  or  references  of  an  actionable  meaning  in 
the  publication  as  stated,  or  words  calling  into  question  the  special  busi- 
ness and  device  of  this  plaintiff,  he  can  not  say  that  he  is  specially  damaged 
in  manner  and  form  as  set  forth  in  his  petition.  We  think  the  court  below 
was  right  in  sustaining  the  demurrer. 

The  judgment  of  the  court  below  will  be  affirmed. 

C.  H.  Blackburn,  for  plaintiff  in  error. 

Samuel  A.  Miller,  for  defendant  in  error. 
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[Hamilton  District  Court,  October  17,  1882.] 

JAMES  NEELY  v.  ANNA  CUMMINS. 

The  court,  after  trial  on  merits  and  verdict  for  plaintiff,  where  no  reply  had  been  filed 
to  a  plea  of  payment,  may  allow  a  nunc  pro  tunc  entry  of  a  reply,  filed  as  of 
the  day  of  trial. 

Error  to  the  Court  of  Common  Pleas. 

SMITH,  J. 

This  is  a  petition  in  error  in  this  court  to  reverse  a  judgment  of  the 
court  of  common  pleas,  which  Cummins  recovered  against  Neely.  The 
action  below  was  brought  upon  a  promissory  note.  The  petition  alleges 
defendant  made  the  note  for  the  sum  of  three  hundred  dollars;  that  plain- 
tiff was  holder  and  owner  of  the  same:  that  no  part  thereof  had  been 
paid,  and  the  whole  amount  thereon  was  due.  There  was  an  answer  filed, 
m  w^hich  a  plea  of  payment  was  set  up.  To  this  plea  of  payment  no  reply 
was  filed.  The  case  was  tried  by  a  jury,  and  a  verdict  rendered  for  the 
plaintiff  for  the  whole  amount  of  the  note  and  interest.  After  the  verdict 
was  in,  the  defendant  made  a  motion  for  a  new  trial,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  and  also  in  effect,  though 
not  in  terms,  for  a  judgment  notwithstanding  the  verdict,  claiming  that 
he  was  entitled  to  a  judgment  upon  the  pleadings,  there  being  a  plea  of 
payment,  to  which  no  reply  had  been  filed.  The  court,  on  consideration, 
r>\erruled  botn  motions,  but  allowed  a  nunc  pro  tunc  entry  of  a  reply  to 
be  filed  as  of  the  day  of  trial.  This  was  done,  and  the  defendant  excepted 
to  the  action  of  the  court:  hrst,  in  not  granting  judgment  for  the  defen- 
dant, and  secondly,  in  allowing  this  nunc  pro  tunc  entry  to  be  made;  and 
for  the  consideration  of  these  exceptions  the  petition  in  error  is  filed 
in  this  court. 

There  is  no  doubt,  I  suppose,  that  in  a  proper  case,  a  court  of  general 
jurisdiction  has  the  power  to  make  a  nunc  pro  tunc  entry.  It  is  frequently 
done  by  the  courts  of  England,  by  the  courts  of  the  various  states  and 
by  the  courts  of  this  state.  In  the  case  of  Dial,  adm'r  v.  Holter  6  O.  S., 
228,  the  court  fully  examines  the  law  upon  the  question  and  allows  a  nunc 
pro  tunc  entry  in  that  case, — a  very  extreme  case.  In  the  present  case 
there  is  no  bill  of  exceptions;  there  is  nothing  upon  the  record^ to  show 
that  the  power  of  the  court,  or  the  discretion  of  the  court,  was  improperly 
exercised.  In  the  absence,  therefore,  of  anything  upon  the  record  to  the 
contrary,  in  the  absence  of  any  evidence  at  all  upon  the  subject,  it  being 
silent  as  to  the  circumstances  of  the  case,  we  are  bound  to  presume  that 
this  discretion  was  properly  exercised,  and  therefore  affirm  the  judgment, 

W.  L.  Dickson,  for  plaintiff  in  error. 

Lewis  W.  Irwin,  for  defendant  in  error. 


ELECTIONS.  191 

[Hamilton  Common  Pleas  Court,  October  13,  1882.] 

STATE  ex  rel.  HAWKINS  v.  SAM'L  W.  RAMP  et  al. 

In  the  opening  of  returns  and  abstract  of  votes  by  clerk  of  court  of  common  pleas 
and  justices  of  the  peace  taken  to  his  assistance,  a  candidate  or  his  agent  has  a 
right  to  be  present. 


J 
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AVERY,  J. 

Relator  was  a  candidate  for  the  office  of  sheriff  at  the  late  election^ 
antf  the  clerk  of  the  court  of  common  pleas  having  taken  two  justices  of 
the  peace  to  his  assistance  as  required  by  law,  is  now  engaged  in  opening 
and  making  abstracts  of  the  returns.  The  relator  complains  that  they 
have  refused  admission  to  a  person  designated  by  him  as  his  representa- 
tive, and  he  prays  a  writ  of  mandamus.  The  answer  is,  that  they  offered 
and  are  still  willing  to  admit  any  proper  person  named  by  him,  except 
two,  whose  names  they  gave  him,  but  that  he  refuses  to  name  any  others. 
To  this  there  is  a  demurrer. 

The  question  at  the  bottom  is  as  to  the  right  of  a  candidate  to  witness 
Hie  opening  of  the  returns.  If  the  right  exists,  it  would  seem,  according 
to  ordinary  priciples  of  law,  to  be  one  that  might  be  exercised  by  agent. 

The  statute  is  silent  except  as  to  the  time  and  manner  of  opening  the 
returns  and  making  the  abstracts.  There  is  no  provision  for  the  admis- 
sion of  any  one.  But  the  duty,  although  not  of  a  judicial  character,  is 
an  official  public  duty.  The  clerk  acts  as  clerk.  The  language  is,  "the 
clerk  of  the  court  of  common  pleas  taking  to  his  assistance  two  justices 
of  the  peace  of  the  county,  shall  proceed  to  open  the  several  returns  made 
to  his  office."  Revised  Statutes  2980.  The  place  is  the  office  of  the  clerk, 
as  appears  not  only  from  the  fact  that  the  returns  are  there,  but  also  from 
this,  that  in  the  event  of  the  death  or  absence  of  the  clerk  and  his  deputy, 
and  the  performance  of  his  duty  in  this  particular  by  the  probate  judge, 
the  probate  judge  is  required  "to  attend  immediately  at  the  clerk's  office."^ 
Revised  Statutes  2982.  Whether  m  the  same  room  where  the  ordinary 
official  business  of  the  clerk  is  carried  on,  or  not,  it  must,  for  the  particu- 
lar pumose  at  least,  be  regarded  as  his  office. 

Now  the  clerk's  office  is  a  public  place,  open  to  all,  at  least  to  all  who 
have  an  interest,  distinct  frpm  that  of  the  general  public,  in  what  is  going 
on  there.  The  precise  extent  of  interest  needed  to  sustam  the  right  of 
inspecting  public  records  cannot  be  accurately  defined,  but  within  it 
has  been  held  to  be  the  interest  of  a  candidate  at  an  election  for  public 
office,  where  the  inspection  sought  is  of  the  poll  books  of  the  election. 
State  ex  rel.  Block  v.  Henderson,  ante  112.  Between  the  right  of 
a  party  to  be  admitted  to  the  clerk's  office  to  look  at  the  papers  or  records 
of  a  litigation,  and  the  right  of  a  candidate  to  look  at  the  returns  of  an 
election  as  they  are  opened  there,  it  is  impossible  to  distinguish.  The 
result,  as  declared  by  the-^IJerlMfrchjtlsti'ces,  he,  as  an  elector,  may  contest 
by  appeal  to  the  court  of  common  pleas,  and  having  such  right  of  appeal, 
it  would  be  strange  if  he  were  not  entitled  to  be  present  at  the  proceeding. 

The  statute,  while  silent  as  to  the  presence  of  any  one,  except  the 
clerk  and  justices,  contains  nothing  from  which  it  is  to  be  inferred  that 
their  duty  is  to  be  discharged  in  secret.  That  by  express  provision  of  law, 
judges  of  election  are  required  to  permit  candidates,  or  not  exceeding 
three  of  their  friends,  to  be  present  in  the  room,  while  they  are  receiving 
and  counting  out  the  ballots,  does  not  lead  to  the  inference,  from  the 
absence  of  any  such  provision  in  respect  to  the  opening  of  the  returns 
by  the  clerk  and  justices,  that  candidates  were  intended  to  be  excluded. 
TTie  difference  is  in  the  place.  It  was  unnecessary  to  provide  for  permis- 
sion to  be  present  in  the  office  of  the  clerk  of  the  court  of  common  pleas 
of  the  county. 

That  reasons  of  convenience  might  require  the  number  of  persons 
present  to  be  limited,  and  that  in  the  discharge  of  the  duty  committed 
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to  the  clerk  and  justices,  they  should  not  be  hindered  or  obstructed,  is 
true.  Doubtless,  for  impropriety  of  conduct  in  their  presence,  the  clerk 
and  justices  might  exclude  persons.  But  the  answer  raises  no  objection 
of  the  kind.  It  is  not  a  question  of  number,  for  the  offer  is  made  to  admit 
any  proper  person  named  by  the  relator,  except  two.  It  is  not  a  question 
of  any  impropriety  of  conduct  of  these  two.  Except  that  they  are  ex- 
cepted, nothing  is  said  against  them.         * 

Let  the  writ  issue  commanding  the  defendants  to  admit  the  rrfator, 
or  in  his  stead,  such  person  as  he  may  designate. 

Campbell,  Bales  &  Von  Martels,  for  the  relator. 

Storer  &  Harrison,  contra. 


WORKHOUSE.  198 

[Hamilton  District  Court,  October  17,  1882.] 
Ex  parte  JOHN  WALKER,  Habeas  Corpus. 

■ 

1.  Under  section  2099,  Revised  Statutes,  it  is  discretionary  with  the  court  whether 

a  minor  undier  16  years  of  age  shall  be  confined  in  the  workhouse  or  house 
of  refuge. 

2.  The  board  of  directors  of  the  workhouse  of  Cincinnati  cannot  discharge  a  person 

committed  thereto,  unless  the  order  therefor  be  made  at  a  meeting  of  said 
board,  at  which  a  majority  is  present  uniting  in  the  action  thereof. 

JOHNSTON.  J. 

This  is  a  petition  for  a  writ  of  habeas  corpus,  charging  that  the 
petitioner  John  Walker,  is  illegally  restrained  of  his  liberty  by  James 
Morgan,  superintendent  of  the  work  house  of  this  city.  The  petition 
further  states  that  he  was  held  by  said  Morgan,  wholly  without  authority 
in  law.  Morgan  produced  the  body  of  Walker  in  court,  and  made  answer, 
that  he  held  him  under  commitment  issued  to  him  by  the  police  court  of 
the  city  of  Cincinnati,  and  attached  to  his  answer  a  copy  thereof,  which 
upon  its  face  shows  that  petitioner  had  on  or  about  the  30th  day  of 
August,  last,  committed  an  assault  and  battery  upon  a  party  within  said 
city;  that  he  was  tried  September  4, 1882,  and  convicted  and  sentenced  by 
that  court  to  imprisonment  in  the  work  house  for  a  period  of  six  months, 
and  to  pay  a  fine  of  $200  with  costs. 

Against  this  defense,  or  showing  Walker  filed  a  reply  setting  forth 
that  while  it  was  true  he  w^as  committed  to  die  work  house  as  alleged, 
that  while  the  judgment  and  sentence  were  null  and  void  ab  initio,  yet  after 
his  incarceration,  by  the  action  of  the  board  of  directors  of  the  work  house, 
to-wit, :  on  the  5th  of  October,  1882,  he  was  released  from  further  impris- 
onment, and  therefore  his  further  incarceration  in  the  work  house  was 
wholly  without  authority  and  illegal,  and  he  still  prayed  as  in  his  original 
petition  for  a  discharge.  This  plea,  upon  a  hearing  of  the  case,  it  was 
decided,  still  left  upon  the  petitioner  the  burden  of  showing  that  he  was 
illegally  restrained  of  his  liberty  before  any  proof  should  be  called  for 
from  the  respondent  Morgan.  Accordingly  the  petitioner  put  in  evidence 
the  transcript  of  the  police  court,  and  a  release  or  paper  signed  by  three 
of  the  directors  of  the  work  house.  Respondent  then  produced  evidence 
to  show  under  what  circumstances  this  release  was  obtained,  and  tl 
appeared  that  while  petitioner  was  undergoing  sentence,  the  paper  or 
release  presented  was  not  acted  upon  at  any  meeting  of  the  said  board 
of  directors,  eftTier  at  the  work  house  or  at  any  point  of  fhe  city  of  Cincin- 
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nati,  where  a  quorum  was  present,  but  that  on  the  contrary  the  paper  was 
taken  first  to  one  director  at  his  place  of  business,  and  there  signed,  to 
another  at  his  place  of  business,  at  a  point  distant  from  the  other  director 
and  there  signed,  and  finally  to  a  third  director,  who  signed  it  at  his 
hotel.  During  the  argument,  counsel  for  petitioner  claimed,  first,  that 
irrespective  of  this  discharge  which  he  claimed  would  entitle  the  petitioner 
to  his  release,  that  the  writ  should  be  granted  and  the  petitioner  discharged 
for  the  reason  that  upon  the  face  of  the  record  presented  from  the  police 
court,  that  court  had  no  authority  either  to  hear  this  charge  against  the 
petitioner,  much  less  to  pass  any  sentence  upon  him ;  in  other  words,  that 
the  judgment  and  sentence  of  the  police  court  were  wholly  illegal,  unau- 
thorized and  void.  It  has  been  decided  by  our  supreme  court,  that  this 
writ  of  right  may  not  be  used  for  the  purpose  of  reviewing  the  alleged 
errors  of  an  inferior  tribunal  or  any  tribunal. 

If  it  appear  upon  the  face  of  the  record  that  the  court  had  no  juris- 
diction either  of  the  person  or  subject-matter,  then  of  course  the  judg- 
ment is  null  and  void,  and  the  person  is  entitled  to  a  discharge,  but  other- 
wise, the  remedy  of  the  person  is  by  proceedings  upon  error.  This  is 
decided  in  Ex  parte  Shaw,  7  O.  S.,  81,  and  that  case  has  ever  since  been 
followed.  It  is  claimed  that  the  judgment  was  null  and  void  for  the  reason 
that  the  record  did  not  upon  its  face  show  that  Walker  was  over  sixteen 
years  of  age,  and  it  is  claimed  that  by  virtue  of  section  2099,  Revised  Stat- 
utes of  Ohio,  that  unless  it  appeared  in  the  mittimus  that  the  person  was 
over  16  years  of  age  at  the  time  he  was  tried  and  sentenced  to  the  work- 
house, that  he  could  not  be  lawfully  imprisoned  there. 

We  have  examined  this  section  in  connection  with  the  provisions  of 
the  statute  relating  to  the  house  of  refuge,  the  only  other  place  except 
the  county  jail  that  a  person  might  be  sentenced  for  the  offense  of  assault 
and  batterv. 

By  referring  to  the  act  in  relation  to  the  house  of  refuge,  section  2053. 
Revised  Statutes,  which  is  applicable  to  the  present  house  of  refuge,  we 
find  that  an  infant  under  16  may  at  the  discretion  of  the  court,  be  sen- 
tenced to  confinement  therein  if  liable  to  confinement  in  the  county  jail 
for  the  offense  committed. 

"Section  2053.  An  infant  under  the  age  of  sixteen  years,  who  may 
be  liable  to  confinement  in  the  jail  in  any  county  in  which  a  house  of 
refuge  and  correction  is  situated,  or  in  the  penitentiary  of  the  state  frcmi 
such  countv  or  at  the  reform  farm,  mav,  at  the  discretion  of  the  court, 
or  magistrate  .giving  sentence,  be  placed  in  sudi  institution  until  of  legal 
age,  under  the  exclusive  control  and  guardianship  of  the  directors 
thereof." 

This  clearly  gives  the  police  judge  a  discretionary  power  in  the 
premises.  If  the  accused  be  under  16  years,  the  court  has  a  discretion 
to  confine  him  either  in  the  work  house  or  house  of  refuge.  Section 
2099  is  simply  mandatorv  in  this,  that  when  a  person  is  over  16  years  of 
age  and  yet  a  minor,  if  he  be  convicted  of  an  offense  punishable  by 
imprisonment  in  the  county  jail,  the  court  must  sentence  him  to  the  work 
house.  If,  however,  he  be  liable  to  imprisonment  in  the  county  jail  and 
be  a  minor  under  sixteen  years  of  age.  he  may  at  his  discretion  confine 
him  in  the  work  house  as  well.  In  our  opinion  it  was  whollv  unneces- 
sary for  the  commitment  to  show  whether  the  prisoner  was  over  or  under 
16  years  of  age.     This  offense  certainly  was  one  over  which  the  police 
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court  had  jurisdiction.  The  record  shows  that  the  offense  was  com- 
mitted within  the  limits  of  the  city  of  Cincinnati  by  the  accused.  He 
was  arrested  and  brought  before  that  court,  and  certainly  from  the  record 
the  court  had  not  only  the  jurisdiction  of  the  subject-matter  but  of  the 
person,  and  had  the  right  therefore  to  try  him  and  pass  judgment.  As  to 
the  proposition  made  by  counsel  that  the  proceedings  were  wholly  null  and 
void  as  that  the  commitment  was  insufficient,  we  must  hold  that  the  court 
had  jurisdiction  and  that  the  sentence  was  in  accordance  with  law. 

The  next  question  then  is,  whether  the  petitioner  obtained  a  valid 
discharge  from  the  work  house.  As  already  stated,  the  prisoner  pro- 
duced in  court  a  paper  signed  by  three  of  the  directors,  authorizing  the 
respondent  Morgan  to  discharge  him,  and  it  appears  from  the  evidence 
that  he  was  discharged  from  confinement  and  thereafter  was  re-impris- 
oned.  Petitioner  claims  that  having  been  properly  discharged  the  super- 
intendent no  longer  had  the  right  to  re-imprison  him  for  the  offence 
for  which  he  was  convicted  on  the  4th  of  September,  1882.  It  is  evident 
that  at  the  time  this  discharge  was  received  and  at  the  time  the  writ 
issued,  his  term  of  sentence  had  not  expired.  It  was  claimed  by  the 
respondent's  counsel  that  while  it  was  true  that  the  directors'  namea 
were  attached  to  this  paper,  that  it  was  not  a  valid  discharge,  for  the 
reason  that  it  was  not  the  result  of  the  joint  deliberation  of  these  mem- 
bers of  the  board  or  of  any  other  three  members  of  the  board,  and 
simply  amounted  to  the  individual  act  of  each  member:  and  that  it  was 
not  a  valid  act.  The  statutes  in  relation  to  the  work  house  and  its  govern- 
ment does  provide  that  the  board  may  discharge  a  person  for  good  and 
sufficient  cause,  but  that  statute  contains  this  provision: 

"Section  2098,  Revised  Statutes.  The  board  shall  have  the  same 
powers,  perform  the  same  duties,  and  be  governed  by  the  same  regulations, 
so  far  as  applicable  in  the  management  of  the  affairs  thereof,  and  care  of 
the  convicts  therein,  as  are  conferred  upon  and  required  of  the  board  of 
directors  of  houses  of  refuge  and  correction,  as  provided  in  subdivision 
one  of  this  chapter."     *    *    ♦ 

This  naturally  carries  us  to  the  statute  in  relation  to  the  control  of 
houses  of  refuge.  The  statute,  with  reference  to  the  discharge  of  an 
inmate  there,  is  as  follows:  „ 

.  "Section  2075,  Revised  Statutes.  If  a  parent,  guardian,  etc.,  feels 
aggrieved  by  the  commitment  of  an  infant  to  the  directors  of  houses  of 
refuge  and  correction  by  a  person  authorized  by  this  chapter  to  commit 
such  infant,  he  may  make  a  written  application  to  the  board,  at  such  time 
as  the  directors,  by  rule  or  resolution,  provide  for  hearing  applications, 
not  later  than  the  next  regular  meeting  of  the  board,  to  have  the  infant 
delivered  to  him;  which  application  shall  state  the  ground  of  the  appli- 
cant's claim  to  the  custody  of  such  infant,  and  the  reason  for  claiming  such 
custody." 

Mark  the  language,  "at  such  time  as  the  directors,  by  rule  or  resolu- 
tion, provide  for  hearing  applications,  not  later  than  the  next  regular 
meeting  of  the  board." 

Section  2076  reads :  "Within  ten  days  after  hearing  such  application, 
the  directors  shall  decide;  and  if  they  be  of  opinion  that  the  welfare  of 
such  infant  will  be  promoted  by  granting  the  application,  they  shall 
make  an  order  to  that  effect;  otherAvise  thev  shall  decline  the  applica- 
tion." 
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This  is  applicable  undoubtedly  to  the  management  and  control  and 
care  of  the  convicts  in  tlie  work  house.  The  statute  therefore  contem- 
plates that  before  the  directors  of  the  work  house  shall  pass  judgment 
upon  the  release  of  a  member  therein  confined,  that  there  should  be  an 
application  made  to  the  board  of  directors,  and  they  should  hear  the 
application  at  a  meeting,  and  they  should  decide  at  the  meeting  what 
should  be  done,  either  to  grant  or  refuse  it.  Where  parties  are  thus 
acting  in  a  collective  capacity,  and  where  a  duty  is' devolved  upon  them 
by  the  legislature  to  discharge  as  a  board,  and  a  quorum  may  do  an  act, 
it  is  contemplated  that  each  member  is  entitled  to  the  opinion  and  judg-  • 
ment  of  his  fellows;  and  that  where  any  matter  is  brought  before  the 
board  requiring  action,  that  there  should  be  action  only  after  a  joint 
consideration  of  the  question,  at  least  before  a  majority  of  the  board, 
that  they  may  act  advisedly,  that  each  one  may  know  what  his  fellow 
member's  opinion  is,  and  thus  be  enabled  to  act  advisedly.  This  ques- 
tion has  not  been  decided  by  our  supreme  court  in  relation  to  joint  meet- 
ings directly,  but  we  find  one  or  two  cases  in  which  it  has  been  determined 
that  there  must  be  a  meeting  of  persons  who  are  to  perform  some  duty 
in  a  collective  capacity.  In  Cupp  et  al.  v.  Commissioners  et  al.,  19  O.  S., 
173-184,  the  supreme  court  say:  "A  quorum  of  the  commissioners  when 
met  and  in  session  as  such,  is  the  board  of  county  commissioners  in 
law." 

In  State  ex  rel.  v.  Trustees  et  al.,  20  O.  S.,  287,  294,  a  case  review- 
ing the  action  of  certain  township  trustees  in  causing  certain  bonds  to  be 
issued,  it  was  claimed  that  because  the  bonds  were  not  directed  to  be 
issued  at  a  regular  meeting  of  township  trustees  they  were  invalid. 

The  court  say,  p.  293:  **Not  only  are  the  statutes  silent  as  to  the 
time  and  place  for  holding  a  special  meeting  of  the  trustees,  but  no  pre- 
vious notice  is  required  to  be  given  to  the  trustees.  It  therefore  follows, 
that  whenever  and  wherever  within  the  township  the  trustees  may  meet, 
they  may  proceed  to  transact  any  lawful  business  for  the  township  other 
than  that  Which  is  required  to  be  done  at  a  regular  meeting." 

It  is  the  opinion  therefore  of  the  court  that  the  action  of  the  board  of 
directors  in  the  premises  in  the  discharge  of  Walker  was  unauthorized  and 
not  valid  in  law  and  did  not  have  the  effect  to  legally  discharge  him  from 
imprisonment.  Therefore,  when  he  was  again  subjected  to  the  author- 
ity of  the  superintendent  pf  the  work  house,  and  by  him  imprisoned  to 
serve  out  the  remainder  of  his  sentence,  he  was  acting  in  accordance 
with  his  duty  in  the  premises,  and  this  petition  must  be  dismissed  at  the 
cost  of  the  petitioner  and  the  prisoner  remanded. 

C.  H.  Blackburn,  for  petitioner. 

Judge  Wilson,  contra. 


201        MUNICIPAL  CORPORATIONS— STREET  RAILROADS. 

[Hamilton  District  Court,  October  17.  1882.] 

tSTATE  OF  OHIO  ex  rel.  MEYER  v.  EDWIX  HENDERSON. 

An  ordinance  passed  by  the  common  council  of  Cincinnati,  establishing  a  street 
railroad  route  in  accordance  with  the  provisions  of  general  ordinance.  No.  2954, 

tThis  opinion,  on  the  proposition  stated  in  the  above  syllabus,  was  reversed  by 
the  supreme  court,  but  it  was  held  that  the  district  court  properly  refused  the  writ  of 
mandamus.     See  opinion,  38  O.  S..  644. 


s 


"^ 


484  OHIO  DECISIONS.  Vol.  VIII. 


Hamilton  District  Court.  201 


relating  to  the  construction  and  government  of  street  railroads  therein  is  a  valid 
brdinance,  and  falling  within  the  meaning  of  section  1666,  Revised  Statutes,  in 
that  it  originates  or  creates  a  right,  must,  before  it  can  take  effect,  be  submitted 
to,  and  receive  the  approval  of,  the  mayor. 

Mandami.s. 

JOHNSTON,;. 

At  the  last  term  of  this  court  on  the  filing  ol  this  petition,  the  court  permitted 
an  alternative  writ  to  Issue  requiring  the  defendant  to  show  cause  why  he  should 
not  perform  the  act  asked  for  in  the  petition  of  the  relator,  by  the  first  day  of  the 
term  of  this  court. 

The  petition  in  substance  is  that  Meyer,  the  petitioner,  is  the  owner  of  real  estate 
near  the  corner  of  Dalton  and  Hopkins  streets  in  this  city  and  at  other  points  in 
tliat  vicinity;  that  he  is  interested  in  the  construction  of  a  street  railroad  known  as 
"Route  No.  20,"  to  build  which  an  application  had  been  made  by  Nathaniel  Cald- 
well; that  this  route,  if  established  and  a  road  Duilt,  would  greatly  enhance  the  values 
of  his  property  and  afford  him  and  his  family  increased  facilities,  as  well  as  his  neigh- 
bors, to  reach  different  parts  of  the  city.  He  alleges  that  Caldwell's  petition  was 
presented,  one  copy  to  the  common  council  or  the  clerk  thereof,  and  another  copy 
to  the  board  of  public  works;  that  a  publication  for  three  weeks  of  this  application 
was  made  in  accordance  with  the  law.  He  further  alleges  that  the  board  of  public 
works,  in  accordance  with  an  ordinance.  No.  2954,  regulating  the  manner  of  con- 
structing street  railroads  in  this  city,  had,  at  the  expiration  of  the  application,  pre- 
pared an  ordinance  in  accordance  with  the  provisions  of  said  general  ordinance;  that 
it  was  transmitted  to  the  council  for  its  adoption,  the  office  of  that  ordinance  being 
the  establishment  ot  route  20,  designating  its  termini,  the  streets  and  avenues  through 
which  it  was  to  pass,  and  providing  how  bids  were  to  be  made.  etc. 

He  avers  that  it  was  presented  to  the  board  of  the  common  council  and  finally 
adopted;  that  that  ordinance  required  after  its  adoption,  the  citv  clerk  to  go  forward 
and  publish  it  in  the  newspapers  for  a  certain  length  of  time.  He  says  that  the 
respondent  has  failed  and  refused  to  perform  his  plain  duty  in  the  premises  and  make 
this  publication,  and  has  failed  and  refused  upon  request  to  do  so;  that  the  excuse 
offered  by  the  clerk  was  that  while  the  ordinance  did  pass  both  l^oards  it  failed  to 
receive  the  approval  of  the  mayor  as  provided  by  statute  and  claimed  that  the  mayor 
had  vetoed  the  ordinance,  and  that  after  his  veto,  the  council  had  failed  to  pass  it 
over  his  veto. 

The  relator  charges  that  this  ordinance  was  not  of  that  character  requiring  the 
approval  of  the  mayor:  that  it  was  an  ordinance  not  subject  to  his  veto  power,  and 
even  if  it  were,  that  he  had  failed  to  veto  it  for  the  reason  that  the  pretended  veto 
was  not  either  written  or  signed  by  him,  but  simply  by  the  clerk  in  his  office,  who 
could  not  perform  that  function.  He  claimed,  therefore,  that  not  having  been  vetoed 
in  accordance  with  law,  it  became  effective  on  the  expiration  of  ten  days  after  having 
been  adopted  by  both  boards,  and  therefore  the  clerk  of  the  city  had  no  riorht  in  law 
to  refuse  to  go  forward  and  perform  what  the  lav  prescribes  to  be  Im  plain  duty  in 
the  premises,  to  publish  this  ordinance,  that  he  has  no  other  redress,  and  asks  this 
coMit  to  compel  him  to  go  forward  and  discharge  this  duty  by  writ  of  mandamus. 

To  this  petition  the  respondent  answers,  and  detailing  many  things  set  forth  in 
the  petition  of  the  relator,  alleges  that  while  this  ordinance  passed  both  boards,  it 
was  an  ordinance  of  that  character  that  required  before  it  should  take  effect  the 
approval  of  the  mayor;  that  the  mayor  not  only  did  not  approve  it,  but  upon  the 
contrary,  within  the  time  fixed  by  statute,  disapproved  and  vetoed  it,  and  that  in 
accordance  with  the  language  of  the  statute,  the  boards  undertook  to  pass  it  over 
the  veto  upon  re-consideration,  but  tlie  ordinance  failed  to  receive  the  votes  of  two- 
thirds  of  either,  and  therefore  the  ordinance  failed  and  did  not  take  effect  and 
there  was  no  obligation  upon  him  at  all  to  go  forward  and  publish  said  ordinance. 

Upon  these  issues  the  case  was  resented.  Very  many  questions  were  argued 
that  do  not  directly  appear  upon  the  papers,  and  upon  a  number  of  them  we  do  not 
propose  to  express  an  opinfen.  Perhaps  upon  some  of  them  we  may  not  all  be 
agreed.  It  was  claimed  by  respondent  that  the  ordinance  should  have  received  the 
approval  of  the  mayor  for  the  reason  that  it  contemplated  or  involved  an  expendi- 
ture of  money,  and  therefore  fell  within  the  provisions  ol  the  "Worthington  law." 
It  was  further  claimed,  that  in  effect  the  ordinance  never  had  been  properly  passed 
by  the  boards  of  common  council  before  it  was  presented  to  the  mjyor  for  his  signa- 
ture, it  appearing  that  at  the  one  time  during  its  history  it  had  been  lost  upon  its  final 
passage  before  the  board  of  aldermen;  that  a  motion  was  made  to  reconsider  that  it 
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was  finally  passed,  but  it  was  claimed  by  respondent  that  the  motion  was  made  out 
of  time,  or  at  least  the  reconsideration  was  not  properly  obtained  and  did  not  in  fact 
revive  the  ordinance  and  place  it  upon  its  feet  again. 

It  furthermore  was  claimed  that  in  any  event,  if  the  mayor  was  not  authorized 
to  veto  or  approve  it,  it  did  not  appear  from  the  relator's  petition,  that  it  ever  had 
gone,  after  its  adoption,  to  the  board  of  public  works  whence  it  emanated  originally 
for  their  approval.  These  three  questions  were  all  discussed  at  length.  We  do  not 
think  that  in  the  determination  of  this  application  it  is  necessary  to  express  an 
opinion  upon  either  one  of  these  three  propositions.  The  question  arising  in  this 
case  for  determination  is  whether  or  not  this  ordinance,  which  for  the  purposes  of 
this  decision  we  treat  a»  properly  passed  by  both  boards,  was  of  such  a  character 
as  that  it  required  to  be  submitted  first  to  the  mayor  for  his  approval  before  it  should 
take  effect.     The  respondent  relied  upon  sections  \66G  and  1067,  Revised  Statutes. 

The  former  provides,  among  other  things,  that  "every  ordinance,  resolution  or 
order  in  which  an  expenditure  of  money,  or  the  approval  of  a  contract  for  the  pay- 
ment of  money  or  for  granting  a  franchise,  or  creating  a  right,  or  for  the  purchase, 
lease,  sale  or  transfer  of  property,  which  shall  have  passed  both  bjards  of  the  com- 
mon council  in  separate  session  (except  such  as  levying  special  taxes  for  the 
improvements  of  streets),  shall,  before  it  takes  effect,  be  presented,  duly  certified  by 
the  clerk,  to  the  mayor  of  the  city  for  approval." 

Section  IGOT.  "The  mayor,  if  he  approves  such  ordinance,  resolution,  order  or 
contract,  shall  sign  it.  but  if  he  does  not  approve  it,  he  shall  return  it  with  his  objec- 
tions to  the  board  in  which  it  originated,  within  ten  days  thereafter,  or.  if  such 
board  is  not  in  session,  at  its  next  meeting  thereafter,  whicli  objections  the  board 
shall  cause  to  be  entered  in  full  on  its  journal;  provided,  that  the  n^ayor  may  approve 
the  whole,  or  any  item,  or  part  of  any  such  ordinance,  resolution,  order  or  contract 
presented  to  him  for  his  signature:  and  if  he  does  not  return  the  same  within  the 
time  above  limited,  it  shall  take  effect  in  the  same  manner  as  if  he  had  signed  it." 

The  relator  claims  that  while  there  was  a  general  ordinance  of  the  city  (2954) 
providing  for  the  construction,  operation  and  government  of  street  railroads, 
requiring  that  the  establishment  of  routes  should  be  by  ordinance,  to  be 
followed  by  another  ordinance  at  a  future  time,  granting  the  right  to  construct  to 
the  lowest  bidder,  that  the  first  ordinance  establishing  the  route  was  not  called  for 
by  the  statute,  and  it  was  unnecessary:  that  it  neither  created  or  granted  a  franchise 
nor  did  it  create  or  grant  a  right,  and  that  it  did  not  contemplate  the  expenditure  of 
money,  nor  was  any  involved  in  it. 

"The  claim  bemg  made  in  argument,  it  might  be  proper  to  say  that  the  relator 
charges  in  his  petition,  that  Caldwell  in  making  his  application,  followed  this  general 
ordinance  2954,  and  must  have  recognized  it  as  binding,  for  while  the  statute  does 
not  say  that  the  application  of  the  petitioner  shall  be  made  or  presented  to  the  board 
of  public  works.  Caldwell,  he  avers,  did  present  his  petition,  one  copy  of  it  to  the 
board,  as  said  general  ordinance  requires  he  shall  do.  This  ordinance  provides, 
that  one  copy  of  the  application  shall  be  presented  to  the  board  of  public  works,  and 
another  to  the  common  council  or  the  clerk  thereof.  Relator  evidently  therefore 
recognized  the  fact  that  the  proceedings  were  taken  to  obtain  this  route  in  accord- 
ance with  the  rules  and  regulations  provided  in  this  general  ordinance,  2954:  that 
the  council  had  the  right  to  establish  this  route  there  can  bo  no  doubt.  True,  the 
statute  does  not  say  in  terms  that  the  council  is  to  establish  the  route  by  ordinance. 
It  provides,  that  the  granting  of  the  franchise  shall  be  by  ordinance,  that  is,  the 
granting  of  the  right  fo  build  the  road  and  lay  down  the  track,  that  shall  be  by  ordi- 
nance. Taking  the  sections  of  the  statute  together.  2501.  2502.  Revised  Statutes,  in 
regard  to  the  establishment  of  street  railroad  routes,  perhaps  their  terms  are  not  as 
clear  and  perspicuous  as  they  might  be. 

But  the  right  of  the  council  in  carrying  out  a  statute  to  enact  all  needful  rules 
and  regulations  for  that  purpose  cannot  be  questioned.  Perhaps  the  clearest 
instance  of  that  is  in  relation  to  issuing  licenses  by  the  mayor.  The  statute  provides 
for  the  issuing  of  licenses  to  do  certain  business,  conducting  certain  shows,  etc.,  but 
to  carry  out  that  statute,  ordinances  are  pas  sed.  regulating  to  whom  the  license 
may  be  issued,  the  time  it  is  to  run,  how  renewed,  and  the  sum  to  be  paid,  etc.;  and 
so  long  as  the  ordinance  enacted  to  carry  out  a  given  statute,  so  long  as  the  pro- 
visions of  the  ordinance  are  not  in  conflict  with  the  statute  itself,  but  are  in  further- 
ance of  it.  they  will  be  upheld.  The  supreme  court,  as  we  think,  in  State  ex  rel.  v. 
Hell,  .34  O.  S.,  194.  directly  recognized  the  right  of  the  council,  if  it  was  not  in  fact  its 
duty  in  the  premises,  to  enact  and  enforce  such  an  ordinance.  That  was  a  proceed- 
ing in  mandamus  by  Henderson,  to  compel  the  board  of  public  works  to  grant  a 
franchise  or  right  to  construct  a  road,  to  him,  rather  than  to  one  Kerper.  who  was  a 
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rival  bidder.     The  court  say  in  relation  to  sections  411  and  412,  of  which  sections 
2501  and  2502  are  in  substance  re-enactments: 

"In  prescribing  the  terms  and  conditions  upon  which  the  railway  may  be  con- 
structed and  operated,  and  the  time  and  manner  in  which  notice  shall  be  given,  bids 
received,  and  the  result  of  the  bidding  ascertained,  the  action  of  the  council  may  be 
by  ordinance,  general  or  special,  or  in  such  other  form  as  it  may  deem  proper." 
Now,  both  of  these  sections  of  the  statutes  in  relation  to  street  railroads,  2501,  2502, 
are  silent  as  to  the  manner  in  which  bids  shall  be  delivered,  or  to  whom  they  shall 
be  delivered,  or  by  whom  opened;  yet  this  general  ordinance  of  tht  *"itv  council  in 
relation  to  the  construction  of  street  railroads,  provides  in  terms,  first,  how  they  may 
be  received,  by  whom  received,  within  what  time,  by  whom  opened,  and  how  the 
ordinance  conferring  the  grant  therefor,  is  to  be  prepared  and  sent  to  the  council 
for  action,  devolving  the  duty  upon  the  board  of  public  works  Referring  to  the 
statute  in  reference  to  street  railroads,  there  is  an  absence  of  direct  power  to  confer 
any  right  upon  any  person  or  any  body.  The  supreme  court  say,  however,  that  it 
is  in  the  power  af  the  council  to  do  so.  Further  on  in  this  case  occurs  the  following 
language:  *'When  all  these  preliminary  steps  are  taken  and  facts  ascertained,  that  is, 
when  on  such  application  council  has  fixed  the  terms  and  conditions  on  which  the 
railway  may  be  constructed  and  operated;  when  notice  has  been  g:\en,  bids  received, 
the  board  of  public  works  assents  to  the  grant,  and  such  lowest  bidder  complies  with 
the  terms  and  conditions  prescribed,  then,  and  not  until  then,  the  council  may  pass 
the  ordinance  granting  the  right  provided  in  section  412,"  thus  recognizing  the  right 
of  council  to  provide  by  ordinance  the  preliminary  steps  to  be  taken,  before  passmg 
the  final  ordinance  conferring  the  grant  or  franchise  to  build  the  road.  The  question 
arises  then,  upon  reading  sections  2501  and  2502  and  sections  1666  and  1667,  whether 
or  not  this  ordinance  establishes  the  route,  fixing  the  termini  of  the  railroad,  was 
of  a  character  that  either  granted  a  franchise  or  created  a  right;  for  it  is  in  this  class 
of  cases  just  enumerated,  that  an  ordinance,  before  it  becomes  effective,  must  receive 
the  approval  of  the  mayor.  The  council  have  control  over  the  streets  and  avenues 
of  the  corporation,  and  the  duty  is  enjoined  upon  that  body  to  keep  them  clear,  free 
from  nuisance,  and  unobstructed.  The  power  to  widen  a  street,  extend,  narrow  or 
vacate  a  street,  is  vested  in  that  body.  An  individual  who  desires  "^  build  a  street 
railroad  upon  the  streets  of  a  municipal  corporation  in  this  state  must  go  through 
certam  preliminary  forms  before  he  can  be  possessed  of  that  right.  One  right  is 
secured  to  a  party  who  desires  to  build  a  street  railroad  by  the  establishment  of  the 
route,  and  that  power  is  devolved  upon  the  council,  and  very  wisely 

Until  the  route  is  fixed  and  established,  no  person  has  the  right  to  bid  to  con- 
struct the  railroad.  His  right  to  make  the  bid  that  will  be  of  value  to  him  is  created 
by  the  council,  establishing  the  route  over  which  he  may,  if  a  successful  bidder,  build 
the  road.  By  this  act  the  streets  named  are  appropriated  in  a  sense  to  a  new  or  addi- 
tional use.  By  establishing  the  route  the  council  does  not  thereby  grant  the  franchise, 
but  it  creates  the  right  which  is  but  another  name  in  this  connection  for  a  franchise. 
The  granting  of  the  franchise,  the  conferring  of  it  upon  an  individual  or  company, 
does  nut  occur  until  it  is  ascertained  who  is  the  party  entitled  to  it,  the  statute  fixing 
as  that  person  the  lowest  bidder.  When  the  individual  or  company  makes  a  bid 
under  the  ordinance,  if  the  franchise  or  right  that  has  been  created  is  granted  to  any 
person  at  all,  the  party  who  has  made  the  lowest  bid  can  compel  the  amnuiities  iv. 
grant  that  franchise  to  him.  .\nd  he  has  only  acquired  this  right  to  compel  the 
authorities  to  grant  the  same  to  him  by  his  bidding  to  build  the  road  under  the  ordi- 
nance establishing  the  route. 

Looking  at  section  1660,  enumerating  the  cases  in  which  the  mayor  is  to  have 
the  right  to  pass  judgment  upon  the  legislation  of  the  council,  while  it  may  not 
appear  mi  the  letter,  yet  it  would  seem  that  the  spirit  of  the  statute  is  that,  except  in 
relation  to  ordinances  levying  taxes  for  streets,  all  ordinances,  resolutions  and  orders 
of  every  kind  passed  by  the  two  boards  should  be  submitted  to  him  for  his  approval 
before  taking  effect. 

The  object  of  it  is  to  protect  the  public,  the  citizen,  the  tax-payer,  the  abutting 
owner,  perhaps  in  this  case,  against  wrong  and  injustice,  and  it  A'ould  be  strange 
indeed  if  the  mayor  undoubtedly  having  the  right  to  veto  an  ordinance  incurring  an 
expenciture  of  five  dollars,  should  yet  not  be  required  to  pass  judgment  upon  an 
ordinance  conferring  the  right  to  a  corporation  or  an  individual  to  construct  and 
operate  over  certain  streets  and  avenues  of  the  corporation  for  twenty  years  a  street 
railwa)r.  We  think  that  the  letter  of  fhe  law  required  that  the  ordinance  under  con- 
sideratfon  should  be  submitted  to  the  mayor  for  his  approval.  In  our  opinion  this 
ordinance  did  in  terms  originate  or  create  a  right  within  the  meaning  of  section  1666, 
Revised  Statutes.     Did  he  disapprove  it?     Relator  claims  that  ever.  I'  '^  Hid  require 
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his  approval,  that  in  effect  there  was  no  veto  of  it,  for  the  reason  that  what  purported 
to  be  a  veto  never  emanated  from  the  mayor,  but  was  wholly  the  production  of  his 
clerk,  and  not  having  been  vetoed,  it  became  by  force  of  the  statute  a  valid  ordinance 
after  the  expiration  of  ten  days.  The  clerk  was  upon  the  stand,  and  testified  that 
the  ordinance,  after  its  adoption  by  both  boai*ds,  was  laid  upon  the  table  of  the 
mayor,  and  that  the  mayor  wrote  out  his  objections  to  it,  and  signo<l  the  paper;  that 
it  was  not  a  very  nice,  clean,  official  document  to  be  presented  to  the  boards  for 
their  consideration,  being  interlined  and  blotted,  and  without  an>  suggestion  from 
the  mayor,  he  recopied  it  just  as  the  mayor  had  written  it,  and  instead  of  signing  the 
maybr^s  name  alone,  as  he  should  have  done,  signed  the  mayor's  name  "per  Banks," 
which  was  wholly  unnecessary.  The  reasons  given  for  refusing  to  approve  the  ordi- 
nance, were  not  reasons  of  Mr.  Banks,  but  wholly  the  reasons  of  the  mayor,  so  that 
in  law,  as  well  as  in  fact,  it  was  the  act  of  the  mayor,  within  the  meaning  of  the 
statute.  It  was  therefore  vetoed,  to  use  the  common  expression.  It  was  within  the 
power  of  the  council  thereafter  to  have  passed  the  ordinance  over  his  veto  by  a  two- 
thirds  vote.  It  was  brought  before  the  boards  for  that  purpose,  but  failed,  a  two- 
thirds  vote  not  being  obtained.  Therefore  the  ordinance,  in  our  opinion,  failed,  and 
became  wholly  invalid  and  of  no  eflFect. 

The  respondent,  in  the  opinion  of  the  court,  was  justified  in  refusing  to  publish 
the  ordinance,  and  this  petition  of  the  relator  will  be  dismissed  at  his  cost. 

S.  A.  Miller,  for  relator. 

Ph.  Kumler,  John  W.  Warrington  and  E.  W.  Kittredge,  for  respondent. 


205  SALES— AGENCY. 

[Hamilton  District  Court,  October  17,  1882.] 

JOSEPH  BROCKHAUS  &  BRO.  v.  C.  KLEIN  &  CO. 

Where  defendant,  being  solicited  by  a  stranger  who  claimed  to  have  a  load  of  hay  to 
sell  agreed  to  buy  it  from  him,  and  thereupon  the  stranger  informed  the  plaintiff 
thereof,  and  accompanied  plaintiff  with  the  hay  to  defendant's  olace  of  business, 
and  while  the  plaintiff  was  unloading  the  stranger  asked  and  procured  from  him 
the  weigher's  certificate,  and  with  the  same  arranged  the  amount  due,  and  col- 
lected it  from  defendant,  and  went  away.  Held:  Of  the  two  innocent  parties, 
defendant  must  suffer,  for  there  was  no  sale  by  the  plaintiff  t->  the  stranger,  nor 
making  him  agent,  and  entrusting  him  with  the  weigher's  certificate  was  not  con- 
tributory negligence,  and  defendant  refusing  to  pay  for  or  re-deliver  the  hay  is 
liable  for  conversion. 

Brror  to  Common  Pleas  Court. 
SMITH,  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the  court  of  com- 
mon pleas.  This  case  involves  the  value  of  a  load  of  hay.  Though  not 
very  large  in  amount,  the  question  of  law  is  interesting  and  somewhat 
complicated.  It  is  a  case  where  a  very  successful  fraud  has  been  perpe- 
trated, and  the  question  is:  which  of  two  innocent  men  shall  stand  it? 
The  case  came  before  the  court  of  common  pleas  upon  an  agreed  state- 
ment of  facts,  as  follows : 

Brockhaus  &  Bro.  were  farmers,  living  in  Green  Township,  this 
county,  and  occasionally  brought  hay  to  market  for  sale.  C,  Klein  &  Co., 
the  defendants,  were  a  firm  of  millers  here  in  Cincinnati,  who  employed 
teams,  and  had  occasion  to  buy  hay  from  time  to  time.  At  the  time  pf 
the  alleged  sale  in  this  case,  a  stranger  came  to  the  house  of  C.  Klein  & 
Co.,  representing  that  he  had  a  load  of  good  timothy  hay  for  sale,  on  its 
way  to  a  market,  which  he  would  like  to  sell.  The  defendants,  Klein 
&  Co.,  said  that  they  usually  bought  their  hay  from  one  man,  but  if  the  hay 
was  of  good  quality  and  the  price  was  satisfactory,  they  would  take  it  pro- 
vided It  was  delivered  to  them  before  12  o'clock  of  that  day. 

This  stranger  then  immediately  went  into  the  Sixth  Street  Market 
Place,  and  found  there  one  of  the  plaintiffs,  who  had  a  load  of  hay  for 
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sale,  and  told  him  that  Klein  &  Co.  would  take  that  load  of  hay,  and  to 
bring  it  and  deliver  it  at  their  place  of  business  at  $22  per  ton.  Brock- 
haus,  one  of  the  plaintiffs,  drove  his  load  of  hay  to  defendant's  place  of 
business,  and  this  stranger  walked  by  his  side.  As  soon  as  they  reached 
Klein  &  Co's  establishment,  both  Klein  and  his  partner  were  out  in  front 
and  examined  the  hay,  and  said  it  was  satisfactory  as  to  quality,  and  that 
they  would  take  it.  At  that  time  there  w-as  a  load  of  corn  being  delivered 
at  the  house  of  Klein  &  Co.,  and  Brockhaus  waited  until  the  load  of  com 
had  been  unloaded,  when  he  drove  up  to  the  building  to  unload  the  hay, 
this  stranger  meantime  standing  down  by  the  side  of  the  building,  and  at 
one  time  went  into  the  office.  When  the  hay  was  partly  unloaded,  this 
stranger,  who  w^as  standing  by  the  building,  told  Brockhaus  to  let  him  have 
the  weigher's  certificate,  and  he  would  go  into  the  office  there,  that  the 
money  might  be  ready  for  him  as  soon  as  the  hay  was  unloaded.  Brock- 
haus delivered  it  to  him,  and  he  took  it  and  went  into  the  office,  agreed 
upon  the  amount,  took  the  money  for  the  price  of  the  hay,  and  left. 
Meantime  Brockhaus  unloaded  the  hav.  After  the  hav  was  unloaded  he 
went  into  the  office  to  collect  the  money.  Mr.  (irotlisch,  one  of  the  firm 
said:  **\Ye  bought  no  hay  of  you:  we  don't  owe  you  anything.*'  "Cer- 
tainly," said  Brockhaus,  *'that  is  mv  load  of  hav."  ''We  did  not  buv  that 
load  of  you,  we  bought  it  of  this  other  man."  **Very  well,"  says  Brock- 
haus. "give  me  my  hay  back  again."  They  said:  "Xo,  wx  bought  it." 
Brockhaus,  upon  that,  wxnt  away,  and  brought  this  suit  for  the  value  of 
this  load  of  hay. 

This  man  was  a  stranger  to  both  parties;  Brockhaus  was  a  stranger 
to  Klein  &  Co.,  and  Klein  &Co.  were  strangers  to  Brockhaus.The  court 
below^  found  for  the  defendant,  and  to  reverse  that  judgment  this  petition 
in  error  is  filed. 

I  think  it  may  be  taken  for  granted,  that  to  constitute  a  sale  of  per- 
sonal property,  there  must  be  a  subject  of  sale  and  an  agreement  between 
the  parties,  a  meeting  of  minds,  and  certainly  an  agreement  as  to  who  are 
the  contracting  parties,  who  is  the  vendor  and  who  is  the  vendee,  between 
whom  the  property  passes.  Now  it  seems  to  me,  when  you  apply  this  test 
to  the  agreed  statement  of  facts,  there  was  no  sale  in  this  case:  not  by 
Brockhaus  to  this  stranger,  for  the  reason  that  this  stranger  did  not  purport 
to  buy  for  himself:  he  went  into  the  market  and  said  that  Klein  &  Co. 
wanted  this  load  of  hay.  He  did  not  pretend  to  buy  for  himself,  but  for 
Klein  &  Co.,  w4io  he  said,  would  take  it  at  a  certain  price,  and  if  there  was 
no  sale  to  him.  the  well-known  principle  applies,  that  a  man  cannot  give 
a  title  to  personal  property,  when  he  has  none  himself. 

He  could  not  sell  it  to  the  defendants.  Nor  was  it  a  sale  from  Brock- 
haus to  Klein  &  Co..  because  there  was  no  agreement  between  Brock- 
haus and  the  defendants,  as  thev  well  said  to  him  when  he  demanded  his 
pay:  "We  have  bought  no  hay  of  you,  we  have  made  no  contract  with 
you;"  and,  as  I  said,  there  must  be  a  contract  between^ the  parties,  to  con- 
stitute a  sale.  Although  the  hay  may  have  been  delivered  by  Brockhaus, 
it  was  delivered  on  no  contract  made  between  them,  or  by  any  person 
authorized  to  go  between  them,  for  the  go-between  was  not  an  agent  of 
either  party,  but  simply  a  swindler.  Therefore  it  seems  to  me,  there  was 
no  sale  to  the  go-between,  by  which  a  valid  title  to  the  property  could  pass, 
and  there  was  no  sale  to  the  defendants,  because  there  was  no  contract 
of  sale  between  plaintiffs  and  defendants.  Now,  this  position  is  sustained 
by  some  recent  decisions  of  courts  of  the  highest  authority.     In  the  case 
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of  Hamet  v.  Letcher  et  al.,  37  O.  S.,  356,  a  case  somewhat  similar  to  this, 
and  decided  since  this  case  was  tried  below,  Letcher  &  Co.  were  persons 
engaged  in  buying  and  shipping  hogs.  Hamet  was  a  farmer  having  hogs 
for  sale.  A  man  named  Rohner  came  to  Hamet,  saying  that  he  was  the 
agent  of  Letcher  &  Co.  Letcher  &  Co.  being  persons  of  well-known 
responsibility,  Hamet  agreed  to  sell  the  hogs  to  Letcher  &  Co.,  and 
delivered  the  hogs  to  Rohner,  supposing  he  was  the  agent  of  Letcher  & 
Co.  Rohner  having  got  possession  of  the  hogs,  sold  them  to  Letcher 
&  Co.  as  his  hogs  and  got  the  money  for  them.  Such  being  the  fact, 
Letcher  &  Co.  refused  to  pay  Hamet  for  the  hogs.  Hamet  brought  suit 
in  the  court  of  common  pleas  for  the  value  of  the  hogs.  Judgment  was 
rendered  against  him.  The  case  was  taken  to  the  district  court,  and  the 
judgment  of  the  court  of  common  pleas  affirmed.  The  case  was  then 
taken  to  the  supreme  court  and  seems  to  have  been  very  carefully  con- 
sidered by  that  tribunal.  The  decision  was  rendered  by  Okey,  C.  J.  It 
was  claimed  by  the  defendant,  that  this  cause  was  included  in  that  class 
of  cases,  where  a  person,  having  obtained  possession  of  goods  by  fraud — 
possession  having  been  voluntarily  given — he  could  make  a  good  title  by 
sale  to  an  innocent  purchaser. 

But  Judge  Okey  says  very  properly:  "But  this  was  not  a  sale  to 
Rohner  in  h^s  own  right:  he  made  no  proposition  to  buy  in  any  other  wav 
than  as  acrent.  Hamet  did  not  agree  to  sell  to  any  other  than  Letcher  & 
Co.,  who  never  agreed  to  buy  of  him.*' 

This  doctrine  applies  here.  This  go-between  never  agreed  to  buy 
for  himself.  He  professed,  when  he  went  to  Brockhaus,  to  buy  for 
Klein  &  Co.  As  a  matter  of  fact  he  was  not  their  agent.  "This^,  there- 
fore, was  not  a  contract  voidable  merely,  but  an  agreement  wholly  void; 
and,  under  the  circumstances,  the  property  in  the  hogs  never  passed  fronj 
Hamet.  Hence,  applying  the  maxim,  that  no  one  can  transfer  a  greater 
right  or  better  title  than  he  himself  possesses,  it  necessarily  follows,  that 
Letcher  &  Co.  are  liable  as  for  a  conversion :'  and  again. 

"The  circumstances  that  Hamet  intended  that  Letcher  &  Co.  shoulH 
have  the  hogs  is  of  no  importance.  He  n«ver  intended  they  should 
acquire  title  from  any  other  than  himself,  nor  do  they  make  any  claim 
tinder  any  purchase  they  made  from  him."  The  supreme  court  reversed  the 
judgments  of  the  court  of  common  pleas  and  district  court,  and  gave 
judgment  for  the  plaintiff  for  the  value  of  the  hogs.  In  the  opinion  Okey, 
C.  J.,  cites  the  interesting  case  of  Lindsay  v.  Cundy,  3  Appeal  Cases,  469, 
decided  by  the  House  of  Lords,  and  similar  to  the  case  then  before  the 

court. 

To  illustrate  the  same  principle  there  is  a  recent  case:  Boston  Ice 
Co.  V.  Potter,  123  Mass.,  28.  This  Ice  Company  was  a  firm  delivering 
ice  every  day  to  its  customers.  Potter  was  a  customer,  and  being  dissat- 
isfied with  the  Ice  Company,  told  them  that  he  would  have  no  more  deal- 
ings with  them,  and  afterwards  dealt  with  another  company  called  the 
Citizens'  Ice  Company.  Shortly  afterwards  the  Boston  Ice  Company 
bought  out  the  Citizens'  Ice  Company,  and  got  a  list  of  its  customers, 
and  proceeded  to  furnish  defendant  with  ice  during  the  season.  Defendant 
received  the  ice  as  usual  and  knew  nothing  about  the  change  until  a  bill 
was  brought  in,  which  he  refused  to  pay.  Suit  was  brought  for  the  ice 
delivered.  The  court  held  that  a  person  could  not  be  made  a  party  to  a 
contract  without  his  knowledge,  and  was  not  liable  on  a  contract  of  that 
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kind.  Not  having  contracted  with  the  Boston  Ice  Company,  it  could  not 
recover  against  him. 

The  court  cite  the  recent  case  of  Boulton  v.  Jones,  2  H.  &  N.,  564, 
where  plaintiff  had  bought  out  the. stock  in  trade  and  business  of  one 
Brocklehurst.  The  defendant,  ignorant  of  the  fact,  sent  to  the  shop  a 
written  order  for  goods,  addressed  to  Brocklehurst,  on  the  very  day  of  the 
transfer  to  the  plaintiff,  and  the  latter  suppHed  the  goods.  The  goods 
were  consumed  by  the  defendant,  he  not  knowing  that  they  were  supplied 
by  the  plaintiflf  instead  of  Brocklehurst.  When  payment  of  the  price  was 
afterwards  demanded,  defendant  refused,  on  the  ground  that  he  had  a 
set-off  against  Brocklehurst,  and  had  not  contracted  with  the  plaintiff. 
The  court  held  that  Jones  was  not  bound  to  take  the  goods. 

It  seems  to  us  in  the  present  case,  that  defendant  having  obtained 
possession  of  that  load  of  hay,  and  refused  to  surrender  it,  was  bound  to 
pay  for  its  value.    ITierefore  the  judgment  below  will  be  reversed. 

It  was  urged  in  the  argument  in  this  case,  that  the  plaintiff  below 
contributed  to  the  fraud  on  Klein  &  Co.,  and  therefore  should  be  estopped 
from  recovering  in  this  case:  that  in  delivering  this  weigher's  certificate 
to  a  stranger,  he  thus  contributed  to  the  fraud.  Now  it  seems  to  me  that 
a  weigher's  certificate,  stating  the  weight,  was  no  authority  to  receive  the 
money,  nor  receipt  for  it, — no  authority  for  defendant  to  pay  the  money  to 
the  holder.  It  did  not  purport  in  terms  to  give  any  authority  to  receipt 
for  the  money  or  to  receive  the  money, nor  did  it  contain  any  direction  to 
Klein  &  Co.  to  pay  the  money  to  the  person  having  it.  Then  was  there 
such  negligence  on  the  part  of  Brockhaus  as  would  contribute  to  this  loss? 
Looking  into  all  the  facts  and  circumstances,  it  appears  that  this  weigher's 
certificate  was  delivered  to  a  man  standing  by  defendant's  place  of  busi- 
ness, who  he  supposed  was  their  agent.  The  same  man  had  come  into  the 
Sixth  Street  Market  and  represented  himself  as  acting  for  defendant.  He 
was  standing  by  defendant's  office,  he  went  into  the  office  once  whilst 
Brockhaus  was  there,  and  certainly  it  seems  to  me  there  was  no  contrib- 
utory negligence  simply  from  the  fact  of  handing  him  that  weigher's 
certificate,  when  he  said  he  wanted  it  for  the  purpose  of  enabling  the 
defendants  to  have  the  money  ready  when  the  hay  was  unloaded.  It  is  a 
case  where  a  fraud  has  been  perpetrated  upon  one  of  two  innocent  parties, 
and  the  loss  must  be  sustained  where  it  fell.  It  fell  upon  the  defendants,  who 
paid  the  money  on  a  false  representation,  and  they  must  sustain  it. 

As  this  is  before  us  on  an  agreed  statement  of  facts,  we  reverse  the 
judgment  and  remand  the  cause  to  the  court  of  common  pleas,  with  direc- 
tions to  render  judgment  for  the  plaintiff  for  the  value  of  the  hay,  which 
was  to  be  assessed  at  $20  per  ton  and  interest. 

Reemelin  &  Reemelin,  for  plaintiffs  in  error. 

Emil  Rothe,  for  defendants  in  error. 


PARTNERSHIP— PLEADINGS—WORDS  2 1 9 

r Superior  Court  of  Cincinnati.  General  Term,  1882.1 

CHARLES  C.  KEELER  v.  JAMES  H.  SNODGRASS  and  JULIUS  FRIEDE- 

BORN.  doing  business  as  Snodgrass  &  Co. 

1.  When,  after  a  firm  has  been  dissolved  and  all  the  assets  disposed  of,  a  member 

thereof  by  his  separate  petition  and  proceeding  in  bankruptcy  obtains  a  dis- 
charge, such  discharge  is  effectual  as  to  partnership  as  well  as  individual  debts. 

2.  The  phrase  "fiduciary  character"  in  the  bankruptcy  act  of  1867,  does  not  include 

the  relation  of  factor  or  commission  merchant  to  his  principal  or  consignor. 
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FORCE,  J. 

This  case  conies  up  on  reservation  on  demurrer  to  the  third  defence 
in  the  answer. 

The  plaintiff  filed  a  petition,  alleging  two  causes  of  action.  For  the 
first  cause  of  action  he  states  that,  the  defendants  being  storage  and  com- 
mission merchants,  he  shipped  to  them  for  storage  23,^0  pounds  of  dried 
apples,  that  the  defendants  afterwards,  with  intent  to  defraud,  converted  to 
their  use  6,900  pounds  of  the  apples,  and  failed  and  refused  to  account  for 
them  or  their  value.  For  a  second  cause  of  action  he  states,  that  he 
shipped  to  the  defendants  for  sale  on  commission  23,250  pounds  of  apples, 
and  that  the  defendants  with  intent  to  defraud,  converted  to  their  own  use 
the  proceeds  of  6,900  pounds. 

The  defendant,  James  H.  Snodgrass.  filed  his  separate  answer,  conr 
taining  what  is  called  three  parts,  but  each  part  constitutes  a  separate  de- 
fence. The  first  part  is  a  denial  in  detail  of  the  allegations  of  the  first  cause 
of  action.  The  second  part  is  a  denial  in  detail  of  the  allegations  of  the 
second  cause  of  action.  The  third  part  constituting  the  third  defense,  be- 
gins, that  this  defendant  "hereby  referring  to  all  the  statements  made  and 
contained  in  this  answer  to  the  said  first  and  second  causes  of  action,  and 
making  all  of  said  allegations  a  part  of  this  part  of  this  answer  as  though 
copied  herein,  alleges  further,  etc." 

The  further  allegations  aver  in  substance  that  the  firm  formerly  com- 
posed of  the  two  defendants,  was  long  since  dissolved:  that  their  entire 
assets  were  long  since  wholly  disposed  of:  that  thereafter  the  defendant 
Snodgrass  filed  his  separate  petition  in  bankruptcy,  wherein  were  consid- 
ered the  claims  against  the  old  firm  as  well  as  against  himself  individually, 
his  joint  as  well  as  his  several,  his  partnership  as  well  as  individual  obli- 
gations; that  he  was  finally  discharged  and  received  a  certificate  in  the 
usual  form.     To  this  third  part  or  third  defence,  the  plaintiff  demurs. 

The  first  point  to  be  considered  is  the  effect  of  the  clause  incorporating 
into  this  defence  the  matters  contained  in  the  first  and  second  defences  bv 
reference,  and  not  by  copying  them  in  full. 

The  courts  of  the  different  states  are  not  agreed  as  to  the  effect  or 
the  validity  of  such  a  reference.  It  seems  to  be  held  sufficient  where  a 
reference  is  sufficiently  explicit  in  Pomerov  on  Remedies  section  716  and 
Bates  on  Pleading,  etc..  Vol  1,  pp.  210-211,  and  it  seems  to  be  sufficient 
in  Ohio  where  the  reference  is  sufficientlv  explicit. 

If  this  reference  in  the  present  case  is  to  be  taken  literally  as  incorpor- 
ating into  the  third  defence  the  entire  body  of  the  first  and  second  defences, 
the  third  defence  is  of  course  good  on  demurrer:  since  it  then  would  con- 
tain a  denial  of  all  the  allegations  of  the  petition.  If  it  is  held  that  a 
reasonable  interpretation  of  the  reference  makes  it  include  in  the  third 
defence  the  portion  of  the  first  and  second  defences  which  is  appropriate 
to  the  particular  matter  set  forth  as  a  third  defence,  then  the  reference 
will  include  a  specific  denial  of  the  plaintiff's  alleviation  of  fraud  and  intent 
to  defraud.  It  is  objected  that  the  discharge  in  bankruptcy  is  not^valid, 
because  it  was  a  discharge  granted  in  the  separate  bankruptcy  proceedings 
of  Snodgrass  alone,  not  of  Snodgrass  and  Friedeborn,  and  therefore  that  it 
discharged  him  of  his  individual  debts  only,  and  not  of  his  partnership 
debts.  The  cases  are  not  entirely  agreed  as  to  the  effect  of  such  a  pro- 
ceeding in  general;  but  the  clear  preponderance  of  authority  is  that  in 
a  proceeding  by  a  person  alone  in  bankruptcy,,  the  discharge  obtained, 
IS  a  discharge  against  his  joint  as  well  as  his  several  obligations,  his  part- 
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nership  as  well  as  his  individual  debts.  It  is  not  necessarv  to  refer  to 
cases,  yet  it  is  appropriate  to  refer  to  the  masterly  opinion  of  Judge  Lowell 
in  Wilkins  v.  Davis,  15  Xat.  Bankruptcy  Rep.,  60. 

The  cases  are  however  entirely  agreed  that  a  person  petitioning  alone 
after  dissolution  of  partnership  and  when  there  are  no  assets  in  existence, 
is  by  the  order  of  discharge,  discharged  from  all  debts,  joint  and 
several,  partnership  and  individual.  That  is  sufficient  for  the  present 
case. 

It  is  claimed  also  that  as  the  defendants  were  commission  merchants, 
that  the  debt  complained  of  was  a  debt  created  in  a  fiduciary  character 
and  is  therefore  excepted  from  the  discharge.  The  clause  in  the  act  of 
1867  incorporated  into  the  Revised  Statutes  is  that;  *'No  debt  created  by 
the  fraud  or  embezzlement  of  the  bankrupt,  or  by  defalcation  as  a  public 
olficer  or  while  in  a  fiduciary  character  shall  be  discharged  under  this 
act."  It  is  claimed  that  the  variation  in  the  connection  in  which  the  word 
^'fiduciary  character*'  is  used  in  the  act  of  1867  from  the  connection  in 
which  the  words  "fiduciary  capacity"  were  used  in  fhe  bankruptcy  act  of 
1841.  enlarges  the  meaning  of  the  word  "fiduciary,"  so  that  it  is  not  con- 
fined to  technical  trusts  as  under  the  act  of  1841,  but  embraces  such  rela- 
tion as  a  factor,  commission  merchant,  etc.  If  that  is  the  true  construction 
of  the  statute,  of  course  the  discharge  obtained  by  Snodgrass  is  not  a  dis- 
charqfe  from  the  claim  set  up  in  tliis  action.  It  was  held  in  the  Southern 
district  of  Xevv  York  in  two  cases.  In  re  Seymour,  1  Nat.  Bankruptcy 
Rep.,  29,  and  In  re  Kimball  2  Xat.  Bankruptcy  Rep.,  204,  affirmed  in  the 
circuit  court,  p.  •)64,  that  this  is  the  true  con.strucuon,  and  ili  t  '  nder  ihe 
act  of  1867.  debts  of  a  factor  or  commission  merchant  to  his  consignor 
arc  not  discharged  by  proceedings  in  bankruptcy.  But  this  interpretation 
has  been  disaffirmed  and  the  ruling  made  that  the  phrase  "fiduciary 
cliaracter"  in  the  act  of  1867  means  only  technical  trusts,  in  every  reported 
case  decided  in  the  National  courts  since  those  two  cases:  Grover  and 
Baker  v.  Clinton,  5  Biss..  324.  in  which  case  Justice  Davis  of  the  supreme 
court  sat  with  fudge  Hopkins,  the  District  Judge;  Owslev  &  Co.  v.  Corbin 
&  Co.,  2  Hughes  433,  decided  by  Chief  Justice  Waite;  Kieme  v.  GrafT.  17 
Nat.  Bankruptcy  Rep.,  319.  a  decision  in  the  Eastern  district  of  Pennsyl- 
vania: and  in  re  Smith,  9  Benedict,  494,  by  Judge  Choate  of  the  Southern 
district  of  New  York. 

The  state  courts  are  not  uniform  in  their  decisions.  The  supreme 
court  of  Massachusetts  in  several  decisions  have  made  the  same  ruling 
with  this  last  case,  and  Chief  Justice  (iray  of  that  court,  who  pronounced 
the  opinion  in  one  of  the  cases,  is  now  associate  justice  of  the  supreme 
court  of  the  I'nitcd  States.  When  the  Judge  of  the  Southern  district  of 
New  York  in  the  case  in  re  Smith,  overruled  the  two  previous  decisions 
pronounced  by  Judge  Blatchford,  and  their  affirmance  by  the  circuit  court. 
Judge  Blatchford  had  become  and  was  the  circuit  judge  of  that  circuit.  It 
cannot  be  sui)i)()sed  tliat  Judi^e  Choate  sitting  in  district  court  would 
undertake  to  overrule  the  earlier  decisions  of  Judge  Blatchford  without 
the  known  concurrence  of  Judge  Blatchford,  and  we  must  suppose  that 
Judge  Jilatchford  concurred  in  the  overruling  of  in  re  Seymour  and  in  re 
Kimball.  And  Judge  Blatchford  is  now  a  justice  of  the  supreme  court  of 
the  United  States.     One  further  remark. 

The  case  of  Neal  v.  Clark,  95  V,  S..  704,  decides  that  the  word  "fraud" 
as  used  in  the  clause  under  consideration,  means  positive  fraud,  or  fraud 
in  fact,  and  while  the  case  does  not  touch  the  clause  relating  to  fiduciary 
character,  vet  in  the  cases,  decided  since  Neal  v.  Clark,  the  courts  have 
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Iield  that  the  reasoning  of  the  court  in  Neal  v.  Clark,  overrules  the  deci- 
sions in  re  Seymour  and  in  re  Kimball. 

We  must  hold  therefore  that  the  National  courts  interpreting  this 
clause  of  an  act  of  congress,  hold  that  the  words  in  the  bankruptcy  act, 
"fiduciary  character,"  do  not  include  debts  created  in  the  character  of  a 
factor  or  commission  merchant ;  and,  as  the  National  courts  follow  the 
state  courts  in  the  interpretation  of  state  laws,  so  the  state  courts  follow  the 
National  courts  in  the  interpretation  of  the  acts  of  congress. 

We  have  been  reminded  that  this  court  in  Gay  v.  Faran,  2  Cin.  Sup. 
Ct.  Rep.,  426,  ruled  otherwise,  and  held  that  a  debt  of  a  factor  or  com- 
mission merchant  is  not  discharged  by  a  discharge  in  bankruptcy.  At  the 
time  when  that  decision  was  made,  the  only  decisions  in  the  National 
Courts  that  had  been  reported  were  the  two,  in  re  Seymour  and  in  re 
Kimball,  and  this  court  followed  the  interpretation  made  by  the  National 
courts  in  those  cases. 

We  do  now.  as  the  court  did  then,  follow  the  interpretation  of  the 
National  courts,  and,  if  in  form  we  differ  from  the  ruling  in  Gay  v.  Faran. 
in  substance  we  follow  it.  The  demurrer  is  overruled  and  the  case 
remanded  for  trial. 

E.  R.  Donohue,  counsel  for  plaintiff. 

Savler  &  Savler  for  defendants. 
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[Superior  Court  of  Cincinnati,  General  Term,  October  23.  1882.]    . 

tAMAZON  insurance  CO.  V.  W.  S.  CAPPELLER,  Auditor.— ENTER- 
PRISE INS.  CO.  V.  SAME. 

1.  A  fire  insurance  company,  in  making  return  of  its  credits  for  taxation,  has  no 

right  to  make  any  deduction  on  account  of  outstanding  risks.  The  estimated 
amount  of  premiums  "unearned"  or  "reinsurance  fund"  is  not  a  "legal  bona 
fide  debt  owing"  by  such  company  within  the  meaning  of  section  2730, 
Revised   Statutes. 

2.  When  such  deductions  have  been  made  openly  and  by  name  upon  the  face  of 

the  returns  which  were  otherwise  full,  true  and  correct,  ihey  are  not  false 
returns  within  the  meaning  of  sections  2781-2.  The  auditor  has  no  authority 
to  add  to  the  taxes  of  the  current  year  any  taxes  on  account  of  such  deduc- 
tions in  former  years,  but  it  is  his  duty  to  correct  the  duplicate  for  the  current 
year  by  making  it  correspond  with  the  return  for  that  year,  ignoring  such 
improper  deductions. 

HARMON,  J. 

Plaintiffs  sue  to  enjoin  defendant  from  placing  upon  the  tax  duplicate  against 
them  certain  amounts  which  he  claims  to  be  due  as  taxes  upon  sums  which,  in  their 
returns  for  the  current  and  preceding  four  years,  thev  have  without  authority  of 
law  deducted  from  the  legal  claims  and  demands  due  and  to  become  due  them  in 
making  up  the  item  of  "credits."  The  amounts  so  deducted  by  plaintiffs  respec- 
^•vely  are  what  are  variously  known  as  "unearned  premiums."  "reinsurance  fund," 
^-/i  amounts  to  be  returned  in  case  of  cancellation  of  policies." 

These  two  out  of  a  large  number  of  cases  pending  have  been  reserved  upon 
demurrers  to  the  petitions  to  settle  the  questions  arising,  which  are  important  not 
only  because  of  the  large  sums  of  money  now  involved,  but  abo  because  of  the 
continuing  effect  of  their  decision  upon  the  taxation  of  insurance  companies  through- 
out  the   state. 

The  questions  are  two:  First — ^W^ere  the  deductions  aforesaid  such  as  plain- 
tiffs were  authorized  to  make?  Second — If  they  were  not,  what  authority  has  the 
auditor  in  the  premises? 

tThis  judgment  was  affirmed  by  the  supreme  court.     See  opinion.  38  O.  S.,  560. 


^ 
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The  decision  in  Exchange  Bank  v.  Hines.  3  O.  S.,  1,  approved  in  Latimer  v. 
Morgan,  6  O.  S.,  279,  would  be  conclusive  in  favor  of  the  auditor  upon  the  first 
question,  if  we  should  consider  the  cases  from  a  constitutional  point  of  view;  but 
they  have  been  presented  upon  both  sides  as  depending  merely  upon  the  proper 
construction  of  tTie  statute  relating  to  taxation,  and  we  are  abU  ♦©  so  dispose  of 
them.  We  are  the  more  willing  to  take  this  course  because  of  the  reniarks  con- 
cerning Exchange  Bank  v.  Hines,  made  by  the  learned  judge  who  delivered  the 
opinion  in  Payne  v.  Watterson,  37  O.  S.,  121. 

The  constitution,  section  4,  article  XIII,  requires  the  property  of  corporations 
to  be  taxed  "the  same  as  property  of  individuals,"  and  by  the  terms  of  the  statute 
the  "credits"  which  corporations  are  required  to  return  for  taxation,  Revised  Stat- 
utes, sections  2734-7  and  2744,  are  "credits"  as  defined  in  section  2730,  viz.:  **The 
excess  of  the  sum  of  all  legal  demands,  etc.,  due  or  to  become  due  to,  over  and 
above  the  sum  of  legal  bona  fiHe  debts  owing"  by  the  person  mak.ng  the  return. 

It  is  not  contended  that  any  other  deduction  is  anywhere  authorized,  and  the 
inquiry  therefore  is  simply  this — were  the  items  in  question,  the  amounts  of  which 
are  admitted  to  have  been  correct  for  present  purposes,  debts  owing  by  the  respec- 
tive plaintiffs  at  the  times  of  their  several  returns,  within  the  meaning  of  the  statute. 

The  position  taken  by  the  counsel  for  plaintiffs,  is  that  when  an  insurance  com- 
pany receives,  at  the  time  of  issuing  a  policy,  the  entire  amount  of  premium  thereon, 
a  "legal  bona  fide  debt"  is  thereby  created,  "owing"  to  the  insured  the  ^irnounc  of 
which  constantly  diminishes  as  the  policy  runs,  but  is  at  any  given  time  such  part 
of  the  entire  premium  as  the  time  the  policy  then  has  to  run  is  of  its  entire  term. 
This  amount,  estimated  upon  all  policies  in  force  at  the  time  of  the  tax  return,  con- 
stitutes the  item  deducted  by  plaintiffs  in  each  of  their  returns,  as  aforesaid. 

In  other  words,  the  proportion  of  premiums  said  to  be  "unearned"  or,  what  is 
the  same  thing,  {he  amount  it  w/>uld  take  to  re-insure  outstanding  risks,  or  the 
aggregate  of  surrender  values  of  policies  in  force  at  any  given  time,  is  claimed  to 
represent  the  amount  at  that  time  of  a  number  of  contingent  liabilities,  estimated 
upon  the  same  actuarial  data  used  in  determining  the  premiums  to  be  charged  in  the 
first  place. 

It  may  be  conceded  at  once  that  the  fact  of  its  having  outstanding  risks  which 
either  by  the  occurring  of  fires,  etc.,  or  the  su-render  of  policies,  may  require  an 
insurance  company  to  make  payments,  is  one  which  it  must  take  into  account  in 
ascertainmg  its  real  financial  standing  at  any  time,  which  one  about  to  purchase  its 
entire  business,  property  and  assets,  would  likewise  consider  as  reducing  the  price 
to  be  paid,  and  which  might  properly  be  regarded  in  making  its  return  for  taxation 
under  a  system  like  that  in  New  York,  where  such  corporations  are  taxed  under  a 
different  principle  from  that  applied  to  individuals,  i.  e.,  upon  what  a  general  balance 
sheet  shows  them  to  be  worth.  See  People  ex  rel.  v.  Ferguson,  38  N.  Y.,  89.  But 
they  are  nevertheless  only  liabilities  purely  contingent.  Nor  is  their  contingent 
character  taken  away  by  the  fact  that  experience,  and  the  calculations  of  actuaries 
have  fixed  a  rule  for  ascertaining  with  tolerable  certainty  their  present  worth,  if  that 
be  a  proper  term  to  apply.  The  estimation  in  money  of  the  chances  of  their  becom- 
ing debts  does  not  make  them  debts  in  any  ordinary  sense  of  the  word,  any  more 
than  the  calculation  upon  the  theory  of  probabilities  of  how  many  policy  holders 
may  be  expected  to  suffer  loss  or  surrender  their  policies,  changes  any  particular 
ones  among  them  from  mere  poHcy  holders  into  creditors.  The  fact  remains  that 
none  of  the  losses  insured  against  may  ever  occur;  that  none  of  the  outstanding  poli- 
cies may  ever  be  surrendered.  So  that  the  proposition  counsel  for  plaintiff  must 
maintain  is  that  the  statute  has  used  the  word  "debts"  in  a  sense  which  includes  the 
estimated  probabilities  of  contingent  liabilities  becoming  fixed. 

If  the  mere  word  "debts"  had  been  used,  the  meaning  of  the  legislature  might 
not  be  so  clear  as  we  think  it  is  now,  though  the  word  is  one  which  hardly  needs 
definition.  A  "debt"  is  a  sum  of  money  due  by  certain  and  express  agreement,  2 
Black.  Com.,  154;  "all  that  is  due  a  man  under  any  form  of  obligation  or  promise." 
Bouvier's  Law  Dictionary;  or.  if  the  popular  rather  than  the  legal  sense  is  to  be 
taken,  "that  which  is  due  from  one  person  to  another,  whether  money,  goods  or 
services,"  Webster's  Dictionary. 

But  the  legislature,  by  using  the  words  "legal,"  "bona  fide,"  and  "owing," 
clearly  intended  to  limit  the  word  "debts"  to  such  actual,  fixed,  certain  liabilities  as, 
if  not  due,  lack  only  falling  due  to  be  enforceable  by  action.  And  if  it  be  said  that, 
put  in  another  form,  the  proposition  of  plaintiff's  counsel  i.s  that  such  companies  owe 
their  policy  holders  insurance  of  the  value  of  such  unearned  premiums,  and  that  this 
is  a  debt  within  Webster's  definition,  the  answer  is  that  such  meaning  of  the  statute 
is  excluded  by  the  use,  with  reference  to  claims  due  and  lo  become  due,  and  the 
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omission,  with  reference  to  debts  owing,  of  the  clause  "whether  for  money  or  other 
valuable  thing,  or  for  labor  or  services,  etc." 

The  use  of  that  clause  as  to  credits  and  not  as  to  debts  adds  greatly  to  the  force 
of  an  argument  which  would  be  forcible  without  it — that  there  cannot  be  a  debt 
without  a  corresponding  "credit,"  a  debtor  without  a  creditor.  In  other  words,  if 
plaintiffs  may  deduct  the  aggregate  of  unearned  premiums  as  debts,  each  of  thei** 
policy  holders  must  return  the  unearned  portion  of  the  premium  upon  his  policy  as 
a  credit,  a  conclusion  for  which  none,  we  think,  would  contend. 

Again,  the  rule  of  equality  in  taxation  enjoined  by  the  constitution  would  be 
violated  if  such  estimates  of  contingent  obligations  were  permitted  as  to  corpora- 
tions when  they  are  not  possible  as  to  individuals.  Suppose  statisticians  should 
ascertain  the  average  percentage  of  defalcation,  and  we  believe  there  is  a  company 
in  Canada  which  insures  employers  against  embezzlement  upon  some  such  rule, 
woufd  one  who  is  surety  upon  a  number  of  official  bonds  have  the  right  to  estimate 
the  chances  of  being  called  upon  to  respond  thereon  and  deduct  accordingly  in  return- 
ing his  credits  for  taxation?  And  we  will  say  here  that  in  our  judgment  the  pro- 
vision of  section  2730,  that  there  shall  not  be  taken  into  account  as  such  debt  "any 
greater  amount  or  portion  of  any  liability  as  surety  than  the  person  ♦  *  *  believes 
that  such  surety  is  in  equity  bound  and  will  be  required  to  pay  or  to  contribute,  in 
case  there  be  no  securities,"  does  not  refer  to  mere  liabilities  in  posse,  but  only  to 
such  as  are  in  esse.  In  a  large  class  of  cases,  such  as  ofBcial  and  other  bcj;^ii*  con- 
ditioned for  fidelity,  etc.,  there  is  no  liability  from  mere  suretyship,  but  simply  a 
conditional  obligation,  which  becomes  a  liability  only  upon  condition  broken.  The 
object  and  meaning  of  the  provision  just  quoted  was  not  to  prevent  the  deduction 
of  such  merely  possible  liabilities.  No  enactment  was  necessary  to  exclude  them 
from  the  meaning  of  "legal  bona  fide  debts  owing."  The  object  and  meaning  were 
to  prevent  each  of  several  sureties  whose  liability  attached  at  once,  from  the  nature 
of  the  obligation,  as  in  case  of  a  promissory  note,  or  has  been  fixed  by  breach  of 
condition,  from  deducting  its  entire  amount  as,  but  for  this  provision,  he  might  do, 
because  the  entire  debt  is  in  law  owing  by  each. 

The  fact  that  by  Revised  Statutes,  section  3648,  fire  insurance  companies  are 
required,  in  estimating  their  profits  for  the  purpose  of  declaring  dividends,  to  reserve 
therefrom  "a  sum  equal  to  fifty  per  cent,  of  the  whole  amount  of  premiums  on 
unexpired  risks  and  policies,  which  is  hereby  declared  to  be  unearned  premiums" 
does  not,  in  our  judgment,  affect  the  question  at  issue.  The  legislature  is  here, 
from  motives  of  public  policy,  merely  providing  for  the  greater  security  of  persons 
whose  property  is  insured.  This  provision  no  more  makes  surh  "unearned  pre- 
miums" debts  than  the  one  following  in  the  same  section,  which  requires  such  com- 
panies also  to  reserve  in  such  estimation  of  profits  all  sums  due  the  company  on 
bonds,  book  accounts,  etc.,  of  which  the  part  of  the  principal  or  interest  has  been 
paid  during  the  preceding  year,  makes  the  sums  so  due  cease  to  be  credits.  If  this 
section  authorizes  such  companies  to  deduct  the  one  as  debts,  it  also  authorizes  them 
to  omit  the  others  as  credits. 

The  same  is  to  be  said  with  reference  to  the  Revised  Statutes,  section  274,  pro- 
viding how  the  superintendent  of  life  insurance  companies  shall  estimate  their  assets, 
in  so  lar  as  that  section  is  claimed  to  relate  by  analogy  to  the  case  of  fire  insurance 
companies. 

The  fact  that  the  legislature  has  seen  fit  to  provide  some  securitv  for  the  pay- 
ment of  contingent  liabilities  upon  policies  of  insurance  does  not  show  that  it  con- 
sidered them  "legal  bona  fide  debts  owing"  within  the  meaning  of  the  tax  law.  On 
the  contrary,  the  danger  it  was  providing  against  arises  from  the  very  fact  that  such 
liabilities  are  not  debts  and  not  owing,  so  that  those  who  hold  them  have  no  remedy 
while_careless  and  dishonest  companies  forget  or  ignore  the  fact  that  they  may  at 
any  moment  become  legal  debts  owing,  and  so  fail  to  make  provision  for  them. 

Section  3664.  which  requires  the  insertion  in  all  fire  policies  of  a  clause  providing 
for  cancellation  at  the  oavner's  option,  does  not  change  the  character  of  the  com- 
pany s  obligation  to  refund  when  so  inserted.  It  is  contingent  until  the  option  is 
exercised,  just  as  its  obligation  to  pay  in  case  of  fire  is,  until  the  fire  occurs.  When 
the  option  is  exercised,  when  the  loss  occurs,  a  "legal  bona  fide  debt"  becomes 
"owing."  Until  then  the  company  is  merely  one  of  the  parties  to  a  contract  of 
insurance,  and  has  no  right  to  make  any  deduction  on  account  thereof,  in  returning 
its  credits  for  taxation. 

We  are  advised  that  the  court  of  common  pleas  has  decided  otherwise  as  to  life 
insurance  companies  in  the  case  of  the  U.  C.  Life  Ins.  Co.  v.  Fenton.  but  we  can, 
as  to  fire  insurance  companies  at  least,  come  to  no  other  conclusion  than  that  we 
have  announced,  which  is  supported  by  the  reasoning  of  the  Court  in  People  ex  rel. 
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Glens  Falls  Fire  Ins.  Co.  v.  Ferguson,  supra.  As  to  the  case  of  the  Ala.,  Etc.,  Life 
Ins.  Co.  V.  Lott,  54  Ala.,  499,  in  which  it  was  held  that  similar  items  might  be 
deducted  from  credits  under  a  statute  permitting  the  deduction  of  "the  indebtedness 
of  the  tax-payer,"  its  correctness  and  its  equal  application  to  the  case  of  a  fire  insur- 
ance company  might  be  conceded  without  affecting  our  decision.  The  court  assumed, 
without  discussion,  that  in  the  Alabama  statute  the  term  **ind«^btedness*'  was  as 
broad  as  the  term  'credits,"  which  was  defined  by  that  statute  much  as  it  is  by  ours. 
But  we  cannot  go  to  the  length  of  holding  that  the  general  unqualified  term  "indebt- 
edness" is  equivalent  to  "legal  bona  fide  debts  owing." 

The  authority  oi  the  auditor  in  the  matter  remains  to  be  considered. 

It  is  admitted  upon  the  record  that  plaintiffs  made  all  the  returns  in  controversy 
directly  to  the  auditor  upon  blanks  furnished  by  him;  that  such  returns  set  forth  trulv 
and  in  detail  the  amounts  of  the  various  claims  and  demands  due  them,  and  also  in 
like  manner  ^et  forth  the  debts  to  be  deducted,  including,  as  distinct 'items  termed 
"re-insurance."  the  amounts  upon  which  it  is  now  attempted  to  tax  them.  It  is 
likewise  admitted*  that  such  deductions  were  openly  made  upon  the  face  of  the 
returns;  that  the  auditor  placed  upon  the  duplicate  each  year  only  the  sum  so 
found,  rnd  that  plahitiTlfs  were  duly  assessed  and  have  paid  taxes  thereon  except  for 
the  current  year. 

it  is  very  plain,  therefore,  that  these  were  not  false  returns  authorizing  the 
auditor  to  proceed  under  sections  2781-2782.  They  were  full,  true  and  correct  in 
all  their  statements.  The  auditor  committed  an  error  of  law  in  not  ignoring  these 
deductions  and  placing  upon  the  duplicate  the  amount  of  credits  returned  without 
regard  to  them,  and  his  power  to  now  correct  such  error  must  be  sought  elsewhere 
than  y\  the  sections  relating  to  false  returns.  It  must  be  found  in  some  enactment, 
for  his  only  powers  with  regard  to  taxation  are  those  conferred  by  statute/ 

Section  1038  (see  also  section  28(10),  requires  him  to  "correct  all  errors  which 
he  discoveis  in  the  tax  list,  and  duplicate  in  the  amount  of  such  taxes  and  assess- 
jrents,"  etc.  It  is  manifest  from  the  entire  section  that  this  refers  to  the  pending 
duplicate  only.  Throughout  the  tax  laws  errors  in  the  duplicate  of  the  current 
year  and  additions  to  it  of  amounts  omitted  from  previous  duplicates  are  plainly 
distinguished;  see  sections  1040  and  2803,  (amended,  78,  O.  L.,  47).  Correcting  an 
error  in  an  old  duplicate  would  avail  nothing,  so  that  could  not  have  been  the  power 
intended  to  be  given.  It  is  not  an  error  in  the  pending  duplicate  that  something 
was  omitted  from  a  former  one  unless  it  be  of  something  which  the  auditor  is 
empowered  to  add  to  it.  We  are  not  able  to  find  any  language  conferring  upon  the 
auditor  the  power  to  add  to  the  taxes  of  the  current  year  personal  taxes  omitted  by 
his  own  mistake  in  former  years.  This  court  decided,  in  Foster  v.  Fenton,  Treas- 
urer, 5  Am.  Law  Rec,  523;  (s.  c.  5  Dec.  R.,  427),  that  section  1036  gives  him  power 
to  add  real  -taxes  so  omitted,  but  that  section  refers,  in  that  regard,  to  real  taxes 
only;  so  that  we  need  not  now  enquire  as  to  the  correctness  of  that  decision. 

We  fiiKi,  therefore,  that  as  to  the  sums  which  the  auditor  is  about  to  place  upon 
the  duplicate  on  account  of  former  years,  the  plaintiffs  are  entitled  to  the  injunction 
for  which  they  pray;  but  that,  as  to  the  increase  which  he  is  about  to  make  in  the 
taxes  ior  the  present  year,  without  penalty,  by  correcting  his  error  in  transferring 
the  amount  upon  which  plaintiffs  are  to  be  taxed  from  their  returns  to  the  duplicate, 
he  is  not  only  exercising  a  power  conferred,  but  discharging  a  duty  enjoined  by  the 
law. 

Decree  accordingly. 

horct  and  Worthington,  JJ.,  concur. 

Foraker  &  Black,  for  plaintiffs. 

Charles  Evans,  contra. 


CONTRACTS  -  COUNTERC  L  AIM.  '^  53 

[Superior  Court  of  Cincinnati,  General  Term.  1882.1 

LEOPOLD  BURCKHARDT  v.  FREDERICK  BURCKHARDT. 

1.  In  an  action  for  breach  of  contract,  though  the  breach  be  proved,  if  the  only 
evidence  as  to  the  amount  of  damages  rests  upon  a  false  hypothesis,  and  the 
error  caused  thereby  cannot  be  ascertained,  there  is  a  failure  of  proof  of  dam- 
ages. 

See  also  decision.-*  o(  superior  couit,  5  Dec.  R.,  185;  (s.  c.  3  Am.  Law    Rec,  418 
aud  note)  and  14  B  ,  I  OS.     See  aUo  statement  of  the  case  above. 
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2.  The  seller  of  the  good  will  of  a  business  relinquishes  the  right  to  represent  after- 

wards that  he  is  continuing  the  old  business. 

3.  Where  upon  a  counter-claim  in  equity  a  breach  of  contract  is  established,  the 

corrt  may  order  the  plaintiff  to  pay  a  part  of  the  costs,  though  the  defendant 
mrni'ihes  no  proof  of  actual  damage. 

WORTHINGTON,  J. 

On  October  ^,  1871,  the  firm  of  Burckhardt  &  Co.,  composed  of 
Leopold  and  PVederick  Burckhardt,  was  dissolved,  Leopold  transferring 
to  Frederick  all  his  interest  in  the  real  estate,  fixtures,  chattels  and  good 
will,  but  reserving  the  right  to  carry  on  business  under  any  name  except 
**Burckhardt  &  Co."  and  receiving  as  consideration  $83,000,  payable  one- 
third  in  cash,  and  the  residue  in  notes  secured  by  mortgage. 

In  January,  1872,  Leopold  Burckhardt  began  business  on  his  own 
account,  under  the  name  of  Leopold  Burckhardt  &  Co.,  and  competed  with 
the  old  house  of  Burckhardt  &  Co.,  in  part  of  their  business. 

In  November,  1872,  Leopold  brought  this  action  against  Frederick 
to  foreclose  his  purchase  money  mortgage,  claiming  a  balance  of  $48,- 
903.97,  with  interest.  ' 

By  this  answer,  Frederick  admits  this  amount  to  be  due,  but  asks  to 
recoup  $35,000  damages  for  breach  of  the  contract  in  the  sale  of  the  good 
will,  committed  by  Leopold  by  his  manner  of  conducting  his  business 
after  the  dissolution. 

The  case  was  reserved  to  general  term,  and  a  hearing  had  in  1875, 
the  opinion  then  given  will  be  found  in  3  Am.  Law  Rec,  418;  s.  c.  (5  Dec. 
R.  185). 

The  case  was  then  referred  to  a  master,  judgment  rendered  on  his 
report,  proceedings  in  error  instituted  in  the  supreme  court,  the  judgment 
given  here  reversed  and  the  cause  remanded  to  us  in  general  term  for 
further  proceedings.  See  Burckhardt  v.  Burckhardt,  36  O.  S,  261,  where, 
and  in  the  prior  opinion  of  this  court,  fuller  statement  of  the  facts  will  be 
found. 

Since  then,  the  case,  on  motion  of  defendant,  has  been  again  referred 
for  further  proof  as  to  damages ;  and  now,  on  the  coming  in  of  the  master's 
report,  stands  for  final  decree. 

The  additional  evidence  now  reported,  so  far  as  it  tends  to  support  the 
claim  of  the  defendant,  may  be  summed  up  as  follows : 

1.  The  value  of  the  good  will  of  Burckhardt  &  Co.  at  the  time  of  the 
dissolution  was  $70,000. 

2.  The  effect  of  Leopold's  acts  which  are  complained  of  as  unlawful, 
was  to  destroy  the  good  w-ill,  and  render  it  of  no  value. 

The  master  had  reported  on  the  former  hearing  that  the  trade  of  not 
more  than  four-fifths  in  value  of  the  customers  of  Burckhardt  &  Co.,  had 
been  solicited  by  Leopold,  and  that  the  effect  of  this  solicitation  by  way  of 
diversion  of  trade,  or  loss  of  profits  did  not  appear.  He  now  re-af!irms 
this  finding,  and  says  that  if  in  view  of  this  finding  the  evidence  offered  on 
the  present  reference  be  incompetent  or  insufficient,  then  there  is  a  failure 
of  proof  as  to  damages.  The  sufficiency  of  this  evidence  is  the  first  ques- 
tion we  will  consider. 

Exactly  what  duties  are  assumed  by  the  vendor  of  the  good  will  of  a 
business  is  a  question  upon  which  there  is  some  difference  of  opinion. 
Some  things,  however,  have  been  definitely  settled,  and  among  others, 
that  the  vendor,  in  the  absence  of  any  covenant  to  the  contrary,  may  carry 
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on  a  similar  business,  and  may  deal  with  the  old  customers,  provided  he 
does  not  solicit  their  trade.     Leggott  v.  Barrett,  L.  R.  15  Ch.  Div.  306. 

It  must  be  conceded  that  the  essence  of  the  value  of  good  will  lies  in 
the  expectancy  that  old  customers  will  continue  to  deal  with  the  succces- 
sors  of  the  old  house.  This  being  true,  when  it  appears  as  a  fact  that  one- 
fifth  in  value  of  the  customers  of  Burckhart  &  Co.,  were  in  no  way  soli- 
cited by  Leopold,  it  is  at  once  apparent  also  that  the  witnesses  in  stating 
that  the  good  will  was  rendered  entirely  worthless  by  Leopold's  acts  must 
have  proceeded  upon  some  false  hypothesis;  either  the  witnesses  mis- 
understood the  meaning  of  good  will,  or  else  the  acts  which  the  witnesses 
regarded  as  grievances  were  not  all  unlawful.  For  if  the  unlawful  attack 
was  directed  only  against  that  which  gave  four-fifths  of  its  value  to  the 
good  will,  it  could  not  have  effected  tlie  destruction  of  the  entire  value. 
Nor  is  there  anything  upon  the  record  which  will  enable  us  in  estimating 
damages  to  make  allowance  for  the  error  into  which  the  witnesses  have 
fallen.  It  is  true  that  it  appears  that  the  trade  of  four-fifths  in  value  of  the 
customers  was  soHcited;  but  it  is  not  solicitation,  but  successful  solicita- 
tion, that  gives  damages;  Burckhardt  v.  Burckhardt,  36  O.  S.,  261;  and 
what  proportion,  either  in  amount  or  comparative  value,  of  the  trade  that 
was  attacked  was  diverted,  does  not  appear. 

We  understand  the  rule  to  be  well  settled  that  in  actions  for  damages 
caused  by  breach  of  contract  the  burden  is  upon  the  plaintiff  to  prove  the 
extent  of  his  damages;  possibly  where  the  injury  is  really  an  attack  on 
reputation  without  pecuniary  loss,  damages  may  be  assessed  by  way  of 
vindication,  as  in  Rolin  v.  Stewart.  14  C.  B.  595.  But  where  the  breach 
can  have  caused  no  loss  of  that  kind,  but  only  pecuniary  loss,  and  the 
amount  of  that  loss  is  not  shown,  even  approximately,  we  take  it  to  be 
clear  that  only  nominal  damages  can  be  given,  and  this  only  to  indicate 
the  right,  and  to  effect  the  question  of  costs.  Feize  v.  Thompson,  1 
Taunt,  121 ;  Blake  v.  Robertson,  94  IJ,  S.  728.  Counsel  for  defendant  very 
frankly  admit  that  they  have  been  able  to  find  no  authority  which  furnishes 
an  exact  precedent  for  the  method  of  proof  they  have  attempted  to  enforce. 
But  they  refer  us  to  certain  classes  of  cases  which  they  claim  are  analogous. 
One  of  these  is,  that  in  an  action  for  deceit  in  cases  of  sales,  the  measure 
of  damages  is  the  difference  in  value  between  the  article  sold  and  the 
article  as  represented,  of  which  Page  v.  Parker,  43  N.  H.,  363,  is  an 
example.  Then  they  say  that  here  Leopold  sold  the  good  will ;  he  thereby 
represented  that  the  old  customers  would  not  be  solicited  by  him;  the 
measure  of  damages  therefore  is  the  difference  in  value  between  the  good 
will  without  and  with  solicitation. 

Assuming  for  the  sake  of  the  argument  (upon  which,  however,  we  ex- 
press no  opinion)  that  a  voluntary  sale  of  the  good  will  carries  with  it  a 
promise  not  to  solicit  old  customers,  yet  to  follow  the  argument  of  defen- 
dant's counsel  would  require  us  to  disregard  the  decision  of  the  supreme 
court  in  tliis  case,  for  they  held  that  not  solicitation,  but  effectual  solicita- 
tion, gives  the  measure  of  damages.  The  fallacy  of  the  argument  of 
counsel  lies  in  this;  the  cases  are  not  analogous;  in  the  one  case  this  is  a 
misrepresentation  as  to  an  existing  fact;  in  the  other  there  is  no  misrepre- 
sentation at  all,  but  a  breach  of  a  promise.  The  measure  of  damages  for  a 
breach  of  promise  annexed  to  a  transfer  of  property  is  not  the  difference 
between  what  the  property  would  have  been  worth  with  and  without  the 
promise:  but  the  damages  suffered  by  the  breach — in  this  case,  as  the 
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supreme  court  has  decided,  the  diversion  of  trade  by  the  solicitation.     If 
there  was  no  diversion,  the  damages  could  be  only  nominal. 

-pother  case  that  has  been  cited  as  analogous  is  that  of  fhe  M.  K.  &  T. 
Ry.  Co.  V.  Fort  Scott,  15  Kan.,  435.  There  the  city  had  made  certain 
payments  to  the  railway  company  in  consideration  that  the  latter  should 
construct  its  road  through  the  city  and  locate  its  shops  there.  This  the 
company  failed  to  do.  In  considering  the  question  of  damages,  the 
supreme  court  of  Kansas  said,  for  the  future  guidance  of  the  court  below, 
that  if  the  portion  of  the  consideration  apportioned  by  the  parties  to  this 
branch  of  the  contract  was  ascertainable  this  would  furnish  one  measure 
of  damages.  With  this  we  have  nothing  to  do,  for  our  supreme  court, 
upon  this  record,  have  held  that  that  portion  is  not  ascertainable  here. 

The  supreme  court  of  Kansas  said  also,  that  the  value  to  the  city  of 
having  the  track  pass  through  it,  and  the  shops  located  there,  might  be 
a  measure  of  damages;  which,  put  negatively,  is  the  loss  of  value,  or 
damage  to  Hhe  city  from  not  having  the  track  and  shops  located  there. 
But  as  applied  to  this  case,  this  means  the  damage  to  Frederick  firom 
Leopold's  not  having  refrained  from  soliciting  old  customers;  and  this 
must  be  the  same  as  the  damage  he  did  by  such  solicitation. 

The  case  of  Walker  v.  Johnson,  12  Rep.,  242,  also  relied  upon  by 
counsel  for  defendant  is,  we  think,  fully  in  accord  with  the  views  we  hold. 
The  case  was  trover  for  converting  part  of  a  wagon,  and  the  court  after 
stating  tliat  if  the  taking  of  that  part  wholly  destroyed  the  value  of  the 
wagon,  the  measure  of  damages  would  ordinarily  be  the  value  of  the 
wagon,  add :  *'But  if  the  part  not  taken  was  of  any  value  after  the  severance, 
though  of  no  value  for  the  use  for  which  it  was  intended,  to-wit:  as  a 
■wagon,  the  owner  was  not  deprived  of  the  entire  value.  His  damages 
should  h%  to  the  extent  only  of  the  actual  injury;  that  is,  to  the  value  so 
far  as  he  was  deprived  of  it." 

So  here  the  defendant's  damages  should  be  to  the  extent  only  of  the 
actual  injury — the  value,  not  of  the  entire  good  will,  but  of  that  part  of  it 
which  was  taken  away  from  him ;  in  other  words,  of  the  trade  which  the 
plaintiff  unlawfully  diverted. 

These  are  fair  samples  of  the  cases  most  relied  on.  Without  stopping 
to  discuss  the  others  in  detail,  it  is  sufficient  to  refer  to  them  and  say  we 
see  nothing  in  any  of  them  to  cause  us  to  alter  our  conclusions.  They 
are  Heichew  v.  Hamilton,  4  Gr.  (la).,  317;  Dethless  v.  Tamsen,  7  Daly, 
355;  Coflfee  v.  Meigs,  9  Cal.,  363;  Morse  v.  Hutchins,  102  Mass.,  439; 
Foulke  V.  Harding,  13  Pa.  St.,  242;  Woodward  v.  Thacker,  21  Vt.,  580; 
Mitchell  V.  Rhead,  84  N.  Y.,  556. 

We  are  forced  therefore,  to  the  conclusion  that  the  evidence  offered 
upon  the  last  reference  fails  to  show  the  defendant  entitled  to  substantial 
damages:  and  no  reason  has  been  suggested  to  us  why,  upon  the  entire 
evidence,  we  should  differ  from  the  master's  conclusion,  that  if  the  evi- 
dence offered  on  the  last  reference  to  be  insufficient,  there  is  no  evidence 
upon  which  a  finding  of  more  than  nominal  damages  can  be  based. 

If  it  appeared  here  that  the  defendant  had  done  all  that  he  could  to 
prove  to  what  extent  he  was  damaged,  that  he  could  not  have  made  his 
proof  more  specific  than  he  has,  and  that  the  knuvvledge  of  what  mischief 
had  been  done,  was  confined  to  the  plaintiff,  who  refused  to  assist  the 
inquiry,  then  possibly,  under  the  authority  of  The  Duke  of  Leeds  v.  The 
Earl  of  Amherst,  20  Beav.,  239,  we  might  be  justified  in  guessing  at  the 
sum  as  nearly  as  we  could,  being  sure,  in  the  language  of  the  court  in 
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Heichew  v.  Hamilton,  4  Gr.  (la.),  317,  to  make  it  large  enough  to  teach 
the  plaintiff  that  honesty  is  the  best  policy.  But  when  we  find,  as  we  do 
here,  that  the  defendant,  instead  of  going  to  the  facts,  is  relying  upon  the 
conjectural  opinions  of  experts,  and  that  his  books  show  his  profits  during 
the  period  the  plaintiff  was  competing  with  him,  in  those  lines  of  trades 
in  which  the  plaintiff  did  compete,  to  have  been  fully  as  large  as  they  were 
in  the  years  immediately  preceding  and  succeeding  the  competition,  we 
see  no  reason  to  take  that  course. 

It  was  urged  in  argument,  that  unless  a  general  estimate  can  be  made 
from  such  testimony  as  this,  it  is  impossible  to  assess  damages  in  cases  of 
this  kind ;  that  to  trace  the  loss  of  trade  caused  by  the  solicitation  of  indi- 
vidual customers  is  practically  impossible. 

We  do  not  wish  to  be  understood  as  holding  that  such  specific  evi- 
dence is  the  only  method  of  proof.  But  if  it  were,  it  would  be  no  resfson 
for  adopting  the  method  of  computation  contended  for  here, — to  let  the 
witnesses  testify  as  to  facts  upon  their  view  of  the  law,  tTiat  is,  as  to  fact 
and  law,  and  then  to  eliminate  their  errors  of  law,  and  guess  at  their  prob- 
able statement  of  facts  under  the  true  rules.  It  is  for  the  very  reason  that 
the  proof  of  thf  damages  actually  sustained  in  this  class  of  cases  is  difficult, 
almost  impossible, — in  other  words,  that  the  remedy  at  law  is  so  inade- 
quate, that  equity  will  interfere  in  the  first  instance,  and  by  injunction 
prevent  the  suffering  of  any  damage.  And  he  who  will  not  seek  the  ounce 
of  prevention,  should  not  complain  if  afterwards  he  finds  the  btirden  of 
the  pound  of  cure  severe. 

As  the  plaintiff  is  seeking  to  foreclose  a  lien  for  a  given  amount,  and 
as  the  defendant  admit  that  amount  to  have  been  due,  and  shows  no  reason 
for  abatement,  it  follows  that  there  must  be  a  decree  for  the  plaintiff  for  the 
amount  claimed.  • 

Rut  one  question  remains,  and  that  is,  as  to  the  costs.  This  being 
an  equitable  action,  the  awarding  of  costs  is  within  the  discretion  of  the 
court;  Revised  Statutes,  section  5351.  And  while  ordinarily  costs  are 
given  as  of  course  to  a  successful  complainant  in  equity,  yet  there  are  cer- 
tain well  recognized  exceptions  to  this  rule.  If  the  successful  party  has 
been  guilty  of  any  violation  of  the  legal  rights  of  his  adversary',  or  if  his 
conduct  has  been  such  as  to  give  liis  adversary  reasonable  ground  to  resist 
Tiis  claim,  the  court  may  in  its  discretion,  not  only  leave  him  to  pay  his  own 
costs,  but  may  compel  him  to  bear  all  or  part  of  the  costs  of  the  litigation; 
2  Daniels'  Chancery  Practice.  1382.  ef  seq  ,  Turquand  v.  Marshall,  L.  R., 
4  Ch.  App.  387;  Bradlev  v.  Chase,  2  Me.,  511:  Saunders  v.  Frost,  5  Pick., 
271 :  Clark  v.  Reed,  11  Pick.,  449. 

We  think  the  evidence  before  us  shows  that  the  plaintiff  did  violate 
the  defendant's  rights.  In  what  particulars,  it  is  not  necessary  for  us  now 
to  state  in  detail.  It  will  be  sufficient  for  our  present  purpose  tcf  mention 
two  instances. 

Among  the  things  settled  as  to  the  law  of  the  sale  of  good  will  is.  that 
the  vendor  renounces  the  privilege  of  asserting  that  he  is  continuing  the 
old  business.  He  may  begin  a  similar  business,  but  he  can  in  no  way 
countenance  or  encourage  the  idea  that  it  is  the  same  business  that  was 
carried  on  by  the  old  concern;  Cruttwell  v.  Lve,  13  Ves.,  334:  Churton  v. 
Douglas,  Johns,  (Eng.)  174;  Leggott  v.  Barrett,  L.  R.,  15  Ch.  Div.,  306; 
Walker  v.  Mottram,  L.  R.,  19  Qi.  Div.  355.  The  reservation  in  favor  of 
Leopold  in  this  contract,  giving  him  the  right  to  do  business  under  any 
other  name  than  that  of  Burckhardt  &  Co.,  in  no  way  modifies  this  prop- 


I^T 


Vol.  VIIL  lyAW  BULLETIN.  501 

253  Burckhardt  v.  Burckhardt. 


osition  as  applied  to  this  case.  He  retained  the  right  to  do  business, 
possibly  a  similar  business,  but  certainly  not  to  represent  that  he  was  co» 
tinning  the  same  business  the  good  will  of  which  he  had  sold. 

Yet  we  find  that  on  January  24,  1872,  the  following  letter  was  sent 
from  his  new  house  to  an  old  customer  of  Burckhardt  &  Co.: 
** Messrs.  Browning  &  Sloan. — Indianapolis,  Ind. 

Gentlemen :  Enclosed  we  hand  you  our  card,  which  will  advise  you 
of  a  change  in  the  old  firm  of  Burckhardt  &  Co.,  by  the  witlidrawal  of  L. 
Burckhardt,  Esq.,  the  senior  member  of  said  firm.  We  are  now  prepared 
to  furnish  all  of  our  old  customers  with  best  brands  of  lubricating  and 
burning  oils  at  lowest  market  prices.  *  *  *  ^^  respectfully  solicit  a 
share  of  your  patronage,  and  will  be  pleased  to  hear  from  you  by  return 
mail." 

This  letter  seems  to  us  open  to  but  one  interpretation, — that  Leopold 
was  continuing  the  business  of  the  old  firm ;  otherwise  the  words  "our  old 
customers"  have  no  meaning. 

On  the  same  day  was  written  and  sent  the  following  to  another  old 
customer: 
'^Messrs.  Ewin,  Pendleton  &  Co.,  Nashville,  Tenn. 

Gentlemen:  Enclosed  we  hand  you  our  card,  which  will  advise  you 
of  a  change  in  the  old  firm  of  *Burckhardt  &  Co.,'  by  the  withdrawal  of  L. 
Burckhardt,  Esq.,  the  senior  member.  We  are  prepared  to  furnish  our 
customers  and  the  public  generally,  with  all  kinds  of  burning  and  lubri- 
cating oils  at  lowest  market  prices.  *  *  *  You  will  recognize  the 
writer  as  the  correspondent  of  the  old  firm,  and  the  person  who  visited 
your  house  in  1870.  We  respectfully  solicit  a  share  of  your  patronage 
and  will  be  pleased  to  hear  from  you  by  return  mail." 

We  cannot  better  characterize  these  letters  than  by  using  almost  the 
identical  words  of  Sir  W.  Page  Wood,  V.  C,  with  reference  to  very  similar 
letters  in  Churton  v.  Douglas,  Johns,  195.  Leopold  virtually  says  : 
"Here  are  the  men,  whom  you  have  known  so  long  engaged  in  the  old 
business,  who  have  managed  Burckhardt  &  Co.'s  business  so  well;  they 
have  had  every  opportunity  of  acquiring  a  knowledge  of  the  business,  and 
their  application  to  business  is  so  well  known,  that  it  is  unnecessary  to 
say  anything  more.  And  there  is  not  a  single  indication  in  either  "letter 
of  the  business  to  be  carried  on  under  the  firm  of"  L.  Burckhardt  &  Co. 
"being  different  from  that  he  had  sold  to"  Frederick.  Even  if  we  admit, 
the  plaintiff  "has  not  contracted  against  setting  up  business  in  opposition 
to  the  business  sold  by  him  to  "  Frederick,  "yet  he  must  set  it  up  fairly  and 
distinctly  as  a  separate  business,  and  not  as  the  old  established  business 
which  he  has  sold."  And  it  seems  to  us  that  these  letters,,  though  at- 
tempted to  be  guarded,  were  intended  to  convey  the  impression  that  Leo- 
I>old  in  the  new  house  was  continuing  a  portion  of  the  old  business. 

Nor  does  the  fact  t^at  the  recipients  of  these  letters  did  not  gather 
from  them  the  idea  that  L.  Burckhardt  &  Co.  were  the  successors  of 
Burckhardt  &  Co.,  but  inferred  that  L.  Burckhardt  &  Co.  were  a  new 
house,  at  all  weaken  our  confidence  as  to  the  intended  meaning  of  the 
letterjv  The  objection  is  not  that  the  letters  represent  that  L.  Burckhardt 
&  Co.  are  the  successors  of  Burckhardt  &  Co.,  but  that  they  gave  out  that 
L.  Burckhardt  &  Co.  are  continuing  a  portion  of  the  business  of  Burck- 
hardt &  Co.,  just  as  if  Burckhardt  &  Co.  had  dissolved  without  any  agree- 
ment as  to  the  good  will  leaving  the  former  partners  free  each  to  start  in 
business  for  himself,  and  to  urge  the  old  customers  to  continue  their  trade 
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with  him,  because  of  his  connection  with  the  old  house,  and  of  the  good 
will  they  felt  towards  it. 

The  plaintiff,  in  conducting  his  new  business,  endeavored  to  reap  as 
much  benefit  as  he  could  from  the  good  will  which  he  thought  the  cus- 
tomers of  Burckhardt  &  Co.  felt  towards  tliat  concern;  to  divert  himself 
as  much  of  the  trade  as  he  could  without  overstepping  the  limit  of  action 
imposed  upon  him  by  law.  He  intended  to  go  to  the  very  verge  of  the  field 
the  law  allowed  him  to  pasture  upon.  He  has,  however,  gone  farther; 
he  has  stepped  beyond  the  confines  of  the  land  that  was  free  to  him,  and 
has  trespassed  upon  the  defendant's  ground.  His  conduct,  if  this  were  an 
action  at  law  by  Frederick  for  breach  of  contract,  would  subject  him  to 
nominal  damages  in  any  event.  We  cannot  approve  his  course  ol 
action ;  we  think  it  such  as  to  have  given  the  defendant  reasonable  ground 
to  make  his  claim  for  an  abatement  of  the  price  by  way  of  recoupment; 
and  as  the  plaintiff  has  provoked  this  litigation,  he  should  bear  a  part  of 
the  costs  of  it. 

The  costs  incurred  since  the  receipt  of  the  mandate  from  the  supreme 
court,  were  made  at  the  instance  of  the  defendant  to  enable  him  to  make 
specific  the  amount  of  his  damages.  This  he  has  failed  to  do,  and  we 
think  those  costs  should  be  borne  by  him;  The  costs  incurred  prior  to 
the  filing  of  the  petition  in  error  will  be  divided  equally  between  the  parties. 

Force  and  Harmon,  JJ.  concur. 

King,  Thompson  &  Maxwell,  for  plaintiff. 

Stallo,  Kittredge  &  Shoemaker  and  Sage  &  Hinkle,  for  defendant. 
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Johnston.  Moore  and  Smith,  JJ, 

KUCHENMEISTER  v.  O'CONNER. 

1.  The  jury  should  first  find  as  a  fact,  whether  the  negligence  was  so  gross  as  to 

show  reckless  indifference  to  life,  or  wantonness,  or  ill-will,  and  they  may  then 
add  exemplary  damages,  and  a  charge  that  if  defendant  was  guilty  of  negli- 
gence so  gross  as  in  the  judgment  of  the  jury  to  call  for  punishment,  exem- 
plary damages  may  be  awarded,  is  misleading,  as  they  are  not  of  their  own 
minds  to  first  determine  whether  a  man  ought  to  be  punished, 

2.  The  court  cannot  weigh  the  damages,  and  the  defendant  has  a  right  to  have  the 

amount  passed  upon  under  a  proper  charge.  But  a  misleading  charge  on  the 
subject  of  exemplary  damages  will  not  be  held  to  be  unprejudicial  because  the 
amount  awarded  by  the  jury  appears  to  be  no  more  than  compensato-y. 

3.  It  IS  error  to  charge  the  jury  that  contributory  negligence  of  the  plaintiflF  would 

not  be  a  defense,  if  defendant  became  aware  of  plaintiffs  danger  in  time  to 
have  avoided  it  in  any  way.  This  imposes  too  high  a  degree  of  care  on  defend- 
ant; he  is  responsible  only  if  he  could  have  avoided  the  injury  by  the  exercise 
of  ordinary  care. 

Error  to  the  Superior  Court 

SMITH,  J. 

O'Conner  brought  suit  in  the  court  below  to  recover  damages  against 
Kuchenmeister  by  reason  of  negligence.  The  defendant  was  engaged 
in  tearing  down  part  of  the  building  of  the  Gambrinus  Brewery  on  the 
comer  of  Sycamore  and  Abigail  streets,  and  the  plaintiff,  a  boy  about  ten 
years  at  that  time,  alleges  that  he  was  walking  along  the  sidewalk,  and 
through  the  carelessness  of  defendant  in  not  furnishing  proper  warnings 
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and  guards,  the  plaintiff  was  injured.  To  recover  damages  for  this  injury 
the  suit  was  brought.  The  defendant  denies  negligence.  The  question 
was  submitted  to  a  jury.  Much  testimony  was  presented,  and  under  the 
charge  of  the  court  the  jury  rendered  a  verdict  for  plaintiff,  finding  the 
damages  at  $1,250.  A  motion  for  a  new  trial  was  made,  the  motion  was 
overruled  and  judgment  was  entered  upon  tlie  verdict.  To  reverse  that 
judgment  the  petition  in  error  is  filed  in  this  court. 

The  error  urged  on  the  hearing  before  us  was  that  the  court  erred 
in  its  charge  to  the  jury  in  authorizing  the  jury  to  give  exemplary  or  vin- 
dictive damages,  if  they  found  it  to  be  a  case  of  gross  negligence  by  plain- 
tiff in  error.  It  is  stated  in  Roberts  v.  Mason,  10  O.  S.,  277,  that  in  a  case 
involving  fraud,  malice  or  insult,  the  jury  may,  in  addition  to  compensa- 
tory damages  add,  by  way  of  punishment  what  we  call  exemplary  d&mages, 
and  I  suppose  it  may  be  said  still  further,  that  in  a  case  of  negligence  where 
the  negligence  is  so  gross  as  to  show  a  reckless  indifference  to.  the  rights 
and  safety  of  other  persons,  regardless  of  all  social  duties,  or  is  willful,  the 
jury  may  be  authorized  to  add  exemplary  damages.  But  we  are  of  the 
opinion  that  upon  the  evidence  presented  in  the  bill  of  exceptions,  this  is 
not  a  case  warranting  exemplary  damages.  The  testimony  shows  that  de» 
fendant  is  engaged  in  the  business  of  taking  down  buildings.  At  that  time 
he  liad  a  permit  from  the  board  of  public  works  to  take  down  a  building 
on  corner  of  Abigail  and  Sycamore  streets.  He  had  been  engaged  for 
several  days  in  the  work,  and  claims  that  the  streets  were  properly  blocked ; 
that  rubbish  was  scattered  about,  and  from  time  to  time  warning  had  been 
given.  The  testimony  shows  that  boys  in  that  neighborhood  went  into 
the  building  for  the  purpose  of  getting  kindling  wood.  At  the  particular 
time,  when  this  boy  was  injured,  there  is  much  dispute  whether  or  not 
the  street  was  properly  blocked.  It  is  claimed  on  the  part  of  the  boy  that 
he  was  going  upon  an  errand,  along  side  of  Sycamore  street,  and  seeing 
no  obstructions,  walked  along  upon  the  sidewalk  opposite  the  building, 
when  some  bricks  fell  and  injured  him  quite  seriously.  One  knocked  him 
down  and  bruised  his  skull  seriously;  another  fell  upon  his  eye,  and  totally 
destroyed  the  sight  of  that  eye.  There  is  also  testimony  going  to  show 
that  at  this  time  this  sidewalk  was  blocked  by  a  couple  of  beer  barrels  and 
a  piece  of  scantling  stretched  across.  There  is  much  testimony  in  the  case 
and  much  conflict;  but  after  a  careful  reading  of  it  we  see  nothing  in  the 
record  to  authorize  exemplary  damages.  Therefore  the  court  below  erred 
in  giving  any  instructions  at  all  upon  the  subject.  We  also  think  the  court 
erred  in  the  form  of  instructions.     They  were  as  follows: 

After  charging  generally  and  correctly  we  think,  that  if  the  defendant 
failed  to  use  ordinary  care,  he  was  liable  to  pay  such  damages  as  wolild 
fairly  compensate  the  plaintiff  for  the  injury  sustained  but  no  more,  the 
court  say: 

"But  from  motives  of  public  policy  the  law  provides  that  in  a  case 
where  a  man  does  a  thing  whidi  is  reprehensible  which  he  does  malici- 
ously or  wantonly,  or  whether  he  is  guilty  of  negligence  so  gross  as,  in 
the  judgement  of  the  jury,  to  call  for  punishment,  the  jury  may  be  more 
Ubend  in  their  estimate  of  damages  for  the  purpose  of  making  an  example 
and  deterring  others  from  doing  likewise,  but  that  is  entirely  in  the  discre- 
tion of  the  jury.  The  jury  may  do  that,  or  not,  as  they  please.  But  they 
cannot  please,  of  course,  unless  they  find  such  a  case  as  I  have  just  men- 
tioned." 
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This  is  not  a  case  of  malice  or  wantonness,  but  in  the  terms  of  the 
charge  the  court  makes  the  jury  determine  whether  or  not  it  is  a  case  of 
exemplary  damages,  or  not,  for  it  says:  "If  the  negligence  is  so  gross 
that  in  the  judgment  of  the  jury  they  would  be,  etc., 
then  the  jury  should  award  exemplary  damages.  So  that 
the  jury  is  to  determine  the  degree  of  negligence  which  entitles  the  plain- 
tiff to  exemplary  damages.  We  understand  the  law  to  be  this;  that  if 
the  jury  find,  as  a  fact,  from  the  evidence,  that  the  defendant  is  guilty  of 
negligence  so  gross  as  would  show  a  reckless  indifference  to  human  life 
or  human  safety,  or  to  indicate  recklessness  or  wantonness  or  ill  will,  then 
they  are  at  liberty  to  add  exemplary  damages.  But  they  are  not,  of  their 
own  minds,  to  determine  whether  a  man  ought  to  be  punished. 

We  think,  therefore,  even  if  it  were  a  case  of  exemplary  damages  that 
the  charge  of  the  court  was  too  broad.  It  gave  the  jury  too  much  latitude; 
it  left  it  to  their  own  sense  of  discretion,  without  confining  them  to  the 
rule  of  law  which  authorizes  exemplary  damages  to  be  given.  Pickett 
and  wife  v.  Cook,  20  Wis.,  358,  2  Sedgwick  on  Damages,  327;  Sherman's 
Redfield  on  Negligence,  section  600. 

There  is  another  objection  in  the  cTiarge  of  the  court  which  was 
liable  to  mislead  the  jury.  On  the  question  of  contributory  negligence 
and  the  degree  of  care  the  defendant  was  bound  to  exercise. 

Having  spoken  of  contributory  negligence  on  the  part  of  the  boy, 
the  court  says:  "If  the  boy  was  negligent  up  to  a  certain  point,  and  de- 
fendant became  aware  of  the  boy's  situation  in  time  to  have  avoided  the 
danger  in  any  way,  then  the  fact  that  the  boy  was  negligent  in  getting 
into  that  danger,  would  not  make  any  difference." 

We  think  that  was  too  severe  against  the  defendant.  The  law  re- 
quires only  the  exercise  of  ordinary  care  by  the  defendant,  and  if  under 
the  circumstances  the  defendant,  by  the  exercise  of  ordinary  care,  could 
have  avoided  the  injury,  he  was  responsible;  but  the  court  here  imposes 
a  higher  degree  of  care  by  saying  if  the  defendant  saw  the  boy's  situation 
"in  time  to  have  avoided  the  injury  in  any  way,  and  failed  to  exercise  that 
care,  the  defendant  is  responsible."  We  think  that  was  a  charge  tending 
to  mislead  the  jury  as  imposing  upon  the  defendant  a  higher  degree  of 
care  than  the  law  requires  in  cases  of  that  kind. 

But  it  is  urged  by  defendant  in  error  that  to  this  charge  no  exception 
was  taken  at  the  time.  The  whole  case  is  before  us.  It  is  brought  up  to 
review  the  error  of  the  court  below  in  not  granting  a  new  trial. 

By  the  cases  of  Marietta  R.  R.  Co.  v.  Strader,  29  O.  S.,  448,  and 
cases  there  cited,  it  is  said:  "Where  the  ground  of  error  is  the  refusal 
of  the  court  to  grant  a  new  trial  in  case  where  the  verdict  is  alleged  to  be 
against  the  law  or  evidence,  and  a  bill  of  exceptions  is  taken  under  the 
act  of  April  12,  1858,  which  embodies  the  charge  of  the  court  as  well 
as  all  the  evidence,  the  court,  in  determing  whether  a  new  trial  ought  to 
have  been  granted,  will  look  to  the  charge,  in  connection  with  the  evi- 
dence, with  a  view  of  determining  under  all  the  facts  and  circumstances 
of  the' case  whether  substantial  justice  has  been  done,  or  a  new  trial  ought 

to  be  granted.^' 

Now,  we  cannot  say  but  the  jury  were  misled  by  the  charge.  In 
one  contingency  it  imposed  a  higher  degree  of  care  on  the  defendant 
than  the  law  requires,  besides  permitting  exemplary  damages  to  be  given. 
The  jury  may  have  been  misled  by  the  charge,  and  therefore  the  defend- 
ant is  entitled  to  a  new  trial. 
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It  is  urged  by  the  defendant  in  error  that  the  whole  record  shows 
that  the  damages  awarded  were  no  more  than  plaintiff  was  entitled  to  by 
way  of  compensatory  damages.  The  testimony  shows  that  he  lost  an  eye 
and  otherwise  was  badly  bruised,  and  $1,250  was  no  more  than  plaintiff 
was  fairly  entitled  to  under  the  circumstances,  by  way  of  compensation. 

If  the  law  authorized  us  to  determine  what  damages  should  be  award- 
ed in  cases  of  that  kind,  we  might  agree  with  the  defendant  in  error,  that 
he  has  received  none  too  much ;  but  this  is  not  our  province.  The  defend- 
ant has  a  right  to  have  the  jury  pass  upon  the  amount  of  damages,  under 
a  proper  charge  of  the  court. 

We  see  no  other  alternative  but  to  reverse  the  judgment  and  send 
it  back  for  a  new  trial. 

D.   Humphreys,  for  plaintiff   in   error. 

Hagans  &  Broad  well,  for  defendant  in  error. 


259  DEED^HUSBAND  AND  WIFE. 

[Hamihon  District  Court,.  October  Term,  1882.] 
Johnston,  Moore  and  Smith,  JJ. 
CATHERINE  COOK  v.  JOSEPH  NIEHAUS. 

1.  Where  a  deed  of  land  in  fee  to  a  married  woman  is  placed  in  the  hands  of  a 

third  party  to  await  simply  the  happening  of  some  contingency  or  event,  and 
then  to  be  delivered  to  her,  an  interest  from  the  first  deliverv  vests  sufficiently 
to  constitute  her  the  owner  of  a  separate  estate  within  section  3108,  Revised 
Statu,  ts. 

2.  It  IS  not  error  for  which  a  judgment  will  be  reversed  if  the  court  in  a  special 

finding  of  facts,  refuses  to  find  certain  facts  arising  upon  the  evidence,  which, 
If  found,  would  not  have  necessitated  the  rendition  of  a  different  judgment.     . 

Error  to  the  Superior  Court. 
JOHNSTON,  J. 

Niehaus  was  the  plaintiff  below.  He  commenced  this  action  there 
to  recover  of  Catherine  Cook,  a  married  woman,  the  sum  of  $500,  on  a 
note  made  by  her,  payable  to  Niehaus'  order,  dated  April  17,  1876.  He 
averred  in  his  petition  that  she  was  a  married  woman,  and  at  the  time 
that  he  loaned  this  money  to  her  she  was  the  owner  of  a  separate  and 
independent  estate,  describing  the  land  as  situate  partly  in  this  city.  He 
averred  t^at  it  was  her  intention  at  the  time  to  bind  that  estate  and  that 
he  dealt  with  her  upon  the  faith  and  credit  thereof;  that  while  the  title 
was  in  her  by  deed,  vesting  a  fee  simple  estate,  that  for  the  purpose  of 
warding  off  creditors  and  for  the  purpose  of  preventing  them  from  as- 
certaining just  the  situation  of  the  estate,  she  had  before  and  at  that  time 
been  wirtiholding  the  deed  from  record,  and  he  prayed  for  a  judgment 
personally  against  her,  and  also  asked  that  the  court  might  decree  that 
the  specific  real  estate  described  might  be  sold  to  pay  it.  Mrs.  Cook 
answered,  denying  all  the  allegations  of  the  petition  excepting  that  she 
made  the  note  and  delivered  it  to  Mr.  Niehaus,  but  she  denies  that  she 
intended  thereby  to  bind  her  separate  estate^  if  any  she  had  at  that  time, 
and  asked  to  be  dismissed.  Tlie  case  was  submitted  to  the  court,  and 
the  court  was  asked  to  make  a  separate  finding  of  the  facts  and  of  the  law 
in  entering  judgment.  The  court  found  for  the  plaintiff  and  rendered  a 
personal  judgment  ap-ainst  Mrs.  Cook  for  the  amount  of  the  note  with 
interest.     The  court  found,  as  a  conclusion  of  fact,  from  the  testimony, 


'^ 
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that  at  the  time  she  executed  this  note,  she  thereby  intended  to  bind 
and  did  bind  her  separate  estate,  and  that  at  that  time  she  was  the  owner 
of  a  separate  estate,  having  acquired  it  through  a  certain  contract  entered 
into  in  January,  1873,  between  herself  and  her  children  and  husband,  and 
by  virtue  of  certain  deeds  signed,  acknowledged  and  delivered  under  and 
in  accordance  with  said  contract.  This,  then,  occurs  in  the  finding: 
"And  the  court  refuses  to  pass  upon  the  question  of  fact  raised  by  the  evi- 
dence, whether  such  deeds  were  delivered  by  the  respective  grantors 
therein  to  the  respective  grantees,  or  whether  they  were  delivered  by  the 
respective  grantors  therein  to  Joseph  S.  Cook  in  escrow  to  take  effect  upon 
the  settlement  of  William  C.  Cook,  one  of  the  parties  thereto,  with  his  cred- 
itors, on  the  settlement  of  his  estate  under  the  assignment  laws  of  Ohio  by 
virtue  of  which  he  had  theretofore  made  an  assignment,  because  the  coun 
finds  that  in  either  case  she  obtained  an  interest  in  tlie  premises  set-oflE  to 
lier  by  said  agreement  and  deeds  which  became  her  separate  property, 
and  which  she  held  when  she  gave  plaintiflF  said  note,  and  still  hoids." 
There  was  no  decree  following  the  judgment  ordering  a  sale  of  her  said 
separate  estate.     The  grounds  for  a  new  trial  were  as  follows : 

1.^  "That  the  finding  of  law  and  judgment  are  against  the  law  upon 
the  facts  as  found." 

2.  **The  court  erred  in  refusing  from  the  evidence  submitted  to 
make  the  finding  as  to  whether  the  deeds  referred  to  in  the  finding  were 
delivered  in  escrow.'' 

3.  "The  court  erred  in  holding  that  if  the  deeds  were  delivered  in 
escrow,  such  delivery  in  escrow  and  contract  of  January,  1873,  were 
sufficient  to  invest  the  defendant  with  a  separate  estate." 

4.  "The  judgment  should  have  been  for  defendant,  and  not  for  the 
plaintiff,  through  reasons  apparent  upon  the  face  of  the  record," 

These  are  substantially  the  errors  assigned  in  the  petition  here. 

No  objection.,  d  ivill  be  observed,  was  made  by  Mrs.  Cook  to  the 
form  of  the  judgment  in  this  case.  She  did  not  claim  to  be  aggrieved  by 
reason  of  the  fact  that  the  court  had  failed,  after  rendering  a  personal 
judgment  against  her,  to  proceed  to  order  her  separate  estate  to  be  sold. 
She  could  not  very  well  complain,  as  the  failure  of  the  court  to  proceed 
to  order  separate  property  to  be  sold  was  not  prejudicial,  but  rather 
beneficial  to  her.  If  either  party  could  have  complained,  it  was  the  plain- 
tiff below.  He  did  not  complain  of  it,  so  that  so  far  as  the  form  of  the 
judgment  is  concerned,  being  a  personal  judgment  without  a  decree  to  sell 
separate  estate,  so  far  as  that  is  concerned,  both  parties  to  the  record 
seem  to  be  satisfied,  and  in  that  respect  take  no  exceptions  to  it.  The 
record  brought  up  is  a  full  record,  containing  all  the  evidence  before 
the  trial  court.  The  main  question  for  consideration  is,  did  tfie  court  err 
to  the  prejudice  of  Mrs.  Cook  in  refusing  to  set  out  in  the  finding  of  facts, 
whether  or  not  the  deed  made  to  her  under  and  by  virtue  of  the  contract 
of  1873,  was  delivered  to  her  by  the  grantors  direct,  or  was  delivered  to 
her  husband  in  escrow.  She  complains  that  the  court  erred  in  not  find- 
ing in  accordance  with  the  request  upon  that  fact.  She  further  complains 
that  the  reason  why  the  court  refused  to  find  upon  tKat  fact  was  not  a 
good  reason,  or,  in  other  words,  that  the  result,  if  he  had  found  that  ques- 
tion of  fact,  would  not  have  been  that  she,  in  law,  was  possessed,  at  the 
time  she  made  this  note,  of  a  separate  estate;  that  on  the  contrary,  a 
deliverv  of  the  deed  in  escrow  vested  her  with  no  interest  whatever. 
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It  is  not  the  office  of  the  court,  in  finding  the  facts  separately  from  the 
law,  to  set  out  the  evidence  from  which  he  adduces  his  conclusions  of  fact. 
He  may  make  the  finding  of  facts  as  lengthy  or  as  brief  as  he  may  see 
proper,  provided  it  covers  all  the  issues  presented  for  determination  by 
the  pleadings.  If,  upon  examining  the  findings  of  fact  and  the  judgment 
rendered  tliereon,  the  reviewing  court  finds  it  capable  or  possible  to  sus- 
tain the  judgment,  it  is  its  duty  to  do  so;  25  O.  S.,  255,  Jack  v.  Hudnall. 
The  question  presented  is  whether  or  not  there  is  a  sufficient  finding  of 
facts  in  this  case  to  sustain  this  personal  judgment  against  Mrs.  Cook. 
It  was  decided  in  Coveny  v.  Hale,  49  Cal.,  552,  that  if  the  finding  of  facts 
presents  the  ultimate  facts,  and  they  are  sufficient  to  sustain  the  judgment, 
the  judgment  will  not  be  reversed  for  want  of  a  more  complete  finding 
of  facts.  If  the  ultimate  facts  are  set  forth  in  the  finding  of  facts, 
it  is  sufficient.  But  if  the  ultimate  facts  are  not  set  forth,  and  the 
probative  facts  are,  from  which  necessarily  the  judgment  tliat  was  ren- 
dered in  the  case  must  have  followed,  the  judgment  will  not  be  reversed 
upon  the  ground  that  the  finding  is  not  sufficient  to  sustain  the  judgment. 
To  express  myself  more  clearly,  I  will  read  a  portion  of  the  syllabus  of  that 
case : 

**The  court,  in  finding  the  facts,  may  find  either  the  ultimate  facts 
or  such  probative  facts  as  enable  tlie  court  to  declare  that  the  ultimate 
facts  necessarily  result  therefrom.  A  finding  which  is  merely  a  recital 
of  evidence,  and  does  not  conclusively  establish  the  facts  in  issue,  is  not 
sufficient." 

Now,  we  find  from  the  record  that  the  court  does  not  find  pointedly 
and  directly,  that  at  the  time  this  note  was  given  in  1876,  Mrs.  Cook  was 
the  owner  of  a  separate  estate;  that  she  became  possessed  of  it  by  virtue 
of  the  contract  referring  to  it  by  date,  and  which  accompanies  the  bill 
of  exceptions,  entered  into  between  herself  and  children  in  1873,  and  by 
virtue  of  certain  deeds  made,  executed  and  delivered  in  pursuance  of  that 
contract,  and  that  the  debt  was  contracted  on  the  faith  of  it.  That  is  a 
sufficient  finding  of  facts  of  itself  to  warrant  the  personal  judgment,  be- 
cause it  has  been  decided  many  times  in  this  state,  and  the  last  time  in 
Patrick  V.  Littell  et  al.,  36  O.  S.,  79,  that  a  married  woman  may  bind  her 
separate  estate  where  she  makes  a  contract  or  enters  into  an  obligation 
either  upon  the  credit  of  that  separate  estate,  or  for  its  benefit,  and  a  judg- 
ment may  be  rendered  against  her  the  same  as  if  she  were  a  feme  sole,  and 
the  judgment  may  be  collected  upon  execution  against  her  separate  pro- 
perty in  the  same  manner  as  against  the  property  of  a  feme  sole,  or  a 

husband. 

The  facts  are  particularly  set  out  in  the  record  which  the  parties 
construed  to  be  or  termed  an  escrow,  and  upon  which  she  complains 
the  court  refused  to  find.     They  have  been  read. 

It  is  a  question  whether,  if  the  court  had  found  these  facts  as  re- 
quested, the  court  would  have  been  authorized  to  find  as  a  conclusion 
therefrom,  that  her  husband  did  become  the  depositary  of  this  deed 
in  escrow,  or  whether  an  escrow  existed  in  law  at  all  from  these  facts. 
Whether  an  escrow  exists  in  any  case,  depends  not  so  much  upon  the 
terms  the  parties  may  use  at  the  time,  as  upon  the  intent  with  which  the 
deed  or  paper  is  deposited  in  the  hands  of  such  third  party. 

Ordinarily  an  escrow  is  understood  to  be  a  deed  or  paper  delivered 
to  a  third  party,  to  be  held  to  await  the  performance  of  some  condition 
by  the  grantee. 


508  OHIO  DECISIONS.  Vol.  VUI. 

Hamilton  District  Court.  259 


Now,  there  is  a  distinction  made  between  a  deed  delivered  under 
such  circumstances  and  a  deed  dehvered  to  a  third  party  to  await  the 
happening  of  an  event,  or  contingency  or  period  of  time.  It  has  been  held 
by  some  very  high  authorities,  that  where,  in  a  transfer  of  real  estate,  it 
is  agreed  between  the  grantor  and  grantee,  that  the  deed  shall  be  delivered 
to  a  third  person  to  be  held  to  await  the  happening  of  a  contingency  or 
event,  that  that  is  not  depositing  a  deed  in  escrow;  that  that  act  in  law 
does  not  amount  to  an  escrow;  that  the  party  who  is  thus  invested  with  the 
possession  of  a  deed,  is  not  a  depositor  in  escrow  of  the  deed,  but  is  simply 
a  trustee  of  the  grantor  and  grantee,  to  hold  the  title  papers,  and  that  upon 
its  dehvery  to  a  third  party  by  the  grantor,  it  becomes  the  deed  of  the 
grantor  presently,  and  upon  its  second  delivery  it  relates  back  to  and 
takes  effect  as  from  the  time  of  the  first  delivery;  that  where  a  deed  is 
delivered  to  a  third  party,  to  be  held  until  the  grantee  shall  perform  some 
condition,  pay  a  certain  sum  of  money  or  do  something  else  as  a  condition, 
then  sucb  delivery  partakes*  of  the  nature  of  an  escrow  in  law,  and  the 
title  does  not  pass  until  the  second  delivery,  but  may,  to  prevent  injustice, 
relate  back  to  the  time  of  the  first  delivery.  As  an  illustration  of  this  pro- 
position, there  is  a  case  in  2  Hill,  641,  where  a  father,  during  his  life-time 
executed  and  delivered  to  a  third  person  a  deed  to  a  tract  of  land  in  favor 
of  his  son,  with  instructions  not  to  deliver  it  to  his  son  until  after  his  (the 
fatlier's)  death.  Tlie  deed  was  not  delivered  to  the  son  until  after  the 
death  of  the  father.  Meanwhile,  and  before  the  death  of  the  father,  the 
son,  by  deed  of  quit  claim,  conveyed  his,  as  it  was  termed,  "right  in  ex- 
pectancy," to  another  party,  and  the  court  held  that  that  deed  passed  a 
title  to  the  grantee,  and  the  grantee  of  the  son  was  entitled  to  recover  fhe 
estate.  It  was  held  that  the  title  of  the  son  took  effect  by  relation  when 
the  deed  was  left  with  B. 

Chief  Justice  Shaw,  in  case  of  Foster  v.  Mansfield.  3  Met.,  412,  has 
very  clearly  laid  down  the  distinction  between  a  deed  deposited  as  an 
escrow  proper,  and  a  mere  delivery  of  it  in  trust. 

"Whether,  when  a  deed  is  executed  and  not  immediately  delivered 
to  the  grantee,  but  handed  to  a  stranger,  to  be  delivered  to  Hhe  grantee  at 
a  future  time,  it  is  to  be  considered  as  the  deed  of  the  grantor  presently, 
or  as  an  escrow,  is  often  a  matter  of  some  doubt,  and  it  will , generally  de- 
pend rather  on  the  words  used  and  purposes  expressed,  than  upon  the 
name  which  the  parties  give  to  the  instrument.  Where  future  delivery  is 
to  depend  upon  the  payment  of  money,  or  the  performance  of  some  other 
condition,  it  will  be  deemed  an  escrow.  Where  it  is  merely  to  await  the 
lapse  of  time,  or  the  happening  of  some  contingency,  and  not  the  perform- 
ance of  any  condition,  it  will  he  deemed  the  grantor's  deed  presently," 
And  to  the  same  effect  is  Wheelright  v.  Wheelright,  2  Mass.,  461. 

The  eflFect  of  these  decisions  is  to  hold  that  during  the  time  the  deed 
is  in  the  hands  of  the  party  who  may  be  considered  in  the  light  of  a  trus- 
tee, that  an  interest  has  passed.  In  the  case  in  2  Hill,  it  was  held  the  title 
vested  so  that  the  son,  before  the  death  of  the  father,  could  pass  a  good 
title  by  quit-claim  deed. 

We  are  not  without  authority  in  this  state.  Farley  v.  Palmer.  20 
O.  S.,  223.  The  term  escrow  is  not  used  in  the  opinion,  but  it  sustains 
the  doctrine  that  wliile  even  a  deed  may  be  delivered  to  a  third  party  to 
be  held  to  await  the  performance  of  some  condition  by  the  grantee,  that 
an  interest  in  the  estate  does  pass  from  the  moment  of  the  delivery 
of  the  deed  to  a  third  party. 


Vol.  VIII.  LAW  BULLETIN.  509 

259  Cook  V.  Niehaus. 

The  syllabus  is: 

"That  where  a  husband  and  wife  join  in  a  contract  for  the  sale  of  her 
land,  and  in  pursuance  of  the  terms  of  the  contract  their  joint  deed  for 
the  land,  executed  and  acknowledged  according  to  law,  is  placed  in  the 
hands  of  a  third  person,  to  be  delivered  by  him  to  the  purchaser,  upon  his 
paying  the  purchase  money,  the  husband  and  wife  may  enforce  a  specific 
performance  of  the  contract  on  the  part  of  the  purchaser." 

The  question  primarily  involved  was  as  to  whether  a  married  woman 
could  enforce  specific  performance  against  a  purchaser  of  her  estate,  he 
tr\'ing  to  avoid  the  sale  on  account  of  a  lack  of  mutuality,  claiming  that, 
inasmuch  as  she,  a  married  woman,  was  not  bound  by  the  contract  of  sale, 
that  he  was  not. 

•  The  testimony  disclosed  that  while  they  entered  into  the  contract  of 
sale,  in  writing,  it  was  followed  by  a  delivery  of  the  deed  into  the  hands 
of  a  third  party,  to  await  payment  of  a  part  of  the  purchase  money  by  the 
grantee.     The  court  say: 

"And  now  it  is  contended  that  Farley  was  not  bound  by  the  contract 
on  the  alleged  ground  that  as  Mrs.  Palmer,  being  a  married  woman,  was 
not  bound,  there  was  no  mutuality  of  obligation.  We  think  otherwise. 
Mrs.  Palmer  was  bound.  She  had  no  power  to  revoke  the  deed.  The 
person  holding  the  deed  was  the  agent  of  both  parties,  and  his  delivery, 
according  to  t!he  terms  of  the  contract,  without  her  consent,  or  even 
after  her  death,  would  have  been  good.  Indeed,  the  authorities  show, 
that  upon  fulfillment  of  the  condition  by  Farley,  the  title  would  have  vested 
in  him  ipso  facto  without  further  delivery.  The  contract  was  executed 
on  the  part  of  Mrs.  Palmer — the  title  had  passed  from  her — subject  only 
to  the  performance  of  the  condition  on  the  part  of  Farley." 

•  Undoubtedly  there  was  an  equitable  right  created  in  favor  of  Farley, 
an  equitable  title  in  the  property,  and  if  the  husband  and  wife  had  inter- 
fered or  sought  to  prevent  the  third  party  from  delivering  the  deed,  Far- 
ley could  have  compelled  delivery  to  him  on  tendering  the  money. 

It  is  the  opinion  of  the  majority  of  the  court,  that  if  the  court  liad 
found  as  requested,  as  to  the  delivery  6t  the  deed  to  Joseph  S.  Cook,  to 
await  the  settlement  of  their  son's  assignment  in  the  probate  court,  even 
if  the  court  had  found  so,  that  it  would  not  have  led  to  a  different  judg- 
ment. The  very  facts  stated  upon  which  she  souglit  a  finding  would,  as 
matterjof  law,  have  vested  Mrs.  Cook  with  an  interest  or  estate  in  the 
property. 

If  only  an  equitable  estate,  that  would  have  been  sufficient  to  have 
sustained  the  judgment  in  this  case.  It  is  not  necessary,  in  order  that  a 
wife  may  bind  herself,  so  that  a  personal  judgment  may  be  recovered 
against  her,  that  her  separate  estate  shall  consist  at  the  time  of  a  fee  sim- 
ple. Our  statute  defines  the  separate  estate  of  a  married  woman  to  be  as 
follows:  Section  3108,  Revised  Statutes:  "An  estate  or  interest,  legal 
or  equitable,  in  real  property  belonging  to  a  woman  at  her  marriage,  or 
which  may  have  come  to  her  during  coverture,  by  conveyance,  gift,  devise 
or  inheritance,  etc.,  *  *  *  shall  be  and  remain  her  separate  pro- 
perty." 

An  estate  or  interest,  legal  or  equitable,  is  sufficient  to  constitute, 
under  the  statute  of  our  state,  a  separate  estate  in  a  married  woman.  Now, 
the  character  of  the  estate  is  as  follows:  Her  father,  Thomas  Williams, 
died  leaving  a  last  will  and  testament,  in  \Vhich  he  devised  to  her  and  her 
brothers  and  sisters  an  equal  moiety  of  his  estate  for  life,  remainder  over 
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to  her  children.  In  1873,  in  January  as  the  record  discloses,  they  met  to- 
gether for  the  purpose  of  arranging  this  life  estate  and  estate  in  remainder, 
so  as  not  only  the  mother,  but  the  five  children  who  had  all  become  of  full 
age,  would  be  enabled  to  own  and  dispose  of  absolutely  one  half  of  the 
estate  that  had  been  devised  for  life  to  flie  mother.  It  seems  that  they  met 
together,  and  this  contract  purports  to  convey  the  life  estate  of  the  mother, 
first  to  the  children  in  one-lialf  of  the  estate  devised  to  her,  and  then  they 
in  turn  agreed  and  undertook  to  convey  to  her  one-half  of  the  estate  in 
fee  simple  so  released  by  her.  The  contract  amounted  really  to  "a  con- 
veyance of  itself,  and  was  executed  and  acknowledged  and  attested  as  a 
deed  under  the  statute." 

The  contract  t^en  proceeded  to  provide,  that  they  must,  within  six 
months,  execute  deeds  to  each  other,  through  an  amicable  partition,  and 
in  the  event  they  fail  to  do  that,  then  they  shall  call  upon  three  com- 
missioners, who,  within  nine  months,  shall  divide  it  equally  among  them, 
and  in  the  event  that  they  do  not  select  or  divide  amicably  or  procure 
commissioners,  then  either  party  might  apply  for  partition  under  the 
statute. 

The  evidence  discloses  that  a  few  months  after  this  agreement  was 
made,  these  deeds  were  executed  by  amicable  arrangement  between  the 
parties,  and  the  portion  the  mother  was  to  receive  was  conveyed  to  her 
by  deed  duly  acknowledged  and  attested,  and  which  the  court  found  was 
delivered  to  her. 

Looking  at  the  evidence  accompanying  the  finding  of  facts,  it  fully 
sustains  fhe  findings.  The  matter  of  an  escrow  has  really  no  testimony 
of  any  distinct  value  to  support  it.  Our  surprise  is  that  the  court  below 
hesitated  to  find  upon  it.  He  must  have  found  against  it,  for  the  clear 
weight  of  the  evidence  is  that  the  deeds  were  all  delivered  to  the  respective 
grantees  as  soon  as  executed  and  acknowledged:  they  were  kept  oflF  the 
record  to  ward  off  the  claims  of  creditors — to  conceal  the  transaction. 
But  granting  that  the  court  did  err  in  not  finding  upon  this  fact,  what 
then? 

It  is  well  settled  by  our  supreme  court,  tliat  even  if  error  had  been 
committed  by  the  trial  court,  it  is  not  the  duty  of  the  reviewing  court  to 
reverse,  unless  it  is  an  error  prejudicial  to  the  party  complaining.  Every 
intendment,  every  presumption  is  to  be  resolved  in  favor  of  the  judgment, 
and  if  the  record  presents  a  state  of  facts  that  will  in  any  way  authorize 
the  court  to  sustain  that  judgment,  it  is  the  duty  of  the  reviewing  court 
to  do  so,  and  not  reverse  for  errors  which^  had  they  not  intervened,  could 
not  have  altered  the  result.  Especially  should  there  not  be  a  reversal 
when  it  is  manifest,  as  in  the  case  at  bar,  that  the  right  conclusion  has 
been  reached. 

In  the  opinion  of  the  majority  of  the  court  the  finding  of  facts  pre- 
sented by  the  record  is  sufficient  to  sustain  the  judgment  of  the  court 
below,  and  the  judgment  upon  the  facts  as  found  is  in  accordance  with 
law,  and  should  be  affirmed. 

Judgment  affirmed  accordingly. 

Powell  Crossly,  for  plaintiff  in  error. 

T.  Q.  Hildebrandt  and  Symmes  &  Symmes,  for  defendant  in  error. 

SMITH,  J.,  dissenting. 

I  cannot  concur  with  the  judgment  that  has  been  pronounced.  This 
was  a  petition  filed  by  the  plaintiff  to  subject  the  separate  property  of  a 
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married  woman  to  the  payment  of  a  note.     It  alleges  that  the  plaintiff 
is  the  owner  and  holder  of  the  note,  and  that  at  the  time  the  note  was 
given  defendant,  Mrs.  Cook,  was  seized  and  possessed  as  her  separate 
property  of  certain  premises  therein  described,,  saying  that  she  acquired 
that  separate  estate  by  virtue  of  a  conveyance  in  fee  from  her  children 
to  herself,  and  praying  that  the  real  estate  described  in  the  petition  should 
be  sold  for  the  purpose  of  paying  the  judgment.    The  answer  denies  that 
she  was  the  owner  of  the  separate  estate  therein  described.     Here  there 
is  a  clean  cut  issue  between  plaintiff  and  defendant,  plaintiff  alleging  that 
Mrs.  Cook  was  seized  of  a  separate  estate  which  was  acquired  by  convey- 
ance of  her  children  to  herself  before  the  giving  of  this  note,  which  is 
denied  by  the  answer.     To  sustain  the  plaintiff's  petition,  tlie  plaintiff 
offered  in  evidence  the  will  of  Thomas  Williams,  deceased,  the  father  of 
Mrs.  Cook,  by  which  he  devises  one  undivided  eighth  (which  was  after- 
wards changed  to  a  seventh  by  the  decease  of  one  of  her  brothers),  of  all 
of  liis  estate  to  her  for  life,  with  remainder  in  fee  to  her  children.     This 
will  was  probated  long  before  the  act  of  1861,  commonly  called  the  "Keys 
act,"  and  therefore  by  this  will  Mrs.  Cook  derived  no  separate  estate  but 
a  general  property.     She  had  a  life  estate  in  the  premises  described  which 
was  her  general  estate,  and  therefore  not  the  foundation  for  the  promise 
of  a  married  woman.     The  plaintiff  offered  in  evidence  the  contract  en- 
tered into  between  Mrs.  Cook  and  her  husband  on  the  one  side,  and  her 
children  on  the  other,  made  in  1873,  whereby  Mrs.  Cook  agreed  to  convey 
to  her  children  an  undivided  half  of  the  life  estate  of  all  this  property  in 
consideration  that  the  children  convev  to  her  the  undivided  half  of  the 
remamder  in  fee  of  the  residue.     The  result  of  that  would  be  that  Mrs. 
Cook  would  be  the  owner  of  an  undivided  half  of  the  entire  estate,  life 
estate  as  general  property,  remainder  in  fee  as  separate  property,  and  the 
children  owners  of  the  other  undivided  half.     This  contract  provided  that 
a  partition  should  be  made  so  that  each  should  own  his  portion  in  sever- 
alty. Plaintiff  also  offered  in  evidence  that  certain  deeds  were  made  in  pur- 
suance of  said  contract  by  which  Mrs.  Cook  should  convey  to  the  children 
and  the  children  to  Mrs.  Cook.     The  testimony  shows  wliat  deeds  were 
signed,  sealed  and  acknowledged.     The  real  question  of  fact  in  the  case 
was  whether  the  deeds  were  delivered.    That  was  the  real  question  upon 
which  testimony  was  submitted  to  the  court.       It  was  claimed  by  the 
defendant  that  they  were  not ;  that  they  were  delivered  to  Mr,  Cook  to  be 
held  as  an  escrow,  and  to  be  delivered  to  the  several  grantees  upon  the 
happening  of  a  certain  contingency;  to-wit,  the  settlement  of  his  son's 
estate  in  insolvency.     It  was  claimed  by  the  plaintiff  that  the  deeds  were 
delivered  in  fact  to  the  several  grantees,  and  therefore  the  estate  passed. 
It  seems  to  me  that  it  was  an  important  fact  in  the  case,  whether  or  not 
these  deeds  were  delivered.     The  court  below  passed  upon  it  in  this  way, 
and  here  is  where  I  think  it  erred.     After  finding  that  she  (Mrs.  Cook) 
executed  the  note  and  intended  to  charge  her  separate  estate,  the  court 
further  finds:  "that  she  did  charge  with  the  payment  of  the  debt,  her 
separate  estate  consisting  in  part  of  the  real  estate  described  in  the  petition 
and  became  possessed  of  the  same  as  such  estate  by  virtue  of  a  certain 
agreement  in  evidence,  between  herself  and  husband,  Joseph  S.  Cook, 
and  the  children  of  their  marriage,  and  the  execution,  acknowledgment 
and  delivery  in  pursuance  of  said  agreement  of  the  various  deeds  therein 
provided  for.     If  this  finding  had  stopped  there,  it  would  have  been  con- 
clusive.    "It  finds  that  there  was  a  delivery  of  the  deeds  and  the  estate 
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passed  by  virtue  of  such  delivery."  Bat  it  seems  that  this  was  not  the 
finding.  For  in  the  next  sentence  the  court  refused  to  pass  upon  the 
question  of  fact  which  I  think  is  the  only  disputed  fact  in  the  case,  towit, 
whether  such  deeds  were  delivered  by  the  respective  grantors  therein, 
to  the  respective  grantees.  Having  found  apparently  that  the  deeds  had 
been  delivered,  the  court,  in  the  very  next  sentence,  refused  to  pass  upon 
the  fact  whether  they  had  been  delivered  by  the  respective  grantors  to  the 
respective  grantees,  or  whether  they  were  delivered  in  "escrow  to  take 
effect  on  the  settlement  of  the  son's  estate  under  the  assignment  in  insol- 
vency," because  the  court  finds  that  in  either  case  she  obtained  an  interest 
set  off  to  her  by  said  agreement  and  deeds,  which  became  her  separate 
estate. 

The  mere  signing  and  witnessing  of  the  deed,  if  there  is  no  delivery, 
amounts  to  nothing.  There  may  be  a  delivery  to  the  grantee  which  passes 
the  title  to  an  estate.  There  may  be  a  delivery  in  escrow,  which  is  the  de- 
livery to  the  third  person,  to  be  delivered  to  the  grantee  upon  the  hap- 
pening of  a  contingency  that  may  transfer  an  interest;  but  it  is  not  the 
transfer  of  the  title.  It  may  transfer  an  interest  which  may  ripen  into 
an  estate  upon  the  happening  of  a  contingency,  but  until  the  contingency 
happens,  no  estate  is  transferred  to  the  grantee.  I  understand  that  to  be 
a  well  settled  principle  of  law.  Applying  it  to  this  case,  the  court  refused 
to  find  whether  there  was  a  delivery  to  the  grantee  or  there  was  a  delivery 
in  escrow.  It  leaves  it  in  doubt.  This  important  question  of  fact  which 
determines  the  title,  is  not  passed  upon  by  the  court.  It  says  she  obtained 
an  interest  by  virtue  of  the  contract  and  deed  made  in  pursuance  thereof. 
The  contract  convevs  no  interest.  It  is  a  contract  between  a  married 
woman  and  her  husband  on  one  part,  and  her  children  on  the  other,  and 
by  Murdock  et  al.  v.  Lantz  et  al.,  34  O.  S.,  589,  and  cases  there  cited,  it  is 
held,  a  contract  signed  on  one  side  by  a  married  woman  and  her  husband 
and  on  the  other  side  by  a  person  able  to  contract  can  not  be  enforced. 
Therefore  the  contract  itself  gave  no  right.  Then  her  alleged  separate 
estate  must  rest  upon  these  deeds.  The  deeds  passed  nothing  except  by 
delivery,  and  the  court  declines  to  find  whether  they  were  delivered  any 
way,  whether  as  an  escrow  or  whetlier  to  the  grantees,  but  does  say  they 
were  delivered. 

Xow,  it  seems  to  me  there  was  either  a  conflict  in  the  finding,  or  an 
uncertainty  in  the  finding  of  fact  in  which  the  court  committed  an  error 
to  the  prejudice  of  the  defendant.  It  may  be  said  that  Mrs.  Cook  has 
suffered  no  wrong  by  this  finding:  that  if  she  had  any  separate  interest 
in  the  property  which  might  hereafter  ripen  into  an  estate,  it  was  a  suffi- 
cient foundation  for  a  promise,  and  as  nothing  but  a  personal  judgment 
was  entered,  she  has  suffered  no  wrong  by  such  judgment.  But  it  seems 
to  me,  a  person  always  suffers  injury  when  there  is  any  uncertainty  as  to 
a  judgment  against  her.  If  the  judgment  depends  upon  a  finding  of  fact, 
then  she  suffers  wrong  in  the  court  not  determining  what  the  fact  is  upon 
which  the  question  of  law  depends.  By  reference  to  the  pleadings,  the 
issue  raised  is,  What  was  her  separate  estate,  not  merely  whether  she  had 
a  separate  estate.  The  petition  alleges  that  she  had  a  certain  kind  of  an 
estate  which  was  an  estate  in  fee  derived  by  a  conveyance  from  her  chil- 
dren which  was  her  separate  estate,  and  the  judgment  is  a  general  judg- 
ment upon  these  pleadings. 

I  think  also,  an  injury  is  done  in  this  respect.  A  judgment  is  con- 
clusive between  the  parties  as  to  all  issues  raised  and  determined,  and 
may  so  be  pleaded  in  any  subsequent  proceeding. 
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What  is  concluded  by  this  judgment?  The  petition  alleges  in  effect 
that  she  is  seized  in  fee  of  property.  The  answer  denies  it,  and  the  judg- 
ment is  general  for  the  plaintiff. 

Then  again,  as  this  question  of  lier  separate  estate  is  raised  by  the 
pleadings,  supported  by  evidence,  and  the  matter  is  now  in  litigation,  it 
seems  to  me  all  the  questions  ought  to  be  settled  in  this  case,  and  not 
leave  it  for  the  judgment  creditor  by  another  suit,  to  ascertain  what  the 
interest  is.  I  think  it  is  now  left  in  uncertainty.  I  think  the  judgment 
entered  upon  the  finding  where  the  court  refuses  to  find  the  important 
question  of  fact  or  where  it  shows  a  conflict  or  uncertainty  as  to  what  the 
fact  is,  is  error  on  the  part  of  the  court. 


265  LANDLORD  AND  TENANT. 

[Hamilton  District  Court,  October  Term,  1882.] 

CATHARINE  McNEAL  v.  THOMAS  J.  EMERY'S  SONS. 

Johnston,  Moore  and  Smith,  JJ. 

Where,  in  the  absence  of  an  express  covenant,  either  that  a  building  rented  is  in  a 
safe  condition,  or  to  make  repairs,  a  parent  of  the  tenant  residing  with  her,  is 
injured  by  a  door-knob,  either  defectively  attached  or  out  of  repair,  and  the 
petition  not  containing  any  averment  that  the  building  or  any  part  thereof,  at 
the  time  of  letting,  was  a  nuisance,  such  injured  party  cannot  maintain  an  action 
for  damages  sustained,  against  the  landlord. 

Error  to  Common  Pleas. 

JOHNSTON,  J. 

The  plaintiff  here  was  the  plaintiff  below.  The  action  was  com- 
menced to  recover  $5,000  damages,  for  injuries  alleged  to  have  been 
received  by  the  plaintiff  at  a  house  belonging  to  these  defendants,  upon 
Fifth  street  in  this  city.  She  alleged  in  substance,  that  her  daughter, 
Rosa  McNeal,  had  rented  the  premises  of  the  defendants,  in  Au>2:ust,  1881; 
that  she  was  there  as  a  member  of  the  family  of  her  daughter;  that  the 
defendants  at  that  time,  and  before,  had  been  engaged  in  the  business  of 
constructing  buildings  upon  their  property  for  rent.  She  avers  that  in 
the  month  of  October,  1^1,  wliile  in  the  exercise  of  her  lawful  rights  and 
privileges,  in  going  out  of  the  front  door,  on  account  of  the  negligent 
manner  in  which  the  defendants  had  constructed  the  dwelling,  and  sup- 
plied the  front  door  with  a  knob,  in  closing  it  the  knob  came  off  and  she 
was  precipitated  upon  the  pavement,  and  falling  upon  her  left  elbow,  frac- 
tured it;  that  slie  was  painfully  injured,  and  was  for  a  long  time  confined 
to  her  house,  and  was  obliged  to  incur  medical  bills.  Defendants  demurr- 
fed,  upon  the  ground  that  the  facts  stated  in  the  petition  did  not  in  law, 
constitute  a  cause  of  action  against  them.  The  demurrer  was,  upon  con- 
sideration of  the  court,  sustained,  and  the  plaintiff  not  desiring  further 
to  amend,  judgment  was  entered  upon  the  demurrer  in  favor  of  the 
defendants,  dismissing  fhe  petition  at  costs  of  the  plaintiff,  to  which  she 
excepted. 

It  has  been  well  settled  in  the  law,  that  in  the  renting  of  premises  by 
a  landlord,  unless  there  be  an  express  covenant  that  the  building  is  suit- 
able for  occupancy,  and  is  safe,  that  no  implied  covenant  accompanies  the 
lease  to  that  effect. 
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There  is  no  implied  promise  or  warranty  that  the  premises  are  suit- 
able for  rental  purposes,  or  are  safe.  It  is  equally  well  settled,  that  unless 
there  be  an  express  covenant  at  the  time  of  rental  on  the  part  of  the  land- 
lord to  make  repairs  during  the  term,  that  no  covenant,  or  promise  of  that 
kind  is  implied  from  the  fact  of  renting,  the  obligation  to  repair  during  the 
term  devolving  upon  the  tenant,  who,  it  is  expected  by  the  landlord,  will 
make  the  needful  repairs.  It  is  not  averred  in  the  petition  in  this  case, 
that  any  covenant,  either  for  repairs  or  as  to  the  safety  of  the  building, 
was  contained  in  the  terms  of  the  lease.  The  plaintiff  was  not  a  lessee 
or  tenant  of  these  defendants  in  the  first  place.  There  was  no  contract 
relation  between  her  and  these  defendants  at  all.  She,  it  seems,  accord- 
ing to  the  averments  of  "her  petition,  was  either  as  visitor,  guest  or  there 
on  account  of  the  relation  of  parent,  in  the  house  with  her  daughter,*who 
was  the  tenant  of  these  defendants,  and  with  whom  the  contract  of  letting 
was  made.  Even  where,  at  the  time  of.  letting,  the  landlord  covenants 
to  be  responsible  to  do  repair,  if  an  injury  ensues  to  a  person  other  than 
the  tenant  and  not  occupying  the  relation  strictly  of  stranger  to  the 
property,  while  calling  upon  the  tenant,  or  while  he  or  she  is  the  guest 
of  the  tenant,  the  landlord  is  not  responsible  to  that  person  for  the  injuries 
received.  There  is  manifestly  no  privity  between  them.  It  has  been 
well  determined  that  such  person  must  look  to  him  or  her  through  whose 
invitation  or  sufferance  he  or  she  was  upon  the  property  at  the  time  the 
injury  was  received,  for  reparation. 

Where  there  is  an  express  covenant  to  repair,  and  an  injury  ensues 
to  the  tenant  on  account  of  the  failure  of  the  landlord  to  make  the  neces- 
sary repairs,  the  tenant  being  without  fault  on  his  part,  that  covenant 
enures  to  his  benefit  alone.  If  the  tenant  be  engaged  in  the  business  of 
conducting  a  store  or  any  kind  of  business  where  persons  are  in  the  habit 
of  going  to  deal,  or  the  person  who  is  injured,  is  there  upon  the  solicita- 
tion of  the  tenant  as  a  guest  or  visitor,  as  already  stated,  and  receives  an 
injury  while  there,  on  account  of  the  negligence  of  the  landlord  in  repair- 
ing, if  he  is  under  a  covenant  to  repair,  it  is  decided  by  a  well  settled  line 
of  authorities,  that  the  injured  party  must  look  to  the  tenant  for  repara- 
tion, and  not  to  the  landlord. 

When  a  person  is  invited  into  a  place  of  danger  and  receives  an 
injury,  he  must  look  to  the  person  for  reparation  upon  whose  invitation 
he  went  into  the  place  of  danger,  and  this  rule  or  principle  of  law  does 
not  vary  as  between  landlord  and  tenant.  Our  supreme  court  in  Burdick 
V.  Cheadle  et  al.,  26  O.  S.,  393,  where  a  customer  of  a  tenant  was  injured 
in  the  Store  of  the  tenant,  recognized  this  principle.  That  was  a  case 
wnere  a  landlord  was  under  an  express  covenant,  not  only  to  keep  the 
premises  in  good  repair,  but  had  expressly  covenanted  to  put  up  a  certain 
cornice  and  shelving  in  the  store-room  which  the  tenant  had  rented 
before  its  completion,  the  landlord  expressly  covenanted  to  put  them  up 
in  a  safe  and  proper  manner  and  keep  the  property  in  good  order.  After 
the  occupancy  had  commenced,  the  business  of  a  grocery  being  conducted 
in  it,  the  plaintiff  in  the  action  was  there  buying  goods,  and  without  any 
fault  on  his  part,  and  after  the  landlord  had  been  notified  by  the  tenant 
that  the  shelving  was  in  a  dangerous  condition,  it  fell  and  injured  the  cus- 
tomer. He  brought  his  action  for  damages  against  the  landlord,  and  the 
supreme  court  say,  that  there  was  no  privity  between  the  landlord  and  this 
customer;  that  the  customer  was  not  the  tenant  of  the  landlord,  nor  did 
he  occupy  toward  the  property  the  relation  strictly  of  a  stranger,  and  so 
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could  not  recover, — that  being  there  upon  the  solicitation  of  the  tenant, 
he  must  look  to  him  for  his  damages. 

Now,  where  the  landlord  covenants  to  repair,  if  he  suffers  the  pro- 
perty to  become  out  of  repair,  and  a  person  who  occupies  the  relation 
strictly  of  a  stranger  to  the  property,  is  injured  as  in  passing  along  the 
street, — ^not  in  the  house, — but  as  a  member  of  the  public,  is  thus  passing 
along  and  is  injured,  then  the  landlord  is  responsible  to  that  person  in 
damages.  It  is  the  duty  of  a  person  owning  property,  not  to  construct  a 
nuisance  upon  it  or  suffer  one  to  be  placed  thereon.  Every  person  own- 
ing property  is  obliged  to  so  use  it  as  not  to  interfere  with  the  rights  of 
others.  The  maxim,  sic  utcrc  tuo  tit  alium  non  laedas,  defines  the  duty 
and  obligation  under  which  every  person  owning  property  must  hold  and 
enjoy  it.  Clearly  plaintiff  in  this  case  did'  not  occupy  the  relation  of 
a  stranger. 

There  is  an  averment  in  the  pleading,  that  this  building  was  put  up 
carelessly  and  negligently  by  the  Emery's  Sons.  There  is  no  averment 
^  that  they,  in  person,  with  their  own  hands,  superintended  or  put  up  the 
building  and  knew  of  its  insecure  condition.  There  is  no  averment,  or 
anything  that  would  amount  to  an  averment,  that  the  building  at  the  time 
of  its  rental  was  of  itself  a  nuisance;  especially  is  there  no  averment  that 
at  the  time  of  the  rental,  this  door-knob,  that  seems  to  have  been  the 
proximate  cause  of  the  injury,  was  of  such  a  character  as  to  amount  to 
a  nuisance.  Undoubtedly  the  law?  is,  that  if  a  landlord  build  upon  his 
premises  a  trap  or  a  shell,  which  he  either  knows,  or  must 
reasonably  be  expected  to  know,  when  it  comes  to  be  occupied 
will  fall  down  and  injure  the  tenant,  he  not  only  becomes  responsible 
for  an  injury  to  the  tenant,  who  may  have  been  deceived  or  duped  into 
renting  the  house  by  the  landlord,  but  the  landlord  becomes  responsible 
also  to  a  guest  or  any  other  person  who  may  be  upon  the  property  at  the 
time  of  receiving  tne  injury  therefrom,  because  that  of  itself,  is  an  unlaw- 
ful act,  the  building  a  nuisance,  prr  se. 

Now,  it  would  seem  that  this  building  was  not  of  itself  a  nuisance, 
nor  the  door-knob.  Ever  since  in  the  march  of  progress  made  in  building 
improvements,  the  old  fashioned  latch-string  and  thumb-latch  have  given 
way  to  the  door  knob,  it  has  been  considered  a  legitimate  article  of  manu- 
facture and  sale,  as  an  improved  means  of  gaining  access  to  the  house 
or  making  exit  therefrom.  Of  course,  the  character  of  door-knobs  varies, 
as  the  costliness  of  the  building  varies.  It  may  be  that  the  knob  upon 
the  front  door  of  this  dwelling  was  of  such  a  character,  as  that  it  com- 
ported well  with  the  building.  There  is  nothing  in  the  petitions  by  which 
it  might  be  inferred,  that  the  building  itself,  taking  all  its  appointments 
together,  especially  the  door-knob,  that  it  was  at  the  time  of  the  rental 
of  itself  a  nuisance,  but  was  simply  the  case  of  a  building  rented  to  a  tenant 
who  became  liable  by  the  terms  of  the  letting  *o  keep  it  in  repair.  The 
door  knob  becoming  loose  or  out  of  repair,  a  guest,  relative  or  friend 
being  there,  is  on  account  of  a  want  of  proper  care  on  the  part  of  the  tenant 
injured.  Upon  a  full  consideration  of  the  law,  of  this  case,  we  must  hold 
that  the  judgment  of  the  court  below  was  co'  «-ect.  That  the  injured 
party  must,  if  she  desires  reparation,  look  to  the  person  who  invited  her 
upon  the  premises,  or  who  permitted  her  to  be  there. 

The  judgment  of  the  court  below  is  affirmed. 

H.  S.  Jennings,  for  plaintiff  in  error. 

Perry  &  Jenny,  for  defendant  in  error. 
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JUDICIAL  SALE.  267 

[Hamilton  District  Court.  October  Term,  1882.] 
Johnston,  Moore  and  Smith,  JJ. 
RICHARD  MATHERS  v.  J.  N.  KINNEY. 

1.  Where  the  master,  by  order  of  sale  in  a  foreclosure  case,  is  authorized  lo  sub- 
divide three  lots,  and  appraise  such  of  said  lots  as  he  thinks  fit,  as  a  whole  and 
as  subdivided,  and  the  master,  instead  of  observing  the  original  lot  lines, 
subdivides  so  that  some  of  the  new  lots  contain  parts  of  more  than  one  orig- 
inal lot,  such  subdivision  will  not  be  held  as  not  following  the  order  of  the 
court,  after  acquiescence  for  over  a  year,  and  several  orders  of  sale  have 
issued,  and  no  objection  made  until  confirmation  is  asked. 

2  '  Where,  in  a  foreclosure  case,  after  decree  ordering  sale  of  an  undivided  share  in 
property,  by  partition  in  another  case,  certain  parts  of  the  parts  of  the  property 
are  aparced  to  the  mortgagor  in  severalty,  the  court  can  ordrr  the  sale  of  those 
parts,  instead  of  the  undivided  share  in  all. 

Erkor  to  Common  Pleas. 

SMITH,  J. 

This  is  a  petition  in  error  from  the  court  of  common  pleas,  to  reverse 
an  order  of  that  court  confirming  a  sale.  The  objections  are,  that  the 
court  erred  in  confirming  the  sale  of  lots  3.  4  and  5,  which  were  sold  under 
the  sixth  order  of  sale  iii  that  case. 

There  is  no  bill  of  exceptions,  and  whether  the  sale  was  regular  or 
not,  must  depend  upon  the  inspection  of  the  different  journal  entries  and 
orders  made  in  the  case.  The  action  was  commenced  on  the  2nd  of 
November,  1878,  nearly  four  years  ago,  to  foreclose  a  mortgage.  Part 
of  the  premises  covered  by  mortgage,  were  two  undivided  sixths  of  what 
was  the  Mathers'  homestead,  belonging  to  William  and  John  Mathers, 
each  owning  an  undivided  sixth,  derived  by  inheritance  from  George 
Mathers. 

On  t^'*  ^d  of  May,  1879,  a  decree  was  entered  for  the  sale  of  the  pro- 
perty. 

On  the  2d  of  July,  of  the  same  year,  there  was  a  recital  that,  pending 
these  proceedings,  there  had  been  a  partition  among  the  heirs  of  George 
Mathers  by  which  certain  lots  were  set  oflf  in  severalty  to  William  and 
John  Mathers.  Lots  3,  4  and  5,  which  are  the  subject  of  controversy 
here,  were  set-off  to  William  Mathers,  and  it  was  ordered  that  t^e  master 
commissioner,  instead  of  selling  the  two  undivided  sixths  of  the  property 
should  sell  these  lots  which  had  been  set-off  in  severalty  to  William  and 
John  Mathers. 

On  the  6th  of  May,  1880,  the  first  order  of  sale  was  issued  in  pursu- 
ance of  that  decree.  Upon  the  first  and  second  orders  of  sale  there  was 
no  sale. 

On  the  16th  of  September,  1880,  there  was  an  order  for  a  sub-division 
and  reappraisement  of  the  property,  which  is  the  foundation  of  the  pre- 
sent exception. 

This  order  was  entered  upon  the  journal,  and  was  in  these  words: 
"Tlie  commissioner  is  authorized  to  make  such  a  sub-division  of  said  lots 
on  Walnut  Hills,  prior  to  such  re-appraisement,  as  in  his  opinion  will  be 
to  the  advantage  of  the  parties  in  interest,  and  he  may  appraise  such  of 
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said  lots  as  he  thinks  fit  as  a  whole,  and  also  as  sub-divided."     He  is  also 
authorized  to  lay  out  a  street,  etc. 

Upon  that  order,  a  third  order  of  sale  was  issued  on  the  22d  of  Sep- 
tember, a  sub-division  made,  and  a  re-appraisement  had  in  pursuance  of 
that  sub-division,  and  this  re-appraisement  and  sub-division  which  was 
returned  upon  said  order  of  sale  treated,  lots  3  and  4  set-off  in  partition, 
as  one  tract,  subdivided  them  as  one  tract,  what  I  mean  is,  that  lots  3  and 
4  were  sub-divided  into  nine  different  lots,  and  these  sub-divided  lots  were 
part  in  lot  3,  part  in  lot  4,  and  some  composed  of  lots  3  and  4  together,  so 
that  we  cannot  eret  at  the  sub-division  of  the  lots  without  including  the 
whole  tract  of  lots  3  and  4.  That  sub-division  was  returned,  an  appraise- 
ment was  had,  and  a  portion  of  the  property  covered  by  that  order  was 
sold. 

On  fhe  24th  of  January,  1881,  there  was  a  fourth  order  of  sale  of 
property  not  sold. 

On  the  14th  of  March,  there  was  an  order  setting  aside  the  formei 
appraisement,  and  a  re-appraisement  had,  and  on  the  21st  of  March,  1881, 
a  fifth  order  of  sale  was  issued. 

On  the  11th  of  April,  1881,  another  inquisition  was  filed,  showing 
an  appraisement  under  the  fifth  order  of  sale.  In  all  these  orders  of  sale 
and  jidvertisements,  it  appears  that  lots  3  and  4  were  advertised  as  "lot 
'No.  1  of  3  and  4;  No.  2  of  3  and  4;  No.  3  of  3  and  4."  and  so  on.  But 
these  lots  not  having  been  sold,  on  the  3d  of  August,  1881,  a  sixth  ordei 
of  sale  was  issued,  with  an  order  to  re-appraise  the  property. 

On  the  23d  of  August,  1881,  an  appraisement  was  had  and  a  copy  ol 
the  inquisition  filed  in  pursuance  of  law.  This  inquisition  shows  that  the 
individual  lots  to-wit:  The  sub-divisions  of  lots  3  and  4,  were  appraised 
for  example,  as  lots  1,  2,  3  and  4  of  the  original  lots  3  and  4,  at  $12.00  a 
foot,  etc. 

And  another  appraisement  as  a  whole,  for  example  lots  3  and  4 
valued  at  $2,500,  and  lot  5  as  a  whole,  at  $875. 

That  inquisition  was  filed  on  the  23d  of  August,  1881. 

On  the  27th  of  September,  1881,  a  sale  was  made ;  lots  3  and  4  wer«* 
sold  as  a  whole,  for  $1,780,  about  $100  more  than  two-thirds  of  the  ap- 
praisement; and  lot  5  as  a  whole,  for  $655,  being  considerable  over  two 
thirds  of  the  appraisement. 

On  the  17th  of  October,  1881,  there  was  a  motion  made  to  confirm 
the  sale. 

On  the  22d  of  October,  there  was  a  motion  made  to  set  aside  thit 
sale  as  to  lots  3,  4  and  5. 

On  the  5th  of  November,  1881,  the  sale  was  confirmed,  and  the  defen- 
dants excepting  to  the  action  of  the  court  in  refusing  to  set  aside  the  sale 
as  to  lots  3,  4  and  5,  filed  their  petition  in  error  to  reverse  the  action  of  the 
court  in  that  matter,  the  objection  being,  that  in  selling  lots  3  and  4,  the 
commissioner  did  not  conform  to  the  order  of  the  court. 

We  tliink  that  the  objection  is  not  well  taken,  and  the  court  com- 
mitted no  error  in  confirming  the  sale  under  the  circumstances. 
It  will  be  perceived  from  the  statement  I  have  made,  that  from 
the  time  of  the  sub-division  made  on  the  22d  of  September, 
1880,  more  than  a  year  before  the  sale  was  made,  lots  3  and  4  were 
treated  as  one  tract,  and  no  exception  was  made  by  the  defendants  to 
this,  although  there  were  numerous  orders  of  sale,  numerous  advertise- 
ments and  two  or  three  inquisitions  filed  from  time  to  time  which  so 
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treated  the  lots.  And  it  seems  to  us  that  the  inquisition  upon  Which  tbi 
sale  took  place,  filed  on  the  23d  of  August,  1881,  strictly  followed  the 
order  which  had  been  made  to  sub-divide  the  property,  and  accompanied 
the  third  order  of  sale. 

In  this  appraisement,  the  commissioner  has  followed  the  order  of  thv 
court. 

First  he  appraised  these  lots  as  sub-divided ;  for  example :  1,  2  and  b 
to  9  of  lots  3  and  4,  then  lots  3  and  4  as  a  whole,  lot  5  as  a  Whole,  and  he 
sold  in  pursuance  of  that  order. 

No  objection  was  evpr  shown  by  the  defendants  to  this  mode  of  sub 
division,  or  this  mode  of  appraisement,  until  the  lots  had  in  fact  been  sold 
on  the  sixth  order  of  sale,  and  then  the  only  objection  was  simply  a  motion 
to  set  aside  the  sale.  Whether  the  objection  was  to  the 
appraisement,  to  the  mode  of  appraisement,  or  to  the  mode  of 
sub-division,  does  not  appear  in  the  motion.  As  I  have  said, 
there  is  no  bill  of  exceptions,  and  if  there  was  any  testimony  before 
the  court  below,  it  is  not  brought  before  us.  Therefore,  it  seems  to  us 
considering  no  objection  was  made  for  more  than  a  year  after  the  sub- 
division was  made,  to  the  mode  of  appraisement,  and  none  in  fact  until 
after  the  property  had  been  sold,  and  a  motion  made  to  confirm  the  sale, 
and  no  bill  of  exceptions  filed,  the  court  below  in  confirming  the  sale  was 
eighty  and  we  have  no  other  alternative  but  to  affirm  the  action  of  the 
court  below. 

Hoadly,  Jolmston  &  Colston,  for  plaintiff  in  error. 

Coppock  &  Coppock.  for  defendant  in  error. 


ASSAULT  AND  BATTERY— DAMAGES.  268 

[Hamilton  District  Court,  October  Term,  1882.] 

Johnston,  Moore  and  Smith,  JJ. 

JOHN  HILBERT  v.  FRED  DOEBRICKE. 

It  is  not  necessary  in  an  action  to  recover  damages  for  assault  and  battery  in  order 
to  recover  exemplary  damages,  that  the  petition  should  contain  an  averment 
that  the  act  was  maliciously  done. 

Error  to  the  Superior  Court. 

JOHNSTON,  J. 

Doebricke  was  plaintiff  below.  The  action  was  there  instituted  to 
recover  damages  in  the  sum  of  $25,000,  for  an  alleged  assault  and'battery 
committed  upon  him  by  Hilbert. 

The  petition  averred  that  Hilbert  criminally  and  unlawfully  assaulted 
Tiim  with  a  club,  and  striking  him  upon  his  arm,  broke  it,  whereby  he 
suffered  great  pain  and  was  confined  for  a  long  time  to  his  room. 

At  the  time  the  petition  was  filed,  he  averred  that  there  was  a  prob- 
ability that  he  might  not  ever  entirely  recover,  so  as  to  follow  his  vocation 
or  trade  of  a  cooper;  that  before  his  injury  he  had  been  able  to  earn  at  his 
trade,  $20  to  $25  a  week;  that  he  would  be  obliged  to  incur  further  expense 
by  way  of  medical  services  in  being  healed  of  his  injuries. 

The  defendant  answered  denying  generally  all  the  allegations  of  the 
petition. 
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The  cause  was  submitted  to  a  jury,  and  there  was  a  verdict  for  the 
plaintiff  for  $1,300.  A  motion  for  a  new  trial  was  filed,  the  ground  relied 
upon  alone  being,  that  the  court  erred  in  charging  the  jury  upon  the  sub- 
ject of  exemplary  damages.  The  motion  was  overruled  and  a  bill  of  excep- 
tions taken,  but  the  evidence  is  not  set  out.  The  charge  of  the  court  only, 
is  brought  upon  the  record,  the  plaintiff  in  error  relying  solely  for  rever- 
sal upon  the  alleged  error  of  the  court  in  its  charge  to  the  jury  upon  the 
subject  of  exemplary  or  punitive  damages.  The  only  assignment  of  error 
was,  that  the  court  erred  in  charging  the  jury  that  they  might  consider 
and  in  their  discretion  allow  also  exemplary  damages,  the  petition  not 
charging  that  the  injury  was  done  maliciously.  That  portion  of  the 
charge  made  by  the  court  below,  was  excepted  to  at  the  time.  The  ques- 
tion submitted  therefore,  to  this  court  for  review  is,  whether  or  not  the 
petition  to  authorize  this  charge  should  have  averred  that  the  assault  and 
battery  was  committed  maliciously.  The  evidence  is  not  before  the 
court.  We  have  a  right  to  presume  that  there  was  evidence  in  the  case 
tending  to  show  malice  in  the  infliction  of  the  injury. 

We  have  been  cited  to  an  authority  in  Iowa,  by  counsel  for  plaintiff 
in  error,  wTiere  the  supreme  court  of  that  state,  did  decide  directly  that 
punitive  damages  were  not  recoverable,  and  that  it  was  error  in  the  court 
to  charge  that  the  jury  might  assess  such  damages  unless  the  petition 
averred  that  the  injury  was  maliciously  done. 

We  find  upon  examination  of  that  case,  that  in  that  state  there  is  a 
special  statute  or  provision  of  the  Code  of  practice,  that  requires,  that 
where  a  party  shall  seek  to  recover  damages  and  expects  to  show  the  tort 
was  maliciously  done  to  enhance  the  damages,  the  petition  shall  set  out 
the  facts  and  aver  that  the  injury  was  done  with  malice,  or  maliciously. 
We  have  no  statute  of  that  kind  in  this  state. 

All  that  is  required  of  the  plaintiff  under  our  Code  of  practice  is  sim- 
ply a  statement  of  facts,  constituting  the  cause  of  action.  We  find,  upon 
examination  of  the  decisions  of  our  supreme  court,  that  this  question  lias 
in  one  case,  if  not  in  two,  been  passed  upon.  The  first  is 
the  case  of  Roberts  v.  Mason,  10  O.  S.,  278.  That  was  an 
action  for  personal  injuries  committed  by  defendant  ap^ainst  the 
plaintiff.  The  question  arose  there  whether  the  court  was  justified  in 
charging  the  jury  that  not  only  might  they  include  such  damages  as  coun- 
sel fees,  but  the  jury  would  also  be  authorized  under  the  charge  of  the 
court  to  allow  exemplary  damages  in  any  case  where  it  should  appear 
from  the  evidence  that  the  tortious  act  savored  of  fraud  or  involved  an 
ingredient  of  malice  or  insult.  Now,  looking  at  the  petition  in  this  case, 
we  find  that  it  averred  that  this  act  was  criminally  and  unlawfully  done. 
It  was  certainly  of  a  very  violent  character,  for  the  averment  is,  that  the 
^'efenHant  assaulted  and  beat  plaintiff  with  a  club,  so  violently  as  to  break- 
one  of  his  arms.  And  certainly  within  the  ruling  of  the  case  cited,  the 
tortious  act  must  have  savored  very  strongly  of  some  of  the  ingredients 
of  malice,  certainlv  of  insult. 

In  Klein  v.  Thompson,  19  O.  S.,  569,  we  have  the  question  as  to 
whether  the  petition  should  contain  an  allegation  of  malice,  there  directly 
decided,  that  action  being  likewise  for  damages  for  an  assault  and  battery. 

The  court  say,  that  the  malicious  character  of  the  act  may  be  shown 
as  the  basis  for  exemplary  damages,  although  the  petition  contains  no 
averment  of  malice.  It  is  quite  immaterial,  so  far  as  the  civil  action  is 
concerned,  for  damages,  what  were  the  motives  or  intent  with  which  the 
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act  was  committed  by  the  defendant.  It  is'  not  necessary  to  aver  that  the 
act  was  malaciously  done,  for  the  purpose  of  laying  a  foundation  for 
evidence  to  recover  either  special  or  exemplary  damages;  but  evidence 
tending  to  show  that  the  act  was  maliciously  done,  is  permitted  for  the 
purpose  of  showing  the  character  of  the  conduct  of  the  party  at  the  time 
the  injury  was  committed. 

Upon  referring  to  the  various  Code  writers  and  authors  upon  the  sub- 
ject of  pleadings,  we  ^ave  been  unable  to  find  any  form  prescribed  where  it 
is  necessary  to  aver,  in  seeking  to  recover  damages  of  this  character,  malice 
in  the  pleading.  Greenleaf,  in  his  work  upon  Evidence,  section  89,  ex- 
pressly states  that  the  **manner,  motives,  place  and  circumstances  of  the 
assault,  though  tending  to  increase  the  damages,  need  not  be  specially 
stated,  but  may  be  shown  in  evidence." 

Now,  we  have  examined  that  portion  of  the  charge  in  this  case,  to 
which  exception  was  taken.  The  court  charge  the  jury  in  terms,  that  it 
was  within  their  discretion,  after  awarding  the  plaintiff  below  such 
damages  as  would  fully  compensate  him  for  the  injury  sustained,  to  go 
farther  and  allow  him  exemplary  or  punitive  damages  as  a  punishment 
to  the  wrong  doer. 

In  the  case  of  Roberts  v.  Mason,  supra,  it  was  very  distinctly  an- 
nounced by  the  court,  that  the  jury  in  such  case,  after  allowing  a  sufficient 
sum  to  compensate  the  injured  party,  might,  blending  together  the  inter- 
ests of  society  and  of  the  individual  aggrieved,  go  forward  and  allow  in 
addition,  a  sum  in  the  nature  of  exemplary  or  punitive  damages,  for  the 
benefit  of  the  injured  party  and  as  a  warning  to  the  defendant  and  others 
against  the  commission  of  a  like  offense. 

There  was  a  general  verdict  for  the  plaintiff  for  $1,300.  Under  the 
circumstances  of  the  case,  taking  the  petition  as  a  guide,  that  this  assault 
was  committed  with  a  club,  as  is  alleged  in  the  petition,  criminally  and 
unlawfully,  that  is,  without  justification  on  the  part  of  the  plaintiff;  that 
his  arm  was  broken ;  that  he  would  probably  never  fully  recover,  we  think 
the  verdict  is  not  of  such  a  character  as  that  it  ought  to  be  disturbed  as 
being  excessive,  and  we  must,  therefore,  affirm  the  judgment  of  the  court 
below. 

Judge  O'Conner,  for  plaintiff  in  error. 

Jordan,  Jordan  &  Williams,  for  defendant  in  error. 


STATUTE  OF  FRAUDS.  270 

[Hamilton  District  Court.  October  Term,  1882.] 

John.ston,  Moore  and  Smith,  JJ. 
JACOB  FRITZ  V.  FREDERICK  LAMPING. 

A  contracted  with  B,  to  build  for  him  a  house,  and  furnish  the  materials.  B,  sub- 
contracted with  C,  to  do  the  plumbing  at  an  agreed  price.  After  the  house  was 
partly  finished,  B.  failed,  and  the  work  was  suspended.  C.  refused  to  go  on  with 
the  plumbing  unless  A.  would  see  him  paid.  A.  thereupon  toM  him,  if  he  would 
go  on  with  his  work  and  finish  it,  he  would  pay  him.  C.  did  so,  relying  on  A.'s 
promise.  .  Held:  That  A.  was  liable  to  C.  for  work  done  aftpr  the  promise  was 
made,  though  said  promise  was  not  in  writing. 

Error  to  Court  of  Common  Pleas. 
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SMITH,  J. 

This  is  a  petition  in  error  to  the  court  of  common  pleas  to  reverse 
a  judgment  rendered  in  that  court  in  favor  of  defendant  in  error.  The 
action  in  this  case  involves  the  application  of  the  statute  of  frauds. 

In  the  action  below  a  petition  was  filed  by  Lamping  against  P>itz, 
alleging  that  he  had  done  certain  plumbing  work  for  the  defendant  to  the 
amount  of  $265,  for  which  defendant  had  promised  to  pay.  Defendant 
denies  any  such  promise  or  agreement.  On  the  trial  before  the  court  and 
jury,  it  appeared  in  evidence  that  in  the  winter  or  spring  of  1879,  Fritz 
made  a  contract  with  one  Fisher  &  Brother,  to  build  a  house  and  furnish 
material  at  an  agreed  price.  Fisher  &  Bro.  made  a  sub-contract  with 
Lamping  to  do  the  plumbing  at  an  agreed  price  of  $510;  that  after  the 
work  had  commenced,  say  in  month  of  May,  the  contractors,  Fisher  & 
Bro.  became  shaky,  and  it  became  apparent  that  they  would  not  be  able 
to  complete  the  work,  and  the  work  was  suspended  for  some  time.  It  is 
claimed  by  plaintiff,  that  in  the  month  of  June,  while  the  work  was  sus- 
pended, l.e  went  to  the  defendant  and  said  to  him,  that 
unless  he  would  pay  for  his  yvork  to  be  performed,  he 
would  stop.  Whereupon  defendant  told  him  to  go  ahead  and  complete 
his  work  and  he  would  see  him  paid.  Up  to  that  time,  Fisher  &  Brother, 
by  orders,  etc.,  had  paid  about  $245,  about  the  amount  of  the  work  then 
done.  Lamping  is  corroborated  by  the  testimony  of  his  son.  The  work 
to  be  done  amounted  to  about  $265. 

Fritz  denies  that  any  such  promise  was  made,  and  he  presents  in 
evidence  a  bill  made  out  by  Lamping  against  Fisher  &  Bro.,  and  testifies 
that  when  Lamping  presented  his  bill  to  him  for  payment,  it  was  made 
out  as  a  bill  against  Fisher  &  Bro.,  the  original  contractors.  Upon  the 
evidence  the  case  was  stibmitted  to  the  jury  under  the  charge  of  the  court. 
The  charge  does  not  appear.  We  must  presume,  therefore,  that  the  jury 
were  properly  instructed  upon  the  law  of  the  case.  The  jury  found  for 
plaintiff:  a  motion  for  a  new  trial  was  overruled  and  a  judgment  entered 
upon  the  verdict.  A  bill  of  exceptions  was  taken  containing  all  the  evi- 
dence, and  to  reverse  this  judgment,  the  petition  in  error  is  filed  in  this 
court,  and  the  error  assigned  is:  that  the  court  erred  in  not  granting  a 
new  trial  on  the  grou,nd  that  the  verdict  was  against  the  law  and  evidence. 

The  line  which  separates  an  original  from  a  collateral  promise  is 
sometimes  pretty  difficult  to  be  ascertained.  The  law  is  clear  enough. 
If  the  promise  be  an  original  promise,  the  promisor  is  bound  to  perform 
it;  if  a  collateral  or  conditional  promise,  then  the  Statute  of  Frauds  is  a 
defence.  But  what  state  of  facts  will  make  it  an  original  or  collateral 
promise  is  the  diffictilty,  especially  where  there  have  been  three  parties 
to  the  subject  matter,  viz.:  the  original  contractor,  the  sub-contractor  and 
the  owner  of  the  premises.  When  the  contract  was  originally  made,  the 
original  contractor  was  alone  liable  to  the  sub-contractor;  but  when  the 
work  was  completed,  the  original  promisor  was  transferred  from  the 
contractor  to  the  owner  of  the  premises.  What  made  the  change  so  as 
to  make  the  owner  liable  as  principal  and  release  the  original  contractor? 
This  question  is  aptly  considered  in  an  old  case  found  in  Sinclair  v. 
Richardson,  12  Vt.,  33,  where  the  plaintiff  having  a  sub-contract  with  one 
who  had  become  insolvent,  refused  to  proceed  unless  the  defendant  would 
pay  him,  which  it  was  claimed  he  agreed  to  do. 

The  court  said :  "He  (the  plaintiff)  may  from  a  consideration  that  the 
employer  has  become  insolvent  and  absconded    or    otherwise    become 
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wholly  irresponsible,  entirely  decline  to  proceed  any  further  in  the  con- 
tract with  him,  preferring  to  lose  what  he  has  done  to  completing  the 
contract  and  losing  all.  If,  in  this  case,  a  third  person  make  an  entire 
substantive  independent  contract  with  him  to  perform  the  same  service 
this  may  be  enforced,  though  not  in  writing,  as  it  is  not  collateral. 
Whether  the  new  contract  be  auxiliary  or  independent,  is  a  question  of 
fact."  *  *  *  "If  the  terms  be  uncertain,  equivocal  or  ambiguous, 
then  it  must  always  be  left  to  the  jury  to  find  whether  in  fact  the  former 
contract  was  to  continue  or  whether  the  whole  was  abandoned,  and  the 
new  contract  and  credit  substituted  in  its  place." 

It  seems  to  me  that  last  paragraph  states  the  law  as  applicable  to  this 
case.  If,  from  the  insolvency  of  the  principal  contractor,  the  sub-con- 
tractor refuses  to  go  on  and  complete  the  work,  and  prefer^  to  abandon 
his  sub-contract,  and  if  the  owner  then  steps  in  and  says:  "proceed  with 
your  work  and  I  will  pay  you  for  the  work  you  do  hereafter,"  then  it  be- 
comes a  new  independent  contract  between  these  two.  The  promisor 
is  liable  for  the  work  thereafter  done  and  the  Statute  of  Frauds  is  not  a 
defense.  See  cases  Quintard  v.  De  Wolf,  34  Barb.,  97;  Delvin  v.  Wood- 
gate,  Id.,  252;  3  Grant's  Cases,  254. 

In  the  argument  the  plaintiff  in  error  cited  a  recent  case  decided  by 
our  supreme  court,  viz:  Birchell  v.  Neaster,  36  O.  S.,  331;  similar  to  this 
except  in  one  important  element.  In  that  case,  the  defendant  had  made 
a  contract  with  one  Everard,  to  build  and  complete  a  house,  for  the  sum 
of  $810.  Everard  made  a  contract  with  Neaster  to  do  the  plastering  at 
an  agreed  price.  After  the  house  was  nearly  finished,  and  the  owner 
(moved  in,  a  little  of  the  plastering,  such  as  pointing  up  about  the  car- 
penter work,  etc.,  remained  to  be  done;  the  plasterer  went  to  the  owner 
and  told  her  that  he  would  not  finish  the  work  unless  she  agreed  to  pay 
him  for  the  entire  work.  She  promised  to  pay  the  defendant,  and  he  com- 
pleted his  work.  It  took  him  less  than  a  day  to  do  it.  She  refused  to  pay, 
and  he  brought  suit.  In  the  court  of  common  pleas  and  district  court, 
the  judgment  was  for  the  plaintiff.  When  the  case  came  before  the 
supreme  court,  the  judgement  was  reversed  on  the  ground  that  the  Stattite 
of  Frauds  in  that  case  was  a  defense,  and  the  court  seemed  to  intimate 
that  there  the  clebt  had  already  accrued,  and  it  was  a  promise  to  pay  the 
debt  of  another.  The  plastering  was  nearly,  if  not  entirely,  completed, 
and  when  the  owner  promised  to  pay  the  plaintiff,  in  case  he  would  finish 
the  work,  it  was  in  effect  a  promise  to  pay  a  debt  which  had  already 
accrued,  and  consequently  the  debt  of  another. 

Mcllvaine,  J.,  in  delivering  the  opinion,  emphasizes  it  as  a  pre-ex- 
isting debt.  In  the  case  at  bar,  it  was  not  a  promise  to  pay  a  debt,  but  a 
promise  to  pay  for  work  not  performed,  but  to  be  performed,  and  which 
was  thereafter  performed  on  the  strength  of  the  promise. 

There  are  two  cases  decided  by  the  supreme  court  of  Massachusetts, 
which  illustrate  the  distinction  above  made.  In  Loomis  v.  Newhall, 
adip.r.,  15  Pick..  159,  the  promise  was  to  pay  a  debt,  most  of  which  had 
accrued;  and  that  court  held  that  the  promise  was  invalid. 

Afterwards,  in  Rand  et  al.  v.  Mather.  11  Cush..  i,  the  facts  were  simi- 
lar to  the  case  at  bar.  a  case  arising  out  of  a  building  contract.  The  con- 
tractor failed,  a  sub-contractor  refused  to  go  on  unless  the  owner  would 
pay  him,  and  the  owner  promised  to  pay  him.  The  supreme  court  held 
It  was  an  original  promise  for  work  thereafter  to  be  performed,  and  gave 
the  plaintiff  judgment. 
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In  the  case  at  bar,  the  testimony  shows,  that  the  work  for  which  the 
suit  was  brought  accrued  after  the  alleged  promise  was  made.  The  jury 
liaving  found  that  a  promise  was  made,  it  seems  to  us  the  verdict  and 
judgment  of  the  court  of  common  pleas  were  right  and  should  be 
affirmed. 


278  ASSIGNMENT— ATTACHMENT. 

[Hamilton  District  Court,  October  24,  1882.] 

Johnston,  Moore  and  Smith,  JJ. 

JOHN  DRURY  v.  GEORGE  H.  HIGH  and  M.  GLEASON. 

The  assignment,  by  a  judgment  creditor,  of  a  judgment  rendered  by  a  justice,  to  a 
resident  of  another  state,  who  garnisheed  wages  due  the  debtor,  is  not  in  viola- 
tion of  section  7014,  Revised  Statutes. 

Error  to  the  Common  Pleas. 

MOORE,  J. 

The  facts  in  this  Cct:^  are  substantially  these:  The  plaintiff  in  error, 
the  plaintiff  below,  was  a  mechanic  employed  by  the  Pittsburgh,  Cincin- 
nati &  St.  Louis  Railway  Company,  in  the  city  of  Cincinnati,  against 
whom  a  judgment  stood  in  favor  of  the  defendant  Gleason  on  the  docket 
of  the  defendant  George  H.  High,  a  justice  in  and  for  the  township  of 
Cincinnati. 

This  judgment  being  uncollectible,  owing  to  the  exemption  laws  of 
this  state,  was  assigned  by  Gleason  to  one  G.  O.  Smith,  a  resident  of  West 
Virginia,  where  the  wages  of  said  Drury  were  afterwards  attached  in  the 
hands  of  said  railway  company  and  applied  to  the  satisfaction  of  said 
assigned  judgment. 

This  is  an  action  against  George  H.  High,  the  justice,  and  M.  Glea- 
son, the  latter  as  the  owner  of  said  judgment,  for  confederating  and  con- 
spiring to  maliciously  injure  the  plaintiff,  break  up  his  business  and  em- 
ployment, and  deprive  him  of  support  for  himself  and  his  family,  and  also 
deprive  him  of  his  right  under  the  laws  of  the  state  of  Ohio  to  an  exemp- 
tion. The  plaintiff,  in  error  in  the  court  below  alleged  that  the  defendants 
High  and  Gleason,  without  reasonable  or  probable  cause,  wrongfully  and 
maliciously  caused  an  attachment  to  issue  in  the  name  of  said  Smith 
in  the  state  of  West  Virginia,  thereby  inflicting  upon  him  great  suffering, 
to  his  damage  in  the  sum  of  $2,000,  for  which  he  asked  judgment. 

Under  section  7014  (prior  to  its  amendment  79  O.  L.,  30),  the  statute 
describes  this  as  an  offense  against  public  policy,  to-wit: 

"Whoever  assigns  or  transfers  any  claim  for  debt  against  a  resi?lent 
of  this  State  for  the  purpose  of  having  the  same  collected  by  proceedings 
in  attachment  in  courts  outside  of  this  State,  or  whoever,  with  intent  to 
deprive  a  resident  of  this  State  of  a  right  to  have  his  personal  earnings 
exempt  from  application  to  the  payment  of  his  debts,  sends  out  of  this 
state  any  claim  for  debt  against  such  person  for  the  purpose  aforesaid, 
where  the  creditor  and  debtor  and  the  person  or  corporation  owing  the 
money  intended  to  be  reached  by  such  proceedings  are  within  the  juris- 
diction of  the  courts  of  this  state,  shall  be  fined  not  more  than  fifty  nor 
less  than  twenty  dollars;  and  the  person  whose  personal  earnings  are  so 
attached  shall  have  a  right  of  action,  before  any  court  of  this  state,  having 
jurisdiction,  to  recover  the  amount  attached  and  any  costs  paid  by  him 
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in  such  attachment  proceedings,  either  from  the  person  so  assigning, 
transferring  or  sending  such  claim  out  of  this  state  to  be  collected  as 
aforesaid,  or  the  person  to  whom  such  claim  is  assigned,  transferred  or 
sent  aforesaid,  or  both,  at  the  option  of  the  person  bringing  such  suit. 
The  assignment,  transfer  or  sending  of  such  claim  to  a  person  not  a 
resident  of  this  state,  and  the  commencement  of  such  proceedings  in  at- 
tachment shall  be  considered  prima  facie  evidence  of  a  violation  of  this 
section." 

The  issue  presented  by  the  pleadings  is,  whether  the  judgment  afore- 
said was  sent  to  the  state  of  West  Virginia  by  these  defendants  with  the 
intention  of  combining  with  said  G.  O.  Smith,  the  assignee,  to  collect  the 
same  under  the  laws  of  that  latter  state,  knowing  that  the  plaintiff  in 
error  John  Drury,  was  entitled  to  an  exemption  under  the  laws  of  this 
state.  On  the  trial  below  the  plaintiff  introduced  in  evidence  a  transcript 
of  the  docket  entries  of  the  West  Virginia  justice;  a  transcript  of  the  pro- 
ceedings before  the  Ohio  justice,  wherein  Gleason,  the  defendant,  had 
obtained  the  judgment  against  Drury,  the  plaintiff  in  error.  And  the 
deposition  of  Smith,  the  assignee,  and  rested  his  case.  The  transcript 
of  the  Ohio  judgment  recites  an  assignment  for  value  of  the  judgment  by 
the  defendant  Gleason  to  said  Smith.  The  deposition  of  Smith,  th** 
assignee,  introduced  by  the  plaintiff  below,  contains  evidence  to  the  effect 
that  the  transfer  was  absolute;  that  he,  Smith,  paid  a  valuable  considera- 
tion for  it.  That  he  proceeded  under  the  attachment  laws  of  West  Vir- 
ginia to  collect,  and  did  collect  the  amount  of  the  judgment;  that  he  was 
unwilling  to  state  the  amount  of  the  consideration,  yet  it  was  in  cash;  that 
he  had  no  arrangements  or  understanding  with  these  defendants.  High 
and  Gleason,  by  which  he  was  to  collect  the  amount  of  the  judgment  for 
their  benefit,  but  that  he  bought  the  same  for  his  own  purpose  and  use, 
and  for  the  purpose  of  making  a  profit. 

The  defendants  filed  a  motion  to  arrest  the  case  from  the  jury.  The 
court  granted  the  motion,  and  directed  the  jury  tO' return  a  verdict  for 
the  defendant,  which  was  done. 

The  plaintiff,  Drury,  thereupon  excepted  and  now  presents  his  peti- 
tion in  error  to  reverse  the  action  of  the  court  below  in  that  respect.  The 
question,  then,  is,  whether  or  not  Gleason,  the  owner  of  the  judgment  in 
Ohio,  sold  or  transferred  the  same  contrary  to  and  in  violation  of  the 
provision  of  the  section  of  the  statutes  before  recited,  or  whether  he 
confederated  or  combined  with  High,  the  justice  of  the  peace,  for  that 
purpose. 

The  court  below  held  that  to  sustain  the  action,  there  must  appear 
some  evidence  tending  to  show  that  the  claim  was  sent  from  this  state 
to  the  state  of  West  Virginia  for  the  purpose  of  collection,  and  the  avoid- 
ance of  the  exemption  laws. 

In  the  absence  of  such  evidence  it  is  quite  certain  that  the  owner  of 
the  judgment  had  a  right  to  sell  the  same  and  the  assignee  had  a  right 
to  take  it.  It  not  appearing  that  there  were  intervening  rights  in  favor 
of  creditors,  or  that  the  judgnient  debtor  at  any  time  demanded  an  ex- 
emption under  the  statute,  and  the  transcript  showing  that  the  judgment 
debtor  did  not  appear  at  the  trial,  but  w'as  in  default;  there  was  nothing  to 
put  Smith,  the  assignee,  upon  inquiry  as  to  whether  it  was  a  transfer  of  a 
claim  forbidden  by  the  statute. 

Therefore  the  court  below  finding  that  there  was  no  evidence  tending 
to  show  that  it  was  a  transfer  for  collection,  but  that  it  was  an  absolute 
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transfer  and  for  value,  held  that  the  assignee  had  a  right  to  enforce  the 
judgment,  and  that  the  action  of  the  defendants,  High  and  Gleason,  was 
lawful,  and  not  in  violation  of  the  plaintiff's  rights. 

We  think  that  in  arresting  the  case  from  the  jury  and  rendering 
judgment  for  defendants  the  court  was  right. 

Judgment  affirmed. 

N.  C.  McLean,  for  plaintiff  in  error. 

Johnson  &  Buntin,  contra. 


281  BILL  OF  EXCEPTIONS.  BILLS  AND  NOTES-  CORPORATIONS. 

[Hamilton  District  Court,  October  Term,  1882.] 
Johnston,  Moore  and  Smith,  JJ. 
O.  B.  GOULD  V,  UNION  CENTRAL  LIFE  INSURANCE  CO. 

1.  Where,  on  the  last  day  on  which  a  bill  of  exceptions  can  be  allowed  without  an 
order  of  court  giving  thirty  days,  counsel  called  for  such  order,  but  the  judge 
had  left  the  bill  at  home  and  did  not  sign  it  until  a  week  afterwards,  and  the 
clerk  made  an  entry  showing  it  was  allowed  as  of  a  prior  term,  the  court  can 
make  a  nufic  pro  tunc  order  that  the  party  have  thirty  days,  on  parol  testi- 
mony, he  having  forgotten  the  circumstances. 

2-  Though  proof  of  the  endorsement  over  by  the  secretary  of  a  corporation,  of  a 
note  payable  to  the  treasurer,  is  probably  not  sufficient  to  show  title  in  the 
endorsee,  without  showing  some  authority  or  recognized  course  of  business 
empowering  him  to  endorse  it,  yet,  if  the  opposite  party  completes  the  proof, 
the  defect  is  cured. 

3.  A  petition  on  a  note  which  alleges  ownership,  but  fails  to  set  out  the  endorse- 

ments, or  show  title,  is  defective;  but  if  issue  is  taken  on  the  allegation,  it  is 
not  error  to  admit  evidence  of  ownership. 

4.  A"  corporation,  the  maker  of  a  noTe  payable  to  another  corporation,  cannot  show 

that  the  contract  by  which  it  was  transferred  to  the  plaintiff  was  ultra  vires. 
He  cannot  dispute  the  regularity  of  the  negotiations  by  which  the  title  passed. 

HKkOR  to  the  Superior  Court. 

SMITH,  J. 

The  action  below  was  foundeo  upon  a  promissory  note  made  by 
Gould  payable  to  the  order  of  the  treasurer  of  the  Cincinnati  Mutual  Life 
Insurance  Co.,  and  the  plaintiff  claimed  to  be  the  holder  and  owner  of  the 
note.  The  petition  was  filed  on  the  14th  of  June,  1876.  On  the  28th 
November,  of  the  same  year,  Gould  filed  an  answer,  first  denying  that  the 
plaintiff  was  the  owner  and  holder  of  the  note,  and  secondly,  alleging  that 
there  was  another  action  involving  the  same  matter  pending  between  the 
same  parties.  Afterwards,  on  December  12,  of  the  same  year,  Gould 
filed  an  amended  and  supplemental  answer,  alleging,  among  other  things, 
that  he  had  brought  suit  in  the  court  of  common  pleas  against  the  Union 
Central  Life  Insurance  Co.,  and  the  petition  in  that  suit  alleged  that  he 
was  the  owner  of  250  shares  of  the  stock  of  the  Cincinnati  Mutual  Life 
Insurance  Co.,  and  that  by  an  agreement  between  the  plaintiff  and  that 
company,  the  plaintiff  had  become  the  owner  of  the  assets  of  the  latter 
company,  amounting  to  $350,000,  including  the  note  sued  on;  that  said 
agreement  was  fraudulent  and  u  tra  vires  that  all  matters  showing  the 
transactions  between  the  parties  as  to  the  ownership  of  the  note  and  his 
liability  thereon,  and  the  rights  of  the  parties  by  reason  of  his  ownership 
of  that  stock  and  interest  in  the  assets  of  said  company  were  involved 
in  that  suit,  and  prayed  that  this  suit  be  stayed  until  the  determination 
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of  that.  Aftenvards,  in  June,  1877,  defendant  obtained  leave  of  court 
to  file  an  additional  answer  within  sixty  days.  He  did  not  avail  himself 
of  that  privilege,  but  some  time  after  the  expiration  of  the  sixty  days  he 
filed  an  additional  answer,  setting  forth  substantially  what  had  been  set 
forth  in  the  preceding  answer,  and  adding  that  the  preceding  suit  had  been 
dismissed,  and  therefore  praying  that  the  same  relief  for  which  he  had 
prayed  in  that  action  in  the  court  of  common  pleas,  might  be  granted  in 
the  present  suit.  Tliis  answer  was  filed  out  of  time,  and  on  motion  of 
nlaintiff  below,  the  court  struck  from  the  files  that  answer  and  cross- 
petition,  and  afterwards,  at  November  Term,  1879,  the  case  came  on  for 
trial  before  the  court  and  jury.  After  the  jury  had  been  sworn  and  plain- 
tiff presented  some  of  its  testimony,  the  defendant  asked  leave  of  court  to 
file  an  amended  answer  and  cross  petition,  being  the  same  answer  and 
cross  petition  that  had  already  been  stricken  from  the  files;  the  court  over- 
ruled the  motion,  and  this  is  one  ground  assigned  for  error.  On  the  trial 
of  the  case,  the  defendant  offered  testimony  tending  to  prove  among  other 
things,  the  allegations  which  had  been  set  up  in  this  amended  answer  and 
cross  petition.  The  court  sustained  the  objection  to  the  admission  of  the 
testimony,  and  defendant  excepted.  The  jury  found  for  the  plaintiff:  a 
motion  for  a  new  trial  was  overruled,  and  judgment  entered  upon  the 
verdict.  This  petition  in  error  is  filed  for  the  purpose  of  reviewing  that 
judgment.  It  is  claimed  in  the  first  place,  however,  by  defendant  in  error, 
that  the  case  is  not  properly  before  the  court;  because  the  bill  of  excep- 
tions was  not  signed  or  allowed  at  the  trial  term.  It  appears  from  the  tran- 
script that  the  case  was  tried  at  the  November  term  of  the  superior  court, 
1879.  The  last  day  of  the  term  was  on  the  29tli  of  November,  the  30tli 
being  Sunday.  The  bill  of  exceptions  purported  to  be  signed  upon  that 
day,  but  the  transcript  of  journal  entries  as  presented  when  the  cause  first 
came  to  this  court,  shows  that  the  bill  of  exceptions  was  signed,  sealed 
and  allowed,  on  December  6,  and  entered  on  the  journal  of  the  subse- 
quent term,  and  if  this  was  so,  the  defendant  had  lost  the  benefit  of  his 
exceptions.  For  the  purpose  of  remedying  that  defect,  the  defendant 
below,  by  motion  to  the  court,  obtained  this  uunc  pro  tunc  entry,  to  be 
entered  as  of  said  November  term,  to-wit: 

"That  on  motion  and  by  consent  of  the  defendant  leave  is  given  hini 
to  have  his  bill  of  exceptions  signed  by  the  court  and  filed  in  thirty  days," 
and  the  entry  allowing  the  bill  of  exceptions  and  ordering  the  same  to  be 
filed  to  be  entered  upon  the  journal  as  of  the  November  term. 

It  appears  from  the  transcript  that  this  vuac  t^ro  tunc  entry  was  made 
by  the  court  below  upon  motion  by  defendant  and  the  professional  state- 
ments of  various  counsel  engaged  in  the  trial  of  the  case.  To  the  entry  ol 
this  order,  the  plaintiff  below  excepted  and  filed  its  bill  of  exceptions  con- 
taining the  professional  statenients  made  at  the  time  and  showing  the  cir- 
cumstances under  which  the  vnnr  pro  tuvc  entry  was  made,  and  this  is 
brought  up  for  review.  It  appears  from  the  professional  statements  attach- 
ed to  this  bill  of  exceptions  that  the  trial  took  place  early  in  the  November 
term.  The  judge  having  ruled  upon  the  question  of  evidence,  counsel  foi 
the  defendant  below  proposed  to  except  to  the  ruling  and  prepare  a  bill  oi 
exceptions  for  the  purpose  of  presenting  the  questions  which  counsel 
wished  to  raise  in  the  case:  that  as  eariv  as  November  21,  a  motion  for  a 
new  trial  having  been  argued,  a  bill  of  exceptions  was  in  fact  prepared 
containing  all  the  essentials  excepting  the  formal  closing  parts.  This  bill 
of  exceptions  and  briefs  were  submitted  to  the  court  on  motion  for  a  new 
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trial  as  early  as  November  21st.  The  judge  took  the  matter  under  advise- 
ment, and  on  November  29,  the  last  day  of  the  term,  overruled  the  motion 
for  a  new  trial,  but  accidentally  had  left  at  home  the  bill  of  exceptions. 
Then  counsel  called  the  attention  of  the  judge  to  the  fact  that  it  was  the 
last  day  of  the  term,  and  under  section  5302,  Revised  Statutes,  he  had  thirty 
days  after  the  term  to  prepare  his  bill  of  exceptions  and  wanted  the  proper 
consent  or  order  for  having  it  done.  Nothing  was  done  until  on  Decembei 
6,  the  first  week  of  the  succeeding  term,  when  the  judge  signed  the  bill  ol 
exceptions,  and  counsel  took  it  to  the  clerk,  oflfering  to  prepare  an  entry, 
but  the  clerk  chose  to  make  the  entry  allowing  it,  and  instead  of  entering 
the  bill  of  exceptions,  assigned  and  sealed  of  the  November  term,  made 
the  entry  upon  the  December  term  minutes,  thus  showing  apparently  upon 
the  face  of  the  record  that  it  was  signed,  sealed  and  allowed  as  of  the 
December  term.  This  testimony  showing  how  the  accident  occurred, 
or  how  the  inadvertence  took  place,  was  before  the  court  below. 

But  the  judge  also  certifies  in  the  bill  of  exceptions  that  he  had  no 
recollection  as  to  what  took  place  on  November  29th,  as  stated  by  counsel 
in  their  professional  statement,  and  therefore  depended  in  making  this 
entry  upon  the  statement  of  counsel,  but  being  satisfied  undoubtedly  that 
the  statement  was  true,  directed  this  nunc  pro  tunc  entry  to  be  made. 

It  is  claimed  by  the  attorneys  of  the  defendant  in  error  that  the  judge 
had  no  power  to  make  a  nunc  pro  tunc  entry  upon  parol  testimony.  The 
power  of  the  court  to  make  a  nunc  pro  tunc  entry  in  a  proper  case  is  un- 
doubted, but  it  has  been  early  held  that  there  must  be  something  to  amend 
by;  that  the  records  of  the  courtcannot  be  carried  in  the  bosom  of  the 
judge;  there  must  be  an  entry  or  memorandum  on  which  the  judge  can 
act.  In  all  the  earlier  cases  it  seems  to  be  the  rule.  In 
Ludlow  V.  Johnson,  3  O.,  553,  it  is  said:  a  nunc  pro  tunc  order 
cannot  be  founded  or  cannot  be  made  upon  parole  proof  where  there  is 
no  written  memorandum  to  sustain  it;  but  this  rule  has  been  relaxed. 
The  power  of  the  court  over  its  minutes  and  records  is  undoubted,  and  if 
the  judge  is  satisfied  from  his  own  personal  knowledge  that  the  record 
does  not  truly  state  the  order  of  the  court  he  can  order  the  record  amend- 
ed. If  he  can  act  from  his  own  personal  knowledge,  we  see  no  reason 
why  he  cannot  act  upon  testimony,  provided  the  testimony  is  clear,  and 
convincing. 

In  Freeman  on  Judgments,  sections  71  and  72,  the  power  of  the  court 
to  amend  its  entries  is  fully  discussed  and  the  data  and  evidence  upon 
which  the  court  ought  to  act.  The  writer  classifies  the  States,  among 
those  which  will  not  amend  entries  except  upon  written  memoranda, 
and  some  which  will  amend  entries  upon  other  evidence  than  written 
memoranda,  and  in  this  classification  of  states  he  includes  Ohio  as  one  of 
the  latter,  citing  the  case  of  Hollister  and  Smith  v.  The  Judges  of  District 
Court  of  Lucas  County,  8  O.  S.,  202,  which  was  an  application  by  man- 
damus to  the  Judges  of  the  District  Court  requiring  them  to  amend  an 
entry,  altering  a  bill  of  exceptions.  It  appeared  that  after  the  bill  of  ex- 
ceptions had  been  signed  in  the  district  court,  one  of  the  judges  saw  fit 
to  change  it  so  that  the  bill  of  exceptions  as  presented  to.  the  supreme 
court  was  not  a  true  record  of  the  case  as  presented  in  the  district  court. 
An  application  was  made  to  the  district  court  to  amend  the  bill  of  excep- 
tions to  have  it  truly  state  the  facts  as  they  occurred.  Before  this  ap- 
plication came  on  the  constitution  of  the  court  in  that  county  had 
changed.    Two  of  the  old  judges  had  gone  out  of  office,  and  two  new 
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ones  came  in,  so  that  there  was  only  one  of  the  three  judges  familiar  with 
the  facts,  and  the  court  certified  to  the  supreme  court  this  fact  and  asked 
instruction  whether  or  not  they  should  make  an  entry  upon  the  form 
proof.  It  was  held,  that  "every  court  in  the  exercise  of  its  supervisory 
and  protecting-  charge  over  its  records,  and  the  papers  belonging  to  its 
files,  has  the  power  to  direct  the  clerk  to  correct  not  only  clerical  errors, 
but  such  errors  as  may  arise  from  any  fraudulent  or  improper  mutila- 
tion of  its  files  or  records.  To  make  such  correction,  the  court  may  hear 
evidence  and  act  on  the  proof;  and  it  is  not  essential  to  the  action  of  the 
court  that  the  judges  act  on  their  personal  knowledge  of  the  matter." 

But  in  the  case  before  us  the  court  did  not  rest  entirely  upon  parol 
testimony.  There  was  a  bill  of  exceptions  which  had  in  fact  been  signed, 
and  purported  upon  its  face  to  have  been  signed  on  November  29.  There 
was  an  entry  on  the  journal  sfliowing,  that  it  was  in  fact  allowed  within 
four  or  five  days  after  the  trial  term;  and  upon  the  parol  testimony  in 
addition  to  the  memoranda  before  the  court,  the  court  made  the  nunc 
pro  tunc  entry  and  allowed  a  bill  of  exceptions  to  be  filed  as  of  the  No- 
vember term.  '  We  think  in  so  doing  there  is  no  error  in  the  action  of  the 
court. 

Now,  proceeding  to  consider  the  case  as  presented  on  the  trial, 
counsel  for  plaintiff  in  error  argue  two  defenses,  first:  that  the  plaintiff 
was  not  the  owner  of  the  note  sued  upon.  He,  therefore,  had  no  right 
to  recover;  and  second,  what  might  be  called  an  equitable  defense  grow- 
ing out  of  Gould's  alleged  ownership  of  the  stock  250  shares  in  the  Cin- 
cinnati Mutual  Insurance  Co.,  for  which  said  note  was  given.  On  the 
trial,  the  plaintiff,  to  prove  it  owned  the  note,  first  offered  the  testimony 
of  Mr.  Harris,  the  secretary,  who  testified  he  was  the  secretary  of  the 
Cincinnati  Mutual  Insurance  Co.,  and  the  note  being  presented  to  him 
he  testified  the  endorsement  was  in  his  handwriting.  Upon  this  testi- 
mony the  note  was  offered  in  evidence.  The  defendant  objected  to  the 
admission  of  the  note.  The  court  overruled  the  objection,  and  the  de- 
fendant excepted.  It  is  claimed  by  counsel  that  under  the  allegations 
in  fhe  petition  of  this  case,  the  plaintiff  was  not  authorized  to  present  the 
note  or  prove  the  indorsement  of  the  note.  The  petition  alleges  that  the 
Union  Central  Life  Insurance  Co.  is  the  oVvner  and  holder  of  the  note; 
that  the  note  was  made  by  Gould,  a  copy  whereof  is  given,  and  there  is 
due  a  certain  amount  from  the  defendant  Gould  to  the  plaintiff.  This 
petition  does  not  purport  to  set  out  the  indorsements  upon  the  note.  It 
is  claimed  by  the  defendant,  that  the  plaintiff  must  allege  its  title,  and  as 
tlie  indorsement  of  the  note  to  the  Union  Central  Life  Insurance  Co. 
from  the  Cincinnati  Mutual  Life  Insurance  Co.  does  not  appear,  the  title 
by  which  the  plaintiff  becomes  the  owner,  is  not  alleged. 

This  question  was  discussed  in  the  case  of  Sargent  v.  Railroad  Co., 
32  O.  S.,  449,  where  a  suit  was  brought  by  the  holder  and  owner  of  a 
promissory  note  against  the  maker.  The  note  had  not  been  indorsed 
by  the  payee  to  the  holder.  There  was  nothing,  therefore,  upon  the  face 
of  the  note  to  show  that  the  plaintiff  had  legal  title.  It  is  claimed,  there- 
fore, that  the  petition  was  defective  in  not  showing  title ;  but  the  supreme 
court  commission  held,  that  under  the  Code  it  was  not  necessary  to  set 
forth  the  cbain  of  title  by  which  the  plaintiff  became  the  holder  of  the  note 
as  by  the  common  law.  It  was  sufficient  to  set  forth  a  copy  of  the  note 
with  the  indorsements,  and  that  a  certain  amount  was  due  from  the  maker 
to  the  holder,  and  then  he  might  establish  the  ownership  by  proof. 
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But  it  may  be  claimed  that  that  does  not  apply  to  flie  case  at  bar,  for 
the  reason  that  this  note  is  not  set  out  with  the  indorsements,  and  there- 
fore the  plaintiff  below  has  failed  to  comply  with  the  code.  The  petition 
is  not  a  good  petition  in  either  aspect.  At  common  law  it  is  not  good 
for  the  reason  that  it  does  not  show  title;  and  not  good  under  the  code, 
because  it  does  not  set  out  the  indorsements  widi  the  note. 

There  is  no  demurrer  to  this  petition.  The  defendant  took  issue  at 
once  upon  the  allegation  of  ownership,  as  alleged  in  this  petition,  and  de- 
nied that  plaintiff  was  the  owner.  It  seems  to  us,  that  upon  these  plead- 
ings, any  competent  testimony  for  the  purpose  of  showing  ownership, 
should  be  received. 

•  The  question  then  arises,  was  this  te'stimony,  as  presented  at  that 
time,  competent?  The  note  itself  was  made  payable  to  the  treasurer  of 
the  Cincinnati  Mutual  Life  Insurance  Co.,  but  that  is,  in  effect,  a  note  pay- 
able to  the  corporation.  See  Daniels  on  Negotiable  Instruments,  pp.  88, 
89,  last  edition,  and  numerous  cases  there  cited. 

Thus  the  Union  Central  Life  Insurance  Co.  became  the  owner  of  the 
paper.  But  the  testimony  offered  in  this  case  was  the  statement  that 
Mr.  Harris  was  the  secretary  of  the  Cincinnati  Life  Insurance  Co.  at  the 
time  the  indorsement  was  made,  and  also  that  that  was  his  signature. 
Then  the  paper  itself  was  offered.  There  was  no  testimony  at  the  time 
offered  tending  to  show  that  he,  as  secretary,  had  authority  to  indorse 
that  note.  It  does  not  appear  in  the  bill  of  exceptions  upon  what  ground 
the  objection  was  made. 

It  may  be  very  doubtful  whether,  as  secretary,  he  had  authority  to 
transfer  negotiable  paper  of  the  corporation.  It  is  held,  that  the  cashier 
of  a  bank,  being  the  executive  officer  of  that  institution,  is  presumed  to 
have  authority  to  indorse  its  negotiable  paper.  There  are  some  au- 
thorities which  tend  to  show  that  a  secretary  of  an  Insurance  Company, 
if  he  is  the  executive  officer  of  that  company,  is  presumed  to  have  sim- 
ilar authority;  48  Me.,  269;  47  Mo.,  472;  but  it  seems  to  me,  from  the  ex- 
amination I  have  been  able  to  make,  that  the  weigfht  of  authority  is  rather 
against  it,  and  it  is  incumbent  upon  the  plaintiff  to  show  some  authority, 
some  course  of  business  recognized  by  the  directors,  to  authorize  a  sec- 
retary, by  virtue  of  his  office,  to  indorse  and  transfer  negotiable  paper. 
But  while  that  may  be  so,  it  does  not  necessarily  exclude  the  competency 
of  that  testimony,  as  far  as  it  goes. 

The  execution  of  the  promissory  note  by  the  defendant  is  admitted. 
His  liability  on  that  note  to  some  one  is  admitted  by  the  pleadings.  That 
Harris  was  fhe  secretary  of  the  Mutual  Life  Insurance  Co.  at  that  time, 
and  that  he  made  the  indorsement,  is  shown.  While  it  may  be  true  that 
this  testimony  is  not  sufficient  to  establish  the  plaintiff's  case,  as  the  owner 
of  the  note,  still  it  is  relevant  to  the  issue,  and  we  cannot  say  that  the  court 
erred  in  admitting  it. 

Having  offered  this  testimony,  the  plaintiff  rested,  and  defendant 
proceeded  to  the  cross  examination  of  Mr.  Harris.  One  of  the  questions 
put  to  him  was,  whether  he  was  not  the  secretary  of  both  companies,  of  the 
plaintiff's  and  the  Cincinnati  Mutual  Insurance  Co.  Objection  .was  made 
at  that  time  to  the  admission  of  the  testimony.  The  defendant  then  stated 
to  the  court  that  he  wished  to  show,  in  connection  with  this  examination, 
the  nature  of  the  transaction  by  which  the  plaintiff  became  the  owner  of 
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this  note;  that  Harris  was  the  agent  or  secretary  of  both  companies;  that 
Gould  was  the  owner  of  this  stock;  that  the  consideration  of  this  stock 
was  the  note  in  suit  and  the  various  other  matters  set  out  in  the  second 
amended  answer  and  cross-petition.  Upon  that  statement  the  court  reject- 
ed the  testimony.  If  that  was  offered  for  that  purpose,  it  seems  to  us  there 
are  two  reasons  why  the  cotut  was  authorized  to  reject  it.  First,  it  was 
going  into  the  defense,  and  not  a  proper  matter  of  cross-examination; 
and  second,  it  was  going  into  a  defense  not  authorized  by  the  pleadings, 
and  therefore  incompetent.  But  after  all,  it  may  be  said  it  was  proper, 
on  cross-examination,  as  tending  to  show  the  relation  of  the  witness  to 
the  litigating  parties,  but  it  was  presented  upon  the  ground  that  it  was  a 
part  of  t!he  defense,  and  the. court  excluded  it  on  that  ground,  and  justly. 
Then  the  defendant  proceeded  to  the  cross-examination  of  Harris  at 
length,  and,  it  seems  to  us,  showed  clearly,  fully  and  certainly  enough 
for  the  foundation  of  the  verdict,  that  the  plaintiff  had  become  the  owner 
of  the  assets  of  the  Cincinnati  Mutual  Life  Insurance  Co.,  and  that  the 
note  sued  upon  was  included  in  these  assets. 

llien  defendant  desired  to  offer  testimony  tending  to  show  the  trans- 
actions between  the  two  insurance  companies,  that  Gould  had  become  the 
owner  of  250  shares  of  stock  of  the  former  company;  that  this  note  was 
given  in  part  payment  for  that  stock ;  that  the  Union  Central  Life  Insur- 
ance Co.  had  become  the  owner  of  the  assets;  that  the  arrangement  by 
which  the  Union  Central  Life  Insurance  Co.  became  the  owner  of  the  as- 
sets of  the  other  company  was»//;a  vires ^  etc.,  also  in  connection  therewith 
copies  of  the  agreements  and  records  of  the  two  companies. 

And  the  court  excluded  all  of  that  testimony,  and  the  defendant  took 
exception.  It  is  now  claimed  by  the  defendant  that  notwith- 
standing that  answer  had  been  rejected  by  the  court,  all  of  this 
testimony  was  competent  under  the  second  answer,  which  was 
on  file.  This  second  answer  interposed  a  plea  of  abatement.  It  recited 
what  appeared  in  the  petition  in  another  case,  and  that  all  the  matters 
could  be  litigated  in  that  case,  and  prayed  that  the  present  suit  might  be 
stayed  until  that  suit  be  disposed  of.  But  it  was  said  by  counsel  that  not- 
withstanding that  was  filed  as  a  plea  in  abatement,  yet  if  the  substance  is 
sufficiently  broad  to  allow  this  equitable  relief,  then  the  court  will  not  look 
at  the  form  of  the  answer,  but  at  the  substance,  and  cites  the  case  of  El- 
liott V.  Sallee,  14  O.  S.,  14. 

There  are  two  objections  to  this.  First,  this  answer  was  filed  to 
prevent  the  court  from  considering  the  matters  in  this  case,  because  they 
ought  to  be  determined  in  the  case  then  pending;  second,  this  first  answer 
shows  that  at  the  time  this  suit  was  commenced,  Gould  was  not  the  owner 
of  the  stock.  Some  two  years  before  "he  had  sold  it,  taking  the  purchas- 
er's note  in  part  payment  and  his  guaranty  against  the  note  now  in  suit, 
and  Gould  did  not  become  again  the  owner  of  the  stock,  until  after  tb* 
first  answer  was  filed  in  this  case,  to-wit,  in  December,  1874. 

If  that  was  so,  he  cannot  plead  as  set-off,  the  matters  arising  under 
the  ownership  of  that  stock.     Straus  et  al.  v.  Ins.  Co.,  5  O.  S.,  60. 

It  appears  further  from  the  bill  of  exceptions,  that  the  defendant, 
having  attempted  to  offer  in  bulk  all  this  testimony,  including  the  vari- 
ous assignments,  contracts  and  minutes  of  the  several  corporations,  which 
had  been  refused,  then  attempted  to  offer  by  itself  the  contract  between 
the  plaintiff  and  the  Cincinnati  Insurance  Co.,  whereby  it  claimed  the 
plaintiff  became  the  owner  of  these  assets,  including  this  note,  and  the 


Vol.  VIII.  LAW  BULLETIN.  531 


28 1  Gould  V.  Insurance  Co. 


court  excluded  that  testimony.  That,  perhaps,  if  offered  by  itself,  and  if 
it  tended  to  show  that  the  plaintiff  was  not  the  owner  of  the  note  which 
was  the  issue  on  trial,  ought  to  have  been  admitted;  but  if  the  admission 
of  this  contract  would  have  done  the  defendant  no  good,  then  he  is  not 
prejudiced.  The  issue  of  title  to  the  note  might,  perhaps,  raise  the  ques- 
tion of  the  authority  of  these  two  corporations  to  make  the  negotiation, 
and  to  make  the  transfer  of  these  assets,  including  this  note;  and  except 
for  the  cases  of  Ehrman  v.  Union  Central  Life  In.  Co.,  35  O.  S.,  324,  and 
Curtis  V.  same  defendants,  cited  in  the  argument,  there  would  be  much 
force  in  the  argument  of  the  defendant,  that  if  this  paper  tended  to  show 
a  contract  between  the  Union  Central  Life  Insurance  Co.  and  the  Cin- 
cinnati Life  Insurance  Co.,  beyond  the  authority  of  either  of  the  two  com- 
panies to  make  that  defense  might  be  raised  upon  these  pleadings;  but 
unfortunately  for  the  defendant,  since  this  case  has  been  pending,  the 
supreme  court  has  passed  upon  those  questions  in  the  case  of  Ehrman  v. 
Insurance  Co.,  supra,  and  other  cases  following,  where  it  is  held  by  the 
majority  of  the  court,  that  if  the  defendant  admits  the  liability  upon  the 
notes  sued  upon,  the  negotiations  or  transactions  by  which  the  plaintiff 
becomes  the  owner  does  not  interest  him. 

As  stated  by  Judge  White:  "In  applying  the  doctrine  of  ultra  vires 
in  a  particular  case,  regard  must  not  only  be  had  to  the  unauthorized 
agreement  or  transaction,  but  also  to  the  relation  which  the  litigating 
parties  sustain  to  it" 

The  litigating  parties  are  Gould  on  the  one  side,  and  the  Union  Cen- 
tral Life  Insurance  Co.  on  the  other,  and  if  Gould  admits  his  liability  on 
the  note,  he  is  not  in  a  position  to  dispute  the  regularity  of  the  negotia- 
tions, by  wliich  the  title  is  vested  in  the  plaintiff. 

In  the  case  of  Curtis  v.  same  Insurance  Co.,  35  O.  S.,  343,  it  is  held 
that  it  makes  no  difference  that  the  note  was  given  for  stock,  and  he  was 
the  owner  of  the  stock.  This  would  not  interfere  with  or  prevent  the  col- 
lectioti  of  the  note.  These  cases,  cited  by  defendant  in  error,  indicate, 
even  if  this  contract  was  offered  as  part  of  the  cross-examination,  as  tend- 
ing to  show  how  the  plaintiff  had  become  tlie  owner  of  that  note,  it  would 
not  have  aided  the  defendant,  and  therefore  the  court  below  did  not  err  in 
rejecting  it.  It  seems  to  us,  therefore,  that  the  judge  below  acted  right- 
ly in  allowing  a  nunc  f>ro  hive  entry,  and  permitting  this  bill  of  exceptions 
to  become  a  part  of  the  record,  and  acted  rightly  in  sustaining  the  various 
objections  raised  to  the  testimony  offered  by  defendant  below. 

Therefore  the  judgment  will  be  affirmed. 

O.  F.  Moore  and  O'Connor,  Glidden  &  Burgoyne,  for  plaintiff  in 
error. 

Ramsey  &  Matthews,  for  defendant  in  error. 


286  RECEIVERS 

[Hamilton  District  Court,  Octobe*  Term,  1882.] 

Johnston,  Moore  and  Smith,  JJ. 

COUNTED  V.  ARMSTRONG. 

A  righfof  re-entry  which  gives  a  lien  for  rent  and  non-payment  and  an  allegation  of 
waste  and  consequent  danger  of  injury  to  the  reversion  authorizes  the  appoint- 
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ment  of  a  receiver;  and  if  judgment  of  forfeiture  is  subsequently  rendered,  show- 
ing that  the  tenant  had  no  right  of  possession,  the  receiver  will  be  sustafned  on 
that  ground. 

Error  to  the  Court  of  Common  Pleas. 

SMITH,  J. 

This  case  is  brought  here  to  reverse  an  interlocutory  order  of  the 
common  pleas  court  appointing  a  receiver  pending  proceedings  in  the 
case. 

No  bill  of  exceptions  in  that  case  has  been  filed,  and  there  is  nothing 
upon  the  record  brought  before  us  excepting  the  petition  and  amended 
petition  on  which  the  order  is  founded. 

The  petition  is  not  very  voluminous,  but  there  is  enough  in  the  pe- 
tition to  show  that  Countee  was  the  assignee  of  a  lessee,  and  Armstrong 
the  assignee  of  the  reversion. 

According  to  the  terms  and  conditions  of  the  lease  he  was  bound  to 
pay  the  taxes  and  rent,  and  if  he  failed  to  pay  the  rent  as  it  became  due, 
the  lessor,  his  heirs  and  assigns,  liad  the  right  to  re-enter,  take  possession 
and  put  an  end  to  the  lease;  that  the  defendant,  Countee,  failed  to  pay 
the  rent  as  it  had  become  due,  and  the  taxes;  that  demand  had  been  prop- 
erly made  on  the  premises  when  the  rent  became  due,  and  that  his  rights 
under  the  lease  came  to  an  end.  The  petition  alleges  that  he  still  remains 
in  possession  and  refuses  to  pay  the  taxes  and  rent,  has  suffered  waste, 
and  that  plaintiff,  the  assignee  of  the  reversion,  will  suffer  irremediable 
damages  in  this  respect,  and  prays  for  possession,  paymtnt  and  the  for- 
feiture of  the  lease. 

The  right  of  re-entry  secures  a  lien  for  payment  of  rent.  Stephenson 
et  al.  V.  Haines  et  al..  16  O.  S.,  478.  A  lien  which  secures  the  payment 
of  the  rent,  and  the  further  allegation  in  the  petition,  that  the  defendant 
in  possession  is  doing  great  injury  to  the  premises,  and  that  the  plaintiff 
will  suffer  a  great  loss,  brings  the  case  clearly  within  the  provision  of  the 
code,  which  authorizes  the  appointment  of  a  receiver,  and  the  judge  of 
the  court  below  was  justified  in  appointing  one. 

It  appears,  by  an  answer  filed  in  this  court,  that  after  the  case  was 
pending,  the  case  was  tried  before  the  common  pleas,  resulting  in  a  judg- 
ment for  plaintiff  below,  which  judgment  is  in  full  force.  This  deter- 
mined that  Countee's  rights  under  the  lease  had  come  to  an  end.  and  that 
he  had  no  right  of  possession  when  the  receiver  was  appointed. 

After  judgment  in  rtiat  action,  the  receivership  was  discharged,  and 
the  amount  collected  by  the  receiver  paid  over  to  the  party  entitled  there- 
to, so  that  in  either  aspect  of  the  case,  the  prayer  to  set  aside  the  appoint- 
ment of  the  receiver  ought  not  to  be  granted,  and  the  judgment  below  is 
affirmed. 

Simeon  M.  Johnson,  for  plaintiff  in  error.  . 

Hoadly,  Johnson  &  Colston  and  Caldwell  &  Caldwell,  for  defendant 
in  error. 
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296  CORPORATIONS— LIMITATIONS. 

[Cuyahoga  Common  Pleas  Court,  November  27,  1882.] 

E.  A.  BALDWIN  et  al.  v.  ATWATER  COAL  CO.  et  al. 

A  contract  of  subscription  of  stockholders,  though  not  in  writing,  arises  from  the 
stock-holder's  implied  assent  to  the  provisions  of  the  statute,  and  his  liability  is 
barred  by  the  statute  of  limitations  six  years  after  the  company  becomes  insol- 
vent, whether  or  not  the  fact  of  its  insolvency  was  generally  known. 

HAMILTON,  J. 

The  petition  in  this  case  is  one  in  equity,  brought  against  the  com- 
pany and  its  stockholders  by  tliese  plaintiffs,  who  had  obtained  a  judg- 
ment which  is  still  subsisting,  the  object  of  the  petition  being  to  subject 
unpaid  stock  subscriptions  and  also  the  individual  liability  of  the  stock- 
holders to  the  payment  of  the  plaintiff's  claim  and  for  an  adjustment  of 
the  amounts  due  by  the  company  to  its  several  creditors,  and  for  a  judg- 
ment or  decree  determining  the  amount  of  assets  on  hand,  ordering  a 
distribution  of  them,  subjecting  the  stockholders'  liability  upon  unpaid 
subscriptions  and  the  individual  liability  to  the  payment  of  tlie  claims 
of  the  plaintiffs  and  all  other  creditors  w'ho  may  clioose  to  come  in  and 
take  advantage  of  this  proceeding,  the  suit  being  brought  by  the  plaintiffs 
for  themselves  as  well  as  for  all  other  creditors.  One  of  the  defenses  as 
to  the  second  cause  of  action  in  this  case,  which  is  to  enforce  the  statu- 
tory liability  of  the  stockholders,  is  that  the  administrators  of  one  Hewitt, 
who  were  made  parties  to  this  petition  in  terms,  are  within  the  jurisdiction 
of  this  court,  and  have  not  been  served  with  process,  and  therefore  there 
is  a  defect  of  parties. 

Another  defense  is  that  the  debt  sued  upon  in  this  case  and  represent- 
ed by  the  plaintiffs  is  upon  a  judgment  that  was  rendered  against  the  com- 
pany on  the  twenty-ninth  of  October,  1873 :  that  the  company  at  that  date, 
and  ever  since,  has  been  wholly  insolvent,  and  that,  therefore,  the  liabili- 
ty fo  this  suit — the  stockholders'  liability  to  this  suit — arose  more  than  six 
years  ago,  and  is  therefore  barred  by  the  statute  of  limitations. 

A  demurrer  is  filed  to  these  defenses  by  the  plaintiffs,  and  also  an- 
other demurrer  by  another  party  who  seems  to  be  a  creditor,  and  it  is 
upon  tlie  hearing  of  tTiese  demurrers  that  the  case  comes  before  the  court. 

As  to  the  defense  set  up  in  the  answer  of  Ingersoll — that  the  admin- 
istrators of  Hewett  are  within  the  county  and  they  have  not  been  served 
with  process  and  therefore  there  is  a  defect  of  parties — I  think  it  consti- 
tutes no  defense  to  this  action;  they  are  made  parties,  and  they  simply 
have  not  yet  been  served.  The  demurrer,  then,  in  that  respect  will  be 
sustained  to  that  defense. 

But  the  main  issue  and  the  main  contention  before  the  court  is  as  to 
whether  the  statute  of  limitations  has  run  against  this  claim;  and  that 
question  is  to  be  determined  mainly,  I  apprehend,  upon  the  fact  of  wheth- 
er or  not  the  obligation  of  these  stockholders,  which  they  have  come  under 
in  reference  to  their  individual  liability,  is  a  contract  obligation  or  a  stat- 
utory obligation,  and  if  a  contract  obligation,  whether  it  be  one  in  writ- 
ing. If  it  be  in  writing,  tlhen  their  liability,  it  is  conceded,  runs  under  our 
statute  for  fifteen  years.  If  it  be  an  implied  contract  or  a  statutory  lia- 
bility, then  the  claim  is  barred  in  six  years,  unless  there  exists  something 
else  in  this  case  to  take  it  out  of  that  statute ;  or,  in  other  words,  unless  it 
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be  true  that  the  statute  does  not  begin  to  run  upon  the  mere  insolvency 
of  the  company,  but  begins  to  run  when  that  insolvency  is  ascertained. 

The  constitutional  provision  in  reference. to  dues  from  corporations 
is  as  follows:  "Dues  from  corporations  shall  be  secured  by  such  individ- 
ual liability  of  the  stockholders  and  other  means  as  may  be  prescribed 
by  law,  but  in  all  such  cases  each  stockholder  shall  be  liable  over  and 
above  the  stock  by  him  or  her  owned,  and  any  amount  unpaid  thereon, 
to  a  further  sum  at  least  equal  in  amount  to  such  stock." 

There  is  a  provision  also  of  the  statute,  which  was  passed  for  the  pur- 
pose of  carrying  out  that  provision  of  the  constitution,  which  reads  in 
substance:  ''That  all  stockholders  of  any  railroad,  turnpike  or  plank 
road,  magnetic  telegraph  or  bridge  company,  or  any  joint  stock  com- 
pany organized  under  the  provisions  of  this  act,  shall  be  deemed  and  held 
liable  to  an  amount  equal  to  their  stock  subscribed  in  addition  to  said 
stock,  for  the  purpose  of  securing  the  creditors  of  such  company."  It 
has  been  suggested  that  it  is  possible  that  it  is  an  obligation  tl^at  is  created 
by  the  force  of  the  constitution  itself,  and  therefore  not  an  obligation 
created  by  the  statute  in  any  sense,  and  therefore  does  not  fall  within  the 
statutory  provision  in  reference  to  limitations  that  provide  that  in  all 
cases  the  statute  shall  run  against  all  acts  or  all  causes  of  action  created 
by  the  statute,  but  that  it  is  created  by  the  constitution  itself,  and  falls 
under  the  tenth  subdivision  in  reference  to  the  statute  of  limitations,  which 
provides  for  a  limitation  of  ten  years  in  reference  to  all  other  cases  not 
hereinbefore  provided  for,  being  an  action  for  relief.  In  reference  to 
that  subject  I  am  inclined  to  the  opinion,  from  a  reference  to  all  the  au- 
tEorities  that  have  been  cited,  and  they  have  been  very  numerous,  that 
the  obligation  does  not  grow  out  of  fhe  mere  passage  or  adoption  of  this 
clause  of  the  constitution,  nor  of  the  mere  passage  of  the  statute  upon  the 
subject,  but  does  arise  by  force  of  a  contract  obligation  of  some  sort; 
that  it  is  neither  in  a  strict  sense  a  statutory  obligation  created  by  the  stat- 
ute, nor  is  it  created  by  the  provision  of  the  constitution  itself. 

Some  question  has  been  made  as  to  whether  such  a  provision  in  the 
constitution  is  self-executing  in  its  nature,  and  could  be  executed  at  all, 
or  be  of  any  force  or  validity  without  the  statute ;  but  it  is  unnecessary  to 
discuss  that  question  in  the  view  that  I  take  of  tlie  matter,  for  in  either 
event  it  seems  to  me,  under  the  uniform  decisions  on  the  subject,  that  it 
is  not  the  mere  granting  of  the  charter,  the  adoption  of  the  constitution, 
or  the  enactment  of  the  statute,  that  creates  the  liability,  but  that  some 
further  act  must  be  done  by  the  stockholder  in  some  way  giving  his  assent 
and  coming  under  the  provision  of  the  law;  that  his  contract  thus  made 
was  either  an  implied  or  an  expressed  one — that  it  is,  in  short,  a  contract 
obligation. 

The  most  serious  question,  as  it  seems  to  me,  in  this  whole  case  is, 
whether  or  not  this  is  a  contract  in  writing.  It  is  said,  with  very  much 
force,  that  when  the  statute  prescribes  that  in  order  to  organize  the  com- 
pany under  the  statute  there  must  be  a  subscription,  it  provides  the 
method  how  it  shall  be  done :  That  stock  books  shall  be  opened  and  sub- 
scriptions shall  be  taken,  and  that  subscription  being  in  writing,  our 
supreme  court  has  said:  That  the  stockholder's  liability  upon  his  sub- 
scription, so  far  as  it  relates  to  the  payment  of  amounts  thus  contracted 
to  be  paid,  covered  by  the  stock,  is  in  writing.  Such  was  the  holding  in 
the  case  of  Warner  v.  Callender  et  al,  20  O.  S.,  190,  they  held  that  the 
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stock  subscription  is  a  contract  in  writing,  and  ttiat  the  statute  of  limi- 
tation runs  against  it  fifteen  years  after  the  demand  and  the  call  has  been 
made  for  a  payment  of  an  assessment  upon  the  stock,  and  a  failure,  when 
due  by  the  terms  of  the  call,  to  pay.  It  commences  to  run  then,  so  that 
it  may  be  that  for  some  portion  of  the  stock  subscription,  as  stock,  the 
statute  of  limitations  may  not  run  out  for  many  years;,  it  may  be  a  sub- 
sisting obligation  for  twenty,  thirty,  forty  or  fifty  years,  even;  that  it  de- 
pends on  the  assessment  being  made  by  the  directors,  and  the  call  being 
made  and  the  refusal  to  pay;  then  the  statute  begins  to  run  against  these 
calls. 

It  is  further  said  that  it  is  entirely  immaterial  what  may  be  the  form 
of  this  subscription.  A  party  writing  his  name,  simply  taking  upon  a 
subscription  book  a  certain  amount  of  stock,  need  not  write  out  his  con- 
tract in  full,  and  in  the  15  O.  S.  our  supreme  court  has  signified  by  an  ex- 
pression of  opinion  there  that  the  form  of  the  subscription  is  immaterial, 
and  it  is  immaterial  whether  it  is  upon  the  stock  book  or  not.  Indeed 
they  go  so  far  as  to  say  that  subscriptions  to  stock  in  a  stock  book  are 
not  at  all  essential,  and  not  the  only  means  by  which  companies  can  issue 
their  stock.  I  think,  therefore,  even  if  all  the  terms  of  the  contract 
are  not  written  out  over  the  subscription  that  the  statute  steps  in  and 
supplies  the  terms  of  the  contract,  to-wit:  that  they  shall  pay  precisely 
as  the  statute  designates  payment,  and  that  that  shall  be  implied  and 
added  to  the  stipulations  which  they  have  put  in  writing,  and  become  a 
part  of  the  contract  just  as  fully  as  though  it  had  been  written  out  in 
full  just  what  the  statute  prescribes  shall  be  done;  and  from  this  it  is  also 
argued  that  you  cannot  stop  with  mere  subscriptions  and  payments  in  re- 
ference to  the  stock,  but  that  it  goes  further  and  should  go  further  and 
put  into  that  contract  other  statements  provided  by  statute,  to-wit:  The 
statement  that  they  will  become  liable  to  pay  their  individual  liability  as 
provided  by  statute,  and  just  as  fully  and  completely  as  though  it  had 
been  therein  written ;  and  there  is  a  good  dpal  of  force  in  that  suggestion. 
In  the  11  O.  S.,  in  a  case  known  as  the  boiler  case,  where  certain  boilers 
were  ordered  to  be  manufactured  for  use  in  a  manufacturing  establish- 
ment, it  was  held:  That  the  parties  making  it  for  a  particular  use  sub- 
stantially guaranteed  and  warranted  tfhat  the  boiler  should  be  suitable  for 
the  purposes  designed,  and  that  any  latent  defect  even  was  covered  by 
that  warranty,  though  they  may  have  acted  in  perfect  good  faith,  and 
that  such  being  the  law  of  the  case,  there  was  a  contract,  as  it  is  said,  a 
stfpulation  of  the  contract  added  to  the  express  terms  of  the  contract  by 
the  law. 

It  is  also  stated  by  Mcllvaine,  Justice,  in  the  case  of  Alexander  v. 
Jacoby,  23  O.  S.,  358,  where  the  question  arose  as  to  ttie  construction  of 
a  bond,  who  might  sue  upon  it  in  attachment:  that  in  the  construction  of 
that  bond  we  were  to  take  as  well  the  terms  of  the  bond  as  the  law  under 
which  It  was  authorized,  and  that  it  was  to  be  construed  the  same  as 
though  the  statute  itself  was  incorporated  in  the  bond  and  was  of  equal 
binding  force  and  validity  as  though  it  had  been  incorporated  in  the  bond. 

It  is  also  said,  in  Parsons  on  Contracts,  that  it  is  entirely  unnecessary, 
when  parties  are  making  a  contract,  to  put  in  what  the  law  itself  implies; 
that  It  will  be  presumed  that  they  contracted  in  reference  to  the  law,  and 
even  that  if  they  put  it  in,  that  it  is  entirely  unnecessary;  that  they  would 
have  put  it  in  had  their  attention  been  called  to  it,  but  they  must  be  con- 
clusively presumed  to  have  made  their  contract  witE  reference  to  it.    The 
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contract  is  therefore  to  be  interpreted  as  though  it  were  in  and  stated; 
but  all  of  these  questions  arise  out  of  the  construction  that  is  to  be  placed 
upon  a  bond  rat!her  than  under  any  statute  of  Hmitations;  and  in  cases 
where  a  contract  is  sought  to  be  made  between  two  parties  and  it  is  to 
supply  any  deficiency  in  a  contract  as  therein  expressed  as  between  these 
parties.     Here  is  a  case  where  the  stockholders  are  making  a  contract 
with  the  company  in  reference  to  the  parties  that  are  then  contracting. 
They  must  contract  and  are  bound  to  contract  with  reference  to  the 
statute  governing  that  contract,  but  it  is  said  that  they  also  in  this  case 
are  making  a  contract  with  the  creditors,  the  future  creditors  of  the  cor- 
poration.    Now  is  this  true?    The  obligations  of  the  stockholders  in 
reference  to  their  individual  liability  grow  out  of  their  assent  to  the  com- 
ing under  the  operation  of  the  statute,  manifested  in  some  way.     To  that 
extent  it  may  be  manifested  by  subscribing  in  the  book,  it  may  be  mani- 
fested by  taking  stock  witliout  subscribing  in  the  book.     It  may  be  man- 
ifested in  any  other  way  that  indicates  by  their  acts  an  assent  to  the  terms 
of  the  statutes.     But  if  they  manifest  their  assent,  do  they  also  make  a 
contract  with  other  parties  than  whom  they  are  contracting  with?    In 
every  case  that  I  have  been  able  to  find  in  the  books,  there  has  been 
some  sort  of  a  writing.     It  is  not  at  all  necessary  to  the  validity  of  stock — 
or  the  organization  of  stock  companies,  as  a  general  proposition,  at  least 
independent  of  the  statute — that  they  be  compelled  to  sign  a  stock-book; 
but  if  they  manifest  their  assent  to  it,  in  any  way  become  members  of  the 
corporation  and  accept  the  benefits  of  it,  they  are  held  bound  by  the  pro- 
visions of  the  statute  governing  it.     Now,  shall  it  be  said  that  because 
they  liave  manifested  their  assent  in  writing,  that  that  makes  them  as- 
sume all  the  liabilities  in  writing  to  other  parties  than  whom  they  con- 
tracted with?     In  other  words,  does  the  written  assent  become  a  contract 
with  outside  parties?     It  seems  to  me  to  be  extending  the  doctrine  fur- 
ther than  I  have  been  able  to  find  any  case  extending  it,  and  that  the  lia- 
bility grows  up  out  of  the  assent,  and  so  far  as  the  books  indicate  upon 
the  subject  in  any  of  the  authorities  that  I  have  seen,  it  is  entirely  imma- 
terial how  that  assent  is  made.     It  cannot  be  said,  in  my  judgment,  to  be 
a  written  contract,  because,  in  the  course  of  the  formation  and  for  the 
purpose  of  forming  the  stock  company,  they  have  subscribed  a  stock 
book.     It  was  not  the  intention  to  make  a  contract  with  anybody  else; 
they  were  not  professedly  there  for  any  such  purpose. 

Then  again :  When  a  creditor  has  a  simple  debt,  without  any  writ- 
ing about  it,  one  way  or  the  other,  he  must  sue  th€  company  within  six 
years,  or  he  cannot  recover.  Are  the  stockholders  bound  absolutely 
to  fifleen  years  and  the  company  released  by  a  failure  to  sue?  Is  it  to 
be  interpreted  in  that  way?  Are  they  bound  substantially  as  sureties  for 
the  company  after  the  company  is  released;  but  if  it  is  an  absolute  con- 
tract, and  a  contract  in  writing  at  the  time  they  sign  it,  then  they  arc 
bound  unconditionally.  Again,  it  would  seem  that  the  obligation  of  all 
stockholders  must  be  of  the  same  binding  force  and  effect;  yet  a  trans- 
feree of  stock  never  signs  anything;  he,  therefore,  has  made  no  contract 
in  writing,  and  it  is  difficult  to  see  how  he  has  in  any  way  come  under  the 
obligation  of  a  written  contract  as  such.  I  have,  therefore,  reached  the 
conclusion,  and  I  have  done  so  with  a  good  deal  of  hesitation,  that  this 
contract  is  not  a  contract  between  the  creditors  and  stockholders  in  vmt- 
ing;  that  it  is  immaterial  how  that  assent  is  expressed,  whether  they  hap- 
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pen  to  express  it  by  letter  to  somebody  in  writing  or  by  their  dealings 
in  any  other  way;  anything  that  expresses  their  assent  holds  them,  and 
holds  them  by  the  implied  miplications  of  the  law,  and  such  seems  to  be 
the  language  in  every  one  of  the  authorities  to  which  I  have  been  cited. 
The  first,  of  Comstock's  Report,  holds  that  language  exactly;  that  it  is 
an  implied  obligation.  Justice  Swayne,  in  the  92  U.  S.,  holds  the  same 
language — that  it  is  an  implied  obligation;  and  so  in  the  supreme  court  of 
California  they  hold  the  same  language,  that  it  is  an  implied  obligation; 
and  in  Field  on  Corporations,  perhaps  section  74  of  his  work,  he  says  the 
question  directly  came  before  the  supreme  court  of  California,  and  ttiey 
held  there  that  the  statute  of  limitations  ran  in  favor  of  the  stockholders 
after  six  years  upon  a  similar  contract  obligation,  and  tHat  it  run  in  the 
same  manner  as  it  did  against  the  corporation.  Such  was  the  holding 
in  the  instance  of  Comstock — that  the  statute  of  limitations  ran  there  in 
six  years;  and  such  was  the  liolding  in  the  3  Allen,  p.  42,  also,  and  in  92 
U.  S.,  where  the  same  doctrine  was  held. 

If  I  am  correct  in  that,  the  only  question  remaining  is:  When  the 
statute  of  limitations  commences  to  run  in  favor  of  stockholders  upon 
their  individual  liability,  does  it  commence  to  run  when  the  company 
becomes  insolvent,  or  does  it  commence  to  run  when  it  is  known  to  be 
insolvent?  The  doctrine  in  the  17  O.  S.  is  that  stockholders  may  be 
sued  whenever  tfhe  company  becomes  insolvent  or  whenever  the  debt  can- 
not be  collected  against  the  company  by  the  ordinary  processes  of  law. 
But  it  is  said:  How  can  we  ascertain  when  that  happens?  A  corpora- 
tion is  private  in  its  character;  no  one  has  access  to  their  books;  no 
one  knows  anything  about  the  facts;  how  can  you  ascertain  or 
how  can  you  take  knowledge  of  that  fact?  And  shall  they,  in 
their  close  corporation,  be  permitted  to  say  that  the  statute  of  limita- 
tions is  running  against  somebody  without  their  knowledge  of  the 
fact  that  they  have  any  cause  of  action  against  the  stockholders?  On 
the  other  hand  it  is  said:  You  have  six  vears  in  which  to  collect  vour 
debt  against  the  company,  you  have  six  years  in  which  to  ascertain  the 
fact  wliether  you  can  get  it  or  not  by  the  ordinary  processes  of  law.  If 
you  are  negligent  during  that  time  and  do  not  take  any  steps  to  ascertain 
that  fact,  you  are  responsible,  and  no  one  else;  that  the  liability  com- 
mences whenever  the  company  is  insolvent  in  fact. 

•  I  believe  it  to  be  a  principle  of  the  statute  of  limitations  that  mere 
Ignorance  of  the  fact  that  there  is  a  liability  does  not  prevent  the  statute  of 
limitations  running,  unless  there  is  some  exception  to  that  effect.  Par- 
sons on  Contracts,  page  372,  holds  this  language:  The  statute  begins 
to  run  whenever  fhe  plaintiff,  the  creditor,  could  bring  his  action,  and 
not  when  he  knew  he  could.  Thus,  it  is  said,  when  one  promises  to  pay 
when  able,  as  soon  as  he  is  able,  the  statute  runs,  although  the  creditor 
did  not  know  it."  And  the  note  appended  to  that  cites  a  great  many 
authorities,  and  among  the  rest  the  4  O. ;  and  the  doctrine  is  simply  and 
fulfy  stated,  it  seems  to  me,  in  the  case  in  the  4  O.:  That  it  does  not 
depend  upon  the  knowledge  of  the  party  one  way  or  other,  unless  there  is 
some  exception  to  the  statute's  running  in  the  statute  itself;  and  see  13 
Allen,  page  42.  I  am,  therefore,  of  the  opinion  that  the  supreme  court, 
having  determined  the  fact  that  the  statute  of  limitations  commences  to 
run,  whether  the  party  knows  it  or  not,  and  commences  to  run  upon  in- 
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solvency,  that  tlie  statute  in  this  case  has  run,  and  the  demurrer  will  be 
overruled. 

The  case  was  argued  for  plaintiffs  by  A.  H.  Weed  and  Judge  W.  W. 
Boynton,  and  for  defendants  by  Judge  S.  E.  Williamson,  John  Hutchins 
and  C.  C  Baldwin. 


FRAUDULENT  CONVEYANCE— UNDUE  INFLUENCE.         304 

[Hamilton  District  Court,  November  18,  1882.] 

Johnston,  Moore  and  Smith,  JJ. 

CHRISTOPHER  SCHMELZ  v.  ELIZA  C.  MICHELSON. 

1.  Defendant  is  not  entitled  to  a  jury  in  an  action  by  a  creditor  under  section  6344, 

Revised  Statutes,  to  set  aside  a  fraudulent  conveyance,  the  claim  not  being 
reduced  to  judgment. 

2.  A  creditor  who  has  been  induced  to  act  as  the  channel  through  which  an  insol- 

vent debtor  transfers  his  property  to  his  wife,  is  not  estopped  to  contest  the 
conveyance,  if  the  relations  of  the  parties  will  be  deemed  nduciary,  and  their 
acts  the  result  of  undue  influence. 

Error  to  the  Superior  Court. 

SMITH,  J. 

The  petition  in  error  in  this  case  is  to  reverse  a  judgement  of  the  su- 
perior court  of  Cincinnati,  recovered  by  Eliza  C.  Michelson  against 
Christopher  Schmelz,  the  plaintiff  in  error. 

It  appears  from  the  record  in  this  case  that  Mrs.  Michelson,  whose 
maiden  name  was  Eliza  Schmelz,  was  an  orplian,  brought  up  in  the  State 
of  Pennsylvania.  Her  father  died  when  she  was  seven  years  of  age,  and 
her  mother  when  she  was  much  younger. 

When  she  was  nineteen  years  old,  at  the  instance  and  request  of 
Schmelz,  the  defendant  below,  she  came  to  this  city  to  reside.  He  "was 
her  uncle,  I  think  her  sole  uncle  on  her  father's  side,  and  she  resided 
with  him,  made  his  house  her  home.  After  a  short  time  she  went  out  to 
service  to  work,  coming  back  to  assist  him  as  he  required  it  and  making 
his  house  her  residing  place. 

After  having  been  here  a  few  months,  at  his  instance,  she  sent  to 
Pennsylvania  to  her  former  guardian  to  send  to  her  certain  moneys  which 
belonged  to  her,  being  $986,  to  which  she  was  entitled. 

Her  guardian  sent  this  moneyjn  the  form  of  a  check  payable  to  her 
order.  As  soon  as  it  was  received  she  indorsed  it  to  Schmelz  who  took 
tlie  money  and  used  it,  giving  her  no  receipt,  no  note,  no  voucher  of  any 
kind. 

Shortly  after  that  he  represented  to  her  that  he  was  likely  to  be  an- 
noyed by  certain  creditors  who  lived  at  New  Richmond,  and  that  he 
wished  to  transfer  his  property  into  his  wife's  name,  and  that  as  the  con- 
veyance could  not  be  made  directly  to  his  wife,  he  desired  that  she  might 
be  the  channel  of  conveyance,  that  it  might  be  conveyed  to  her  first  and 
then  to  his  wife.    There  was  no  consideration  for  the  conveyance.  ^ 

After  that  she  had  a  prospect  of  marriage  and  did  marry  Mr.  Mich- 
elson, but  before  that  she  married  or  about  the  time  she  married,  she  de- 
sired to  receive  the  money  which  she  deposited  with  Schmelz. 

He  made  various  excuses  and  refused  to  pay  her.  One  was,  that  he 
had  held  it  for  a  good  while  and  saw  no  reason  why  he  could  not  hold 
it  longer  and  she  ought  to  be  satisfied;  another  was,  that  he  would  re- 
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member  her  in  his  will;  but  the  third  and  more  emphatic  remonstrance 
was,  that  he  had  put  his  property  out  of  his  hands  and  as  she  had  aided 
him  in  that  conveyance,  she  could  not  help  herself. 

This  petition,  therefore,  was  filed  under  the  17th  section  of  the  old 
insolvent  act,  section  6344,  Revised  Statutes,  which  permits  a  creditor 
before  judgment  to  commence  proceedings  before  the  court  of  common 
pleas  to  set  aside  a  fraudulent  conveyance  in  behalf  of  all  the  creditors. 

First,  there  was  a  demurrer  to  the  petition,  the  petition  setting  forth 
substantially  the  facts  as  stated.  The  demurrer  was  overruled.  Defend- 
ant filed  an  answer  denying  the  allegation  and  saying  the  conveyance  was 
made  in  the  due  course  of  business.  Upon  the  trial  the  court  found  for 
plaintiff  and  entered  judgment  setting  aside  the  conveyance. 

The  first  error  assigned  is  that  the  court  refused  a  trial  by  jury. 

It  is  not  necessary  to  consider  that  question.  This  is  an  action  in 
chancery  and  the  party  is  not  entitled  to  a  jury. 

The  court  overruled  the  demurrer  and  refused  to  grant  a  new  trial. 

1  suppose  it  is  true  as  claimed  by  plaintiff  in  error,  that  ordinarily 
where  two  or  more  parties  have  united  in  an  illegal  act  or  in  a  fraudulent 
conveyance  for  the  purpose  of  defrauding  the  creditors  of  one,  the  law 
leaves  them  where  it  finds  them. 

But  there  are  certain  exceptions  to  the  rule.  Sometimes  for  reasons 
of  public  policy,  the  law  will  permit  one  of  the  parties  to  sue  the  other, 
as  for  money  lost  by  gambling,  althotigli  both  participate  in  the  illegal 
act;  and  suit  may  be  maintained  to  recover  it  back;  so  where  usury  has 
been  paid  for  the  use  of  money,  the  law  permits  a  man  to  recover  it  back. 
These  are  for  reasons  of  public  policy. 

Another  exception  is  where  the  parties  are  not  in  pari  delicto. 
Where  there  have  been  circumstances  of  imposition  or  hardship,  where  un- 
due influence  has  been  used;  where  there  is  great  inequality  of  age  or 
position  by  which  one  has  obtained  an  advantage  over  another,  and  the 
parties  are  not  in  pari  delicto,  the  law  permits  relief  to  the  one  least  in 
fault.  Where  one  of  the  parties  stands  in  the  relation  of  parent  and  chiTd, 
guardian  and  ward  or  in  some  other  fiduciary  relation,  or,  as  is  sometimes 
said,  in  loco  parentis  to  the  other,  then  the  law  will  permit  the  person  in- 
jured to  obtain  relief. 

This  doctrine  is  laid  down  1  Story  Equity  Jurisprudence,  section  300; 
Bigelow  on  Frauds  p.  339,  and  numerous  cases  cited  by  counsel  in  their 
brief. 

Does  this  doctrine  apply  to  the  facts  of  this  case?  The  plaintiff  was 
an  orphan  just  arrived  at  the  age  of  majority,  the  defendant  was  her  sole 
paternal  uncle,  at  whose  house  she  made  her  home  when  she  was  out  of 
employment.  She  depended  upon  her  daily  work  for  her  daily  bread. 
He  was  a  shrewd  business  man,  having  the  advice  of  skillful  counsel  in 
conducting  this  arrangement.  But  the  fact  itself  shows  the  great  in- 
equality of  the  parties.  That  he  should  get  control  of  her  money,  and 
surrender  to  him  nearly  a  thousand  dollars  of  her  patrimony  without 
any  note,  any  receipt,  or  any  promise  to  restore  it,  speaks  volumes. 

It  seems  to  me  that  there  was  a  constraint  or  undue  influence  exer- 
cised over  her  in  procuring  this  money,  and  it  shows  the  relation  of  the 
parties  existing  at  that  time. 

Neither  does  it  appear  m  this  case  that  there  were  any  other  creditors 
except  this  girl;  for  the  plaintiff  having  advertised  four  weeks  for  creditors 
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to  come  and  present  their  claims  as  the  statute  requires,  not  a  single 
creditor  has  come  in. 

It  seems  to  us  very  clear  that  the  evidence  presented  in  the  bill  of  ex- 
cepfions  fully  brings  the  plaintiff  below  within  that  class  of  cases  where 
the  parties  are  not  in  pari  delicto  and  where  the  person  who  is  least  in  the 
wrong  is  entitled  to  relief. 

Judgment  affirmed. 

C.  H.  Blackburn,  for  plaintiff  in  error. 

Wilby  &  Wald,  for  defendant  in  error. 


BILLS  AND  NOTES— STTRETIES.  306 

[Hamilton  District  Court,  October  Term,  1882.1 

Johnston,  Moore  and  Smith.  JJ. 
LOUIS  FISCHER  v.  H.  H.  PENTERMAN. 

1.  One  who  puts  his  name  on  the  back  of  a  note  before  it  is  given  is  an  original 

promisor   or  surety   in   this   state. 

2.  Under  what  circumstances  payment  of  interest  in  advance  on  a  note  will  not  dis- 

charge the  surety. 

Error  to  the  Superior  Court. 

SMITH,  J. 

Error  to  the  superior  court  of  Cincinnati  to  reverse  a  judgment  re- 
covered by  Penterman  against  Fischer,  upon  a  promissory  note  given  by- 
one  Dorman  to  Penterman,  for  $1,500,  payable  in  one  year,  with  8  percent, 
interest  to  the  order  of  Penterman,  on  the  back  of  which  Fischer  put  his 
name  before  the  money  was  loaned,  and  the  money  was  loaned  upon  the 
strength  of  his  name.  Two  defences  are  set  up;  first,  that  Fischer  was 
simply  a  guarantor,  and  as  a  guarantor  was  entitled  to  notice  of  non-pay- 
ment by  fhe  principal.  Second,  that  after  the  note  became  due,  an  ex- 
tension of  time  was  granted  to  the  principal  without  the  knowledge  of 
Fisher.  As  to  the  first  defense,  it  appears  from  the  evidence  that 
Fischer  put  his  name  upon  the  back  of  the  note  before  it  was  given  and 
there  is  no  evidence  to  limit  or  qualify  his  liability.  The  law  of  this  state 
is  well  settled  that  he  became  an  original  promisor  or  surety  and  not  a 
grantor.  Seymour  &  Co.  v.  Mickey,  15  O.  S.,  515;  Greenough  v.  Smead, 
3  O.  S.,  415;'Bright  v.  Carpenter  et  al.,  9  O.,  139;  Robinson  v.  Abell,  17 
O.,  42[  Champion  et  al.  v.  Griffith,  13  O.,  228.  The  second  defense  is 
that  after  the  note  became  due  an  extension  of  time  was  granted  by  Penter- 
man, the  holder,  to  Dorman,  the  maker.  The  facts  which  it  is  claimed 
establish  this  extension  of  time  are  these:  The  note  was  made  on  the 
10th  of  May,  1876,  for  the  sum  of  $1,500  payable  in  one  year,  with  in- 
terest at  8  per  cent.     At  the  end  of  the  year  to-wit:  on  the  10th  of  May, 

1877,  Dorman  paid  up  one  year's  interest,  nothing  being  paid  on 
account  of  the  principal.    Two  or  three  days  before  the  10th  of  May, 

1878,  Dorman  paid  another  year's  interest,  which  was  indorsed  by  Penter- 
man upon  the  note  in  these  words:  "Received  interest  on  this  note  to 
May  10th,  1878." 

This  was  in  fact  paid  some  two  or  three  days — ^possibly  a  week  before, 
and  it  is  claimed  that  by  the  payment  of  this  last  interest  and  the  indorse- 
ments upon  the  note  as  payment  up  to  May  10, 1878,  there  was  a  payment 


i 


1 


Vol.  Vlll.  LAW  BULLKTIN.  541 


306  Fischer  v.  Peiilertnaii. 


of  interest  in  advance  for  the  two  or  three  days  prior  to  May  10,  1878, 
which  operated  as  an  extension  of  time  for  this  period,  and  as  a  legal  re- 
sult the  surety  is  discharged.  The  court  below  held  otherwise,  and  gave 
judgment  for  plaintiff.  The  case  has  been  very  fully  and  elaborately 
argued  by  counsel  upon  both  sides,  orally  and  by  briefs.  It  is  rare  that  a 
case  IS  presented  with  so  much  care  and  industry. 

What  facts  may  operate  as  an  extension  of  time  by  which  a  surety 
is  discharged,  has  been  very  fully  considered,  and  much  discussed  in  the 
text-books  and  authorities.  It  is  conceded  on  both  sides  that  where  there 
is  an  agreement  upon  a  sufficient  consideration  between  the  maker  and 
holder  to  extend  the  time  of  a  note  past  due  without  the  consent  of  the 
surety,  that  will  operate  as  a  discharge  of  the  surety.  But  it  is  claimed  by 
the  defense  in  this  case  that  a-payment  of  interest  in  advance  by  the  maker 
after  the  note  becomes  due  is  in  itself  a  presumption  from  which  such  an 
agreement  may  be  inferred.  It  may  be  possibly  prima  facie  evidence  of 
an  extension,  but  as  stated  by  Mcllvaine,  J.,  in  Vore  v.  Woodford,  29  O. 
S.,  245,  it  is  a  presumption  of  fact,  not  a  presumption  of  law;  a  presump- 
tion of  fact  to  be  presented  to  the  jury  or  to  the  court  that  tries  the  case, 
but  like  all  other  presumptions  of  fact  to  be  considered  in  connection  with 
the  surrounding  circumstances  and  all  the  other  facts  in  the  case.  Tliere- 
fore  it  being  a  presumption  of  fact  to  be  considered  by  the  court  that  tries 
the  case,  the  court  may  consider  this  with  the  surrounding  circumstances 
and  especially  the  fact  in  this  case,  that  although  it  was  a  payment  per- 
haps two  or  three  days  before  the  year's  interest  became  due,  it  did  not 
profess  to  be  a  payment  in  advance,  but  a  payment  for  the  interest  which 
had  accrued  during  the  preceding  year.  Therefore  as  the  error  alleged 
in  this  case  is  that  the  finding  is  against  the  weight  of  testimony  we  should 
be  clearly  satisfied  that  it  is  so  before  reversing  the  judgment.  We  are 
not  so  satisfied  and  therefore  affirm  it.  But  upon  an  investigation  of  the 
case  so  fully  argued  and  presented  in  the  briefs,  it  is  not  so  clear  that  a 
payment,  in  advance  under  the  circumstances  presented  in  this  case,  does 
make  it  a  prima  facie  case  of  extension,  or  such  a  case  as  would  discharge 
the  surety.  There  is  one  class  of  cases  which  seem  to  have  followed  Ox- 
ford Bank  v.  Lewis,  8  Pick.,  458,  and  numerous  other  cases  in  Massachu- 
setts, Maine  and  Missouri.  In  that  case  it  appears,  a  no  e  was  pay- 
able in  bank,  and  when  the  note  became  due  it  was  ex- 
tended for  60  or  90  days  by  the  payment  of  interest  in  advance, 
and  it  was  held  that  such  payment  of  interest  in  advance  was  not  such  a 
case  of  extension  as  would  discharge  the  surety.  But  on  the  other  hand 
fhere  is  another  class  of  cases  cited  by  counsel,  Crosby  v.  Wyatt,  10  N. 
H.,  318:  Peoples  Bank  v.  Pearsons,  30  Vt.,  711,  and  others  where  it  was 
lield  that  where  interest  was  paid  in  advance  and  the  purpose  was  to  pro- 
cure delay,  or  obtain  an  indulgence  (which  seems  to  be  an  element  in  the 
opinion  of  the  court,)  then  such  payment  of  interest  in  advance  was 
equivalent  to  an  agreement,  and  would  be  prima  facie  evidence  of  an 
agreement  to  extend  the  time  of  payment  and  thus  discharge  the  surety. 
And  therefore  it  may  be  said,  perhaps,  that  where  interest  is  paid  in  ad- 
vance for  a  certain  time  with  intent  to  make  it  a  payment  in  advance  and 
thus  get  an  extension  of  time  for  that  period,  that  would  be  evidence  of 
an  agreement.  But  on  the  other  hand  where  by  the  mere  fact  of  paying 
the  interest  in  advance  there  is  no  purpose  to  obtain  delay  by  it,  but  it  is 
simply  perhaps  the  overlapping  of  a  longer  period,  for  which  the  payment 
was  intended  for  interest  already  accrued  and  the  payment  of  the  whole 
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year's  interest,  two  or  three  days  before  the  end  of  the  year  is  accidental 
rather  than  otherwise  it  would  be  a  harsh  rule  to  hold  that  such  a  payment 
operates  as  an  extension  of  time  so  as  to  discharge  the  surety. 

A  case  cited  and  very  much  reUed  upon  by  counsel  in  the  argu- 
ment was  Hubbard  v.  Ogden,  22  Kan.,  363;  but  in  that  case  it  appeared 
that  there  was  an  agreement  in  the  note  itself,  that  the  interest  was  to  be 
paid  in  advance,  and  after  the  note  matured,  the  interest  was  paid  some 
three  months  in  advance,  and  the  purpose  was  obvious,  to  obtain  an  ex- 
tension for  the  same  period. 

The  court  held  that  there  was  such  a  payment  in  advance  in  fact,  from 
whicTi  an  agreement  to  extend  the  time  might  be  presumed,  and  therefore 
held  that  the  surety  was  discharged. 

Now,  in  the  present  case,  there  is  no  agreement  to  extend  the  time 
of  payment.  There  was  no  purpose  proved  to  extend  the  time  of  pay- 
ment. The  only  fact  is  that  some  two  or  three  days  before  the  year's 
interest  had  accrued,  the  year's  interest  was  paid,  and  we  are  asked  to 
hold  that  there  was  an  intent  to  extend  the  time  of  payment,  or  to  infer 
an  agreement  to  extend  the  time  of  payment  for  the  two  or  three  days 
before  the  10th  of  May,  when  interest  became  due. 

We  think  under  the  circumstances  of  the  case,  and  considering  the 
time  and  object  of  this  payment,  that  such  would  be  a  harsh  ruling.  The 
case  heretofore  referred  to,  Vore  v.  Woodford,  supra,- is  somewhat  sim- 
ilar to  this,  but  there  the  questions  arose  under  the  charge  of  the  court, 
and  the  supreme  court  simply  affirmed  the  judgment  below,  saying  that 
the  plaintiff  in  error  had  no  ground  to  object  to  the  charge. 

The  case  of  Hamsbarger,  adm'r  v.  Kinnay,  13  Grat.,  511,  is  almost 
precisely  similar  to  the  case  at  bar.     The  syllabus  is  as  follows: 

"The  principal  obligor  having  been  remiss  in  paying  the  interest 
on  a  bond  promptly  as  he  was  required  to  do,  on  two  occasions,  when  he 
sent  an  agent  to  pay  the  interest  due,  directed  him  to  pay  the  interest  up 
to  a  period  when  the  interest  would  next  become  due.  This,  however, 
was  vollintar}'  on  his  part  and  not  required  by  the  obligee,  but  indorse- 
ments of  the  payments  were  made  upon  the  bond.  This  is  no  ground 
of  relief  to  the  surety." 

We  think  that  was  very  similar  to  this.  Dorman,  in  paying  a  year's 
jnrterest,  paid  it  some  two  or  three  days  before  it  was  due,  but  up  to  the 
end  of  the  year,  and  the  indorsement  of  the  payment  was  made  on  the 
note,  as  in  the  other  case  the  indorsement  was  made  on  the  bond.  But 
in  both  cases  the  payment  was  voluntary  and  not  required  by  the  obligee. 
It  is  hardly  necessary  to  read  this  case,  which  is  quite  full  in  discussing  the 
facts  and  the  law,  but  it  is  so  similar  to  this  case,  that  it  may  be  regarded 
as  an  authority  for  the  decision  of  this  case,  and  without  discussing  the 
various  questions  of  the  various  cases  presented,  and  to  show  to  what 
extent  they  do  or  do  not  apply  to  this  case,  it  is  sufficient  to  rest  upon  this 
case  and  affirm  the  judgment. 

Ambrose  Temple  for  plaintiff  in  error. 

Von  Seggern,  Phares  &  Dewald,  for  defendant  in  error. 
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308  ERROR. 

[Hamilton  District  Court,  October  Term,  1882.] 

Johnston,  Moore  and  Smith,  JJ. 

ANN  EVANS  v.  DAVID  JONES. 

Error  in  fact  cannot  be  assigned  upon  the  record  of  the  common  pleas;  error  appar- 
ent upon  the  face  of  the  record  only  may  be  assigned  by  petitio**  in  error  in  the 
district  cou'rt^  to  reverse  a  judgment  of  the  common  pleas,  in  an  action  originally 
commenced  m  that  court. 

Error  to  the  Common  Pleas  Court. 

JOHNSTON,  J. 

Jones  commenced  his  action  in  the  common  pleas  to  recover  against 
plaintiff  in  error  upon  a  promissory  note.  The  petition  was  in  the  usual 
form  setting  out  a  copy  of  the  note.  The  defendant  demurred  to  the  pe- 
tition. The  demurrer  was  overruled.  Thereupon,  at  about  the  last  day 
of  the  term,  a  judgment  was  entered  by  default  against  Mrs.  Evans  and 
her  husband.  At  the  next  term  of  the  court  a  motion  was  filed  by  them 
to  open  up  the  judgment  and  to  be  allowed  to  plead,  especially  as  to  the 
wife.  She  alleged  in  her  motion,  that  she  was  a  married  woman  during 
all  the  time  th^  suit  was  pending  and  at  the  time  the  note  was  made. 
The  motion  was  overruled  and  exception  taken.  This  petition  in  error 
is  prosecuted  by  her  now,  to  reverse  the  judgement  of  the  court  below,  for 
the  reason  that  it  is  void  as  to  her  in  that  at  the  time  she  was  and  is  a 
married  woman,  and  the  petition  did  not  contain  any  averment  that  she 
was  the  owner  of  a  separate  estate,  or  that  the  debt  was  contracted  on  the 
faith  of  or  for  the  benefit  of  any  separate  estate  belonging  to  her.  This 
petition  in  error  was  filed  more  than  two  years  after  the  entry  of  the  judg- 
ment in  the  common  pleas.  At  a  former  term  of  this  court,  a  motion  was 
disposed  of,  filed  by  defendant  in  error,  to  dismiss  the  petition,  ante  000. 
That  was  overruled  for  the  reason  that  under  section  6723,  Revised  Stat- 
utes, a  married  woman  may  file  a  petition  in  error  after  the  lapse  of  two 
years,  if  at  the  time  the  judgment  was  entered,  she  was  under  coverture. 
We  required,  however,  the  petition  in  error  to  be  verified  by  Ann  Evans, 
as  die  alleged  therein  the  fact  of  her  disability,  and  that  the  debt  was  not 
contracted  for  the  benefit  of  her  separate  estate,  nor  upon  its  credit.  Ot«r 
supreme  court  has  held  that  a  petition  in  error,  alleging  facts  not  apparent 
upon  the  face  of  the  record,  was  a  pleading  of  fact,  and  must  be  verified. 
SB  O.  S.,  244. 

An  answer  was  filed  by  defendant  to  the  allegations  of  fact.  There 
was  no  denial  of  the  allegation  of  coverture,  a  waiver  of  her  right  to  plead 
it  being  relied  upon,  and  there  was  a  reply  to  this  filed. 

The  cause  was  submitted  to  this  court  upon  its  merits  for  decision. 
Construing  sections  6708  and  6709,  Revised  Statutes,  together,  the  right 
of  the  plaintiff  in  error  to  allege  errors  in  fact,  for  reversal  of  the  judg- 
ment, that  do  not  appear  upon  the  face  of  the  record,  still  exists,  we  think, 
under  our  code  of  practice.  A  distinction,  however,  has  been  made  as  to 
the  courts  to  which  such  an  assignment  of  error  may  be  made.  It  is  not 
a  right  of  course  to  assign  errors  in  fact  against  the  record  of  any  court 
and  ask  for  a  reversal  of  the  judgment.  At  common  law  such  a  right 
did  exist,  and  where  an  error  of  fact  occurred,  it  might  be  assigned  and 
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corrected  in  the  same  court  rendering  the  judgment,  it  being  "held  not  to 
have  been  an  error  of  the  judges,  because  they  were  not  aware  of  the  fact 
existing  that  was  only  brought  upop  the  record  by  an  assignment  of  error 
in  fact.    Tidd's  Practice,"  page  1056. 

Section  6708,  Revised  Statutes,  provides:  "A  judgment  rendered, 
or  final  order  made  by  a  probate  court,  justice  of  the  peace  or  any  other 
tribunal,  board  or  officer  exercising  judicial  functions,  and  inferior  in 
jurisdiction  to  the  court  of  common  pleas,  may  be  reversed,  vacated  or 
modified  by  the  court  of  common  pleas." 

Section  6709,  provides:  "A  judgment  rendered,  or  final  order  made 
by  the  court  of  common  pleas,  or  any  superior  court,  may  be  reversed, 
vacated  or  modified  by  the  district  court,  for  errors  appearing  on  the 
record." 

This  petition  assigns  an  error  in  fact  to  the  judgment  of  the  common 
pleas  court.  That  this  married  woman  had  the  right  to  file  this  petition 
in  error  after  the  two  years,  is  unquestioned. 

She  had  the  right  to  review  the  record  of  the  court  for  the  purpose  of 
ascertaining  whether  there  was  anything  appearing  upon  the  face  of  the 
record  to  her  prejudice,  but  she  had  not  the  right,  in  our  opinion,  to  a 
review  of  facts  brought  upon  the  record  through  her  petition  in  error. 
The  record  itself,  as  presented  in  this  court,  does  not,  upon  its  face,  show 
any  error.  She  was  sued  as  though  she  were  a  fcnvc  sole\  she  had  her  day 
in  court;  she  demurred,  and  after  the  demurrer  was  overruled,  she  took 
leave  to  answer,  but  did  not  do  so.  The  pleading  of  coverture  being  a 
personal  privilege,  it  might  well  be  said  that  she  waived  it.  Judgment 
was  entered,  therefore,  against  her,  without  it  appearing  that  she  was  a 
married  woman,  but  as  though  she  were  a  feme  sole. 

Were  this  a  record  coming  from  any  court  inferior  to  that  of  the 
common  pleas,  as  set  forth  in  section  6708,  we  think  she  would  have 
been  entitled  to  a  review  of  the  errors  in  fact  alleged  in  her  petition. 

Under  our  code,  error  in  fact  may  in  our  opinion,  be  assigned  by  peti- 
tion in  error  in  the  common  pleas  to  the  judgment  of  final  order  of  any 
court  or  tribunal  of  inferior  jurisdiction  thereto,  but  in  the  district  court 
error  can  only  be  assigned  to  judgments  of  the  common  pleas  court  for 
errors  appearing  upon  the  fact  of  its  record.  It  is  a  judgment  of  the  com- 
mon pleas  in  an  action  originally  commenced  in  that  court,  that  is  here 
for  review.  It  not  appearing  upon  the  face  of  the  record,  that  any  error 
has  intervened  to  the  prejudice  of  plaintiffs  in  error,  the  judgment  of  the 
common  pleas  will  be  affirmed. 

Jordan,  Jordan  &  Williams,  for  plaintiff  in  error. 

Hollister,  Roberts  &  HoUister,  for  defendants  in  error. 
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309  ASSIGNMENX— COMITY. 

[Hamilton  Common  Pleas  Court,  1882.] 
tFOURTH  NATIONAL  BANK  v.  FLEMING  et  al. 

1.  Where  a  foreign  assignee  has  failed  to  file  a  copy  of  the  deed  of  assignment  in  the 

probate  court  ol  a  county  in  this  state,  where  there  is  property  belonging  to, 
or  credits  due  tc,  the  assignor,  and  has  failed  to  take  possession  of  such  prop- 
erty or  credits  before  a  creditor  in  this  state  has  obtained  a  Hen  on  said  prop- 
erty or  credits,  the  priority  of  the  claim  of  the  attaching  creditor  will  be  main- 
tained. 

2.  Comity  between  states  will  not  authorize  the  giving  of  greater  rights  to  a  foreign 

assignee  than  would  be  allowed  to  an  assignee  under  a  deed  of  assignment 
executed  in  this  state. 

CONNER,  J. 

Various  questions  arise  in  this  case,  but  perhaps  the  most  impo/tant  one  is  the 
question  of  the  right  of  a  foreign  assignee  to  claim  personal  property  in  this  state 
agair.s*^  the  prior  attaching  creditor. 

The  testimony  in  the  case  develops  the  facts  that  Donnelly,  one  of  the  defend- 
ants, made  an  assignment  in  Nashville.  Tennessee,  to  Fleming,  on  October  8,  1881 J 
that  Stiefel,  another  defendant,  on  November  23.  1881,  attached  property  in  this  city 
belonging  to  Donnelly,  and  on  November  24, 1881,  the  party  in  whose  hands  the  prop- 
erty of  Donnelly  was  at  the  time  of  the  attachment,  received  notice  from  the  assignee 
of  the  assignment  and  a  demand  for  the  money  due  by  him  to  Donnelly.  The  money 
in  controversy  has  been  paid  into  court  and  the  assignee  now  claims  that  the  same 
should  be  paid  over  to  him.  the  assignment  having  been  made  prior  to  the  levying  of 
the  attachment.  On  the  other  hand,  it  was  claimed  by  the  attaching  creditor  that  the 
assignee  could  not  claim  the  property,  he  never  having  filed  a  copy  of  the  deed  of 
assignment  with  the  probate  court  of  this  county,  nor  taken  any  possession  of  the 
funds  Tn  controversy  prior  to  the  levying  of  the  attachment. 

The  present  insolvent  law  of  our  state  provides  that  no  deed  of  assignment  shall 
take  effect  until  the  same  has  been  delivered  to  the  probate  judge,  and  the  indorse- 
ments made  thereon  of  the  time  of  such  delivery.  The  assignee  claims  that  by  reason 
of  the  comity  between  states,  he  should  never  be  compelled  to  file  a  copy  of  his  deed 
ol  assignment  in  this  county,  and  that  by  reason  of  the  deed  of  assignment  made  in 
Nashx'Tlie.  he  was  immediately  thereafter  entitled  to  possession  of  the  property  of  the 
assignor,  no  matter  where  the  same  might  be  situated,  and  without  any  actual  taking 
possession  of  the  same.  Two  cases  have  been  decided  by  our  supreme  court  which 
have,  m  my  opinion,  a  direct  bearing  upon  this  question.  The  first  is  the  case  of 
Fuller  V.  Steiglitz.  assignee,  27  O.  S.,  355,  the  syllabus  of  which  is  as  follows: 

"In  case  of  such  an  assfgnment  of  choses  in  action,  the  law  of  the  domicil  of  the 
assignor  controls  and  determines  what  is  a  sufficient  transfer  to  authorize  the  assignee 
to  collect  the  same. 

•'The  principles  of  comity  between  states  will  allow  such  assignee  to  maintain  an 
action,  in  the  courts  of  this  state,  against  one  of  its  citizens,  to  collect  the  same,  not- 
withstanding such  preferences,  in  the  absence  of  any  set-ofF  or  oth«*r  delense  to  such 
action,  or  of  any  hen  or  charge  against  said  claim -under  the  laws  of  Ohio,  by  the 
debtor. ' 

Judge  Johnson,  in  passing  upon  this  case,  speaks  of  the  general  rule  established 
by  comTty  between  states,  that  an  assignment,  valid  in  the  state  where  it  is  made,  will 
be  recogni/ed  and  enforced  in  all  other  states,  even  though  in  some  cases  apparent 
injustice  may  be  done  to  the  citizens  of  the  state  where  the  assignee  is  seeking  to 
enforce  his  claim.  Yet  Judge  Johnson  cites  with  approval  the  cases  of  Oliver  v. 
Townes,  14  Martin  ("La.),  93;  Gunlaudet  v.  Hall.  35  N.  Y.,  657;  Ingraham  v.  Parker, 
13  Mass..  14G.  and  Story's  Conflict  of  Laws,  where  the  exceptions  to  the  pneral  rule 
are  stated  and  maintained.  And  he  quotes  with  approval  the  following  language  of 
Judge  Parker,  in  the  case  of  Ingraham  v.  Parker,  supra: 

"A  citizen,  who  has  actually  seized  the  debt  by  attach njent,  before  it  was  paid  to 
the  assignee,  would  be  protected  in  his  lien." 

fThis  case  was  reversed  as  to  the  holding  as  to  title  of  attaching  creditor,  and 
affirmed  in  holding  as  to  rights  of  the  bahk.     See  opinion,  post  UOO.  (9  B.,  3oO.) 

2     L  B        35 
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And  Judge  Johnson  also  uses  this  language: 

"If,  by  attachment  or  otherwise,  this  account,  to-wit,  the  account  sued  on  in  the 
case,  had  been  seized  and  a  lien  or  charge  established  against  the  same,  under  Ohio 
laws,  by  a  citizen  creditor  of  Smal,  the  question  decided  in  Ingraham  v.  Parker,  18 
Mass.,  146.  would  have  been  presented  here  for  decision." 

And  I  think  it  may  be  fairly  inferred  from  what  Judge  Johnson  here  says,  that 
had  such  a  case  been  presented  to  him,  as  was  presented  Ir.  Ingraham  v.  Parker,  and 
as-  is  presented  in  the  case  at  bar,  he  would  have  held  that  a  lien  or  charge  having 
been  established  against  the  account  under  the  Ohio  laws,  the  citizen  creditor  would 
have  held  the  same  against  the  assignee. 

The  other  decision  bearing  upon  this  question  is  that  of  Johnson  v.  Sharp,  31 
O.  S.,  611,  where  Judge  Mcllvane  on  page  620  says:  *'It  is  true  that  great  contra- 
riety of  opinion  on  this  general  subject  has  been  expressed  by  the  courts  of  this  coon- 
try,  but  on  the  whole,  we  think,  that  Mr.  Wharton  in  his  work  on  the  Conflict  of 
Laws,  section  353,  has  fairly  stated  the  view  most  fully  sustained  in  these  words: 
"We  may,  therefore,  hold  it  to  be  the  law  in  the  United  States,  that  an  assignment 
made  in  one  state,  ot  personal  property  in  another  (such  property  not  being  in  transit 
or  following  the  owner's  person)  passes  no  title  to  such  property  as  against  attaching 
creditors  of  the  assignor,  such  creditors  being  domiciled  in  the  latter  state,  when  such 
assignment  is  invalid  by  its  laws."  And,  we  think,  the  implication  arising  from  the 
language  quoted  is  also  sustained  by  the  weight  of  current  authorities,  namely:  that 
if  such  assignment  be  valid,  or  in  other  words,  be  in  harmony  with  the  laws  of  the 
{tate  where  the  property  is  situated,  the  title  passes,  and  the  assignee  should  be  pro- 
tected against  subsequent  attaching  creditors." 

1  think  the  implication  fairly  arises  from  the  above  language  of  Mcllvane,  J., 
that  if  such  assignment  is  not  valid,  or  in  other  words  is  not  in  harmony  with  the  laws 
of  the  state  where  the  property  is  situated,  the  title  does  not  pass  and  the  rights  of 
the  assignee  would  not  be  protected  against  subsequent  attaching  creditors. 

•  Now,  is  this  assignment  in  question  in  harmony  with  the  laws  of  the  state 
of  Ohio?  Certainly  it  is  not,  if  as  I  have  held  that  it  is  a  prerequisite  to  a  valid 
assignment  in  the  state  of  Ohio,  that  a  deed  of  assignment  should  be  filed  in  the  pro- 
bate court,  and  the  date  of  its  ffling  indorsed  by  the  judge,  or  clerk  thereof. 

No  copy  of  the  deed  of  assignment  from  Donnelly  to  Fleming  has' ever  been  filed 
in  this  state,  and,  in  my  judgment,  that  assignment  is  not  valid  under  the  laws  of 
Ohio,  as  against  attaching  creditors  who  have  levied  their  attachments  before  the 
assignee  has  even  notified  the  debtors  of  Donnelly,  that  there  was  an  assignment,  and 
before  he  had  attempted  to  take  any  possession  of  the  funds  due  by  them  to  Donnelly, 
The  laws  of  Ohio  have  always  to  some  extent  favored  its  own  citizens  as  against  citi- 
zens of  other  states.  For  example,  it  allows  an  attachment  to  issue  without  bond  when 
the  defendanc  is  a  non-residenc,  and  simply  because  he  is  a  non-resident  In  respect 
to  assignments  made  undej  its  own  laws,  it  gives  preference  to  attachments  issued  by 
any  creditor  before  the  deed  of  assignment  is  filed  in  its  court,  and  I  know  of  no 
reason  why  by  reason  of  the  comity  between  states,  more  right  should  be  given  to  a 
foreign  assignee  than  to  a  home  assignee.  I  therefore  hold  that  the  assignee  Fleming, 
as  such  assignee,  having  failed  to  file  a  copy  of  his  deed  of  assignment,  and  having 
failed  to  take  possession  of  said  funH  before  Stiefel  levied  his  attachment,  the  priority 
of  Stiefel's  claim  will  be  maintained  and  he  is  entitled  to  the  money  in  the  court. 

Judgment  accordingly. 

F  A.  Thomson,  for  plaintiff. 

H.  M.  Cist,  for  Fleming,  assignee. 

Pugh  &  Gerard,  and  Schwab,  for  Stiefel. 

Gasser  &  Spangenberg,  for  other  defendant. 


FEES  AND  PERQUISITES  FOR  OFFICIAL  SERVICES.         311 

[Hamilton  Common  Pleas  Court,  1882.] 

STATE  OF  OHIO,  for  the  use  of  Hamilton  Co.  v.  WILLIAM  S.  CAPPELLER. 

SAME  V.  GEORGE  O.  DECKEBACH. 

Fees  and  perquisites  for  ofKcial  services,  not  paid  into  the  county  treasury  by  the 
county  auditor  and  recorder,  under  the  provisions  of  the  "fee  bill,"  Revised  Stat- 
utes, 1341,  but  appropriated  to  their  own  use,  cannot  be  recovered  by  suit  in  the 
name  of  the  state  of  Ohio,  where  the  action  is  not  on  the  bond.  The  party  to 
brfng  the  suit  is  the  board  of  county  commissioners. 
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AVERY,  J. 

These  are  two  suits  in  the  name  of  the  State  of  Ohio  as  plaintiff;  one 
against  the  county  auditor  to  recover  the  per  dieni  received  by  him  for 
sitting  as  member  of  the  decennial  board  of  equalization,  which  duty 
devolved  upon  him  by  virtue  of  his  office  of  auditor;  the  other  against 
the  county  recorder,  to  recover  the  contract  price  received  by  him  from  the 
county  commissioners,  for  transcribing  and  consolidating  the  two  series 
of  general  indexes  kept  in  his  office,  into  one  series;  the  only  authority 
of  the  county  commissioners  in  the  matter  being,  as  provided  by  section 
906,  of  the  Revised  Statutes,  ''that  they  shall,  when  they  deem  the  same 
necessary,  have  any  of  the  records  or  books  in  the  office  of  the  county 
auditor,  county  recorder  or  county  surveyor,  transcribed  into  other  books 
by  the  officers  having  charge  thereof,  and  pay  them  therefor  six  cents 
per  hundred  words." 

The  claim  to  recover  is  because  of  the  provisions  of  the  "fee  bill,"  that 
"the  fees,  costs,  percentages,  penalties,  allowances,  and  all  other  per- 
quisites of  whatever  kind,  which,  by  law,  the  auditor  or  recorder,  or  other 
officers  in  this  county,  may  charge,  receive  and  collect  for  any  official 
services  rendered,  shall  be  received  and  collected  for  the  sole  use  of  the 
treasury  of  the  county,  as  public  moneys  belonging  to  it,  and  shall  be 
accounted  for  and  paid  over  by  such  officers  respectively,  into  the  county 
treasury/'  section  1341,  1346,  Revised  Statutes. 

But  granting  the  claim,  it  is  not  either  in  fact  or  in  name  a  claim  in 
favor  of  the  state  of  Ohio.  For  money  that  should  have  been  paid  into 
the  county  treasury,  to  the  credit  of  the  fee  fimd,  but  was  not,  being  appro- 
priated to  their  own  use  by  county  officers,  the  state  could  have  no  claim. 
The  fee  fund  is  a  special  fund,  but  is  still  a  county  fund.  If  money  paid 
Into  that  fund,  were  embezzled  after  coming  to  the  hands  of  the  treasurer, 
surely  no  one  would  think,  except  in  an  action  upon  the  bond,  of  suing 
to  recover  it  in  the  name  of  the  state  of  Ohio.  The  proposition  seems  a 
plain  one,  that  the  state  of  Ohio  can  no  more  be  the  party  plaintiff,  in  a 
suit  to  recover  money  improperly  withheld  from  the  fee  fund,  than  to 
recover  money  improperly  withdrawn  from  such  fund.  The  party  plain- 
tiff must  be  the  board  of  county  commissioners. 

In  Shanklin  v.  Commissioners  of  Madison  county,  21  O.  S.,  575, 
5S3,  584,  where  the  commissioners  had  taken  from  the  county  treasurer 
an  assignment  of  a  certificate  of  deposit  to  the  amount  of  the  county  funds 
he  had  embezzled,  it  was  held:  "The  collection  of  this  indebtedness  of  the 
treasurer  to  the  county  was  not  prohibited  by  any  law,  but  on  the  contrary 
was  enjoined  upon  the  commissioners  as  an  official  duty.  *  *  *  To 
satisfy  that  indebtedness,  the  county  might  have  invoked  judicial  process." 
In  Commissioners  of  Hamilton  county  v.  Xoyes,  35  O.  S.,  201,  it  was  held: 
"Where  a  cause  of  action  in  favor  of  the  county  arises  out  of  a  subject 
matter  within  the  control  of  the  board  of  county  commissioners,  suit  may 
be  brought  thereon  in  the  name  of  the  board  unless  by  statute  the  suit  is 
required  to  be  brought  in  some  other  mode." 

The  fee  fund  is  devoted  to  special  purposes,  but  its  accumulations  are 
subject  to  transfer  to  the  general  county  fund.  It  is  a  subject  matter 
within  the  control  of  the  board  of  county  commissioners,  in  the  sense  that 
upon  a  cause  of  action  arising  out  of  it  in  favor  of  the  county,  suit  may  be 
brought  by  the  board.  "The  board  of  county  commissioners,"  say  the 
supreme  court,  in  Shanklin  v.  Commissioners  of  Madison  county,  "is,  in 
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an  enlarged  sense,  the  representative  and  guardian  of  the  county,  having 
the  management  and  control  of  its  financial  interests''  21  O.  S.,.583. 
Tliere  is  nothing  to  warrant  the  notion  that  this  control,  so  far  as  the  fee 
fund  is  concerned,  has  been  transferred  to  the  prosecuting  attorney  of  the 
county  as  fee  commissioner.  True,  he  is  to  see  that  the  provisions  of  the 
fee  bill  are  faithfully  executed,  and  to  examine  the  accounts  and  fee  books 
of  the  various  officers,  and  to  have  general  supervision  of  the  matter  of 
their  collecting  and  reporting  their  fees.  He  may,  indeed,  for  anything 
that  appears  to  the  contrary,  cause  suits  to  be  brought.  But  there  is  no 
authority  for  his  bringing  suit  in  his  own  name,  or  the  name  of  the  state 
of  Ohio.  Monev  due  the  fee  fund,  is  not  due  to  him  or  the  state,  but 
to  the  county.  The  board  of  county  commissioners  is  by  law  made  cap- 
able of  suing  or  being  sued,  and  of  asking,  demanding  and  recovering 
by  suit,  any  sum  or  sums  due  the  county.  Revised  Statutes,  845.  Such 
board  should  be  the  plaintiff  in  this  action,  not  the  state  of  Ohio.  *'The 
state  of  Ohio  for  the  use  of  Hamilton  county,"  is  still  the  state  of  Ohio. 
"For  rtie  use  of  Hamilton  county,**  is  an  idle  addition. 

The  demurrers  of  the  defendants,  that  the  actions  cannot  be  main- 
tained in  the  name  of  the  state  of  Ohio,  as  they  are  brought,  must  be 
sustained.     The  petition  of  the  state  of  Ohio,  in  each  case,  is  dismissed. 

Miller  Outcalt,  for  plaintiff. 

I-'oraker  &  I^»lack  and  T.  ().  Hilde])randt,  for  defendant. 


SCHOOLS.     •  312 

[Hamillon  Common  Pleas  Cou  t,  1>8*J.J 
BOARD  OF  EDUCATION  v.  HEXRY  C.  BOWEX  et  al. 

Sections  .S94(),  3047.  'VMS>,  Rev.  Stnt..  do  not  authorize  the  changing,  by  a  township 
board  of  education,  or  in  fheir  default,  by  the  probate  court,  of  the  linc^  of  special 
school  districts,  as  between  each  other. 

Error  to  the  Probate  Court. 

AVERV,  J. 

l'j5on  petition  filed  with  the  probate  judge  by  certain  resident  electors 
of  special  school  districts  4  and  10,  of  Sycamore  township,  the  two  dis- 
tricts adjoining,  on  the  north  and  south  respectively,  special  school  dis- 
trict 2^  of  the  same  township,  such  proceedings  were  had,  that  commis- 
sioners having  been  appointed  and  having  reported  in  favor  of  changing 
the  lines  of  special  district  2,  by  extending  them  to  include  on  the  north 
a  portion  of  district  4,  and  on  the  south  a  portion  of  district  10.  the  report 
was  confirmed.     The  c[ucstion  is  as  to  the  jurisdiction  of  the  probate 

court. 

The  organization  of  the  school  system  is  by  districts, — city,  village, 
special  and  township,  each  being  governed  1^'  its  own  board  of  education, 
elected  by  the  electors  of  the  district  and  declared  by  a  law  a  body  cor- 
porate; the  township  district  comprising  all  the  territory  of  the  township 
not  included  within  the  other  three,  and  l)eing  sub-divided  for  local  pur- 
poses into  sub-districts. 

The  statute  provides  for  the  creation  of  additional  sub-districts  by  the 
board  of  education  of  the  township  district,  and  for  changing  the  lines  of 
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sub-districts  already  existing;  the  mode  being  by  petition  of  resident 
electors  of  the  territory  sought  to  be  included,  to  be  filed  with  the  clerk 
of  the  board,  and  if  not  acted  on  within  sixty  days,  or  if  rejected,  to  be 
filed  with  the  probate  judge.  In  like  manner,  and  with  the  like  right  of 
petition  to  the  probate  court,  provision  is  made  for  the  creation  of  special 
school  districts  by  the  board  of  the  township  district,  and  for  such  board 
"changing  the  lines  of  special  or  village  districts  and  adjoining  sub-dis- 
tricts." 3946,  3947,  3948,  Revised  Statutes. 

It  is  upon  the  construction  of  the  words,  "changing  the  lines  of 
special  or  village  districts  and  adjoining  sub-districts,"  that  the  question 
of  jurisdiction  depends.  On  the  one  hand,  it  is  contended  that  the  pro- 
vision is  only  for  changing  the  lines  of  special  or  village  districts  as  be- 
tween the  same  and  adjoining  sub-districts;  on  the  other  hand,  that  the 
clauses  ar*e  independent  and  provide  severally  for  changing  the  lines  of 
each,  whether  city  districts,  village  districts,  or  adjoining  sub-districts. 

For  this  latter  contention  to  prevail,  would  require  the  words  to  be 
read,  "or  adjoining  sub-districts."  Again,  the  statute  having  already  pro- 
vided for  changuig  the  lines  of  sub-districts,  why  should  there  be  another 
provision  of  the  same  kind  for  adjoining  subdistricts.  It  is  a  general  pre- 
sumption that  every  word  in  a  statute  was  inserted  for  some  purpose; 
mere  idle  and  useless  repetitions  of  meaning  are  not  to  ])e  supposed. 
Bloom  V.  Richards,  2  O.  S.,  402,  Thurman,  J. 

There  is  an  additional  consideration.  The  change  provided  for  is 
upon  petition  to  the  ownership  board;  except  when  a  special  or  village 
district  is  interested  in  the  change,  tlie  petition  may  be  either  to  the  town- 
ship board,  to  the  board  of  such  special  or  village  district.  This  leaves 
the  case  of  tw^o  or  more  special  districts  wholly  unprovided  for.  Plainly, 
the  change  contemplated  is  not  such  as  might  effect  special  districts  alone, 
or  it  would  have  been  provided,  as  to  one  or  the  other  special  boards  enter- 
taining the  petition.  The  only  provision  being  for  petition  to  the  town- 
ship board,  or  to  the  board  of  the  special  or  village  district  interested  in 
the  change,  the  conclusion  is  irresistible  that  the  only  change  of  lines  con- 
templated, was  as  between  such  special  or  village  districts  and  adjoining 
township  sub-districts.  This  indeed  is  the  very  language  of  the 
statute,  '^special  or  village  districts  and  adjoining  sub-districts." 
It  is  a  construction  that  harmonizes  with  the  language  of  the 
statute  and  saves  it  from  idle  and  useless  repetition.  A  con- 
struction that  would  leave  the  lines  of  special  school  districts,  as  between 
each  otbT.  to  be  changed  on  petition  to  the  township  board,  when  by 
their  very  organization  they  have  become  independent  of  the  township 
board,  should  certainly  not  be  adopted  without  plain  words  of  the  legis- 
lature expressing  such  intention. 

The  proceedings  and  judgment  of  the  probate  court  are  reversed  and 
the  petition  is  dismissed. 

J.  K,  Love  and  Joseph  Cox,  for  plaintiffs  in  error. 

C*  W.  Gerard,  for  defendant  in  error. 
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ARBITRATION— NOTARY  PUBLIC.  314 

[Hamilton  Common  Pleas,  1882.] 

tMARY  PROSS  V,  E.  P.  BRADSTREET,  Executor. 

In  an  arbitration  under  the  statutes,  the  oath  to  the  witnesses  cannot  be  administered 
by  a  notary  public. 

AVERY,  J. 

The  court  overruled  a  motion  on  behalf  of  plaintiff  last  month,  to 
enter  judgment  on  an  award  by  three  arbitrators  for  $4,000,  for  services 
as  housekeeper  and  nurse.  Held,  that  the  arbitrators,  having  been  sworn 
before  a  notary  public,  were  not  properly  qualified  to  act  as  such,  and  fol- 
lowed the  ruling  of  Okey,  C.  J.,  in  the  case  of  The  State  v.  Jackson,  36 
O.  S.,  281,  that:  "in  an  arbitration  under  the  statute  (3  Curwen,  2409;  75 
O.  L,,  736,  sections  5601-5613,  Revised  Statutes),  the  oath  to  the  wit- 
nesses must  be  administered  by  a  judge  or  justice  of  the  peace;  and  per- 
jury cannot  be  assigned  on  the  testimony  of  a  witness  in  such  a.case, 
where  the  oath  was  administered  by  a  notary  public,  notwithstanding  the 
general  language  of  the  statute  empowering  notaries  public  to  administer 
oaths  in  all  cases  required  or  authorized  by  law,  3  Curwen  1752,  1  S.  & 
C.  873,  section  118,  Revised  Statutes." 


DEDICATION.  324 

[Hamilton  District  Court,  October  Term,  1882.1 

Johustou,  Moore  and  Smith,  JJ. 

MACNEALE  &  URBAN  v.  CITY  OF  CINCINNATI. 

1.  Where  the  owner  of  land  in  a  city  sets  apart  a  strip  20  feet  wide  and  opens  it  as  a 

passageway  through  a  public  square,  and  in  his  subsequent  conveyances  of  lots 
describes  the  strip  as  "Mulberry  street,"  and  as  a  boundary  line,  and  the  way  is 
used  by  the  public  as  a  highway  without  objection  or  question  for  over  25 
years,  the  presumption  of  an  intent  to  dedicate  to  public  use,  arises. 

2.  The  acceptance  5y  the  pubFic  being  complete,  the  municipal  authorities  may  exer- 

cise their  powers  over  the  same  as  a  public  street. 

Error  to  the  Superior  Court. 

MOORE,  J. 

The  plaintiffs  in  error,  Macneale  &  Urban,  seek  to  enjoin  the  public 
use  of  a  strip  of  ground  in  the  city  of  Cincinnati,  known  and  designated 
as  "Mulberry  alley."  In  the  year  1830,  A.  D.  &  S.  A.  Combs,  then  the 
owners  in  fee  of  in-lots  numbered  332,  333  and  334  of  the  original  plat 
of  the  city,  laid  out  along  the  east  line  of  said  in-lots  a  strip  of  ground  20 
feet  in  width  from  the  south  side  of  lot  332,  to  the  north  line  of  in-lot  334, 
at  Third  street,  and  in  subsequent  conveyances  described  the  lots  con- 
veyed as  fronting  or  bordering  on  this  strip,  which  they  designated  as 
"Mulberry  street."  These  conveyances  cover  a  period  of  seventeen  years, 
or  as  long  as  their  ownership  of  lots  continued.  Upon  the  lots  buildings 
were  erected,  and  in  a  few  years  a  distinct  and  defined  passage  was  created 
from  Third  street  southwardly,  terminating  within  the  lines  of  in-lot  832. 
About  the  year  1842,  Pearl  street  was  laid  out  and  opened  along  the  north 
line  of  in-lot  332.    The  passage  way  then  became  a  free  and  uninterrupted 

tWhat  seems  to  be  a  fuller  opinion  in  this  case  will  be  found  pos/  000  (9  B.,  244). 
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thoroughfare  in  the  center  of  the  square  bounded  by  Third,  Plum,  Pearl 
and  Elm  streets,  and  its  use  became  general  by  the  public. 

In  the  year  1875,  A.  D.  Combs,  claiming  to  be  the  owner  of  ten- 
fourteenths  of  the  said  strip  of  ground,  executed  a  deed  to  W.  B.  Dodds 
as  trustee,  for  the  use  and  benefit  of  Macneale  &  Urban,  describing  the 
land  covered  by  the  alley  as  a  lot. 

The  character  of  this  passage-way  as  an  easement  is  now  in  question. 
Macneale  &  Urban  assert  that  it  was  originally  laid  out  as  a  private  way 
for  the  benefit  of  the  lot-owners  obtaining  title  under  the  conveyance  of 
A.  D.  &  S.  A.  Combs,  and  having  purchased  all  the  outstanding  inter- 
ests of  the  original  lot-owners,  under  A.  D.  &  S.  A.  Combs,  they  are  now 
entitled  to  the  absolute  control  of  the  way. 

The  city  of  Cincinnati  asserts  a  right  to  the  premises  as  a  public 
highway  by  dedication,  evidenced  by  the  several  deeds  from  A.  D.  &  S.  A. 
Combs,  indicating  the  ground  as  a  street  and  naming  it  ''Mulberry  street '* 

The  evidence  to  support  the  claim  of  the  plaintiffs  in  error  is  in  the 
nature  of  declarations  of  parties  in  interest  and  the  kind  of  use.  A.  D. 
Combs  testifies  to  the  effect  that  when  the  way  was  laid  out  in  1830,  it  was 
done  with  the  expectations  that  Nicholas  Longworth,  who  owned  the 
land  on  the  east,  would  join  in  making  a  street  40  feet  wide,  by  granting 
a  strip  of  20  feet  wide  off  the  west  side  of  his  land ;  but  Longworth  did  not 
do  so,  and  the  Combs,  having  made  previous  conveyances  of  lots  fronting 
on  the  way  as  a  street,  they  were  compelled  to  maintain  an  open  passage- 
way for  the  use  of  their  grantees.  Other  witnesses  testify  to  the  restricted 
use  of  the  way  by  the  public,  by  reason  of  its  obstructed  condition. 

To  support  the  claim  of  the  city,  the  several  deeds  named  and  the 
testimony  of  persons  who  have  oTjserved  the  use  and  condition  of  the 
premises  for  more  than  twenty-one  years,  in  fact  describing  a  use  by  the 
public  for  over  thirty-five  years  is  produced. 

To  rebut  the  presumption  of  a  dedication  to  public  use  and  an  accept- 
ance by  the  public,  Macneale  &  Urban  claim  that  the  absence  of  recita- 
tions inferring  publicity,  in  the  early  deeds  from  A.  D.  &  S.  A.  Combs, 
destroys  the  presumption  of  a  dedication  to  public  use,  notwithstanding 
the  force  imputed  by  the  use  of  the  word  "street."  Certain  writings  are 
also  produced,  which,  if  competent  as  evidence,  would  show  that  in  the 
year  1854  A.  D.  Combs,  in  a  notice  to  a  neighboring  property  owner  to 
remove  certain  obstructions  in  the  street,  described  the  same  as  a  "pri- 
vate way:"  also  the  testimony  of  one  Rickey,  a  lot-owner  on  the  north  end, 
to  the  effect  that  in  the  year  1870,  he  protested  against  the  interference 
of  the  city  authorities  in  the  way,  claiming  it  as  a  private  way;  that  a  short 
post  about  six  inches  high  was  placed  in  a  central  position  at  the  Third 
street  end,  by  some  person  unknown,  and  remained  there  for  several 
years;  that  in  the  year  1871,  the  city  authorities  compelled  him  as  an 
abutting  propertv  owner  to  remove  a  nuisance  from  the  way  in  his  front 
Other  witnesses  testify  that  for  several  years  prior  to  the  commencement  of 
this  action,  the  way  was  obstructed  to  a  great  extent  by  the  adjoining 
proprietors  by  the  storage  of  wagons,  lumber  and  manufacturing  mater- 
ials at  or  near  the  south  end,  but  not  preventing  the  passage  of  a  vehicle. 
•  Coming  now  to  consider  the  rights  of  the  parties,  it  is  of  the  first 
importance  that  the  intent  of  the  parties  be  ascertained. 

Ordinarily  highways  are  dedicated  to  public  use  by  some  open  and 
unmistakable  act.     In  this  state,  under  the  provisions  of  the  statute,  a 
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party  may  by  a  writing,  duly  acknowledged  before  a  proper  officer,  and 
recorded  in  a  public  office  where  tlie  land  records  are  to  be  found,  dedi- 
cate a  street  or  highway  to  public  use,  and  no  formal  acceptance  is  neces- 
sary, Chase's  Stat.  502.  S.  &  C.  1482.  But  in  the  absence  of  such  obser- 
vances, dedication  by  the  common  law  rules  have  been  established  by 
every  conceivable  way  in  which  the  intention  of  the  parties  can  be  mani- 
fested. Fulton  V.  Mehrenfeld,  8  O.  S.,  440,  citing  cases.  The  intent  is 
a  question  of  mixed  fact  and  law,  and  may  be  indicated  either  by  a  direct 
expression,  or  by  a  fair  presumption  from  the  conduct  of  the  party; 
for  instance,  throwing  open  a  piece  of  land,  as  a  passage-way  and  de- 
scribing it  as  a  boundary  in  a  deed,  or  by  long  acquiescence  in  its  general 
use  by  the  public.  The  intention  to  dedicate  may  be  established  by  parole 
evidence  of  acts  or  declarations,  which  show  on  the  part  of  the  owner 
of  the  land,  that  the  land  should  be  used  for  public  purposes,  and  the  ac- 
ceptance on  the  part  of  the  public,  which  may  also  be  proved  by  the  cir- 
cumstances of  the  case. 

The  more  practical  inference  from  the  facts  presented,  is  that  A.  D. 
&  S.  A.  Combs,  intended  to  open  a  street  for  tlie  public.  A.  D.  Combs 
asserts  that  to  have  been  the  original  or  first  intention  of  himself  and  S.  A. 
Combs,  and  they  have  described  the  ground  in  their  conveyances  as  a 
street,  although  they  had  a  period  of  seventeen  years  within  which  they 
might  have  declared  their  intention  to  keep  tip  a  private  way  only. 

The  public  use  was  uninterrupted  for  24  years  before  even  a  simple 
declaration  is  heard  of  any  intent,  and  that  of  no  weight  in  the  manner  of 
its  manifestation.  The  subsequent  declarations  and  protests  of  the  lot- 
owner  Rickey,  were  based  upon  such  rights  as  his  grantbrs  gave  him,  and 
they  had  already  permitted  the  intent  to  dedicate  to  public  use  to  be  con- 
firmed by  the  long  and  uninterrupted  use  by  the  public. 

For  a  period  of  twenty-five  years  or  more  following  the  opening  of  the 
way  as  Mulberry  street,  not  a  single  act  or  declaration  appears  to  nega- 
tive the  intent  manifested  by  the  early  deeds.  The  acceptance  on  the  part 
Qf  the  public  is  complete  by  long  user.  Although  the  evidence  shows  that 
the  travel  was  not  very  extensive  or  very  general,  yet  the  use  was  consis- 
tent with  the  surroundings. 

We  see  no  error  in  the  action  of  the  court  below. 

Judgment  affirmed. 

T.  D.  Macneale,  for  plaintiff  in  error. 

kumler,  Ampt  &  Warrington,  for  defendant  in  error. 
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[Hamilton  Common  Pleas  Court,  1882.] 

'SCHERER  V.  CITY. 

Under  section  2326,  Revised  Statutes,  the  filing  of  a  claim  for  damages  with  the  city 
is  not  a  condition  precedent  to  the  bringing  of  an  action  therefor  against  the 
municipal  corporation,  where  the  damages  do  not  arise  during  the  construction 
of  an  improvement,  or  could  not  reasonably  have  been  anticipated  from  said 
improvement. 

CONNER,  J. 

This  was  an  action  brought  by  the  plaintiff  to  recover  damages  from 
the  city,  alleged  to  have  been  caused  by  the  defective  condition  of  Qifton 
avenue. 
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Plaintiff  alleged  that  he  was  the  owner  of  valuable  improvements 
constructed  on  said  avenue;  that  the  city  improved  said  avenue  in  1879, 
building  a  portion  of  it  on  made  ground,  and  so  defectively  constructed 
the  same,  that  subsequent  to  the  improvement  and  acceptance  of  the  street 
by  the  city,  the  portion  so  built  upon  made  ground  slid  down  upon  the 
premises  of  plaintiff,  and  that  the  water  which  ran  along  said  avenue  after 
said  slide,  fell  over  and  on  the  premises  of  fhe  plaintiff,  and  injured  said 
improvements.  A  denmrrer  was  filed  by  the  city,  the  ground  of  the  de- 
murrer being,  that  the  plaintiff  had  failed  to  file  any  claim  for  damages 
with  the  city  before  commencing  the  action.  The  claim  of  the  city  is 
based.upon  section  2326,  Revised  Statutes,  which  provides  that:  "No  per- 
son who  claims  damages  arising  from  any  cause,  shall  commence  a  suit 
therefor  against  the  corporation,  until  "he  files  a  claim  for  the  same  with 
the  clerk  oF  the  corporation,  and  sixty  days  elapse  thereafter  to  enable 
the  corporation  to  take  such  steps  as  it  may  deem  proper  to  settle  or  ad- 
just file  claim." 

Section  2326  is  a  part  of  sub-division  2d,  chap.  4,  div.  7,  of  the  Revised 
Statutes,  referring  to  municipal  corporations,  which  sub-division  partic- 
ularly refers  to  damages  arising  from  the  construction  of  any  improve- 
ment. The  original  section,  whicli  is  now  embraced  in  section  2326,  was 
section  575,  of  the  Municipal  Code,  as  passed  in  1869,  being  found  in  66, 
O.  L.,  247. 

Said  section  575,  reads  as  follows:  "Xo  claimant  for  damages  shall 
coninience  any  suit,  until  he  shall  have  filed  a  claim  therefor  with  the  clerk 
of  the  corporation,  and  sixty  days  shall  have  elapsed  thereafter,  to  enable 
such  corporation  to  appoint  assessors  to  assess  such  damages,  return  the 
same  to  the  proper  officers,  and  sufficient  further  time  shall  "have  elapsed, 
not  exceeding  twenty  days  after  the  return  of  such  appraisal,  to  enable 
the  corporation  to  pay  the  assessment." 

Section  575  has  been. uniformly  construed,  so  far  as  I  have  been  able 
to  ascertain,  to  refer  simply  and  solely  to  claims  for  damages  arising  out 
of  any  improvement,  during  the  construction  of  the  improvement,  or 
which  could  have  reasonably  been  anticipated  by  reason  of  such  construc- 
tion, and  never  to  have  referred  or  applied  to  damages  arising  from  the 
failure  to  maintain  an  improvement  after  the  same  had  passed  into  the 
control  of  tlie  city.  Taking  the  whole  of  said  subdivision  2,  and  constru- 
ing all  of  its  sections  together,  it  is  but  a  fair  inference,  I  think,  that  the 
legislature  did  not  intend,  by  the  language  in  section  2326,  when  it  is  said 
that  a  person  w*ho  claims  damages  arising  from  any  cause. to  extend  the 
application  of  said  section  to  any  other  causes  than  those  arising  from  the 
construction  of  an  improvement  or  those  which  could  reasonably  have 
been  anticipated  from  the  construction  of  said  improvement.  In  other 
words,  that  the  legislature,  while  using  the  phrase  "any  cause,"  did  not  in- 
tend to  deprive  a  party  of  the  right  which  he  had  at  common  law,  to  bring 
an  action  against  a  municipality  as  well  as  against  any  individual,  for 
damages  arising  from  the  neglect  of  the  corporation,  but  did  intend  to 
limit  it  as  section  575,  has  been  construed  to  be  limited,  simply  to  those 
arising  from  an  improvement. 

The  demurrer  will  therefore  be  overruled,  and  plaintiff  allowed  time 
to  answer. 

S.  A.  Miller,  for  plaintiff. 

Kumler,  Ampt  &  Warrington,  City  Solicitors,  for  defendant. 
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INJUNCnON— STREETS— RAILROADS.  334 

[Hamilton  District  Court,  October  Term,  1882.] 

Johnston,  Moore  and  Smith,  JJ. 

CINXINNATI  NORTHERN  R.  R.  CO.  v.  CINCINNATI  et  al. 

1.  A  mandatory  interlocutory  in^inction,  requiring  removal  of  an  alleged  nuisance, 

will  not  be  granted  before  trial  unless  the  injury  be  irreparable,  and  where  a 
railroad  company  has  without  consent  or  authority  laid  its  tracks  across  a  city 
street,  the  presence  of  the  tracks  there,  if  on  grade,  is  not  an  irreparable  injury 
and  will  not  be  abated  by  mandatory  interlocutory  injunction,  but  the  running 
of  trains  on  such  tracks  across  the  street,  being  for  the  time  an  exclusive  occu- 
pation, the  damage  by  which  is  not  ascertainable  in  money,  is  in  a  sense  irre- 
parable, and  the  court  may  on  application  of  the  city,  on  it  giving  bond, 
restrain  the  use  of  such  tracks  by  trains. 

2.  The  care  and  control  of  streets,  and  the  duty  to  keep  them  free  from  nuisance, 

being  on  the  council,  section  2640,  Revised  Statutes,  city  ofHcers  cannot  tear 
up  the  tracks  of  a  raliroad  laid  across  a  street  but  not  obstructing  passage, 
without  permission,  until  declared  by  council  to  be  a  nuisance,  for  this  would 
be  destroying  property  without  warrant. 

3.  The  right  to  fix  a  terminus  of  a  railroad  in  a  city  does  not  imply  the  power  to 

cross  intervening  streets  without  consent  or  condemnation,  nor  does  it  show 
that  section  3*283,  Revised  Statutes,  is  to  be  confined  to  occupation  lengthwise 
the  street  and  not  crossing  it,  nor  does  section  3284  show  that  section  3^  does 
not  apply  to  crossing  a  street,  for  section  3284  does  not  apply  to  streets  at  all, 
but  only  to  roads  which  alone  can  be  diverted  from  their  location. 

AVERY,  J. 

There  are  two  questions.  First,  upon  the  motion  of  defendants,  the 
city,  the  members  of  the  board  of  public  works  and  the  chief  engineer 
of  such  board,  to  dissolve  the  restraining  order  granted  last  term  against 
the  tearing  up  by  them  of  the  tracks  of  plaintiff's  road,  laid  diagonally 
across  Court  street,  between  Broadway  and  Cleveland  street,  and  against 
their  interference  with  the  running  of  the  trains.  The  tracks  were  laid 
without  authority  or  permission  in  any  way  from  the  common  council, 
on  the  morning  of  Saturday,  October  21 ;  the  restraining  order  was  ob- 
tained the  following  Monday.  The  statute  provides,  that  the  council 
shall  have  the  care,  supervision  and  control  of  all  public  highways,  streets, 
avenues,  etc.,  within  the  corporation,  and  ^all  cause  the  same  to  be  kept 
open  and  free  from  nuisance ;  2640  Revised  Statutes.  But  the  tracks  have 
not  been  declared  by  council  a  nuisance  and  ordered  to  be  abated.  Tear- 
ing them  up  by  the  officers  and  employes  of  the  city,  would  therefore  be 
a  destruction  of  property  without  warrant.  The  abatement  of  a  nuisance 
by  mere  act  of  the  party  injured  is  a  private  remedy.  An  individual  can 
only  interfere  with  obstructions  in  a  public  way,  so  far  as  is  necessary  for 
him  to  exercise  his  right  of  passage.  He  must  commit  no  riot  in  doingf 
so.  3  Bl.  Comm.  5.  If  passageway  of  reasonable  convenience  is  left 
him,  he  cannot  justify  destroying  the  obstruction,  15  Q.  B.,  276;  24  Mich., 
508;  12  Gray,  101;  46  Barb.,  561.  His  right  extends  merely  to  the  pri- 
vate nuisance;  he  can  no  more  abate  the  public  nuisance  than  he  can 
maintain  an  action  for  it.  5  R.  I.,  510;  29  Cal.,  156;  10  Bush.,  288.  The 
remedy  of  the  public  for  a  nuisance  is  itself  public,  as  by  indictment.  7 
Q.  B.,  376;  Revised  Statutes,  section  6921;  or  by  injunction,  Putnam 
V.  Valentine,  5  O.,  187;  State  v.  Railroad  Co.,  36  O.  S.,  434, 439. 

The  second  question  is  upon  the  motion  of  the  city  for  an  order  en- 
joining the  continuance  of  the  tracks  and  the  running  of  trains  across  the 
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Street,  and  to  compel  the  plaintiff  to  take  up  and  remove  the  tracks. 
This  is  made  upon  the  answer  and  cross-petition  filed  by  the  city. 

The  question  presented  is  as  to  the  power  of  the  company  to  cross 
the  street  with  its  tracks.  The  company  is  a  railway  corporation  under 
the  general  laws  of  this  state,  with  the  southern  terminus  of  its  road  in  this 
city,  but  at  what  precise  point  does  not  appear.  All  that  is  said  about  it, 
is  that  the  design  and  intention  is  and  has  been  to  construct  and  operate 
the  road  to  some  point  south  of  and  beyond  the  company's  property  on 
the  south  side  of  Court  street,  they  owning  also  on  the  north  side;  and  that 
last  February  they  established  its  location  across  the  street.  Before  lay- 
ing the  tracks  on  the  21st  of  October,  they  had  applied  to  the  board  of 
public  works  for  permission,  and  that  body  had  recommended  the  reso- 
lution to  council;  but  council  doing  nothing  more  than  to  refer  the  matter 
to  the  committee  on  railroads,  the  company,  having  fitted  up  a  building, 
which  had  been  used  for  ofRces  on  the  south  side,  as  a  passenger-depot, 
took  possession  of  the  street  and  laid  the  double  tracks  across,  replacing 
the  street  as  it  was  before,  except  for  the  superstructure. 

The  contention  is,  that  the  power  to  fix  a  terminus  within  the  city 
implies  the  power  to  cross  intervening  streets  to  get  to  it,  and  that  the 
g^eneral  law  provides  for  this,  by  providing  that  when  necessary  to  cross 
a  road  or  stream,  a  railway  company  may  divert  the  same  from  its  location 
or  bed,  but  shall,  without  unnecessary  delay,  place  such  road  or  stream  in 
such  condition  as  not  to  impair  its  former  usefulness,  section  3284,  Re- 
vised Statutes. 

There  are  two  sections;  the  one  just  referred  to,  and  section  3283, 
preceding  it,  which  provides  that  "if  it  be  necessary,  in  the  location  of  any 
part  of  a  railroad,  to  occupy  any  public  road,  street,  alley,  way  or  public 
ground  of  any  kind,  or  any  part  thereof, 'the  municipal  or  other  corpora- 
tion or  public  officers  or  authorities  ownmg  or  having  charge  thereof,  and 
the  company  may  agree  upon  the  manner,  terms  and  conditions  upon 
which  the  same  may  be  used  or  occupied,  and  if  unable  to  agree  and  it 
be  necessary,  in  the  judgment  of  the  directors,  to  use  or  occupy  such  road, 
street,  alley,  way  or  ground,  the  company  may  appropriate  so  much  of 
the  same,  as  may  be  necessary  in  the  manner  and  upon  the  terms  provided 
for  the  appropriation  of  property  of  individuals." 

The  distinction  urged  is  that  this  is  for  occupation  lengthwise  the 
street,  and  that  the  right  to  cross  is  left  without  condition,  except  under 
section  3284,  in  respect  to  not  impairing  former  usefulness. 

Concerning  the  implied  power  of  a  railway  corporation  to  lay  its  tracks 
between  the  chartered  points,  the  power  may  be  conceded;  as  must  also 
be  conceded,  so  far  as  concerns  the  public,  the  supreme  power  of  the 
legislature  over  streets  and  their  uses.  Western  Union  Telegraph 
Co.  V.  Mayer,  28  O.  S.,  531;  4  Cush.,  63;  24  la.,  478;  2  Stockt 
Ch.,  352;  29  N.  J.  Eq.,  569;  27  N.  Y.,  188;  27  Penn.  St., 
339;  21  Ills.,  516.  But  the  extent  to  which  the  legislature  may  have 
exercised  this  power;  or,  to  put  it  another  way,  whether  the  company 
has  a  right  to  lay  its  tracks  across  the  streets  of  a  city  without  restriction, 
is  still  a  question.  It  would  have  been  competent  for  the  legislature  to 
require  that  the  consent  of  council  be  first  obtained.  1  Dillon,  393.  Has 
it  done  so? 

Use  or  occupation  of  a  street,  or  any  part  thereof,  for  the  purposes 
of  a  railroad,  under  section  3283,  can  only  be  by  consent  of  the  municipal 
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corporation,  or  by  appropriation.  The  crossing  or  diverting  a  road  from 
its  bed  or  location,  is  secured  by  section  3284.  R.  R.  v.  Commissioners, 
31  O.  S.,  338,  346.  Tlie  argument  is,  that  this  leaves  the  former  section 
to  apply,  lengthwise  the  street  only.  But  under  section  3284,  the  power 
is  not  only  to  lay  the  tracks  across  a  road;  the  road  may  be  diverted; 
State  V.  Railroad  Co.,  36  O.  S.,  434;  a  consideration  which  at  once  sug- 
gests that  the  streets  of  a  city  were  not  meant  by  the  word  "road."  The 
division  of  public  highways,  by  the  general  legislation  of  the  state,  into 
state  roads,  county  roads,  township  roads,  and  streets  and  alleys  of  cities 
and  villages,  ot  itself  repels  the  inference,  tliat  the  crossing  of  streets  of  a 
city  by  the  tracks  of  a  steam  railway  was  intended  to  be  secured,  under 
provisions  for  crossing  or  diverting  from  its  bed  or  location,  a  stream  or 
road.  The  express  provisions  for  the  use  and  occupation  of  streets 
exclude  the  implication,  unless  crossing  at  grade  is  not  taken,  as  what 
is  meant  by  use  or  occupation  of  any  part  of  a  street.  The  argument  is 
that  it  is  not,  for  the  reason  that  the  same  provisions  include  public  roads. 
But  streets  and  roads  differ.  The  use  and  occupation  by  the  public  of 
the  streets  of  a  city  is  continuous.  Even  as  to  roads,  the  power  to  cross 
by  a  railway  confers  no  right,  it  has  been  held,  to  exclude  the  public  from 
the  enjoyment  of  any  part  without  a  substantial  equivalent:  that  is,  with- 
out appropriation.  R.  R.  v.  Commissioners,  31  O.  S.,  338,  346.  A  steam 
railway  across  the  streets  of  a  city,  although  at  grade,  is  not  a  street  use, 
and  to  the  extent  that  it  may  be  employed  in  the  operation  of  trains  ex- 
cludes the  proper  use.  The  c6ndition  as  to  not  impairing  former  useful- 
ness, inseparable  from  the  right  of  crossing  a  road,  State  v.  Railroad  Co., 
36  O.  S.,  434,  is  in  its  nature  a  condition  that  considering  streets  and  their 
uses,  could  not  have  been  expected  to  be  complied  with  in  crossing  streets. 
It  does  not  appear  then,  that  the  legislature  could  have  meant  that  only 
that  use  or  occupation  by  a  railway  of  a  street  would  require  consent 
of  the  public  authorities,  that  would  require  it  in  the  case  of  the  public 
road.  The  only  crossing  provided  for,  without  any  such  consent,  is  of  a 
road  or  stream,  and  the  words  employed  in  conferring  the  power,  limit 
it.  The  provision,  that,  in  crossing  any  avenue  or  public  "highway,  from 
a  city  of  the  first  or  second  class  to  a  cemetery  of  the  city,  the  railway 
shall  be  so  constructed  as  to  pass  under  it  or  over  it  at  "an  elevation,  does 
not  enlarge  the  construction:  upon  the  contrary,  it  confirms  the  conclu- 
sion that  fhe  only  subject  in  mind  was  the  crossing  of  roads. 

While  the  legislature  has  power  to  require  one  public  easement  to 
yield  to  another  more  important,  the  intention  to  grant  such  power  must 
appear  bv  express  words,  or  necessary  implication.  Hickok  v.  Hine,  23 
O.  S.,  523,  531:  State  ex  rel  v.  R.  R.,  37  O.  S.,  157, 177.  Use  and  occu- 
pancy by  municipal  consent,  or  by  appropriation,  being  all  that  has  been 
expressly  granted  as  to  streets,  the  maxim  applies:  *^expressum  facit  ces- 
sare  fncitumr 

The  motion  on  the  part  ol  the  city  is  for  a  mandatory  order  to  take 
up  the  tracks.  Mandatory  injunctions  are  seldom  allowed  before  final 
hearing.  Bispham,  Equity,  section  400;  High  on  Injunctions,  section  2. 
Besides,  as  upon  the  affidavits  it  appears  that  the  approaches  from  the 
street  are  level,  the  obstruction  of  the  tracks  being  no  more  than  is  pre- 
sented by  the  rails,  the  mere  continuance  where  they  are  during  the  liti- 
gation, is  not  likely  to  amount  to  irreparable  injury.  But  fhe  motion 
is  also  against  running  trains  across  the  street,  and  this  presents  a  differ- 
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ent  question.  The  use  of  the  tracks,  dependent  altogether  upon  the 
business  and  convenience  of  the  company,  and  necessarily  during  con- 
tinuance of  the  use  exclusive,  can  not  be  measured  as  the  mere  obstruc- 
tion of  the  tracks  may  be.  Being  an  injury,  and  the  damage  by  reason 
of  the  public  inconvenience  being  of  a  nature  not  to  be  ascertained  and 
fixed  in  money,  it  would  be,  in  the  legal  sense  of  the  term,  irreparable. 
Courts  sometimes  balance  the  public  inconvenience  as  between  granting 
and  withliolding  an  injunction.  But  in  this  case,  so  far  as  appears,  the 
only  public  convenience  involved  in  crossing  the  street,  is  whether  the 
trains  shall  stop  on  the  north  or  south  side.  The  same  reason  that  would 
have  justified  a  restraining  order,  had  it  been  applied  for  before  laying  the 
tracks,  exists  now  against  running  the  trains.  Tlie  exercise  of  the  jur- 
isdiction is  propeHy  involved  on  behalf  of  the  city  in  its  corporate  capacity 
bv  the  solicitor.  Revised  Statutes.  1774;  Putnam  v.  Valentine,  5  O., 
187, 189:  21  Md.,  93;  24  la.,  455;  45  Barb..  63. 

Upon  the  city  entering  into  an  undertaking  according  to  law,  with 
sureties  to  the  satisfaction  of  the  clerk  in  the  sum  of  $10,000,  an  order 
may  issue  restraining  the  plaintiff,  its  officers,  agents  and  serv^ants,  until 
further  order  trom  running  its  cars,  locomotives  or  trains  over  the  tracks 
across  Court  street. 

Paxton  &  Warrington,  for  the  plaintiff. 

Philip  H.  Kumler.  City  Solicitor,  for  defendant. 


337  BILL  OF  EXCEPTIONS— PRACTICE. 

[Hamilton  District  Court.  October  Term.  1882.] 

Johnston,  Moore  arc!  Smith.  JJ. 

JOHN  T.  WILLIAMS  v.  WESLEY  M.  CAMERON. 

It  is  not  required  by  section  0302,  Revised  Statutes,  in  order  to  ^rive  a  party  thirty 
days  from  the  end  of  the  trial  term  to  prepare  his  bill  of  exceptions,  that  an  entry 
be 'made  consenting  thereto  or  directing  that  the  journal  of  the  court  be  kept  open 
for  thirty  days  afier  flie  rising  of  the  court,  and  if  actual  consent  verbally  given 
be  necessary  it  will  be  presumed  from  the  fact  oF  the  allowance  of  the  bill  within 
thirty  days  to  have  been  given.  It  is  not  approved  practice  for  the  entry  of 
allowance  of  the  bill  to  state  in  the  Body  of  the  entry  that  it  was  made  within  the 
time.  The  ordinary,  entry  made  upon  the  trial  term  minutes  as  of  that  term 
is  si'fftcien* 

Error  to  the  Superior  Court. 

JOHNSTON,  J. 

The  consideration  involves  a  question  of  practice,  and  does  not  call 
lor  an  examination  of  the  merits  of  the  case. 

Defendant  in  error  files  the  following  motion  here: 

"Now  comes  defendant  and  moves  the  court  to  strike  the  case  from 
the  files  for  the  following  reason:  The  judgment  and  decree  sought  to 
be  reversed  herein  was  rendered  by  the  superior  court  of  Cincinnati  April 
29,  1880,  to  which  said  plaintiff  in  error  excepted  and  took  no  bill  of  ex- 
ceptions at  said  term  of  said  court,  nor  consent  that  said  court  might  sign 
said  bill  of  exceptions  during  said  term." 

Referring  to  the  transcript  wc  find  the  entry  to  have  been  made  as 
the  transcript  shows,  May  1,  1880,  minutes  243.  "Now  comes  defen- 
dant, this  31st  May,  1880,  being  within  30  days  after  the  expiration  of  the 
trial  term,  and  presents  to  the  court  this  certain  bill  of  exceptions  herein, 
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which  being  found  to  be  true  in  all  respects  is  allowed,  and  upon  motion 
is  hereby  made  a  part  of  the  record  of  this  court,  to  whidh  the  plaintiff 
excepts  because  no  entry  was  made  durmg  the  trial  term  consenting 
to  the  signing,  allowing  and  filing  thereof  after  the  expiration  of  the 
term." 

It  was  claimed  by  counsel  for  defendant  in  error  under  section  5302, 
Revised  Statutes,  that  where  a  bill  of  exceptions  is  not  takeii  at  the  trial 
term,  an  entry  must  be  made,  or  the  consent  in  somewise  obtained  by 
which  the  minutes  of  the  trial  term  shall  be  kept  open  for  the  period  of 
the  next  thirty  days  following,  in  order  to  permit  a  bill  of  exceptions  to 
be  examined,  allowed,  signed  and  sealed  and  ordered  to  be  made  a  part 
of  the  record  of  the  trial  term. 

The  section  reads  as  follows:  "If  the  exception  be  true,  or  if  it  be 
not  true,  then  after  it  is  corrected,  a  majority  of  the  judges  composing  the 
court  must  allow  and  sign  it  before  the  case  proceeds,  or  if  the  party  con- 
sent, within  thirty  days  after  the  term.  The  bill  of  exceptions  shall  be 
•filed  with  the  pleadings,  and  if  the  party  require  it,  made  a  part  of  the 
record,  but  not  spread,  on  the  journal,  and  if  it  is  to  be  signed  after  the 
term,  the  journal  must  be  kept  open,  and  the  allowance  and  signing 
thereof  entered  thereon  as  of  the  term." 

On  the  part  of  the  plaintiff  in  error  it  is  contended  that  this  statute 
was  strictly  followed,  an3  that  a  bill  of  exceptions  in  all  respects  was 
regularly  taken  and  is  a  part  of  the  record  of  the  trial  term  (April),  and 
he  relies  upon  Kerr  v.  State,  36  O.  S.,  614. 

There  has  recently  grown  up  we  might  say  a  custom,  to  be  followed 
rather  than  discouraged,  where  a  party  desires  to  take  a  bill  of  exceptions 
and  has  not  time  at  the  trial  term  to  prepare  it  and  submit  it  to  the  judge 
for  his  examination  and  signature,  to  have  an  entry  made  on  the  journal 
of  the  trial  term  directing  the  clerk  to  keep  the  minutes  of  that  term  open 
for  the  purpose  of  enabling  that  party  to  prepare  his  bill  of  exceptions 
and  to  permit  him  to  have  it  when  signed,  sealed  and  ordered  made  a  part 
of  the  record  of  the  trial  term,  the  entry  providing  that  the  minutes  shall 
be  kept  open  for  a  period  of  thirty  days  next  following  the  trial  term. 

When,  however,  we  are  asked  to  strike  a  bill  of  exceptions  from  the 
files  because  no  such  entry  was  made,  we  must  give  to  that  statute  such 
a  construction  as  will  accord  with  the  intent  and  purpose  thereof. 

This  provision  is,  we  think,  remedial  in  its  character.  It  was  en- 
acted for  the  purpose  of  giving  to  the  party  a  right  that  he  did  not  there- 
tofore possess.  It  enhances  and  enlarges  his  rights,  and  in  the  construc- 
tion of  a  statute  remedial  in  its  character,  it  is  a  rule  that  it  must  be  liber- 
ally construed,  that  its  object  and  aims  may  not  be  lost  sight  of.  As  is 
well  known  where  a  case  is  on  trial  and  many  exceptions  are  being  taken, 
it  is  impossible  to  have  the  trial  stop  as  the  excepting  party  has  the  right 
to  compel  it  to  do,  to  have  the  bill  of  exceptions  then  and  there  signed 
and  sealed  before  the  case  proceed. 

Very  frequently  a  case  that  has  taken  a  month  or  a  week  or  ten  days 
in  its  trial  may  reach  a  conclusion  on  the  very  last  days  of  the  term.  It 
becomes  under  such  circumstances  a  physical  impossibility  to  then  and 
there  prepare  the  bill  of  exceptions.  Hence  under  the  old  practice  in 
Irvine  v.  Brown,  6  O.  S.,  12,  the  court  said,  that  while  a  good  bill  of  ex- 
ceptions must  be  signed,  sealed  and  made  part  of  the  record  at  the  term 
at  which  the  exception  is  taken,  very  frequently  if  not  in  almost  all  cases. 
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the  bill  of  exceptions  is  not  in  fact  prepared  and  submitted  for  allowance 
until  long  after  the  term  closed,  but  the  transcript  showing  that  it  was 
made  a  part  of  the  record  of  the  trial  term,  no  matter  what  the  informa- 
tion or  knowledge  of  the  parties  may  be  as  to  when  it  was  actually  and  in 
fact  prepared  and  signed.  The  record  imports  absolute  verity  and  all 
the  parties  are  concluded  by  it.  That  court  said  "there  was  no  objection 
to  that  practice."  To  obviate  this  difficulty  and  in  convenience,  the 
substance  of  this  section  5802,  first  found  its  way  into  our  practice  by  an 
amendment  of  sec.  4  of  the  act  of  1858  for  the  relief  of  district  courts  and 
for  the  greater  efficiency  of  the  judicial  system  of  the  state,  vol.  73,  O.  L., 
141  (1876).  It  provided  for  the  first  time  that  the  party  taking  an  excep- 
tion might  consent  that  the  trial  proceed  and  that  he  should  have  the  right 
afi  any  time  within  thirty  days  after  the  close  of  the  term  to  prepare  his 
bill  of  exceptions  and  have  it  made  a  part  of  the  record  as  of  the  trial  term. 
And  it  is  significant  that  in  that  enactment  it  was  provided  that  the  clerk 
should  keep  the  minutes  open.  No  entry  seems  to  have  been  deemed 
necessary,  the  consenting  party  being  the  party  taking  the  exception, 
and  not  the  other  party.  The  keeping  open  of  the  minutes  is  left  simply 
to  the  clerk.  That  section  was  followed  and  appeared  in  the  laws  of  1878, 
75,  O.  L.,  664,  there  having  been  eliminated  what  was  supposed  to  be  sdl 
unnecessary  verbiage.  That  provision  was  in  turn  followed  in  the  re- 
vision of  the  statutes,  and  while  it  is  not  provided  that  the  clerk  shall  keep 
the  minutes  open,  that  part  of  the  amendment  being  eliminated,  the  act 
does  not  provide  that  the  court  shall  order  it  to  be  done;  but  there  is  still 
reserved  the  language  that  it  is  the  right  of  the  excepting  party  to  take 
his  exceptions,  and  thereupon  to  have  it  signed  and  sealed  without  having 
the  court  to  proceed  further  with  the  business,  or  if  he  consents  that  then 
the  bill  of  exceptions  may  be  prepared,  allowed  and  signed  and  entered 
at  the  close  of  the  trial,  or  within  thirty  days  next  after  the  rising  of  the 
term. 

It  is  claimed  by  counsel  for  defendant  in  error,  that,  because  this 
entry  contains  upon  its  face  the  statement  that  the  bill  of  exceptions  was 
presented  to  the  court  for  his  allowance  and  signing  and  sealing  on  the 
31st  of  May,  1880,  being  plainly  after  the  trial  term,  that  it  must  have  been 
the  intention  of  the  court  to  put  the  stamp  of  disapproval  upon  it  so  that 
the  reviewing  court  would  at  once  see  that  the'  party  did  not  prepare  a 
bill  of  exceptions  and  present  it  for  signing  and  sealing  until  after  the  term 
had  passed. 

We  think  it  but  fair  on  construing  this  entr}^  to  be  governed  by  the 
same  rules  of  construction  applicable  to  statutes,  and  examine  the  entire 
record  to  ascertain  the  purpose  of  putting  in  the  body  of  the  entry  the 
day  at  which  the  bill  of  exceptions  was  in  fact  signed  and  sealed.  Al- 
though the  transcript  shows  that  it  was  presented  and  signed  a  month 
before  the  actual  signing  took  place,  to-wit:  May  1,  1880,  the  trial 
term,  it  is  however,  a  principle  of  law,  that  where  the  literal  construction 
of  a  statute  would  lead  to  gross  absurdity  or  absurd  consequences,  the 
obvious  intention  of  the  law  must  prevail  over  a  literal  interpretation,  and 
adopting  the  language  of  the  supreme  court  in  Slater  v.  Cave,  3  O.  S.,  83, 
"provisions  leading  to  collateral  consequences  of  great  absurdity  or  in- 
justice may  be  rejected  as  absolutely  void." 
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The  intention  of  the  court  in  setting^  out  the  clay  of  signing  we  think 
was  done  to  protect  and  enable  the  party  in  obtaining  a  good  bill  of  ex- 
ceptions, rather  than  to  defeat  him  in  that  purpose. 

Looking  at  the  bill  of  exceptions  we  find  that  it  is  endorsed,  tiled 
May  1,  1880,  signed  properly  by  the  clerk,  being  the  trial  term.  Just 
above  the  signature  of  the  judge,  we  find  this  **allowed,  signed,  sealed 
and  made  part  of  the  record  which  is  done  this  31st  of  May,  1880,'*  and 
interlined  in  the  handwriting  of  the  judge  "within  thirty  days  after  the 
expiration  of  the  term  last  aforesaid." 

The  term  "last  aforesaid"  was,  of  course,  the  trial  term  of  that  court. 
Looking  then  at  the  transcript  of  the  journal  entries,  by  which  we  must 
be  governed,  rather  than  by  anything  in"  the  bill  of  exceptions,  in  accor- 
dance with  the  opinion  of  the  supreme  court  in  Hill  v.  Bassett,  27  O.  S., 
597,  we  nnd  that  an  entry,  making  the  bill  of  exceptions  a  part  of  the 
record,  was  entered  upon  the  minutes  of  the  trial  term  (April)  on  May 
1st,  being  the  last  day  of  that  term.     The  fact  that  the  phrase  "within 
thirty  days  after  the  expiration  of  the  term,"  seems  both  in  the  entry  and 
first  preceding  the  signature  of  the  judge,  and  is  in  the  exact  language 
of  the  saving  part  of  section  5302,  is  quite  conclusive  of  the  construction 
given  this  entry  when  construed  in  connection  with  the  whole  record. 

Now,  even  if  actual  consent  were  necessary  on  the  part  of  the  ex- 
cepting party,  to  have  the  trial  go  forward,  and  he  then  and  there  ob- 
tained permission  to  have  his  bill  of  exceptions  signed,  sealed  and  made 
part  of  the  record  within  thirty  days  after  the  trial  term,  we  have  the  right 
also,  to  presume,  if  necessary,  from  these  acts  done  that  the  court  gave 
him  a  riglit  to  present  his  bill  of  exceptions  within  the  thirty  days  next  fol- 
lowing the  rising  of  the  term  of  that  court — for  "acts  done  that  presup- 
pose the  existence  of  other  acts,  to  make  them  legally  operative,  are  pre- 
sumptive proofs  of  the  latter."  12  Wheat..  70. 

We  cannot  say  that  this  is  an  entry  that  ought  to  be  followed.  It  is 
wholly  unnecessary  for  the  entry,  when  a  bill  of  exceptions  is  ordered  to 
be  made  a  part  of  the  record,  after  the  term,  in  fact,  to  set  out  in  the  body 
of  the  entry  the  fact  that  it  was  signed  actually  at  some  period  of  time  after 
the  rising  ot  the  term,  but  within  thirty  days  thereafter.  It  is  sufficient 
to  cause  sjmply  the  usual  entry  to  be  made  on  the  trial  term  minutes. 

We  do  not  feel  disposed  to  hold,  until  the  supreme  court  otherwise 
decides,  that  any  entry  shall  be  made,  directing  the  journal  to  be  kept 
open  for  thirty  days  after  the  rising  of  the  term,  that  a  party's  bill  of 
exceptions  may  be  entered  as  of  the  term. 

We  think  the  supreme  court  in  Railway  v.  Probst,  30  O.  S.,  supra, 
had  a  fair  opportunity,  if  such  had  been  the  law,  as  claimed  by  defendant 
in  error,  to  have  so  decided. 

Tlie  trouble  in  that  case  was.  that  while  a  bill  of  exceptions  was  pre- 
sented and  signed  wjthin  thirty  days  after  the  trial  term,  it  w^as  held  not 
to  have  been  made  a  part  of  the  record,  not  for  the  reason  that  consent  did 
not  appear  on  the  record,  or  that  the  court  did  not  order  the  minutes  to 
be  kept  open  for  thirty  days,  but  because  the  entry  was  not  made  upon 
and  as  of  the  trial  term,  but  upon  the  journal  of  the  term  thereafter. 

Motion  overruled. 

Judge  Yaple,  for  the  motion. 

Stephen  Coles,  contra. 
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J.  B.  SPECKER  et  al.  v.  H.  S.  HERZOG  et  ai. 

Where  the  error  complained  of  is  that  the  trial  court  erred  in  its  findings  of  facts,  the 
reviewing  court  cannot  make  a  new  finding  upon  the  same  evidence  and  enter  a 
modified  judgment  fhereon.  It  can  only  reverse  the  entire  judgment  and  send 
the  case  back  for  trial. 

Error  to  the  Superior  Court. 

SMITH,  J. 

rhe  petition  in  error  in  this  case  is  filed  to  reverse  a  judgment  of  tha 
supreme  court  of  Cincinnati. 

The  defendants  in  error  have  also  filed  a  cross-petition,  not  to  reverse 
the  entire  judgment,  but  to  modify  it.  The  action  below  was  commenced 
by  H.  S.  Herzog  and  others  against  John  J.  Specker  and  others,  to  estab- 
lish a  trust,  if  I  may  use  the  expression.  There  was  quite  a  number  of 
plaintiffs,  and  also  of  defendants.  All  were  creditors  of  F.  M.  &  W.  H. 
Saflford,  who  were  doing  business  at  Eagle  Station,  Carroll  County,  Ken- 
tucky, and  are  said  to  be  all  the  creditors  of  this  firm.  It  appears  in  evi- 
dence, that  on  or  about  February  26,  1881,  John  B.  Specker,  one  of  the 
defendants  below,  a  member  of  the  firm  of  Specker,  Buddecke  &  Co., 
went  to  Kentucky  and  secured  a  mortgage  from  F.  M.  &  W.  H.  Safford 
to  him,  to  secure  the  payment  of  a  note  to  him,  for  $600.  Safford  &  Co. 
were  then  in  failing  circumstances.  The  debt  due  to  Specker,  Buddecke 
&  Co.,  was  less  than  $400.  This  mortgage  was  intended  to  secure  not 
only  Specker,  Buddecke  &  Co.,  but  also  certain  other  Cincinnati  creditors, 
who  are  defendants. 

When  Specker  returned  to  Cincinnati,  Herzog  met  him  and  told  him 
that  by  the  law  of  Kentucky,  in  force  at  that  time,  this  mortgage  which 
he  "had  received,  made  him  a  trustee  for  all  the  creditors.  Specker  denied 
it,  and  soon  after  went  to  Kentucky,  and,  as  he  claims,  surrendered  the 
mortgage.  It  is  claimed,  on  behalf  of  the  plaintiffs  in  this  case,  that  when 
he  returned  to  Kentucky,  he  caused  the  entire  stock  of  goods  of  Safford 
&  Co.  to  be  sold  to  one  Johnson,  and  received  the  proceeds,. $1,000.  He 
also  received  $60  more,  the  proceeds  of  sales  made  after  the  mortgage, 
receiving,  in  fact,  from  the  goods  the  sum  of  $1,060.  It  was  further 
claimed  by  plaintiffs  below,  that  by  virtue  of  the  statute  in  Kentucky, 
somewhat  similar  to  section  6343,  of  our  Revised  Statutes  that,  where  a 
person  in  failing  circumstances  makes  an  assignment  to  others,  for  the 
purpose  of  giving  a  preference  to  a  portion  of  the  creditors,  that  assign- 
ment shall  enure  to  the  benefit  of  all  his  creditors,  pro  rata,  and  it  was 
claimed  that  by  virtue  of  that  statute  this  assignment  operated  pro  rata 
for  the  benefit  of  all  of  Saflford's  creditors.  It  was  claimed  by  defendant 
below,  in  the  first  place,  that  he  did  not  receive  that  amount  of  money; 
thajt  all  he  had  received  was  $459.  his  own  debt,  and  $219  more  to  pay  his 
Cincinnati  creditors,  making  $750  as  the  total  amount  received. 

It  was  also  claimed  as  a  question  of  law  below  that  the  statute  of 
Kentucky  could  not  be  enforced  in  the  courts  of  our  own  state;  that  by 
the  terms  of  the  statute,  if  we  construe  the  whole  statute  together,  not 
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merely  the  first  section,  but  the  subsequent  sections,  it  was  a  remedy  to 
he  enforced  through  the  Kentucky  courts,  and  could  not  be  enforced 
in  the  courts  of  a  foreign  jurisdiction.  The  court  below  seems  to  have 
taken  a  middle  ground.  It  found  as  claimed  by  the  plaintiffs,  that  the 
defendant  had  received  $1,060,  and  that  he  had  recovered  it  for  the  pur- 
pose of  paying  these  debts.  But  the  court  did  not  find  as  claimed  by 
plaintiffs  below,  that  by  virtue  of  the  statute  this  $L,060  should  be  distri- 
buted pro  rata  among  all  his  creditors,  but  made  the  order  that  the  defen- 
dant, Specker,  was  entitled  to  pay  $600  of  these  proceeSs  to  himself  and 
the  defendants,  and  should  be  required  to  pay  the  sum  of  $460,  the  residue 
of  the  amount  in  his  hands,  pro  rata  among  the  plaintiffs;  and  that  judg- 
ment was  entered  in  the  court  below.  To  reverse  that  judgment  the  de- 
fendant below,  Specker,  the  plaintiff  in  error,  filed  his  petition  in  error. 

It  seems  to  us  that  he  has  no  ground  of  complaint.  The  finding  that 
he  had  received  $1,060  was  fully  warranted  by  the  evidence;  also  that  he 
received  it  for  the  purpose  of  paying  Cincinnati  creditors,  including  the 
plaintiff,  and  that  the  plaintiff  in  error  has  no  ground  for  disturbing  or  re- 
versing the  judgment. 

The  prayer  of  the  cross  petition  in  error  is  to  modify  the  decree  by 
distributing  the  entire  fund,  $1,060,  pro  rata  among  all  the  creditors,  and 
is  founded  upon  that  section  of  our  code  which  provides  that  the  reviewing 
court,  if  not  satisfied  with  the  judgment  below,  is  not  bound  to  reverse  the 
entire  judgment,  but  may  modify  it  to  conform  to  the  truth  and  justice  of 
the  case.  But  the  reviewing  court  cannot  do  so  unless  it  be  upon  an 
agreed  statement  of  facts,  or  the  facts  are  specially  found  by  the  court. 
It  may  shape  the  law  to  conform  to  the  facts  found  by  the  court,  but 
cannot  make  a  new  finding  of  facts.  The  error  complained  of  by  the  de- 
fendants in  error  in  this  case  is  a  finding  of  fact  by  the  court  below,  for 
St  was  a  finding  dependent  upon  a  foreign  law,  which  is  in  itself  a  fact, 
It  being  a  finding  of  fact  by  the  court  below,  the  only  way  to  review  that 
finding  is  to  reverse  the  entire  judgfment  and  send  it  back  for  trial.  That 
is  not  desired  by  the  defendants  in  error.  Therefore  the  judgment  of  the 
court  below  must  be  affirmed. 


FORECLOSURE  PROCEEDINGS.  15 

[Hamilton  Diatrlct  Court,  1883.] 
HERMAN  P.  DRBYBR  v.  P.  M.  BIGNBY. 

1.  A  foreclosure  aale  should  not  be  eet  aside  tor  the  reaeon  that  the  decree  in- 

cluded a  finding  of.  an  amouait  due  aaid  aworded  an  order  of  sale  tx>  one  on 
whose  aufiwer  and  cross-petition  no  summons  had  been  iflsued  aeainst  the 
mortgagor. 

2.  A  mortgagor,  who,  after  sale  on  forecloeure,  has  received  the  surplus  of  the 

proceeds  of  sale,  left  after  payment  of  liens,  cannot  be  heard  tx>  claim  that 
the  decree  ordering  sale  was  erroneous. 

Error  to  the  Superior  Court  of  Cincinnati. 

SMITH,  J. 

This  is  a  petition  in  error  to  reverse  an  order  of  the  superior  court  of 
Cincinnati  ordering  the  sale  of  certain  premises  under  mortgage.  The 
facts  are  these:  The  Herman  Building  Association  brought  suit  against 
Dreyer  and  wife  to  foreclose  a  mortgage,  making  Dreyer  and  wife   de- 
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fendants,  also  one  John  McGill  and  John  Webb,  Jr.,  who  had  liens  upon 
the  property.  All  were  served  with  process.  A  few  days  after,  a  supple- 
mental petition  was  filed  making  Bigney  and  wife  defendants.  The) 
were  served  with  process.  Afterwards  Bigney,  claiming  to  have  a  con- 
veyance of  the  property  from  Dreyer,  and  a  lease  back  to  Dreyer,  which 
was  perhaps  in  the  nature  of  a  mortgage,  filed  an  answer  and  cross-peti- 
tion setting  up  his  claim,  and  praying  a  sale  of  the  premises.  Upon  thi^ 
answer  and  cross-petition  a  summons  was  issued  and  served  upon  Dreyer 
and  wife.  Afterwards  John  Webb,  Jr.,  who  was  one  of  the  original  de- 
fendants, filed  his  answer  and  cross-petition  setting  up  his  judgment  lieti 
against  Dreyer,  and  caused  summons  to  be  issued,  and  Dreyer  was  again 
served  with  process  upon  that  answer  and  cross-petition.  A  decree  was 
taken  finding  the  amount  due  from  Dreyer  and  wife  to  the  Building  As- 
sociation, which  seems  to  have  been  paid,  and  from  that  time  the  Build- 
ing Association  stepped  out  of  the  case. 

Bigney,  who  had  filed  an  answer  and  cross-petition  setting  up  the 
conveyance  from  Dreyer  and  wife  to  him,  and  the  lease  back  from  him  to 
them,  obtained  a  decree  finding  that  this  deed  and  lease  was  a  mortgage; 
also  finding  the  amount  due,  and  obtained  an  order  that  unless  a  certain 
amount,  being  interest,  $135,  and  costs,  was  paid,  an  order  of  sale  should 
issue.  In  the  same  decree  there  was  also  a  finding  in  favor  of  John 
Webb,  Jr.,  who  had  a  judgment  lien  upon  the  premises,  and  a  similar  (Tr- 
der  that  unless  the  amount  due  him  was  paid,  an  order  of  sale  should  is- 
sue. There  is  also  a  finding  in  this  same  decree  in  favor  of  Mrs.  McGill, 
who  was  made  a  party  defendant,  at  her  own  instance  and  subsequently 
filed  an  answer  and  cross-petition,  but  had  caused  no  process  to  issue 
against  Dreyer.  Before  the  order  of  sale  was  issued,  Dreyer  came  in 
and  paid  up  the  amount  ordered  to  be  paid  to  Bigney,  $135,  but  did  not 
pay  the  costs,  which  was  a  part  of  the  decree,  nor  the  amounts  severally 
due  to  Webb  and  Mrs.  McGill.  An  order  of  sale  was  issued,  and  on  this 
order  of  sale  the  premises  were  sold.  Two  or  three  orders  of  distribu- 
tion were  made,  paying  costs,  amount  due  Webb,  the  principal  of  the 
debt  as  well  as  interest  due  to  Bigney,  also  the  amount  of  various  other 
liens,  leaving  a  surplus  of  over  $400  undisposed  of. 

After  all  the  lienholders  had  been  paid  off,  Mr.  Dreyer,  who  claimed 
to  be  the  owner  of  the  premises,  filed  a  motion  to  have  this  balance  paid 
over  to  himself,  and  a  final  decree  of  the  court  was  made,  in  pursuance  of 
his  application,  that  the  Master  Commissioner  pay  over  to  him  the  bal- 
ance in  his  hands. 

Dreyer  has  filed  his  petition  in  error  in  this  court,  claiming  that  there 
is  an  irregularity  in  the  original  order  of  sale,  and  inasmuch  as  the  amount 
found  due  Bigney  was  $135,  and  having  paid  this  amount,  the  order  of 
sale  should  not  have  issued;  also  because  this  order  of  sale  included  in 
the  judgment  the  amount  due  Mr.  Webb  and  Mrs.  McGill. 

We  do  not  agree  with  him.  There  was  a  valid  judgment  for  the 
amount  due  Bigney,  and  costs.  There  was  also  a  valid  judgment  for  the 
amount  due  Webb.  Dreyer  had  been  served  with  process  on  his  answer 
and  cross-petition;  a  decree  had  been  taken,  and  his  decree  was  as  valid 
as  Bigney's ;  and  it  was  a  part  of  that  decree  that  unless  the  amount  due 
him  also  was  paid  an  order  of  sale  should  issue. 

It  is  not  necessary  to  consider  the  question  raised  by  counsel,  wheth- 
er it  was  proper  to  issue  an  order  of  sale  for  the  amount  due  Mrs.  McGill, 
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for  there  was  a  valid  decree  for  definite  amounts^  viz.,  the  amount  due 
Bigney  and  the  amount  due  Webb,  and  the  costs;  and,  if  it  was  irregular 
as  to  the  amount  found  in  favor  of  Mrs.  McGill,  it  did  not  invalidate  the 
other  portions.  If  Mr.  Dreyer  had  paid  Mr.  Bigney  the  costs,  and  Mr. 
Webb  the  amount  of  his  judgment,  leaving  the  amount  due  Mrs.  McGill 
unprovided  for,  a  very  different  question  would  arise — if  the  property  had 
been  sold  on  her  decree  alone.     But  it  is  not  necessary  to  consider  it. 

Therefore,  there  being  a  valid  decree  in  the  case  for  costs,  and  a  judg- 
ment for  Mr.  Webb,  which  had  not  been  paid  by  Mr.  Dreyer,  there  was  no 
irregularity  in  issuing  the  order  for  sale,  and  causing  the  premises  to  be 
sold  on  that  order.     Therefore,  the  judgment  should  be  affirmed. 

But  there  is  another  view  which  would  lead  us  to  the  same  result. 
As  I  stated,  after  the  property  had  been  sold,  and  all  the  lienhoHers 
paid,  Mr.  Dreyer  procured  an  order  that  the  balance  of  the  purchase 
money  be  paid  to  him.  He  availed  himself  of  this  decree,  got  the  benefit 
of  the  sale,  and  ratified  it  by  receiving  the  balance  of  the  proceeds,  on  his 
own  motion.  He,  therefore,  is  in  no  condition  to  attack  the  decree  it- 
self. The  case  of  Tabler  v.  Wiseman  et  al.,  2  Ohio  St.,  216,  affirms  the 
doctrine  "that  a  party  ought  not  to  be  permitted  to  voluntarily  take  the 
benefit  of  a  judgment  and  then  attempt  to  reverse  it." 

In  either  aspect  of  the  case,  therefore,  the  judgment  ought  to  be 
affirmed. 


TAXATION.  16 

[Hamilton  District  Court,  1883.] 

NEWPORT  &  CINCINNATI  BRIDGE  CO..  v.  COMMISSIONERS  OF  HAMILTON 

COUNTY. 

A  bridge  company  owning  a  bridge  a<^rcNS8  the  Ohio  river,  which  voluntarily 
returns  for  taxation  in  Ohio  the  value  of  the  part  from  the  Ohio  end  to  the 
middle  of  the  river,  suppoeing  that,  instead  of  the  low  water  mark,  to  be  the 
state  boundary,  and  pays  taxes  thereon,  cannot  recover  the  money  under 
sec.  1038,  Rev.  Stat.,  as  it  is  not  a  case  of  clerical  error. 

Error  to  the  Common  Pleas  Court. 

MOOKE.  J. 

The  plaintiflF  in  error,  the  Newport  and  Cincinnati  Bridge  Co.,  hav- 
ing presented  to  the  County  Commissioners  of  Hamilton  county,  its 
claim  for  a  refunder  o£  taxes,  and  the  board  having  refused  the  applica- 
tion, the  matter  was  taken  to  the  court  of  common  pleas,  under  the  stat- 
ute authorizing  an  appeal  in  such  cases.  A  petition  was  filed  by  the 
bridge  company,  to  which  a  demurrer  was  interposed  by  the  county  com- 
missioners, and  the  court  having  sustained  the  demurrer,  the  plaintiff 
in  error  now  prosecutes  its  petition  in  error  in  this  court  to  reverse  the  ac- 
tion of  the  court  below. 

The  Newport  and  Cincinnati  Bridge  Co.,  a  corporation  doing  busi- 
ness under  the  laws  of  the  State  of  Kentucky,  operate  and  maintain  a 
bridge  for  railroad  and  other  purposes,  between  the  Ohio  and  Kentucky 
shores  of  the  Ohio  river.  The  structure  commences  at  the  west  side  of 
Eggleston  avenue  in  the  City  of  Cincinnati,  and  extends  to  a  point  on  the 
Kentucky  shore. 

During  the  years  1876-7-8  and  9,  the  bridge  company  returned  for 
taxation  that  portion  of  its  structure  lying  between  the  west  side  of  Eggle- 
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ston  avenue,  in  the  said  city  of  Cincinnati,  and  the  centre  of  the  channel 
span  in  the  Ohio  river.  The  company  now  claims  that  in  so  doing  it 
made  the  return  under  a  mistake  of  fact;  that  it  should  have  returned  for 
taxation  that  portion  lying  between  the  west  side  of  Eggleston  avenue 
and  low  water  mark  on  the  Ohio  shore,  instead  of  that  which  they  did  re- 
turn, to  wit:  1,347  feet,  v/hich  is  the  distance  from  the  west  side  of  Eggle- 
ston avenue  to  the  centre  of  the  channel  span,  an  excess  of  317  feet  of 
bridge  structure,  for  which  it  is  now  incorrtctly  assessed.  The  company 
alleges  in  its  petition  that  the  books  of  the  county  auditor  show  that  the 
boundary  line  of  the  state  of  Ohio  is  at  low  water  mark  on  t  he  north 
side  of  the  Ohio  river,  and  that  this  point  is  317  feet  from  the  centre  of 
the  channel  span;  that  in  making  a  return  of  1,347  feet  of  the  structure  it 
has  been  compelled  to  pay  a  tax  upon  the  assessed  value  thereof  of  the 
whole  1,347  feet,  for  the  years  1876  to  1879,  inclusive,  and  for  the  same 
period  has  been  compelled  to  pay  taxes  upon  the  structure  from  low  water 
mark  on  the  Ohio  shore,  to  the  end  of  the  structure  on  the  Kentucky 
shore,  to  the  authorities  of  the  state  of  Kentucky. 

The  bridge  company  claims  that  under  the  statute  it  is  entitled  to 
have  an  order  from  the  county  commissioners  upon  the  county  auditor 
directing  him  to  draw  his  warrant  upon  the  treasurer  for  the  over-pay- 
ment during  the  period  indicated,  under  the  authority  given  the  county 
auditor  by  sec.  1038,  Rev.  Stat. 

Section  1038,  as  aforesaid,  authorizes  the  county  auditor  from  tifpe 
to  time  to  make  corrections  of  errors  in  the  tax  list  and  duplicate  either 
in  the  name  of  the  person  charged  with  taxes  or  assessments,  a  descrip- 
tion of  the  land  or  other  property,  or  when  property  exempt  from  taxa- 
tion has  been  charged  with  a  tax;  or  in  the  amount  of  such  taxes  or  as- 
sessments. 

Evidently  it  was  the  intention  of  the  legislature  to  give  the  auditor 
authority  to  make  correction  of  clerical  errors  only.  It  is  claimed  that 
the  county  auditor  should  have  taken  notice  that  the  tax  was  excessive 
and  erroneous,  because  317  feet  of  the  structure  is  beyond  the  boundaries 
of  the  state  of  Ohio. 

It  is  claimed  by  the  bridge  company  that  in  returning  the  property, 
the  boundary  of  the  state  of  Ohio  was  believed  to  be  the  centre  of  the 
channel  span  of  the  Ohio  river,  and  that  in  so  doing  a  mistake  of  fact  oc- 
curred, not  by  any  fault  of  the  company,  but  by  the  fact  that  it  is  still  an 
unsettled  question  as  to  the  true  boundary  of  the  state. 

It  is  a  matter  of  record,  that  when  the  northwest  territory  was  organ- 
ized (of  which  the  state  of  Ohio  was  the  eastern  division),  it  was  de- 
scribed as  lying  northwest  of  the  Ohio  river,  so  that  in  frequent  adjudi- 
cations involving  questions  of  boundary,  the  low  water  mark  on  the 
north  side  has  been  recognized  as  the  (jhio  line. 

Handy,  Lesees,  v.  Anthony,  5  Wheat.,  374,  and  cases  cited. 

Therefore  as  a  physical  fact  it  must  be  assumed  the  boundary  of  the 
state  on  the  Ohio  river  is  as  indicated  by  these  authorities.  Where  it  is 
recognized  or  located  by  authority  or  by  law  is  a  question  of  law,  whiclh 
the  company  was  bound  to  know. 

In  its  petition  the  company  alleges  as  a  fact,  that  the  books  of  the 
county  auditor  shpw  the  boundary  of  the  state  of  Oiiio  to  be  at  low  water 
mark  on  the  north  side  of  the  Ohio  river,  and  it  is  bound  by  that  state- 
ment of  a  fact  of  which  it  at  the  same  time  alleges  its  ignorance. 
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It  is  well  settled  that  where  a  party  makes  a  voluntary  payment,  no 
process  of  the  law  can  be  had  to  recover  it  back,  unless  the  payment  was 
made  through  a  mistake  of  fact;  for  where  a  party  with  a  full  knowledge 
of  the  facts  and  presumed  to  know  the  law  as  in  this  case,  and  the  oppor- 
tunity and  right  to  examine  county  records,  voluntarily  parts  with  his 
money,  the  court  will  not  give  relief,  because  courts  of  law  are  not  or- 
ganized for  the  purpose  of  correcting  mistakes  of  people  who  have  full 
opportunity  of  knowing  their  rights. 

The  return  in  question  appearing  to  have  been  made  by  the  com- 
pany voluntarily  under  a  knowledge  of  the  fact  that  the  boundary  of  the 
state  of  Ohio  was  at  low  water  mark,  and  was  known  to  it  by  the  state- 
ment in  its  petition  herein,  and  the  law  fixing  the  boundary  at  the  point 
indicated,  the  mistake  of  the  company  is  not  a  mistake  of  fact  on  its  part 
and  the  error  is  not  one  of  the  class  mentioned  in  section  1038,  of  the 
Revised  Statutes. 

The  county  auditor  has  no  authority  to  correct  the  return  of  a  tax- 
payer. It  is  his  duty  to  receive  the  returns  and  place  the  property  and 
assessments  upon  the  tax  duplicate,  and  if  he  has  made  a  mistake,  in 
making  up  the  duplicate,  or  discovers  an  error  after  the  duplicate  is  made 
up,  or  if  an  erroneous  tax  of  the  same  class  arising  from  his  own  clerical 
error,  has  been  charged  and  collected,  it  becomes  his  duty  to  make  the 
correction  in  the  manner  pointed  out  by  the  statute. 

There  is  another  view  to  be  taken  of  this  case.  It  appears  by  the 
rd^ord  that  the  bridge  property  was  returned  by  the  company  through 
its  authorized  agent,  as  personal  propery,  under  the  provision  of  the 
statute,  and  was  not  returned  for  taxation  by  an  assessor,  or  placed  upon 
the  duplicate  by  the  county  auditor.  The  return  of  the  company  must 
be  considered  as  its  voluntary  act,  and  if  there  is  a  mistake  in  it,  the  error 
is  not  the  fault  of  the  county  officials,  but  it  is  the  fault  of  the  company. 
It  is  not  a  case  of  a  compulsory  payment,  but  is  a  case  where  the  law  has 
allowed  ample  time  to  the  taxpayer  to  make  a  return  as  required  by  the 
statute,  and  having  done  so,  however  erroneous  it  may  be,  the  taxpayer 
is  bound  by  the  consequences,  unless  some  other  remedy  may  be  provided 
by  the  statute  other  than  that  now  resorted  to. 

The  judgment  of  the  court  below  must  be  affirmed. 

J.  D.  Macneale,  for  plaintiff  in  error. 
•         Chas.  Evans,  county  solicitor,  contra. 


LANDLORD  AND  TENANT.  17 

fHamilton  District  Oourt.] 
HENRY  A.  STEVE^^SON  ET  AL.,  EXECUTORS,  v.  W.  H.  ALMES  ET  AL. 

1.  Where  a  lessee,  under  a  lease  oozKtalnlng  a  privilege  of  an  additional  term 

holds  over  without  sm  express  election  and  leaves  before  the  end  of  the 
additional  term,  it  is  incinnbent  on  the  landlord,  in  order  to  hold  him  for 
the  fuill  term,  to  aver  and  prove  his  election  to  take  under  the  privilege  of 
removal  by  a  preponderance  of  testimony  for  the  rule  that  a  tenant  ho!d- 
Ing  over  is  presumed  to  do  so  under  same  conditions  as  under  the  previous 
term  does  not  apply  where  an  election  is  necessary. 

2.  In  determining  the  intention  of  the  parties  all  the  circumstances  may  be  c<mi- 

sldered,  as  that  they  were  building  another  store  to  go  in-to,  wliich  the  les- 
sor knew. 

Error  to  the  Common  Pleas  Court  of  Hamilton  county. 
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JOHNSTON,  J. 

This  controversy  originated  about  the  renting  of  three  stores  on 
the  left  side  of  Main  St.,  above  the  canal,  formerly  occupied  by  Alms 
and  Doepke,  of  this  city.  In  1876  there  was  a  written  lease  made 
by  Stevenson's  executors  to  them,  whereby  they  leased  for  a  dry  goods 
store  buildings  433,  435  and  437  Main  street  for  the  term  of  two  years 
at  an  annual  rental  of  $2,600,  payable  quarterly.  In  this  lease  occurred 
this  language,  "do  rent  to  Alms  and  Doepke  for  the  term  of  two  years 
with  the  privilege  on  the  part  of  said  lessees  of  three  years  more  on  the 
same  terms,  from  and  beginning  Aug.  15,  1876."  On  the  isth  of  Au- 
gust, 1878,  being  the  expiration  of  this  lease,  it  seems  that  this  firm  had 
built  a  new  store  directly  opposite.  When  Aug.  15,  1878,  was  reached 
and  passed  they  were  still  in  possession.  Their  stock  was  moved 
about  Nov.,  1878,  but  the  keys  were  not  finally  surrendered  to  the  Stev- 
ensons  until  Feb.  15,  1879.  This  suit  is  brought  for  the  purpose  of 
recovering  three  installments  of  quarterly  rent  due  Aug.  15,  1879,  Nov., 
1879,  and  Feb.,  1880.  It  is  averred  in  the  petition  affirmatively  that 
these  lessees.  Alms  and  Doepke,  elected  to  take  the  premises  for  a  term 
of  three  years  further  after  the  expiration  of  their  first  term  of  two 
years. 

There  is  a  square  denial  by  Alms  and  Doepke  that  they  ever  elected 
to  take  the  premises  for  three  additional  years,  but  on  the  contrary  they 
proceed  to  allege  by  way  of  defense  that  at  the  expiration  of  the  term,  to- 
wit,  Aug.  15,  1878,  one  of  their  members  called  upon  the  executors  and 
told  them  they  did  not  propose  to  elect  to  hold  for  the  term  of  tliree 
years  more  for  the  reason  that  they  were  constructing  immediately  op- 
posite a  new  building  into  which  they  proposed  moving;  that  they  could 
not  perhaps  get  out  on  Aug.  15,  1878,  and  therefore  desired  an  extension 
beyond  Aug.,  1878,  but  not  for  the  term  of  three  years,  but  only  until  their 
new  store  should  be  completed.  The  cause  was  submitted  to  the  court 
and  judgment  rendered  for  defendants. 

There  was  to  a  certain  extent  a  conflict  of  testimony,  but  it  appears 
to  us  that  there  was  one  prominent  feature  upon  which  plaintiffs  clearly 
failed.  In  order  to  make  out  their  case  it  was  incumbent  on  them  to 
show  affirmatively  that  these  defendants  did  elect,  either  expressly  or  by 
implication,  to  avail  themselves  of  the  privilege  of  holding  these  premises 
three  years  longer.  That  is  averred  in  the  petition  and  it  was  necessary 
to  aver  it  in  order  to  recover,  for  the  original  term  expired  Aug.  15,  1878. 

Taking  this  whole  record  together  we  think  the  weight  of  the  evi- 
dence was  against  plaintiffs  upon  that  point,  in  fact  when  the  plaintiffs 
closed  their  case,  the  implied  intention  to  elect  and  hold  for  the  addi- 
tional years,  upon  which  they  relied,  was,  if  not  altogether,  very  seriously 
shattered.  We  understand  it  to  be  the  law  that  where  a  tenant  has 
been  in  the  enjoyment  of  premises  by  the  year  and  he  suffers  the  year  to 
expire  and  enters  quietly  upon  the  new  year,  nothing  being  said  before  his 
term  expires,  and  he  pays  and  the  landlord  thereupon  receives  rent  at  the 
same  time  and  upon  the  same  terms,  there  is  a  very  strong  presumption 
that  there  was  an  intention  on  the  part  of  the  tenant  to  hold  for  another 
term.  But  there  is  no  inflexible  rule  of  law  whereby  if  a  tenant  having 
thus  held  by  the  year  or  month  enters  quietly  upon  the  new  year  or  new 
month  that  he  is  held  as  having  rented  the  premises  for  another  year  or 
another  month. 
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After  all.  the  question  arises,  what  was  the  contract  of  the  parties? 
Was  there  an  agreement  express  or  implied  whereby  the  tenant  agreed 
to  become  the  tenant  for  another  term  and  the  landlord  agreed  to  accept 
him  is  such — a  question  of  fact? 

Here  is  a  firm  of  merchants  engaged  in  business,  doing  a  large  dry 
goods  business.  They  leased  these  premises  for  the  term  of  two  years 
with  the  privilege,  if  they  might  so  elect,  of  another  term  of  three  years 
upon  the  same  terms.  They  were  paying  a  rental  of  $2,600  a  year. 
Immediately  opposite  they  were  engaged  in  constructing  a  large  build- 
ing into  which  they  advised,  and  into  which  the  landlords  knew  they  in- 
tended to  remove  their  entire  business  when  completed.  This  is  one 
of  the  strong  circumstances  to  support  the  claim  that  they  did  not. elect 
to  take  the  premises  for  the  further  term  of  three  years.  It  appears 
from  the  evidence  in  the  case  developed  upon  the  cross-examination  of 
plaintiff's  witnesses  that  not  only  did  these  defendants  not  reach  the  end 
of  their  term  quietly  and  enter  upon  another  year  without  anything  being 
said  whereby  there  might  be  inferred  an  agreement  to  take  for  another 
term  of  three  years,  but  it  was  developed  that  before  the  expiration  of  the 
term,  as  early  perhaps  as  May  or  June,  1878,  that  Fred.  W.  Alms,  one  of 
the  firm,  called  upon  one  of  them  and  said  that  they  did  not  propose  to 
hold  for  a  further  term  of  three  years,  that  they  had  been  disappointed  in 
getting  their  building  completed,  that  they  might  not  be  able  to  go  out 
exactly  by  Aug.  15,  1878,  and  desired  to  make  some  arrangements 
whereby  they  might  occupy  the  store  a  short  time  thereafter  upon  the 
same  terms.  It  is  admitted  that  a  conversation  took  place  on  the  sub- 
ject. There  is  a  disagreement  as  to  what  was  exactly  said.  Messrs. 
Stevenson  insist  that  defendant  simply  made  a  proposition  of  that  kind. 
Fred.  Alms  said  they  did  not  intend  to  hold  for  three  years  more;  the 
Stevensons  said  that  they  did  not  desire  to  have  the  store  thrown  upon 
their  hands  in  winter.  Whereupon  Alms  thought  they  could  manage 
that  matter.  Alms  went  in  July  and  had  a  conversation,  the  same  in  sub- 
stance that  had  taken  place  before  with  the  Stevensons.  He  testifies  that 
at  his  first  interview,  Messrs.  Stevenson  said  that  they  desired  to  coun- 
sel among  themselves  before  giving  a  final  answer,  and  that  was  the  rea- 
son of  Alms  calling  a  second  time;  Messrs.  Stevenson  testify  that  they 
said  they  did  not  desire  to  have  the  store  thrown  on  their  hands  in  win- 
ter. No  memorandum  was  made  of  these  conversations  until  in  Feb., 
1879,  when  the  keys  were  finally  surrendered  and  the  last  installment  of 
rent  was  paid  by  Alms,  up  to  which  time  they  admit  themselves  to  be  lia- 
ble, having  bridged  over  the  winter.  The  keys  then  being  surrendered, 
they  notified  the  Stevensons  that  they  would  no  longer  pay  rent.  Then 
one  of  the  Messrs.  Stevenson  recalled  as  best  he  could  what  transpired  in 
the  summer  of  1878,  before  the  first  term  had  expired  and  made  a  mem- 
orandum of  it  in  their  docket  or  account  book.  There  seems  to  have 
been  a  very  full  trial  of  the  case  with  all  the  witnesses  before  the  court. 
The  issue  was  found  for  the  defendants.  We  think  upon  this  record 
that  it  was  a  just  finding.  As  stated  in  the  outset  of  this  brief  opinion 
there  was  one  proposition  upon  which  the  plaintiffs  necessarily  relied  to 
make  out  a  case  against  defendants  and  that  was  to  aver  and  prove  affirm- 
atively by  a  preponderance  of  evidence  that  these  defendants  did  elect, 
either  expressly  or  by  such  circumstances  and  conduct  as  that  it  might  be 
fairly  inferrred,  to  take  these  premises  for  an  additional  term  of  three 
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years  upon  the  old  terms.     We  think  that  the  weight  of  the  evidence 
upon  the  whole  record  was  against  them. 

Judgment  affirmed. 

Stephen  Cole,  for  Stevenson. 

Ramsey  and  Wiggins,  contra. 


20  REFUNDER  OF  TAXES. 

[Hamilton  District  Court.] 

C.  SANDHEGBR  v.  COMMISSIONERS. 

Where  real  estate  <and  a  builcliD^  on  it  Is  appraised  for  taxation,  and  the  building 
IS  torn  down  and  a  new  one  of  greater  value  erected,  eoid  the  ooimty  audi- 
tor, in  fixing  the  increased  vcdue,  omits  to  deduct  for  the  value  of  the  old 
building,  and  taxes  aire  paid  for  several  years  on  such  valuation,  a  subse- 
quent oounty  auditor  has  no  power  to  correct  the  duplicate  by  deducting, 
the  value  of  the  old  buildi<ng,  nor  have  the  county  commissioners  power  to 
refund  excessive  payments. 

Error  to  the  Common  Pleas  Court  of  Hamilton  county. 

SMITH,  J. 

This  was  a  petition  by  Sandheger  to  the  county  commissioners,  al- 
leging that  there  had  been  an  erroneous  valuation  of  his  property  and 
asking  for  a  refunder  of  taxes  amounting  to  about  $500. 

Thi"  commissioners  rejected  hi^  claim  and  he  appealed  lo  the  court 
of  common  pleas.  That  court  decided  adversely,  and  this  is  a  petition 
in  error  to  this  court  to  reverse  that  decision.  The  claim  is  similar  to 
very  many  that  come  before  this  court.  It  is  said  by  Mr.  Sandheger, 
that  in  1870,  he  owned  certain  real  estate,  of  which  the  improvements 
were  appraised  at  $4,800. 

In  1872,  ne  tore  down  those  improvements  and  built  others  upon  the 
same  ground,  and  the  auditor  added  to  the  valuation  of  this  property  by 
reason  of  these  new  improvements  the  sum  of  $15,000  and  placed  it  with 
this  increased  valuation  upon  the  duplicate  for  taxation.  It  continued  thus 
upon  the  duplicate  until  1880.  It  is  now  claimed  by  Mr.  Sandheger, 
that  the  auditor,  in  making  the  addition  of  $15,000  for  the  improvements, 
omitted  to  deduct,  which  he  ought  to  have  done,  $4,800,  the  value  of  the 
old  improvements,  and  it  is  for  this  difference,  the  taxes  in  this  $4,800, 
which  it  is  claimed  the  auditor  failed  to  deduct,  for  which  a  refunder  is 
now  claimed. 

It  is  now  urged  on  behalf  of  Mr.  Sandheger  that  under  the  well- 
known  section,  1038,  Revised  Statutes,  familiar  to  all  the  bar,  the  auditor 
can  now  make  a  correction  which  will  reduce  the  valuation  to  the  extent 
of  $4,800  and  that  the  commissioners  can  order  a  refunder. 

It  seems  to  us  that  this  is  not  a  clerical  error,  which  comes  within 
that  section.  There  may  have  been  an  erroneous  valuation,  or  mis- 
taken valuation,  perhaps  a  wrongful  valuation,  but  it  is  not  a  clericjil 
error  which  can  be  amended  upon  the  duplicate  some  six  or  eight  years 
after  it  occurred.  We  have  but  to  refer'  to  section  2800,  Rev.  Stat., 
which  provides  each  county  auditor  shall,  from  time  to  time,  correct 
any  errors  which  he  may  discover  in  the  name  of  the  owner,  in  the  valua- 
tion, description,  or  quantity,  of  any  tract  or  lot  contained  in  the  list  of 
real  property  in  his  county,  but  in  no  case  shall  he  make  any  deduction 
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from  the  valuation  of  any  tract  or  lot  of  real  property,  except  such  as 
shall  have  been  ordered  either  by  the  state  board,  or  by  the  county  board 
of  equalization,  or  upon  the  written  order  of  the  auditor  of  the  state; 
which  written  order  shall  only  be  made  upon  a  statement  of  facts,  sub- 
mitted to  the  auditor  of  state  in  writing. 

It  is  here  distinctly  stated,  that  the  auditor  has  no  power  to  reduce 
the  valuation  unless  he  is  authorized  by  the  state  board,  the  county  board 
of  equalization  or  upon  the  written  order  of  the  auditor  of  state. 

It  is  claimed,  however,  in  the  argument  that  under  section  2801, 
Revised  Statutes,  the  auditor  had  power  to  make  the  change.  This  sec- 
tion is  as  follows:  **Each  county  auditor  shall  correct  the  valuation  of  any 
parcel  of  real  property,  on  which  any  new  structure  of  over  one  hundred 
dollars  in  value  may  have  been  erected,  or  in  which  any  structure  of  the 
like  value  shall  have  been  destroyed  agreeably  to  the  return  thereof  made 
in  accordance  with  the  provisions  of  this  title  by  the  assessor." 

Now,  this  section,  it  seems  to  me,  is  but  a  counterpart  of  section 
2753,  Revised  Statutes,  which  prescribes  that  the  assessor  from  year  to 
year  in  making  a  valuation  of  personal  property  shall  also,  when  any  new 
improvements  have  been  added  to  real  estate  during  the  year,  which  ex- 
ceeds one  hundred  dollars  in  value,  to  ascertain  to  what  extent  the  value 
has  been  added  to  such  tract  or  lot  by  reason  of  such  improvement  and 
also  to  ascertain  when  any  improvements  have  been  destroyed,  to  what 
extent  the  value  of  the  property  has  been  diminished  by  reason  of  such 
loss  and  return  the  same  to  the  auditor. 

Now,  it  seems  to  me,  section  2831  is  but  a  counterpart  of  secticHi 
2753,  and  when  the  assessor  from  year  to  year  has  made  his  return  of  any 
improvement  upon  real  estate  which  increased  its  value,  or  of  the  de- 
struction of  any  improvement  which  has  lessened  the  value,  then  the  au- 
ditor shall  correct  the  duplicate  to  correspond  to  the  returns  made  by  the 
assessor,  and  does  not  permit  the  auditor  from  time  to  time  to  correct  er- 
rors of  valuation  on  the  duplicate  in  the  manner  above  provided  in  sec- 
tion 2800.    The  party  is  not  entitled  to  relief  under  this  section. 

Judgment  affirmed. 


LIABILITY  OF  INN-KEEPER.  21 

[Superior  Court  of  Cincinnati,  1883.] 

EDWARD  WIATT  v.  THE  ARCADE  HOTEL  CO. 
A  person*  residing  in  the  city  came  to  a  hotel  at  2  o  dook  in  the  morning  and 
called  for  a  room,  which  the  night  clerk  promised  to  give  him.  He  then 
deposited  with  Che  clerk  a  pactDGiee  containing  money,  for  which  he  took 
a  receipt,  and,  without  registering  his  name,  left  the  hotel,  returning  .at 
4  o'clock  in  the  mornine  when  he  found  the  money  and  the  clerk  had  dis- 
appeared: Held  that  ne  w^s  a  guest  and  the  hotel-keeper  was  liable  for 
tne  loss. 

HARMON,  J. 

The  question  in  the  case  is  purely  one  of  fact.  The  responsibility  of  inn- 
keepers for  the  goods  of  their  guests  is  as  old  as  civilization.  The  queetioa  is, 
was  the  plaintiff  a  guest  of  the  defendant's  hotel?  It  is  admitted  that  he  did  not 
in  fact  occupy  a  room.  It  is  admitted  his  name  did  not  appear  on  the  register. 
Whether  he  did  occupy  a  room  in  fact  is  not  material.    If  he  engaged  one  and 

•This  judgment  was  affirmed  by  the  distaict  court.      See  opinion,  post  000.     ( s,  c 
10  B..  310.) 
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becaxne  reeponsible  to  pay  for  it,  his  rights  toward  the  defendant  for  anything 
in  ifts  custody  were  the  same, whether  he  in  fact  occupied  it  or  not. 

The  reason  for  the  adoption  of  the  system  of  registering  in  a  hotel  may  be 
doubtful.  It  would  not  seem  to  be  necessary  for  the  information  of  the  hotel, 
considering  the  other  books  kept,  as  appears  from  the  evidence  and  the  various 
reports  of  its  employes  as  to  the  occupancy  of  rooms  required.  It  may  be  that 
its  adoption  was  due  to  a  desire  to  inform  the  public  and  those  desiring  to  visit 
guests.  But  whatever  be  the  case  it  is  not  contended  that  the  register  is  more 
than  prima  facie  evidence.  A  man  may  be  registered  and  may  not,  in  fact,  be 
a  guest.  He  may  not  be  registered,  and  yet,  in  fact,  be  a  guest.  If  the  plaintdfC 
engaged  a  room  so  that  he  became  liable  to  pay  for  it,  and  the  defendant  to 
supply  him  the  accommodations  of  its  hotel,  he  was  a  guest,  otherwise  he  was 
not.  The  plaintiff's  own  testimony,  and  that  of  the  friend  who  wcub  with  him, 
and  one  of  the  bell-boys  of  the  hotel,  established  dearly  the  fact  that  the  plaintifC 
asked  for  a  room  a«nd  was  told  by  the  clerk  that  he  should  have  the  best  he  had, 
and  that  he  had  one;  that  the  clerk  being  engaged,  and  the  plaintiff  saying  he 
did  not  desire  Just  then  to  retire,  the  clerk  took  his  name  and  said  he  would 
assign  him  a  room.  That  thereupon  the  plaintiff  deposited  with  the  clerk  a  pack- 
age of  money,  with  which  it  is  conceded  the  clerk  absconded.  There  are  some 
slight  discrepancies  of  detail,  but  the  testimony  of  the  three  witnesses  is  sub- 
stantially alike.  I  should  in  this  case  be  inclined  to  regard  with  suspicion  exact 
agreement  among  the  three  as  to  details. 

The  only  direct  testimony  with  which  the  defendant  meets  the  testimony 
of  the  plaintiff  and  his  two  witnesses  is  that  of  the  night  porter,  who  was  present, 
and  says  that  the  plaintiff  said  nothing  about  desiring  a  room.  Various  contra- 
dictions, however,  are  relied  upon  to  break  down  |^e  plaintiff's  case.  The  Arcade 
policeman,  who  knew  the  plaintiff  slightly  by  sight,  says  that  when  he  left  the 
hotel  the  plaintiff  was  alone,  the  plaintiff  naving  said  he  left  it  in  company  with 
his  friend.  Officers  Tracey  and  Wappenstein  both  testified  that  they  saw  the 
plaintiff,  however,  with  his  friend,  leave  the  hotel.  It  is  shown  that  the  bell-boys 
went  off  duty  at  2:30  o'clock,  and,  therefore,  it  is  claimed  the  one  who  testiues 
for  plaintiff  could  not  have  been  present,  the  plaintiff  having  come  to  the  ho'el 
about  2  o'clock  in  the  morning,  but  the  statement  that  the  bell-boys  were  in  the 
habit  of  stealing  a  chance  to  sleep  in  the  hous^  aS  abundantly  corroborated. 
The  various  persons  testify  to  statements  made  by  plaintiff  when  he  returned 
to  the  hotel  about  5  o'clock  and  found  that  the  clerk  had  gon^ 

Without  going  over  this  testimony  in  detail,  I  am  not  satisfied  it  is  suffi- 
oient  to  break  down  the  plaintiff's  case.  Most  of  the  statements  he  is  said  to  have 
made  are  not  inconsistent  with  the  truth  of  his  testimony.  It  is  natural,  under 
the  circumstances,  not  only  that  he  should  have  stated  some  things  too  strongly, 
but  quite  easy  in  the  confusion  and  excitement  attending  the  discovery  of  the 
clerk  s  disappearance  for  the  witnesses  to  have  mistaken  exactly  what  he  did 
say,  while  to  some  at  least  of  the  witnesses  his  statement  i^  substantially  what 
\t  is  now.  The  testimony  of  Mr.  Emery  and  his  employes  as  to  the  conversation 
between  the  plaintiff  and  himself  is  not  inconsistent  with  the  truth  of  the  plain- 
tiffs testimony.  It  appeared  he  called  upon  Mr.  Emery  to  make  some  arrange- 
ment to  send  for  a  man  who  had  been  arrested,  whose  description  corresponded 
with  that  of  the  absconding  clerk.  Mr.  Emery  declined,  unless  the  defendant 
would  waive  the  claim,  which  he  understood  was  to  be  made  against  the  hotel, 
saying  the  plaintiff  was  not  a  guest  and  the  hotel  was  not  liable.  The  plaintiff 
said  it  would  have  been  easy  for  him  to  have  slipped  his  name  on  the  register 
when  he  returned  had  he  so  desired.  He  did  not  say  he  was  not  in  fact  a  guest. 
It  had  been  discovered  by  that  time  that  his  name  did  not  appear  on  the  register. 
It  was  known  that  that  was  the  point  on  which  the  contest  hinged,  and  it  was 
natural  under  the  circumstances,  he  should  say  that  it  would  be  easy,  if  he  had 
been  dishonest  enough,  for  him  to  have  supplied  that  evidence.  He  was  not 
called  upon  to  state  the  facts  in  the  case ;  and.  iudeinjj  ffom  his  appearance  and 
manner  on  the  stand,  he  is  not  the  kind  of  a  man  who  is  given  to  telling  every- 
thing everywhere.  He  appears  to  be  rather  reserved  and  reticent,  so  that  the 
inference  to  be  drawn  from  his  not  stating  the  case  en  that  occasion  has  little 
force.  While  the  burden  of  proof  is  on  the  plaintiff,  I  think  he  has  fairly  borne 
it  and  is  entitled  to  judgment. 

The  fact  that  the  plaintiff,  and  some  of  his  most  material  witnesses  are  pro- 
fessional gamblers  has  little  weight  in  this  case.  Where  the  testimony  is  equally 
balanced  a  circumstance  of  this  kind  might  have  some  weight.  It  might  be  said 
that  ordinarily  the  testimony  of  one  who  follows  a  legitimate  business  has  more 
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weight  than  that  of  one  who  follows  an  Illegitimate  business,  although  there  haye 
been  men  whose  word  was  known  far  ajid  wide  to  be  good,  although  their  business 
was  notoriously  bad,  while  there  are  others  whose  word  scarries  little  weight, 
though  their  business  is  respectable,  and  their  pretensions  great  In  this  case  the 
disparity  in  number  of  witnesses  is  too  great  to  give  the  consideration  referred 
to  any  weight. 

As  to  the  amount  which  the  pkdntifT  deposited  with  the  clerk  there  is  no 
testimony  but  his  own.  It  is,  however  corroborated  by  the  fact  that  there  was 
enough  of  it  to  make  it  an  object  tor  Ihe  clerk  to  abscond  with.  It  does  not 
appear  from  the  testimony  whether  or  not  he  secured  any  other  booty,  but  it  may 
be  fah*ly  inferred  that  he  did  not,  because  the  inner  departmenits  of  the  safe  were 
locked,  the  guests  at  the  hotel  were  few  at  the  time,  and  his  opportunities  for 
plunder  limited.  The  plaintiff's  testimony  Is  also  corroborated  by  the  fact  that 
he  had  during  that  day  $2,500.  I  see  no  reeson  to  doubt  his  testimony  that  the 
sum  deposited  was  $2,195,  for  which,  with  interest,  he  may  have  judgment. 

T.  C.  Campbell,  for  plaintiff. 

Herbert  Jenney,  for  defendant. 
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[Cuyahoga  Oommooi  Pleas.] 
T.  GRIFFIN  &  CO.  v.^E  WESTERN  UNION  TELEGRAPH  CO. 

1.  Where  a  board  of  trade,  having  the  righ/t  to  exclude  persoois  from  its  rooms, 

issues  an  order  to  a  telegraph  compainy  forblddins  it  to  import  market 
reports  to  bucket  shops,  or  persons  carrying  on  ousinese  forbidden  by  79 
O.  L.,  118,  on  penalty  of  excluaing  the  telegraph  companies  from  the  floor, 
the  court  will  not  seek  to  oom^pel  the  telegraph  company  to  perform  what 
it  is  thus  unable  to  perform  and  the  telegraph  company  will  not  be 
enjoined  from  resuming  possession  of  its  ticker. 

2.  The  fact  that  plaintiff  may  carry  on  business  other  than  that  of  a  bucket  shop. 

or  may  be  willing  to  deliver  the  comnofodity  instead  of  settling  the  difference 
in  money,  will  not  entitle  him  to  iiie  aid  of  a  court  of  equity. 

CALDWELL.  J. 

Judgfe  Caldwell  rendered  the  following  decision  as  to  whether  or  not 
the  bucket  shop  of  Griffin  &  Co.  could  prevent  the  Western  Union  Tele- 
graph Co.  from  removing  one  of  their  instruments  from  the  office  of  the 
firm.  In  the  first  place  Judge  Caldwell  read  over  the  affidavit  of 
Griffin  &  Co.,  the  plaintiffs,  the  answer  of  the  defendant  and  the  plain- 
tiff's reply  to  it.  'The  instrument  known  as  a  ticker,"  said  the  judge 
"is  the  property  of  the  Western  Union  Telegraph  Co.,  and  they  say  they 
cannot  transmit  the  information  desired  by  the  plaintiffs  for  the  reason 
that  the  Chicago  Board  of  Trade,  an  organization  over  which  the  Western 
Union  Telegraph  Co.  has  no  control,  has  issued  an  order  forbidding  the 
impartine:  of  information  to  the  so-called  bucket  shops,  and  in  case  the 
telegraph  company  refuses  to  comply  witn  that  order  their  reporters  will 
be  excluded  from  the  rooms  of  the  Board  of  Trade.  That  this  order 
was  really  given  there  can  be  no  doubt  whatever.  The  Chicago  Board 
of  Trade  has  a  perfect  right  to  exclude  any  person  from  its  rooms  who  is 
not  a  member  of  that  body.  Being  a  private  organization  and  having 
rooms  of  their  own,  in  which  to  transact  their  own  business,  they  have 
complete  control  as  to  who  shall  be  admitted,  and  as  much  right  to  ex- 
clude any  and  all  reporters  as  they  have  of  refusing  admission  to  any  one. 
That  being  so,  while  this  court  might  grant  the  injunction,  which  would 
allow  the  ticker  to  remain  in  the  office  of  the  plaintiffs,  the  court  cannot 
see  that  it  would  be  the  least  good  if  the  telegraph  company  are  unable  to 
gather  information  to  transmit  through  the  instrument.         The     ticker 
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would  be  absolutely  useless  without  something  to  tick,  and  the  court 
would  hardly  say  that  the  ticker  should  remain  and  by  so  doing  prevent 
the  telegraph  company  from  obtaining  any  information.  The  property 
belongs  to  the  defendant,  and  if  it  is  of  no  use  to  the  plaintiff,  the  court 
cannot  see  why  the  defendant  should  not  be  allowed  to  take  possession 
of  it.  Courts  of  equity  cannot  grant  anything  which  a  partv  cannot 
perform,  and  the  action  of  Judge  Force,  of  Cincinnati,  in  a  case  recently 
decided  by  him  overruling  the  application  for  an  injunction  on  that 
ground  wa#,  I  think,  well  taken.  It  is  claimed  that  the  defendant  is  by 
law,  and  in  fact  a  common  carrier,  and  thereby  owes  a  duty  to  all,  and 
should  treat  all  persons  aliKe  as  long  as  they  are  compensated  with  the 
required  amount  for  their  services.  While  all  common  carriers  may 
be  bound  to  treat  all  persons  alike,  if  a  person  should  take  an  article  to 
the  common  carrier,  and  he  shouid  refuse  to  comply  with  the  request,  the 
remedy  would  be,  not  by  an  action  for  an  injunction,  but  at  law  to  recover 
damages.  Now,  for  the  reason  that  they  have  no  means  to  acquire 
information,  for  we  have  no  control  over  the  Chicago  Board  of  Trade,  we 
could  not  undertake  to  compel  the  Western  Union  Telegraph  Co.  to  per- 
form an  act  which  they  are  wholly  unable  to  perform. 

"Another  question  for  consideration  is  that  the  plaintiffs  say  that  the 
ticker  is  not  needed  alone  for  the  information  concerm'ng  the  price  of 
grain  and  provisions  at  Chicago,  but  the  plaintiffs,  neither  in  their  affi- 
davit or  reply,  say  what  that  other  business  is.  The  defendant  claims 
that  the  ticker  is  not  actually  needed  at  all,  because  the  business  is  gamb- 
ling. This  the  plaintiffs  deny,  but  their  affidavit  clearly  discloses  that  a 
part,  at  least,  of  the  business  is  what  is  claimed  by  the  defendant.  The 
reply  is  a  virtual  admission  that  the  only  purpose  for  which  the  ticker  is 
used,  is  to  enable  them  to  carry  on  a  business  of  buying  and  selling  grain 
and  provisions  without  an  actual  transfer  of  the  goods.  *  Although,' 
they  say,  'they  are  always  willing  to  do  so  when  it  is  desired,  but  ordi- 
narily closing  their  transactions  without  any  delivery  as  other  brokers.' 
Tlie  act  passed  by  the  Ohio  legislature,  April  i.s,  1882,  says:  'Whoever 
contracts  to  have  or  give  to  himself  or  another  the  option  to  buy  or  sell, 
at  a  future  time,  any  grain  or  other  commodity,  stock  of  any  rail- 
road or  other  company,  or  forestalls  the  market  by  spreading  false 
rumors  to  influence  the  price  of  commodities  therein  or  cor- 
ners the  market,  or  attempts  to  do  so  in  relation  to  any  such  com- 
modities, shall  be  fined  not  less  than  $20  or  more  than  $500  or  con- 
fined in  the  county  jail  not  exceeding  six  months  or  both,  and  all 
contracts  made  in  violation  of  this  section  shall  be  considered  gambling 
contracts  and  void,  provided  that  the  provisions  of  this  law  shall  only  be 
held  to  mean  and  apply  to  such  contracts  where  the  intent  of  the  parties 
thereto  is  that  there  shall  not  be  a  delivery  of  the  commodity  sold,  but 
only  a  payment  of  differences  by  the  parties  losing  upon  the  rise  or  fall  of 
the  market.' 

"Now  the  reply  of  the  plaintiffs  is  a  virtual  admission  that  the  busi- 
ness is  just  such  an  one  as  the  above  section  covers.  If  the  parties  de- 
sire it  they  say  they  will  go  and  gather  up  the  grain  for  them  and  deliver 
it.  The  fact  is  that  the  party  betting  does  not  expect  to  receive  any 
grain,  and  the  other  parties  do  not  expect  to  deliver  any  in  their  trans- 
actions. 

"The  only  way  to  defend  themselves  if  prosecuted  would  be  to  show 
that  the  intention  was  to  deliver  any  and  all  grains  for  which    bargains 
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have  been  made.  It  would  be  a  poor  excuse  for  the  parties  to  make,  if 
an  indictment  should  be  found  against  them,  to  say  that  they  had  other 
business  besides  this  one  of  gambling.  It  makes  no  difference  to  the 
court  whether  betting  on  the  price  of  grain  and  provisions  is  the  whole 
business  or  not,  the  court  will  not  countenance  such  transaction,  whether 
it  comes  from  high  or  low,  rich  or  poor.  It  is  downright  gambling 
of  the  worst  kind,  and  men  who,  to  my  knowledge,  are  considered  pious, 
who  would  scorn  to  play  a  game  of  cards  or  any  other  game»for  money, 
go  into  these  bucket  shops  and  put  up  their  margins.  Well,  if  they 
can  excuse  their  own  consciences  that  is  their  own  business  and  not  mine, 
but  in  my  opinion  these  very  men  would,  if  there  were  no  chances  for  de- 
tection, play  cards  for  money  or  do  anything  else  of  a  gambling  nature. 
The  bucket  shop  business  is  the  most  dangerous  method  of  gambling,  be- 
cause young  men  go  there  who  would  not  go  to  a  gambling  hell,  so-called. 
It  can  make  no  difference  whether  this  is  a  part  or  the  whole  of  the 
plaintiffs'  business,  the  court  cannot  grant  aid  to  anyone,  in  any  manner, 
in  carrying  on  a  business  which  the  legislature  has  declared  a  crime,  pun- 
ishable with  fine  and  imprisonment. 

"The  court  orders  that  the  restraining  order  granted  by  Judge  Mc- 
Kinney  be  dissolved  and  the  request  for  a  temporary  injunction  refused," 
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[Holmes  Oommon  Pleas.] 

♦BARNABA  SHENKET  ET  AL.  v.  CHART.ES  DEWIT  ET  AL. 

Under  a  will,  granting  a  life  estate  to  and  authorizing  the  widow  '*to  dispose  of 
all  tlie  abo>ve  property  to  my  heirs  ae  she  thinks  best/'  her  dispoeition  of  the 
proipenty  to  four  surviving  children  of  the  testator,  requiring  them  to  fiB*- 
nieh  her  aoiniially  with  one-third  of  the  profits  of  the  land,  and  providing 
that  they  should  pay  to  an  heir  of  a  deceased  son  and  to  the  heirs  of  a 
deceased  daughter  certain  sums  of  money,  is  in  harmony  with  the  will. 

VORHEES,  J. 

On  the  20th  day  of  July.  1873,  BaoTiard  Dewit,  St..  executed  his  last  will 
and  testament,  which,  after  his  death,  was  duly  admitted  to  probate.  His  will 
consisted  of  a  single  item,  in  which  he  gave  to  his  wife,  Jane  Dewit,  a  life  estate 
in  all  his  property,  real  and  personal.  Hie  real  estate  consdsted  of  120  acres  of 
land.  The  will  empowered  the  widow  to  sell  so  much  of  the  property  as  should 
be  neceseary  to  pay  his  Just  debts.  In  the  will  was  the  further  clause,  "I  do  fur- 
ther authorize  my  wife  after  my  deaith  to  dispose  of  all  the  above  property  to  my 
heirs  as  she  thinks  best." 

The  widow  disposed  of  lae  farm  in  four  several  parcels  to  the  four  sur- 
viving children  of  the  testator,  and  executed  to  each  a  deed  for  the  parcel  so  sold 
to  each,  requiring  the  heirs  or  children  to  whom  she  had  sold  in  the  way  of  rents 
to  fumi'sh  her  annually  one-third  of  the  profits  of  the  land  and  providing  also 
that  they  should  pay  to  an  heir  of  a  deceased  son,  the  sum  of  $5,  to  five  heirs  of 
a  deceased  daughter  the  sum  of  $25,  and  to  the  three  children  of  another  deceased 
daughter  the  sum  of  |15. 

Some  of  the  children  to  whom  she  had  conveyed  parcels  of  the  real  estate 
sold  and  conveyed  the  same  to  others  of  the  defendants.  The  grandchildren  now 
file  their  petition  asking  the  court  to  set  aside  the  deeds  made  by  widow  and  the 
deeds  made  by  her  grantees,  and  that  an  equitable  partiftion  of  the  property  may 
be  made  among  the  heirs  of  the  testator  according  to  the  statute  of  descents  in 
Ohio.  . 

The  above  facts  all  being  disclosed  in  the  petition,  the  grantees  of  tiie 
widow  and  their  grantees  file  a  general  demurrer  t)o  the  petition.    The  question 

♦This  judgment  was  reversed  by  the  Supreme  Court.    See  opinion,  44  0.  S.,  237. 
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presented  to  the  court  by  the  demurrer  being  whether  or  not  the  widow  wa«  em- 
powered by  the  will  to  dispose  of  the  property  in  the  manner  manifested  in  the 
I>etitdO(n. 

The  court  held:  First — That  the  widow,  by  the  power  given  her  in  the  will, 
had  a  right  to  "dispose  of"  the  property,  in  which  she  was  invested  of  a  life  estate. 
That  the  power  to  do  so  was  unlimited  except  that  her  dispoei'tion  thereof  mu-st 
be  to  the  heirs  of  the  testator. 

Siecond — That  the  testator  left  four  surviving  children;  that  three  of  his 
children  had  died  before  his  demise,  each  leaving  children;  that  the  heirs  of  the 
testator,  and  the  only  persons  to  whom  the  widow  could  dispose  of  the  property, 
consisted  of  four  surviving  children  and  nine  grandohildren  of  the  testator.  That 
under  the  statute  of  descents  the  estate  would  have  been  divided  into  seven  parts 
of  which  each  living  child  would  take  one^seventh  and  that  the  grandchildren 
would  take  an  equal  share  of  the  i)art  that  their  deceased  parent  would  have  taken 
if  alive. 

Third — That  the  power  given  to  the  widow  to  dispose  of  the  property  in- 
cluded the  power  to  execute  such  papers  as  were  necessary  to  convey  a  good  title. 

Fourth — The  power  given  to  the  widow  was  limited  only  so  far,  that  the 
testator  designated  the  only  persons  to  whom  she  could  make  disposition  of  the 
property,  and  that  the  persons  so  designated  were  to  be  the  heirs  of  the  testator. 

Fifth — The  power  having  designated  the  persons  to  whom  she  might  make 
disposition,  she  wps  bound  to  so  di«ro«e  of  it  that  all  the  heirs  would  receive  a 
portion*  she  b*-ine  the  iudtje  of  whether  the  part  r^icposed  of  to  each  was  an  equal 
or  an  unequal  part.  That  she  having  conveyed  the  land  to  the  four  surviving 
children,  providing  that  a  portion  of  the  purchase  money  should  be  paid  to  the 
grandchildren,  is  a  disposition  of  the  property  in  harmony  with  the  power  given 
her  in  the  will.  The  portion  of  the  estate  converted  into  money  still  retained  the 
character  of  real  estate  and  being  secured  to  be  paid  to  the  grandchildren  it  was 
tantamount  to  disposing  to  them  a  portion  of  the  property  given  to  her  in  the 
power  for  disposition  as  she  "thought  beet,"  and  as  all  the  children  and  grand- 
children of  the  testator  are  embraced  within  the  disposition  by  her  made,  it  is  a 
disposition  within  the  scope  of  the  power  that  she  should  dispose  of  the  property 
to  the  heirs  of  the  testator  as  she  might  think  best. 

Sixth — The  power  being  only  to  dispose  of  the  property  to  the  heirs  and  not 
a  power  to  distribute,  she  might  in  such  manner  as  met  the  approval  of  her  own 
judgment  as  to  what  was  best,  dispose  to  the  several  heirs  in  equal  or  unequal 
portions  as  she  thought  best.  If  it  was  a  disposition  of  the  property  to  the  heirs 
of  the  testator,  and  all  of  them,  this  is  as  far  as  the  power  conferred  upon  the 
widow  seeks  to  bold  a  reforming  hand.  The  acts  under  the  xK>wer  neither  enlarge 
or  curtail  the  language  selected  for  the  announcement  of  the  power,  and  we  find 
the  acts  in'  perfect  harmony  with  the  power  conferred. 

}f  or  the  reasons  above  given  the  demurrer  is  sustained. 


24  DIVORCE  AND  ALIMONY. 

[Hamilcon  Common  Pleas.]  ' 
YOUNG  V.  YOUNG. 

A  plaintiff  in  divorce  and  alimony  is  not  entitled  to  a  continuance  on  the  ground 
that  no  summons  has  been  issued,  and  sterved  on  defendant's  cross-petition, 
asking  for  ^  divorce,  as  no  summons  need  be  issued  on  such  cross-petition. 

BUCHWALTER,  J. 

This  cause  is  before  the  court  on  plaintiff's  motion  for  a  continuance. 
She  objects  to  trial  at  this'  term,  because  no  summons  was  issued  upon 
defendant's  cross-petition. 

No  showing  is  now  made  upon  the  facts,  but  it  is  intended  by  counsel 
to  demand  a  ruling  by  the  court  upon  the  law. 

The  plaintiff  by  her  petition  asks  divorce  and  alimony.  The  de- 
fendant by  his  cross-petition  asks  divorce.  Summons  issued  upon  plain- 
tiff's petition,  none  issued  upon  defendant's  cross-petition. 
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No  authority  has  been  cited  by  counsel  and  none  found  by  the  court, 
either  in  the  reports  or  upon  our  records.  The  practice  of  this  bar  has 
been  to  issue  summons.  It  has  been  claimed  by  counsel  that  other 
judge  of  this  court  i*ave  made  ruling  on  this  subject.  I  have  con- 
ferred with  them  but  they  disclaim  any  specific  ruling  upon  this  quer.tion. 
Were  it  a  civil  case  under  the  Code  a  summons  would  not  be  required  to 
issue  upon  a  cross-petition  against  the  plaintiff. 

When  a  party  plaintiff  complains  and  files  a  petition  against  another, 
as  defendant,  that  plaintiff  is  presumed  in  law  and  reason  to  have  knowl- 
edge of  all  subsequent  proceedings  in  that  case,  ana  must  '  look  to  the 
record  to  see  the  defendant's  cross-petition  as  well  as  his  answer. 

I  hold,  therefore,  as  a  rule  of  practice  that  a  defendant  cross-petitioner 
in  divorce  and  alimony  proceeding  need  not  issue  summons  thereon  to  the 
plaintiff. 

The  motion,  therefore,  will  be  overruled. 


APPROPRIATION  OP  LANDS.  32 

[Hamilton  Common  Pleas.] 
TRUSTEES  OF  CINCINNATI  SOUTHERN  RY.  v.  TRUMAN  B.  HANDY  ET  AL 

1.  Under  the  acts  Ini  relatlooi  to  Jie  Cincinnati  Southern  HaUway,  and  77  O.  L., 

153,  giving  right  to  oondemn  for  terminal  facilities,  the  trustees  may  main- 
tain such  proceedings  although  the  road  has  been  leased. 

2.  Trustees  of  s»aid  company,  by  sec.  8318,  Rev.  Stat.,  may  maintain  proceedings 

to  condemn  land  for  the  roa<a  in  either  the  common  pleas  or  probate  courts, 
and  aire  not  obliged  to  aver  the  passage  of  a  resolution  by  the  city  council 
declarinig  it  necessary  to  condemn. 

MAXWELL,  J, 

The  plaintiffs  have  commenced  proceedings  to  condemn  and  appro- 
priate certain  lands  in  Millcreek  bottom,  under  the  act  passed  April  9, 
1880,  jy  O.  L.,  153,  for  terminal  facilities  and  right  of  way  thereto. 

One  of  the  defendants  has  filed  an  answer  setting  up  in  substance  that 
the  road  has  been  completed,  ana  leased  to  a  corporation  under  the  lawF 
of  this  state,  and  that  that  corporation  is  the  proper  one  to  condemn  and 
appropriate  any  lands  that  may  be  further  required  for  the  use  of  the 
road. 

Another  defendant  has  filed  an  answer  setting  up  in  substance,  that 
the  trustees  are  functus  officii,  and  therefore  cannot  maintain  this  action. 
To  these  answers  the  plaintiffs  have  demurred,  and  the  demurrers  have 
been  argued  both  to  the  sufficiency  of  the  answers  and  to  the  sufficiency 
of  the  petition  or  application,  it  being  claimed  that  the  demurrer  searches 
the  record,  and  that  the  application,  or  petition  does  not  contain  sufficient 
allegations  to  give  the  court  jurisdiction  of  the  application. 

The  demurrers  to  the  answers  may  be  considered  together.  It  was 
undoubtedly  the  intention  of  the  legislature  in  passing  the  acts  authoriz- 
ing the  city  to  build  the  road,  and  it  has  been  so  held  in  the  cases  where 
the  constitutionality  of  the  act  has  been  in  question,  that  the  city  should 
own  the  road  when  completed,  nor  was  it  intended  that  she  might 
build  it  and  sell  it  as  a  speculation,  but  that  she  should  continue  to 
own  it,  as  she  does  any  other  public  improvement,  as  she  does  her 
public  buildings  for  example.  She  has  been  authorized  to  lease 
the  road,  so  far  as  completed,  and  has  leased  it  for  a  term  of  years. 
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but  that  does  not  conflict  with  her  ownership.  It  was  also  un- 
doubtedly the  intention  of  the  legislature,  that  the  road  should 
have  such  terminal  facilities  as  a  road  of  its  magnitude  might  fairly  be 
expected  to  use.  It  follows  then,  that  even  if  Ae  city  should  lease  the 
entire  road  with  all  its  terminal  facilities,  the  power  of  the  city  as  a  cor- 
poration to  condemn  and  appropriate  land,  to  be  used  by  the  road  would 
not  necessarily  cease,  and  at  any  rate  the  power  of  the  present  'trustees 
does  not  cease,  at  least,  until  they  have  acquired  such  terminal  facilities  as 
the  road  may  properly  require.  The  conclusion  is  that  as  far  as  the  an- 
swers are  concerned,  tne  demurrers  to  them  must  be  sustained. 

It  is  claimed,  however,  by  the  defendant,  as  I  have  said  that  the  peti- 
tion does  not  contain  sufHcient  averments  to  give  the  court  jurisdiction, 
the  petition  having  alleged,  as  the  foundation  of  the  proceeding  that  the 
trustees  passed  a  resolution  declaring  it  necessary  to  condemn,  etc.  The 
defendants  claim  that  if  the  trustees  are  a  private  corporation,  they  must 
proceed  under  the  act  giving  private  corporations  power  to  con- 
demn, that  is  'n  the  probate  court,  but  that  if  the  city  is  the  real  plaintiff, 
then  the  petition  must  aver  the  passage  of  the  resolution  referred  to  by 
the  common  council. 

The  trustees  are  not  a  corporation,  but  trustees  of  an  express  trust, 
as  was  held  in  the  case  of  Walker  v.  City,  21  O.  S.,  14,  but  the  legislature 
has  vested  them  with  certain  corporate  powers  in  building  this  road.  I 
do  not  think  it  will  be  seriously  questioned,  but  that  the  legislature  may 
in  its  discretion,  vest  a  body  ol  men  with  special  corporate  powers.  We 
have  in  this  state,  and  even  in  this  city,  a  number  of  quasi  corporations  in- 
vested, not  with  general  but  with  special  corporate  powers.  So  in  the 
case  of  the  construction  of  the  Southern  Railroad,  the  legislature  seems  in 
Its  discretion  to  have  diverted  certain  corporate  powers  from  the  city  to 
the  trustees. 

Section  8313,  provides  that  the  trustees  may  appropriate  lands,  etc., 
under  the  corporation  act  of  April  3,  1852,  and  the  acts  supplementary 
thereto,  that  is,  under  the  private  corporation  act,  and  under  that  act  they 
might  themselves  have  passed  the  necessary  resolution,  but  would  have 
been  obligfed  to  institute  their  proceedings  in  the  probate  court.  But 
section  8318,  Revised  Statutes,  provides  that  actions  may  be  commenced 
either  in  the  name  of  the  city,  or  in  the  name  of  the  trustees,  "and  said 
proceedings  may  be  commenced  and  conducted  either  in  the  court  of 
common  pleas  or  the  probate  court,  as  in  other  cases  of  appropriation" 
for  the  use  of  municipal  corporations."  I  do  not  understand  this 
act  to  mean  that  the  proceedings  must  be  conducted  as  in  other 
cases  of  appropriation  for  the  use  of  municipal  corporations, 
but  that  the  trustees  instead  of  being  confined  to  the  probate 
court,  as  in  the  first  act,  were  by  this  act  given  the  right  to  go  into  either 
court.  It  follows  that  the  trustees  may  pass  the  initiatory  resolution,  and 
may  then  institute  their  proceedings  in  this  court. 

I  think  the  objection  to  the  petition  is  not  well  taken. 

The  denit.rrer  will  be  sustained. 

W.  T.  Porter,  for  the  trustees. 

J.  C.  Thorns  and  Storer  &  Harrison,  for  defendant. 


2    L  B       Ji7 


578 OHIO  DECISIONS.  Vol.  IX. 

Superior  Court  of  Cincinnati.  34 


CONSTRUCTION  OF  SEWERS  34 

LSuperior  Court  of  Cinclnneii,  18S3.] 
♦CINCINNATI  <CITY)  FOR  KIRCHNHR  v.  ANCHOR  WHITE  LEAD  CO.  ET  AU 

SpecificatioiiB  for  building  sewers  provided  that  the  plank  sheeting  used  to  sup- 
port the  Bides  of  the  trenches  should  be  left  in  when  directed  by  the  engi- 
neer to  secure  pipes,  buiidings,  etc.,  and  paid  for,  when  so  left  in,  at  not  more 
than  $1.00  per  lineal  foot  of  sewer,  and  in  building  such  sewers  a  largd 
quantity  was  so  left  in  and  charged  for  at  the  maximum  rate:  Held,  that 
in  letting  tue  contract  this  item  should  have  been  submitted  to  competition, 
like  the  other  items,  and  this  not  haiving  been  done,  the  assessment,  which 
included  the  cost  of  this  item,  is  invalid. 

HARMON,  J. 

This  case  was  tried  with  a  large  number  of  other  cases,  they  all  being 
brought  to  enforce  the  collection  of  a  sewer  assessment  upon  lots  and  lands  withim 
the  Eighth  Sewer  District  of  this  citv,  comnrisiiiK  the  territory  between  Third 
street  and  the  Canal,  Race  street  and  Bggleston  avenue.  The  court  takes  pleaeure 
in  saying  that  the  industry  and  learning  of  counsel  shown  in  the  preparation  of 
the  cases,  and  the  brief,  forcible  and  pleasant  manner  in  which  the  cases  were 
presented,  upon  both  sides,  have  matericUly  lightened  the  labors  of  the  court,  and 
it  is  no  mere  phrase  to  say,  in  proceeding  to  Judgment,  that  the  court  has  been 
fully  advised.  The  proceedings  taken  by  the  city  authiorities,  from  the  adoption  of 
the  original  resolution,  down  to  the  time  of  the  levying  of  the  asaessment,  have 
been  eorutinized  with  unusual  care  and  severity.  In  the  light  which  has  been 
thrown  upon  them,  every  defect,  formal  and  otherwise*  has  been  disclosed,  wlille 
the  counsel  representing  the  plaintiff  has  presented  every  consideration  which 
oould  possibly  be  of  use  kn  enabling  the  court  to  determine  whether  these  defects 
were  substantial  or  merely  formal.  Certainly,  many  of  them  would  not  exist  if 
the  city  authorities  had  taJien  the  precaution;  to  have  some  of  this  strong  legal 
light  thrown  upon  their  pathway  as  they  proceeded,  instead  of  waiting  to  have  it 
turned  on  aicer  they  are  through.  - 

The  one  of  the  defects  relied  upon  by  the  defendants  which,  upon  the  trial, 
struck  me  with  the  meet  force,  I  will  first  take  up. 

The  specifications  upon  which  bids  were  asked  for  by  publication  are  very 
full,  and,  among  other  items,  contain  this: 

"The  sides  of  the  trenches  shall  be  supported  by  suitable  sheeting,  planking 
ana  shoring,  wherever  necessary.  All  sheeting,  planking  or  shoring  which  may 
be  left  in  by  direction  of  the  engineer  to  secure  pipes,  buildings  or  other  struc- 
tures shall  be  paid  for  at  the  rate  of  not  more  than  $1.00  per  lineal  foot  of  sewer, 
including  all  braces  and  stringers  required.'* 

The  total  amount  of  this  assessment  was  nearly  $80,000,  of  which  more  than 
$10,000,  it  Is  conceded,  was  for  sheeting,  planking  and  shoring,  left  in  by  direction 
of  the  engineer  under  this  item  of  the  specifications,  and  charged  at  the  rate  of 
$1.00  per  lineal  foot.  This  is  the  item  of  largest  amount  called  In  question  by 
the  defendants,  the  other  items  of  expense  being  for  pipe-layer's  time  and  in- 
spectors* time,  and  for  castings  furnished  by  the  city  and  not  Included  in  the 
specifi cations,  which  came  within  the  principle  of  Longworth  v.  Cincinnati,  34 
O.  S.,  101. 

The  position  taken  by  the  defendants  is  that^  as  this  item  was  not  sub- 
jected to  competition,  the  assessment  which  includes*  it  is  void.  It  is  undoubtedly 
the  law,  that  in  proceedings  of  this  sort,  affecting,  as  they  do,  the  property  of 
cHizene,  and  liable,  as  they  are,  to  deprive  citizens  of  their  property,  the  require- 
ments of  the  statuses  are  to  be  strictly  followed,  not  literaiiy,  but  substantially. 
Such  are  the  general  authorities.  Oooley  on  Taxation,  464;  Burroughs  on  T^a 
tion,  470;  71  Wew  York,  311.  And.  our  town,  City  v.  Oliver.  31  O.  S.,  371;  Cham- 
berlain V.  Cleveland,  34  u.  S..  551,  o66.  And  our  oonetitution,  by  article  XIII, 
section  6,  has  enjoined  upon  the  general  assembly  the  duty  of  restricting  the 
power  of  assessment  in  municipal  corporationfi,  so  as  to  present  its  abuse. 

That  compliance  with  the  piovieionfi  of  sections  2215  and  2303,  Revised  Stat- 
utes, is  essential  to  the  validity  of  assesements,  those  sections  requiring  publlca- 

♦This  judgment  was  affirmed  by  the  district  court,  see  opinion,  6  Dec.  R.,  Jl^ 
(s.  c.  12  Am.,  Law  Record  236),  and  the  judgment  of  the  district  court  was  reversed 
by  the  Supreme  Court,  see  opinion  44  O.  S.,  243. 
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tKm  foor  bids,  a  separate  stateimieDit  by  bidders  of  labor  and  materials  where  both 
are  to  be  furnished,  and  that  the  contract  shall  be  let  to  the  lowest  bidder,  our 
Si4»reme  Court,  id  the  case  of  Upin«:ton  y.  (Matt,  24  O.  S.,  232,  246,  has  decided. 
The  only  reason  why  the  publicatlooi  for  proposals  in  questioai'  in  that  case  can  be 
importan-t  is  because  that  is  the  means  adopted  by  the  law  for  securing  this  com- 
petitioD.  Therefore  it  is  undoubtedly  true  that  the  letting  of  the  work  by  com* 
petitiofi  to  the  lowest  bidder  is  one  of  tite  things  whi<oh  must  oe  done  to  make 
a  valid  assessment.  If,  therefore,  this  item  of  board  sheeting  was  one  of  the 
items  which  should  have  been  submitted  to  comipetitioQ,  and  was  not,  this  assess- 
ment caimot  be  eniforced.  The  question  whether  it  should  have  been,  depends 
upon  whether  it  might  have  been.  In  other  words,  the  law  does  not  require  im- 
possibUitdes.  It  does  not  expect  the  officers  whom  it  invests  with  power  and 
discretloii  to  be  prophets,  and  the  legislature  must  be  supposed  to  know  what 
everybody  knows,  that,  in  the  progress  of  every  important  work,  contingencies 
will  arise  which  could  not  have  been  foreseen,  which  contingencies  will  occasion 
extra  work,  and  may  occasion  changes  in  the  plans  of  the  work,  and,  as  to  these 
things,  undoubtedly,  the  failure  to  submit  them  to  competition  would  not  invali- 
date the  assessment,  because  they  could  not  have  been  submitted  to  competition. 

The  only  position  which  can  with  even  a  degree  of  plausibility  be  assumed 
with  regard  to  this  item  of  board  sheeting  is  that  it  comes  within  this  principle. 
Looking  through  the  specifications,  however,  it  appears  that  extras  are  provided 
for  in  the  42nd  item.  It  stipulates  that  none  shall  be  allowed,  unless  ordered 
in  writing  by  the  board,  and  the  price  agreed  upon  In  advance.  And  changes  in 
the  work,  the  right  to  make  which  is  reserved  by  the  board,  are  provided  for  in 
sec.  45,  which  gives  the  board  the  right  to  order  the  omission  of  any  portion,  or  to 
the  work,  or  any  of  the  materials  called  for  by  the  plans  and  specifications,  or  to 
order  any  addition  thereto,  or  make  any  alteration  whatever  in  the  nature  of  the 
work  and  materials  called  for,  provided  it  be  in  writing,  and  the  amount  to  be 
added  to  or  deducted  from  the  contract  price  for  such  addition  agreed  upon  in 
advance. 

The  city  authorities,  therefore,  by  separately  providing  for  the  sheeting 
and  planking,  to  be  left  in  by  the  engineer,  have  admitted  that  they  did  not  re- 
gard R  as  an  extra.  It  was  not  in  fact  treated  as  an  extra  beoanse  it  does  not 
appear  that  the  price  was  to  be  agreed  upon  in  advance  or  in  writing,  and,  so  far 
as  I  can  see,  the  specifications  and  the  contract  do  not  provide  by  whom  the  price 
for  that  item  is  to  be  fixed.  It  is  to  be  paid'  for  at  a  rate  not  greater  than  $1.00 
per  lineal  foot,  but  who  shall  say  Just  what  it  shall  be?  In  the  reading  I  have 
given  the  specdfioatlone,  it  does  not  appear  who  was  to  fix  or  who  in  fact  did  fix 
it.  Certainly  it  might  easily  have  been  fixed  by  competition  as  the  prices  of  other 
items  were.  The  evidence  shows  that  estimates  were  made  and  plans  adopted, 
and  the  territory  upon  which  this  improvement  was  to  be  made  carefully  sur- 
veyed and  scrutinized  with  a  view  to  this  particular  improvement,  and  it  is  not 
going  too  far  to  assume  that  the  public  authorities  of  a  city  as  old  as  this  know 
something  of  the  character  of  the  soil  and  the  width  of  the  streets,  which  knowl- 
edge, in  connection  with  the  plans  adopted  for  the  sewers,  the  depth  at  which 
they  will  be  placed,  etc.,  would  enable  them  to  tell,  with  some  degree  of  accuracy, 
whether  or  not  any  board  sheeting  would  be  required  to  be  left  in,  and  how  much. 
In  the  letter  written  by  the  engineer,  which  is  relied  upon  as  the  preliminary 
estimate  of  the  cost  of  the  work,  he  puts  it  at  about  |80,000,  showing  that  he  was 
then  able  to  come  within  about  two  or  three  hundred  dollars  of  the  amount  which 
the  work  actually  did  cost. 

Now,6hedl  the  court  assume  that  he  was  mistaken  as  to  the  cost  of  the  work, 
excluding  the  item  of  board  sheeting,  and  say  thai  his  estimate  did  not  include 
that?  In  view  of  the  general  knowledge  as  an  expert  which  he  must  be  presumed 
to  have  and  the  particular  knowledge  he  had  in  this  particular  case  by  an  examin- 
ation of  the  ground,  is  it  not  more  reasonable  to  conclude  that  it  did?  In  Brady 
V.  the  Mayor,  20  N.  Y.,  316,  under  a  similar  provision  of  the  law  of  that  state,  the 
question  arose  as  to  the  validity  of  an  assessment  the  work  for  which  had  been 
let  with  a  price  fixed  for  rock  excavation.  The  court  discussed  the  question 
whether  it  was  possible  to  subject  this  to  competition,  it  being  urged  that  the 
quantity  could  not  be  ascertained  with  suflScient  accuracy,  to  make  the  bid  therefor 
of  any  value  in  determining  which  bia  was  the  lowest.  The  decision  was  adverse 
to  the  assessment  and  the  remarks  of  the  court  are  directly  applicable  to  this  case. 

Even  if  all  that  appeared  was  that  one  of  the  things  in  contemplation  by 
the  city  in  asking  for  proposals,  and  by  bidders  in  making  them,  was  the  leaving 
in  of  board  sheeting,  I  am  unable  to  see  why  a  construction  should  not  be  put 
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upon  the  law  requiring  that  to  be  let  as  anything  else  is  let,  although  the  quantity 
oould  not  he  or  was  nJot  ascertained.  Let  the  quanitity  be  much  or  little,  the  law 
can  be  complied  with  as  far  as  possible.  In  ail  contracts  for  building  railroads  or 
for  buildings  streets,  where  biHs  are  called  for  at  so  much  per  yard»  for  excavating 
9o  much  per  perch  at  masonry,  etc.,  there  Is  no  trouble  in  subjecting  them  to 
competition,  altiiough  it  is  impossible  to  know  in  advance  how  much  will  be  hard 
pan;  how  much  simple  excaration,  and  how  much  rock  blasting.  The  rates  may 
be  fixed  by  competitiion,  be  t^e  quantities  much  or  little,  and  a  fair  exercise  of 
judgment  by  the  public  authorities  as  to  which  is  the  lowest  bid  would  not  be 
interfered  with  by  the  court.  (An  argument  might  be  made  here  as  to  the  ne- 
cessity of  preliminary  eetimatee  as  accurate  as  possible.)  But  in  tills  case,  in  the 
abeence  of  any  evidence  except  the  specifications  themselves,  and  the  general 
estimate  above  mentioned,  it  is  impossible  to  escape  the  conclusion  that  it  was 
known  by  the  authorities  and  by  bidders,  not  only  that  there  would  be  a  large 
quantity  of  this  board-sheeting  required  to  be  left  in,  but,  to  a  certain  degree  of 
accuracy,  bow  muoh  ? 

In  a  number  of  later  cases  in  New  York,  whoBe  assessmeint  laws  are  like 
our  own,  similar  oases  have  arisen.  In  re  Mahan,  :sO  Hun.,  301,  which  was  affirmed 
by  the  Court  of  Appeals,  in  81  N.  Y.,  621 ;  In  re  Manhattan  Savings  Institution, 
82  N.  Y.,  141;  In  re  Merriam,  84  N.  Y.,  596;  and  In  re  Pelton,  85  N.  Y.,  651,  con- 
tracts were  lot  for  building  streets  with  the  item  of  rock  bla^rting  fixed  in  the 
specifications,  and  the  other  work  let  to  competition,  end  In  all  of  them  without 
dissent  the  assessments  were  declared  void.  So  also  in  a  somewhat  similar  case 
in  this  court.    Miller  v.  Pearce,  2  S.  C.  R..  44. 

Now  in  none  of  thoee  cases  could  there  be  more  than  an  approximate  esti- 
mate so  far  as  appears  by  the  reports,  o.  the  amount  of  rock  excavation;  but  the 
fact  that  there  would  be  some  was  a  certainity.  Just  as  here,  the  specifications 
show  that  it  was  expected  there  would  be  some  sheeting  left  in. 

TV)  show  the  feasibilty  of  subjecting  this  item  of  the  work  to  competition, 
reference  need  only  be  made  to  one  of  the  items  for  which  its  price  was  fixed 
in  the  bid  and  the  contract.  The  specifications  provide  for  foundations  for  the 
sewer  in  cases  where  in  the  judgment  of  the  engineer  the  bottom  of  the  trench 
is  unfit  to  lay  ice  sewer  upon,  and  that  such  foundations  Ediall  be  such  as  directed 
by  the  engineer,  of  concrete  or  otherwise.  The  oontingency  of  sucfh  foundations 
being  neceseary  was  no  more  likely  to  occur  than  the  contingency  with  regaird 
to  leaving  in  sheeting,  yet  the  bid  and  cotiftract  fixed  a  price  for  timber  in  founda- 
tions. 

Or  competition  might  have  been  had  in  another  way  by  letting  bidders 
make  their  own  estimate  and  take  their  own  chances  as  to  the  amount  of  sheet- 
ing to  be  left  in.  The  proposals  asked  for  might  be  to  build  the  sewers  and  do 
everything  necessary  in  the  way  of  leaving  in  sheeting  to  protect  them  cmd  the 
buildings,  etc.,  adjoining.  Bach  bidder  from  his  own  experience  or  with  the  aid 
of  his  own  engineer,  or  from  the  preliminary  estimate  of  the  city  engineer,  oould 
estimate  the  probable  amount  required  to  be  left  in.  How  closely  this  can  be 
done  is  shown  by  the  estimate  made  in  this  case  above  referred  to.  At  any  rate 
the  policy  of  the  law  is  to  leave  that  chance  to  be  taken  into  account  by  bidders 
and  not  give  to  its  officers  such  power  of  discrimination  or  favoritism  as  results 
from  leaving  both  prices  and  quantities  to  their  discretion.  The  court  in  20  N. 
Y.,  44,  and  20  Hun.,  301,  said  these  provisions  were  adopted  from  a  posBible  dls- 
truiat  oi  public  officers  on  the  part  of  the  legislature.  One  should  say  rather  that 
the  object  was  to  apply  the  scriptural  principle  of  keeping  them  out  of  tempta- 
tion, human  nature  being  the  same  in  office  as  out  of  it,  as  well  as  to  secure  the 
lowest  prices  possible.  While  there  is  no  suspicion  of  wrong  In  this  case  it  Is 
easy  to  see  the  great  poesibiHty  of  it  if  the  board  or  the  enghieer  were  so  inclined. 
A  favorite  bidder  might  make  his  bid  appear  lowest  relying  upon  the  expecta- 
tion or  assurance  that  sa  much  sheeting  as  possible  oould  be  left  in  at  tbe  maxi- 
mum price,  while  in  the  case  of  an  unifavorod  one  as  little  as  possible  might  be 
ordered  to  be  left  In  or  a  lower  price  fixed. 

I  cannot  escape  the  conclusion  that  this  part  of  the  work  might  have  been 
subjected  to  competition  with  the  others,  and  that  both  the  letter  and  the  spirit 
of  the  law  required  tliat  it  should  be. 

It  is  equally  clear  to  my  mind  that  this  was  not  done.  In  the  case  of  Mer- 
riam, 84  N.  Y..  5^6.  the  same  argument  advanced  here  to  show  that  iu  effect  this 
item  was  Included  in  the  competition  upon  the  others  was  urged  with  great  foroe. 
The  price  of  rock  excavation  was  fixed  abeolutely  there,  and  it  was  eiatmed 
that  the  effect  was  simply  to  transfer  the  competition  in  form  to  the  other  parts 
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of  the  work,  thoug-h  in  (iaot  such  competition  included  all  the  price  so  fixed  aflect- 
img  the  bide  for  other  parte  of  tftie  work,  according  as  it  was,  high  or  low.  The 
argument  is  not  without  weight  in  such  a  oaee,  although  the  court  rejected  it  as 
nnsonnd,  but  when  as  here  the  price  is  not  fixed  at  all,  but  only  a  maximum 
named,  it  certainly  nas  none  whatever. 

Our  statutes  no  longer  contain'  a  proyision  such  as  was  contained  in  the 
old  Muinlcipei  act  in  sectiooB  550-1,  providing  that  the  court,  where  it  finds  an 
assessment  invalid,  may  still  proceed  to  determine  and  adjudge  the  amouiiit  whidi 
the  property  owners  ought  to  pay,  nor  any  provision  like  the  New  York  statute 
of  1870,  intended  to  conler  like  power  upon  the  courts  of  that  state.  The  court 
is  enjoined,  in  sections  2289  and  2327,  to  liberally  construe  such  prooeedings, 
with  a  view  to  the  speedy  completion  of  the  work,  etc.,  but  those  sections  were 
intended  to  change  the  particulars,  substantial  compliance  with  which  is  essen- 
tial to  the  validity  of  assessments  and,  therefore,  the  only  iMng  the  court  can 
do  is  to  render  a  verdict  for  the  defendants.  A  large  portkm  of  this  assesament 
has  been  paid,  it  appears  the  contesting  defendants  being  only  a  small  portion 
comparatively. 

Whether  the  dty,  under  the  power  to  order  a  re-aseessmenit,  may  collect 
the  remainder,  excluding  this  item,  or  not,  it  is  unnecessary  now  to  determine, 
and  the  conclusion  wlilch  I  have  reached  upon  this  point  renders  it  unnecessary 
for  me  to  pofis  uponi  the  many  interesting  and  very  doubtful  questions  which 
were  so  learnedly  and  ably  argued  by  counsel. 

Drausin  Wulsin.  for  plaintiff. 

H.  D.  Peck,  James  H.  Perkins  and  Jo^n  W.  Warrington,  for  defendant 


38  EASEMENT— ESTOPPEL. 

[Superior  Oourt  of  Cincinnati.] 
MATTHIAS  KNEISEL  v.  SIMON  KRUG. 

1.  A.  conveyed  to  B.  a  lot  bounded  on  the  south  by  an  alley  three  feet  wide.    At 

the  same  time,  the  ground  on  the  south  was  owned  by  A.,  and  was  used  as 
an  alley  in  connection  with  B.'s  lot:  HeUd,  A.,  and  his  assigns,  are  estopped 
to  deny  that  B.  and  his  assigns  have  a  right  of  way  in  the  ground  described 
as  an  aliey  appurtenJant  to  "li's  lot. 

2.  An  assignee  of  A.,  purchasing  at  a  time  the  alley  is  not  used  in  connection  witb 

B  *s  lot,  but  making  no  inquiry  as  to  the  reason,  is  not  thereby  relieved 
from  this  estoppel. 

3.  The  doctrine  of  loss  of  easements  by  inx^rease  of  burden,  has  no  application 

to  appurtenant  rights  of  way. 

WORTHINGTON,  J. 

This  case,  which  was  tried  upon  submission  some  time  ago,  is  an  ac- 
tion for  trespass,  and  the  defense  is  that  the  place  in  which  the  alleged 
trespass  was  committed  was  a  place  over  which  the  defendant  had  a  right 
of  way;  and  the  sole  question  in  the  case  is,  whether  the  defendant  had  a 
right  of  way  over  that  piece  of  ground. 

It  appears  that  prior  to  1848,  George  Gamble  was  the  owner  of  a 
tract  of  about  forty-four  feet  front,  or  thereabouts,  maybe  more,  on  the 
west  side  of  Vine  street,  between  Fourteenth  and  Fifteenth  streets.  By 
deed  dated  the  21st  day  of  August,  1848,  Gamble's  heirs  conveyed  to  An- 
thony Habig,  a  part  of  that  tract,  by  the  following  description:  "The 
following  real  estate  to-wit:  That  lot  of  ground  in  the  city  of  Cincin- 
nati, county  of  Hamilton,  and  state  of  Ohio,  lying  on  the  west  side  of  Vine 
street,  and  fronting  thereon  sixteen  feet,  between  Fourteenth  and  Fif- 
teenth streets,  and  extending  back  the  same  width  of  sixteen  feet  to  an 
alley,  for  boundary,  commence  on  Vine  street  at  the  comer  of  a  lot  on 
the  comer  of  Vine  and  Fifteenth  streets,  heretofore  conveyed  to  said 
Habig  by  N.  Longworth,  thence  south  on  Vine  street  sixteen  feet,  thence 


582  OHIO  DECISIONS.  Vol.  IX. 

Superior  Court  of  Cincinnati.  38 

I  ■  ■  ■  ,         .m  m  ■— ^   -     I    I  ^— ■— 1.^— ^»—      I  I  ■  ■■ 

west  to  the  alley,  thence  north  with  said  alley  to  said  Henry  Harvey's 
line,  thence  east  to  the  place  of  beginning.  The  lot  hereby  conveyed 
is  ninety  feet  deep,  and  is  bounded  on  the  south  by  an  alley  three  feet 
wide,  and  lies  at  a  distance  of  twenty-six  feet,  four  inches  from  Fif- 
teenth street."  The  place  in  which  the  trespass  was  said  to  have  been 
committed  is  this  alley  three  feet  wide,  which  is  said  to  bound  this  lot  on 
the  south.  Afterwards  Gamble's  heirs  conveyed  to  Maue  a  tract  im- 
mediately adjoining  the  above  tract  upon  the  south  by  a  description 
which  bounded  Maue's  lot  upon  the  north  by  the  south  line  of  Habig's  lot 
So  that  the  whole  interest  of  Gamble  in  this  tract  of  sixteen  feet  conveyed 
to  Habig,  and  sixteen  feet  more  or  less  conveyed  to  Maue,  was  vested  in 
those  two  grantees.  And  the  question  now  arises, — ^this  suit  having 
been  brought  by  the  assignee  of  Maue  against  the  assignee  of  Habig  for 
trespass  upon  this  three  feet,  which,  in  this  deed,  is  mentioned  as  an  alley, 
and  the  assignee  of  Habig  claiming  a  right  of  way  under  the  deed  from 
Gamble's  heirs  to  Habig,  over  this  three  feet  as  an  alley,  and  pleading 
that  as  a  justification, — whether  any  such  right  of  way  did  pass  by  this 
deed. 

There  has  been  a  great  deal  of  discussion  as  to  the  effect  ot  bound- 
ing a  lot  upon  a  street,  an  alley,  any  sort  of  a  highway,  whether  a  land 
highway  or  a  water  highway,  a  discussion,  in  many  cases,  as  to  whether 
the  boundary  goes  to  the  side  of  the  highway  or  to  the  center.  That 
question,  it  seems  to  me,  is  not  to  be  disposed  of  in  this  case,  unless  it  be- 
comes absolutely  essential  in  determining  the  right  of  way,  because  the 
question  that  is  litigated  between  the  parties  is  the  easement,  and  not  the 
title  of  the  fee.  So,  that,  passing  that  by  for  the  present,  the  question 
first  to  be  considered  is,  whether  any  right  of  way  passed,  over  this  alley, 
from  Gamble  to  Habig  by  virtue  of  this  conveyance. 

There  are  many  decisions  upon  conveyances  more  or  less  similar  to 
this.  The  question  has  often  arisen,  and  more  often,  probably,  in  Mas- 
sachusetts than  in  any  other  state,  or,  than  in  England.  I  suppose 
probably  there  are  four  times  as  many  decisions  on  this  question  in  Mas- 
sachusetts as  in  any  other  of  the  states,  and  the  law  there  at  least,  has 
at  last  been  reduced  to  some  degree  of  certainty  on  this  topic,  and  it  has 
been  held  there  that  a  description  such  as  this  does  not  operate  as  a  cov- 
enant that  grants  a  right  of  way,  unless  there  are  words  of  covenant  in 
the  deed,  but  that  the  only  effect  that  it  has  is  as  an  estoppel,  that  it  is 
a  recital  in  the  deed,  and,  like  any  other  recital  of  a  fact  in  a  deed,  ope- 
rates as  an  estoppel  between  the  parties  to  the  deed ;  and  the  result  is  that 
if  the  grantor  owns  the  ground  over  which  this  alleged  alley,  street,  way, 
whatever  it  may  be,  is  declared  to  exist,  then  he  is  estopped  from  denying 
that  there  is  such  a  street  or  way  there  as  against  his  grantee,  and  by 
reason  of  that  estoppel,  the  grantee  can  exercise  a  right  of  way  over  the 
ground  because  the  grantor  is  estopped  from  preventing  it.  Upon  the 
other  hand,  if  the  grantor  does  not  own  the  fee  of  the  ground  which  is  de- 
clared to  be  a  way,  then  the  grantee  gains  nothing  by  the  description, 
simply  because  he  can  only  get-  the  benefit  of  it  by  reason  of  the  estoppel, 
and  the  grantor  not  owning  the  property  there  is  nothing  upon  which 
the  estoppel  can  act,  and  he  has  no  personal  rcmedyas  against  the  grantor. 
In  other  words,  as  I  stated  in  the  beginning,  it  is  not  a  question  of 
covenant,  but  of  estoppel.  This  distinction  was  first  clearly  drawn  in 
the  case  of  Howe  against  Alger,  in  4  Allen's,  and,  consistently  followed 
in  Massachusetts. 
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It  is  suggested  here  that  this  a  private  way  and  that  the  reasoning 
that  would  apply  to  a  public  way,  or,  to  a  description  or  call  for  a  public 
way,  would  not  necessarily  apply  to  a  private  way.  But,  in  the  first 
place,  the  deed  does  not  say  anything  about  a  private  way.  The  deed 
says  that  the  lot  ''is  bounded  on  the  south  by  an  alley  three  feet  wide  and 
lies  at  a  distance  of  twenty-six  feet,  four  inches  from  Fifteenth  street" 
The  term,  alley,  does  not  necessarily  import  a  private  way,  because  it  is 
a  matter  that  we  all  know  that  there  are  more  public  alleys  than  there 
are  private  alleys;  nor  does  the  fact  that  the  alley  is  described  as  being 
three  feet  wide  necessarily  imply  that  it  is  a  private  alley,  because  there 
may  be  a  public  alley  three  feet  wide  just  as  well  as  one  thirteen  feet 
wide.  I  see  nothing  upon  the  face  of  the  deed,  assuming  for  the  pres- 
ent, that  the  grantor  would  be  prevented  from  asserting  that  there  was 
not  an  alley  three  feet  wide  there,  by  which  it  could  be  ascertained  whether 
the  estoppel  lay  as  to  a  private  alley,  or  as  to  a  public  alley.  But,  be 
that  as  it  may,  even  if  it  were  a  boundary  upon  a  private  way,  even  if  it 
had  been  said  to  be  a  private  alley,  in  terms,  I  am  not  prepared  to  say 
that  it  would  necessarily  follow  that  the  grantee  would  not  have  the  ben- 
efit of  the  estoppel,  would  not  have  the  benefits  that  would  accrue  to  him 
from  there  being  a  private  way  running  along  the  side  of  his  ground. 
The  presumption  would  be,  it  seems  to  me,  that  where  a  lot  is  bounded, 
and  bounded  by  a  description  that  is  sufficient  to  convey  a  lot,  and  then 
there  is  added  this  clause,  ''and  is  bounded  on  the  south  by  an  alley  three 
feet  wide,"  and  that  description  is  not  needed  in  any  way  for  locating  the 
lot,  there  being  a  perfect  description  without  it,  and  one  by  which  the  lot 
can  be  located,  the  parties  put  that  in  there  for  some  purpose,  and  that  the 
purpose  would  be  the  ordinary  purpose  which  the  law  presumes  from 
bounding  a  lot  upon  a  way,  and  that  is  for  the  purpose  of  estopping  the 
grantor  from  asserting  that  there  is  no  such  way,  and  estopping  the 
grantor,  also,  from  asserting  that  the  grantee  has  no  right  to  go  over  that 
way. 

I  stated  that  the  doctrine  in  Massachusetts  arisng  in  Howe  v.  Alger, 
supra,  has  been  followed  since  then.  The  last  case  of  much  impor- 
tance is  one  that  is  somewhat,  quite  closely,  in  fact,  analogous  to  this  in 
so  far  as  the  description  goes,  because  it  is  the  case  of  a  way  which  is  con- 
ceded to  have  been  a  private  way.  It  is  the  case  of  the  Franklin  Ins. 
Co.  v.  Cousens,  127  Mass.,  258.  There,  a  grantor,  or,  rather,  a  mort- 
gagor, had  mortgaged  a  portion  of  his  land  by  a  description  which  stated, 
"beginning  at  the  corner  of  Cedar  Square  and  Cedar  street,  and  thence 
running  by  said  Cedar  street,  ninety-one  feet  and  six  inches  to  McLean 
Place,  so-called,  then  by  McLean  Place  one  hundred  and  twenty-fiVe  feet, 
then  on  a  line  parallel  with  said  Cedar  street  and  with  the  front  line  of  the 
lot  of  land  hereby  conveyed  ninety-one  feet,  six  inches,  then  by  said  Cedar 
Square  one  hundred  and  twenty-five  feet  to  the  place  of  beginning."  It 
appeared  that,  before  the  date  of  the  mortgage,  there  was  a  way  about 
thirty  feet  wide  over  this  piece  that  was  called  Cedar  Square,  and  that  the 
question  arose  under  this  conveyance,  whether  the  mortgagee  had  a  right 
of  way  over  Cedar  Square,  and  the  court  held  that  he  did,  by  virtue  of  the 
estoppel  which  was  laid  down  in  4  Allen,  206.  They  say  the  rule  is 
that,  when  a  grantor  conveys  land  bounded  on  a  street  or  way  over  his 
other  land,  he  and  those  claiming  under  him  are  estopped  from  denying 
the  existence  of  said  street  or  way. 
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Another  case  of  the  same  point,  which  is  instructive  as  illustrating 
the  doctrine  of  Howe  v.  Alger,  supra,  that  of  Tobey  v.  City  of  Taunton, 
119  Mass.,  404.  In  this,  also,  the  way  that  existed  was  a  private  right 
of  way,  and  yet  the  grantee  was  entitled  to  the  benefit  of  the  right  of  pas- 
sage over  that  way,  by  virtue  of  the  estoppel  between  the  par- 
ties. That  is  the  settled  doctrine  in  Massachusetts,  and  I  think  it  is  the 
tendency  of  the  law  wherever  it  has  not  been  settled  by  definite  decision 
in  other  states ;  and  it  is  the  law  as  settled  in  England  as  early  as  the  case 
of  Roberts  v.  Carr,  I  think  is  the  name,  in  i  Taunton,  and  as  exemplified, 
although  not  in  a  case  exactly  similar,  by  Wilkins  v.  Daniel,  L.  R.,  7  Ex. 
And  cases  of  the  same  kind  can  be  found  through  the  reports  of  different 
states. 

It  is  claimed,  however,  that,  in  this  state,  a  contrary  doctrine  has  been 
settled  by  the  case  of  Bailey  v.  Copeland,  Wright,  150,  and  that  this  is 
the  settled  law  in  this  state,  by  which  courts  of  tfiis  state  are  bound,  from 
which  they  are  not  at  liberty  to  depart.  In  the  first  place,  with  refer- 
ence to  the  weight  that  is  to  be  given  to  this  decision,  it  must  be  remem- 
bered that  it  is  not  a  decision  of  the  supreme  court  in  the  sense  in  which 
we  ordinarily  understand,  now,  a  decision  of  the  Supreme  Court.  It  was 
a  decision  made  upon  the  circuit  by  Judges  Wright  and  Hitchcock,  in 
the  supreme  court,  sitting  not  as  a  court  of  error,  but,  as  a  court  of  nisi 
prius.  and  it  is  not  entitled  to  the  weight  therefore  of  a  considered  decision 
of  the  supreme  court.  It  was  made  by  a  court  which  so  far  as  the  juris- 
diction it  was  here  exercising  goes,  was  simply  the  equal  of  the  court  of 
common  pleas  as  now  constituted,  and  it  is  entitled  to  no  more  weight, 
therefor,  as  authority,  than  the  decision  of  any  other  court  of  co-ordinate 
jurisdiction,  and  any  weight  that  it  has  beyond  that  is  to  be  gathered 
from  the  learning  and  ability  of  the  judges  who  decided  the  case  and  the 
cogency  of  the  arguments  by  which  they  enforced  their  opinion. 

So  much  for  the  weight  of  that  case;  and  I  may  state  for  myself,  that 
I  should  hesitate  to  consider  myself  bound  by  that  case  in  a  matter  that 
was  exactly  similar  to  it,  supposing  that  that  case  stood  alone  upon  our  re- 
ports.    But  this  case  is  not  exactly  similar  to  it,  and  the  case  of  Bailey 
v.  Copeland,  supra,  does  not  stand  alone  upon  our  reports;  so  that,  I 
think  I  am  not  bound  by  it,  either  as  an  authority  in  point,  or,  as  an  un- 
overruled  decision.  I  should  further  state,  by  way  of  showing  the  distinc- 
tion between  the  two  cases,  that  in  this  case  it  apears  that  at  the  time  these 
conveyances  were  made,   there  were  two  houses   upon  these  two  lots 
that  were  conveyed,  the  one  to  Habig,  and  the  other  to  Maue;  that  be- 
tween these  two  houses,  there  was  a  passageway  about  three  feet  wide;  that 
this  passageway  was  used  by  the  occupants  of  both  houses  and  of  both 
lots;  that  that  was  the  state  of  affairs  at  the  time  the  deeds  were  made  by 
Gamble's  heirs  to  the  first  grantees.     In  the  case  of  Bailey  v.  Copeland, 
supra,  there  was  no  alley,  as  a  matter  of  fact.  There  was  an  alley  upon  paper 
which  had  never  been  used,  and  the  alley  that  there  was  on  paper  did  not 
abut  along  the  side  of  the  lot  which  had  been  conveyed,  as  it  does  in  this 
case,  but  ran  up  to  it,  as  a  cul-de-sac,  the  lot  which  was  conveyed  forming 
the  head  line  of  the  alley.     Those  circumstances  are  all  material  in  dis- 
tinguishing that  case  and  the   ground  of  its   decision   from   this  case. 
Judge  Wright,  in  deciding  that  Bailey,  the  grantee  there,  had  no  right  of 
way  in  the  alley,  says,  first,  "the  deed  of  Bailey,  in  describing  the  boun- 
dary, called  for  the  head  of  a  ten-foot  alley  on  the  northeast."    Then, 
in  the  opinion,  that  being  in  the  description,  he  says,  "was  the  right,"  that 
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is,  the  right  of  way  over  this  alley,  "necessary,  appendant  or  appurtenant 
to  the  piece  of  ground  granted  to  the  plaintiff?  The  plaintiff's  ground 
did  not  exist  as  a  separate  parcel  until  the  conveyance  to  him.  How 
could  the  right  to  pass  into  Second  street  along  the  ground  marked  as  an 
alley,  pertain  to  this  ground?  It  is  supposed  that  the  call  in  the  deed 
affects  this  question,  but  we  can  not  see  how  it  does.  The  call  in  a 
deed  for  a  non-existing  object,  neither  creates  nor  passes  any  interest  in 
such  object.  Besides,  the  call  was  to  designate  the  outer  limit  of  the 
grant  and  not  to  convey  anything  beyond  it."  Now,  in  this  case,  the 
object  is  existing,  whereas,  in  that,  it  was  non  existing,  and  the  fact  that 
Judge  Wright  makes  the  remark  shows  that  he,  himself,  would  not  have 
considered  this  decision  applicable  to  a  case  where  the  object  was  existing 
at  the  time  that  the  deed  was  made.  Moreover,  he  says  that,  "the  call 
was  to  designate  the  outer  limit  of  the  grant  and  not  to  convey  anything 
beyond  it."  In  this  case,  the  outer  limit  of  the  grant  is  already  given 
before  the  alley  is  mentioned,  so  that  it  can  not  be  said  that  the  call  for 
the  alley  is  to  designate  the  outer  limit  of  the  grant,  and  it  seems  to  me 
that  the  call  for  the  alley  was  put  in  there  for  the  purpose  of  showing 
something  beyond  it.  So  much  for  distinguishing  the  cases  in 
themselves;  but,  beyond  that,  if  I  should  be  wrong  in  that,  it 
seems  to  me  that  the  case  of  Bailey  v.  Copeland,  supra,  has 
been  virtually  overruled,  in  so  far  as  it  may  be  supposed  to 
apply  to  calls  for  alleys  indiscriminately.  It  may  be  that  it  is 
still  to  be  considered  as  an  unoverruled  adjudication  for  an  alley  thai 
runs  up  as  a  cul-de-sac,  as  it  did  in  that  case,  but  certainly  not  for  an 
alley  that  runs  along  the  whole  line  of  the  lot. 

In  the  case  of  Satchell  v.  Doran,  4  O.  S.,  542,  the  whole  charge 
of  the  court  of  common  pleas — it  may  have  been  the  superior 
court — ^was  based  upon  the  theory  that  the  call  for  an  alley  was 
an  estoppel  as  between  the  parties  denying  the  existence  of 
that  alley,  and  the  sup-eme  court,  in  affirming  the  case,  say 
that  the  charge  of  the  court  below,  so  far  as  it  was  applicable  to 
the  case,  was  correct,  and  that  therefore  they  have  got  nothing  to  say  up- 
on the  matter,  and  they  print  the  charge  in  extenso.  Certainly  they 
would  not  have  done  that,  if  the  vital  point  of  the  whole  charge  had  been 
one  which  they  conceived  to  be  erroneous.  They  would  not  have  felt 
the  decision  in  that  way,  as  a  stumbling-block  for  other  courts  to  fall  over, 
unless  they  agreed  with  the  law  as  laid  down  by  the  court  below. 

Next,  in  the  case  of  Seegar  v.  Harrison,  25.  O.  S.,  14,  the  syllabus 
says,  "the  grantee  in  a  deed,  which  describes  the  premises  conveyed  as 
bounded  on  a  street  named,  is  bound  to  take  notice  of  the  existence  of  such 
street;  and  he  is  chargeable  with  such  knowledge  as  to  the  location  of 
the  street  as  he  could  have  obtained  by  reasonable  inquiry."  In  other 
words,  the  court  say  that,  as  between  the  parties,  such  call  is  virtually  an 
estoppel. 

In  the  case  of  Lockland  v.  Smiley,  26  O.  S.,  94,  Judge  White  says, 
by  way  of  argument,  "and  while  it  is  admitted  that  the  description  in 
these  deeds  estop  the  parties  to  them  from-  questioning  the  existence  of 
Mary  street  as  respects  the  property  conveyed  by  such  deed,"  Mary  street 
being  a  street  which  was  called  for  in  the  deeds,  "yet,"  he  goes  on  to  say 
that,  "the  estoppel  certainly  can  not  operate  so  as  to  include  that  part  of 
the  street  as  laid  out  on  the  plat,  the  proposed  dedication  of  which  had 
been  revoked  at  the  time  of  the  conveyances,"  that  is,  the  other  part  of 
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Mary  street,  which  did  not  affect  the  principle  in  question.  So  that,  it 
seems  to  me  I  have  the  express  authority  of  the  supreme  court  for  saying 
that  the  rule  that  is  laid  down  in  Massachusetts  is  the  correct  rule  and  that 
Bailey  v.  Copeland,  supra,  is  inconsistent  with  that,  and  that  Bailey  v. 
Copeland  has  been  overruled.  So  I  see  no  reason  why  the  rule  that 
is  elsewhere  prevalent  does  not  apply  here,  that,  by  the  terms  of 
this  deed,  the  grantor  and  his  assigns  were  estopped,  at  the  time  of  mak- 
ing the  deed  and  from  that  time  thereafter,  from  asserting  that  the 
grantee  had  no  right  of  way  over  this  alley. 

The  next  question  that  arises  is,  assuming  that  a  right  of  way  origi- 
nally passed,  has  anything  occurred  to  take  that  right  away.  As  to  that 
the  right  was  enjoyed  until  1867.  In  1867,  a  fence  was  put  up  between 
the  two  lots  which  would  cut  off  the  grantee,  from  access  to  this  three- 
foot  alley,  the  fence  being  erected  by  the  grantee,' himself,  and  in  that 
fence  a  gate  was  placed,  and  that  gate  was  within  a  very  short  time 
blocked  up  by  the  successor  of  Maue,  and  has  substantially  remained 
blocked  from  that  day  to  this.  There  is  a  claim  by  the  grantee,  the 
successor  of  Habig,  that  he  blocked  up  the  gate  on  his  own  side,  too,  for 
his  own  convenience;  but  for  the  purposes  of  the  present  case  it  is  unnec- 
essary to  consider  that,  as  it  seems  to  me.  The  way  having  been  used 
until  1867,  ^nd  having  been  blocked  up  by  the  adverse  claim  only  in  1867, 
certainly  the  way  has  not  been  lost  by  reason  of  the  statute  of  limitations. 
That  is  out  of  the  way. 

It  is  claimed,  however,  that  it  has  been  lost  by  an  abandonment,  and 
that  the  plaintiff  in  this  case,  Mr.  Kneisel,  had  bought  the  property  under 
such  circumstances,  that  is,  with  this  gate  blocked  up  that  it  would  be  a 
hardship  upon  him  to  have  to  suffer  the  alley  to  be  opened  now ;  but,  Mr. 
Kneisel,  is  bound  by  every  estoppel  that  estops  his  grantor,  and  he 
claiming  title  under  Gamble's  heirs,  is  bound  by  the  same  estoppel  which 
operated  upon  Gamble's  heirs;  so,  that,  he  is  estopped  from  denying  the 
existence  of  this  alley,  and  the    only    way  that  he  can  get  rid  of 
this    estoppel    is    to    assert    some    other    estoppel    against    this    es- 
toppel which    would    set    the    matter    at    large,    so    as    to    leave    it 
open    for    an  investigation   of  the    truth.     Whether    an    estoppel   in 
pais  can  be  urged  as  against  an  estoppel  by  record  to  set  the  matter  at 
large,  is  a  question  that  I  have  not  found  it  necessary  to  determine,  be- 
cause, admitting,  for  the  purposes  of  the  argument  that  it  can,  yet,  what 
is  there  here  upon  which  Mr.   Kneisel  could  base  an   estoppel  in   pais? 
To  create  such  an  estoppel,  there  must  be  some  act  on  the  part  of  the 
party  and  by    which  he  is    misled.     If  Mr.    Kneisel   had    asked    the 
parties  in  whom  this  right  of  way    existed    by  virtue  of  the  estop- 
pel created  by    these    prior  deeds,    whether    tiiey    still  claimed   any 
right  of  way  over  the  alley  and  they  had  said  they   did    not,   then 
there   would  be  some  basis   upon  which  to  claim  an   estoppel,   but 
when  the  deeds  themselves  charge  him  with  notice  or  the    existence  of 
the  right  in  them  and  he  simply  purchases  the  ground  without  making  any 
further  inquiry  or  exertion  to  see  whether  that  right  is  claimed,  I  see  no 
reason  why  they  should  be  estopped  from  asserting  their  right. 

I  have  been  referred  to  sundry  cases  in  which  an  abandonment,  as  it 
stated,  although  it  is  nothing  more  than  an  estoppel,  has  been  maintained 
under  certain  circumstances ;  but  it  will  be  found  that  those  were  circum- 
stances under  which  the  party  who  is  said  to  have  abandoned  his  ease- 
ment, or  rather  against  whom  the  estoppel,  as  I  think  it  should  be  stated. 
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has  been  maintained,  has  done  something  which  is  inconsistent  with  the 
right  which  he  claims  and  that  the  other  party  has  acted  upon  the  new 
position  which  the  first  party  had  taken  in  such  a  way  that  it  would  be  in- 
equitable to  restore  the  parties  to  the  position  in  which  they  were  before 
either  party  made  any  change.  For  instance,  in  the  case  of  Coming  v. 
Gould,  i6  Wend.,  531;  here,  there  was  a  way  between  the  two  parties, 
and  the  plaintiff,  who  was  claiming  the  right  to  use  the  way,  had  himself 
built  a  fence  and  obstructed  the  way;  and  afterwards,  the  defendant,  as- 
suming from  that  that  the  plaintiff  intended  to  give  up  the  way,  had  himself 
built  out  into  the  way  and  obstructed  it,  keeping  upon  his  own  lines  as 
far  as  he  could,  but  obstructing  the  part  of  the  ground  over  which  they 
had  a  right  of  way,  and  after  that,  the  plaintiff,  having  become  sorry  for 
what  he  had  done,  wanted  to  reopen  the  way,  and  the  court  said  he  could 
not:  although  they  did  not  say  terms  that  he  had  estopped  him- 
helf,  they  say  he  abandoned  it,  yet  in  effect,  it  is  the  same 
thing  as  an  estoppel  and  nothing  else.  And  all  the  other  cases  to 
which  I  have  been  cited  as  establishing  an  abandonment,  it  is  upon  the 
principle  of  estoppel  and  upon  no  other  principle;  and,  as  I  say,  I  see 
nothing  upon  which  an  estoppel  in  pais  can  be  based  here. 

Then  it  is  claimed,  also,  that  this  right  of  way  has  been  destroyed  by 
increase  of  burden.  As  to  that,  it  is  sufficient  to  say  that  if  the  right  of 
way  ever  existed,  it  existed  in  the  grantees  as  by  way  of  estoppel,  as  I 
have  said,  and  applies  to  every  foot  of  the  lot;  and  as  to  the  right  of  way 
appurtenant,  there  can  be  no  such  thing  as  an  increase  of  burden.  That 
doctrine  applies  as  to  the  right  of  common.  If  a  man  has  a  right  of 
common  for  twenty  sheep,  he  cannot  put  on  a  hundred,  and  if  he  does, 
he  destroys  his  right  by  increase  of  burden,  but  the  doctrine  itself,  has  no 
application  whatever  to  a  right  of  way  appurtenant  to  a  lot. 

So  that  there  must  be  a  judgment  for  the  defendant. 

There  is  a  cross-petition  here  also,  for  an  injunction.  In  cases  of 
this  kind,  the  order  can  be  had  in  equity,  as  I  understand  it,  only  when 
the  party  claims  relief  in  equity,  upon  an  equitable  title,  as  distinguished 
from  a  legal  one,  or,  to  avoid  a  multiplicity  of  suits.  In  this  case,  there 
is  no  equitable  title.  There  is  nothing  to  show  why  suits  should  be 
feared.  The  judgment  is  an  estoppel  of  the  plaintiff  from  disputing  the 
right  of  the  defendant  to  this  right  of  way,  and  I  can  see  no  additional 
relief  to  be  gained  by  granting  an  injunction,  and  unless  counsel  on  both 
sides  prefer  it  by  way  of  setting  the  matter  right  on  the  record,  I  should 
be  disposed  not  to  do  it  as  being  in  violation  of  the  settled  practice. 
You  can  draw  a  general  judgment  for  defendants,  and  dismissing  the 
cross-petition  for  want  of  equity,  or  without  prejudice. 

Von  Seggern,  Phares  &  Dewald,  for  plaintiff. 

Healey,  Brannan  &  Desmond  and  Frank  Bruner,  for  defendant. 
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TRADE  MARK.  42 

[Superior  Court  of  Cincinnati,  1883.] 
WILTBERGER  v.  WALKER. 

B.  Barlow,  manufapCturer  of  Barlow's  Indigo  Blue,  sold  his  busln^es,  name  and 
recipe  to  plaintiff,  who  now  makes  it  under  the  same  name.  J.  H.  Barlow 
had  once  oeem  making  a  blue  as  J.  H.  Barlow's  Soluble  Washing  Blue,  but 
had  di^scoo/tiniied  business.  He  sold  the  name  amd  recipe  to  defendant, 
who  now  repreeents  it  to  be  the  same  aa  plaintiff  makes:  Held,  the  name 
**Barlow'8  Indij^o  Blue"  is  a  valid  trade-mark  in  plointiff*s  hands.  But  a 
name  representing  tliat  an  airticle  is  the  manufacture  of  a  certain  person  i& 
not  a  valid  trade-mark,  nor  assignable  apart  from  the  busiiMse  with  which 
it  originated,  hence  defendant  is  unlawfully  using  the  name. 

FORCE,  J. 

John  H.  Barlow,  although  mostly  engaged  in  other  matters,  did  for  a 
few  years,  say  from  1849  to  1856,  go  into  the  business  of  making  paints, 
and  while  engaged  in  the  Dusiness  of  making  paints,  accidentally  hit  upon 
a  method  of  making  soluble  Prussian  blue.  He  embarked  in  its  manu- 
facture and  sale  as  a  washing  blue  under  the  name  of  "John  H.  Barlow's 
Soluble  Washing  Blue,"  but  made  little  progress  in  it  and  gave  it  up. 
Whatever  we  may  say  as  to  the  credibility  of  John  H.  Barlow  as  a  witness 
and  notwithstanding  the  erasures  in  his  diary,  the  preponderance  of  th* 
evidence,  I  think,  is  that  he  did,  in  1853,  see  Benjamin  Barlow  engaged  in 
business  in  Philadelphia,  and  did  in  New  York  sell  to  some  man  who  rep- 
resented himself  as  acting  on  behalf  of  Benjamin  Barlow,  his  recipe  for 
making  soluble  Prussian  blue.  But  whether  that  recipe  was  a  means  of 
producing  soluble  Prussian  blue  in  the  way  that  Benjamin  Barlow  had 
already  practiced,  and  whether  what  Benjamin  Barlow  had  previously 
made  was  soluble  Prussian  blue  or  not;  and  whether  the  man  really  repre- 
sented Benjamin  Barlow  or  not;  whether  Benjamin  Barlow  really  bought 
this  recipe  or  not,  we  do  not  know.  But  we  do  know  that  Benjamin  Bar- 
low, in  1853,  before  he  saw  John  H.  Barlow,  was  in  Philadelphia,  mak- 
ing and  vending  a  washing  blue  put  up  in  little  boxes  in  the  way  in  which 
the  plaintiff  is  now  making  his,  and  in  the  way  in  which  that  article 
is  now  usually  found  among  our  dealers.  In  1853,  Alfred  Wilt- 
berger,  whether  he  had  been  in  business  with  Benjamin  Barlow  or 
not,  became  owner  of  Benjamin  Barlow's  processes  and  paint,  his  business 
of  the  manufacture  of  this  washing  blue;  and  we  find  that  in  1854  Alfred 
Wiltberger  was  making  the  same  blue  which  the  plaintiff  now  makes,  in 
the  same  way,  and  putting  it  up  in  the  same  kind  of  boxes,  and  putting 
around  it  the  same  wrapper,  putting  on  the  same  name,  "Barlow's  Indij^o 
Blue"  that  he  has  now  in  use;  and  that  in  1854,  at  ^1  events,  Alfred  Wilt- 
berger had  an  agent  in  Cincinnati  who  was  selling  the  same  in  Cincinnati 
and  in  Xewport,  as  "Barlow's  Indigo  Blue,"  prepared  by  Alfred  Wiltber- 
ger, of  Philadelphia.  So  that  in  1854,  Alfred  Wiltberger  was  selling  it  in 
Newport,  where  John  H.  Barlow  at  that  time  was  vainly  endeavoring  to 
introduce  it  under  the  name  of  "John  H.  Barlow's  Soluble  Washing 
Blue."  Alfred  Wiltberger  took  the  plaintiff  as  partner  and  afterwards 
died,  and  the  business  became  the  property  of  the  plaintiff.  So  that  ever 
since  1853  this  washing  blue  has  been  manufactured  in  Philadelphia,  on 
the  same  premises,  by  the  same  house  and  its  successors,  in  the  same  way, 
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put  up  in  the  same  way,  and  bearing  the  same  name,  '*Barlow's  Indigo 
Blue."  Last  year  Mr.  Walker,  a  maker  of  paints  in  Cincinnati,  went 
across  the  river  and  got  John  H.  Barlow  to  give  him  a  recipe  for  soluble 
Prussian  blue,  and  took  from  him  an  assignment  of  the  right  to  use  his 
name,  in  which  writing  John  H.  Barlow  recites  that  the  **John  H.  Bar- 
low's Soluble  Washing  Blue"  and  ''Barlow's  Indigo  Blue"  are  one  and 
the  same  things  for  the  making  of  which  there  is  but  one  recipe,  and  that 
recipe  is  the  sole  property  of  John  H.  Barlow,  and  gives  to  Walker  the 
exclusive  right  to  use  that  recipe,  and  Walker  goes  aroimd  selling  the 
product  to  the  different  houses  in  Cincinnati,  saying,  "That  this  is  the 
thing  which  Wiltberger  is  making  and  selling,"  and  puts  upon  his  boxes 
the  words,  "Barlow's  Indigo  Blue." 

If  the  plaintiff  has  any  right  to  the  phrase  "Barlow's  Indigo  Blue" 
as  a  trade-mark,  there  is  no  question  that  Walker  is  infringing.  It  is  of 
no  consequence  that  he  says  to  the  house  with  which  he  trades,  "I  don't 
claim  to  be  palming  off  anything  made  by  Wiltberger;  what  I  sell  is  made 
by  me;  but  it  is  the  same  article,  and  I  know  I  am  the  man  who  has  the 
right  to  make  it."  It  was  said  by  Lord  Justice  James,  in  Singer  Manu- 
facturing Co.  V.  Long,  L.  R.  i8  Ch.,  Div.,  412,  "no  man  is  permitted  to 
use  any  mark,  sign  or  symbol,  device,  or  other  means,  whereby  without 
making  a  direct  false  representation  himself  to  a  purchaser  who  purchases 
from  him,  he  enables  such  purchasers  to  tell  a  lie  or  make  a  false  represen- 
tation to  somebody  else  who  is  their  ultimate  purchaser."  So  that  if  the 
plaintiff  has  a  trade-mark,  and  Walker  does  use  that  trade-mark  and  puts 
it  in  the  market  by  selling  it  to  wholesale  dealers,  it  is  of  no  sort  of  conse- 
quence that  he  tells  the  wholesale  dealers,  "What  I  am  selling  you  is  made 
by  me  and  not  by  Wiltberger,"  because  he  puts  in  the  hands  of  the  whole- 
sale dealers  the  means  of  deceiving  persons  who  buy  from  them. 

One  thing  is  clear,  the  Wiltber^ers  having  used  this  name  for  thirty 
years  as  the  designation  of  an  article  made  by  them,  have  certainly  the 
right  of  a  trade-mark  in  it,  if  such  designation  can  constitute  a  trade-mark. 
So,  the  whole  question  is,  whether  these  words,  "Barlow's  Indigo  Blue," 
constitute  a  trade-mark  or  not.  One  question  presented  is  this:  Is  it 
an  honest  one?  Does  it  imply  a  deception?  The  suggestion  is  made 
that  it  implies  a  deception,  because  there  is  no  indigo  in  the  article;  it  is 
soluble  Prussian  blue.  But  indigo  is  the  name  of  a  color  as  well  as  the 
name  of  a  vegetable  drug.  There  is  a  bird  called  the  indigo  bird,  and  as 
said  by  counsel  in  argument,  that  name  does  not  imply  that  the  bird  is 
made  of  indigo.  And  while  in  commerce  ordinarily  the  extract  of  the 
Indian  plant  goes  by  the  name  of  indigo  alone,  soluble  Prussian  blue  is 
known  as  *4ndigo  blue,"  sometimes  "blue."  sometimes  "blueing,"  and 
very  seldom  goes  by  the  name  of  "indigo"  alone.  So  I  think  that  not 
only  does  it  deceive,  but  it  has  obtained  a  standing  as  the  name  of  a  dis- 
tinct thing  from  the  indigo  of  the  East  Indies. 

It  is  claimed  that  the  article  is  not  a  manufacture  made  by  the  plain- 
tiff, and  is  therefore  not  the  subject  of  a  trade-mark.  We  cannot  call 
native  coal  a  manufacture,  yet  native  coal  is  a  substance  which  may  bear 
a  trade-mark.  Licorice  root  is  not  a  manufacture,  yet  boxes  of  licorice 
root  may  bear  a  trade-mark.  But  this  soluble  Prussian  blue  is  a  manu- 
facture, the  process  of  making  it  is  a  maimfacture.  Certainly  whiskey  is  the 
subject  of  a  trade-mark,  although  there  may  be  a  dozen  different  whiskies, 
made  from  the  same  crop  of  corn,  each  one  of  v/hicli  may  have  a  trade- 
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mark.  Cigars,  made  from  tobacco,  many  differi'iit  brands  made  from  the 
same  crop  of  tobacco,  each  made  by  the  same  process,  may  have  diflferent 
trade-m?rks.  Flour,  which  is  simply  wheal  ground  to  powder,  is  the  sub- 
ject of  a  trade-mark.  So  that,  if  the  process  which  the  Wiltbcrgers  are  en- 
gaged in,  be  nothing  but  grinding  up  the  prussiaie  of  iron  into  a  powder, 
with  the  proper  care,  and  putting  upon  it  a  stamp  to  show  that  it  is  pow- 
der made  by  them,  and  not  powder  made  by  Colburnand  others  who  make 
the  same  sort  of  thing,  still  they  have  the  right  to  designate  the  work  of 
their  Hands  as  something  made  by  their  hands,  and  not  ma^ie  by  the 
hands  of  another.  So  that,  so  far  as  it  being  a  manufacture  or  not  is  con- 
cerned, it  is  sufficiently  a  product  of  their  own  labor  and  pains  to  enable 
it  to  bear  a  trade-mark. 

The  question  comes,  whether  it  is  the  subject  of  a  trade-mark,  in  a 
different  form.  The  name,  **Barlow*s  Indigo  Blue,"  what  does  that 
mean?  Does  it  mean  a  composition  devised  by  Barlow,  like  "Mrs.  Wins- 
low's  Soothing  Syrup,"  and  therefore  something  which  may  be  designated 
by  that  name  by  anybody  who  has  a  right  to  make  the  thing?  John  H. 
Barlow  says,  and  I  suppose  truthfully,  that  he,  in  the  process  of  making 
paints,  accidentally  hit  upon  this  method  of  making  soluble  Prussian  blue 
by  treating  some  salt  of  iron  with  some  salt  of  potash,  which  he  claims  is 
a  secret  of  his  by  discovery,  only  known  to  himself  and  to  those  to  whom 
he  has  disclosed  it.  However  honestly  he  has  testified  to  that  fact,  we 
know  that  he  is  entirely  and  absolutely  mistaken.  The  process  of  making 
soluble  Prussian  blue  was  known  to  chemists  long  before  his  day.  The 
very  thing  that  he  made,  and  made  by  that  very  same  process,  was  on  sale 
in  the  shops  of  Cincinnati  long  before  he  hit  upon  the  way  of  doing  it.  So 
that  the  name  "Barlow's  Indigo  Blue,"  if  it  is  simply  another  name  for 
soluble  Prussian  blue,  cannot  be  taken  to  be  the  name  of  a  product  com- 
pounded or  devised  first  by  Barlow.  The  name  of  the  substance  is  "Solu- 
ble Prussian  Blue."  When  reduced  to  a  fine  powder ,  John  H.  Barlow 
called  it  "John  H.  Barlow's  Soluble  Washing  Blue;"  the  Wiltbergers 
have  called  it  "Barlow's  Indigo  Blue,"  another  manufacturer  called  it 
"Baerlo's  Indigo  Blue,"  and  another  man  called  it  "Colburn's  Washing 
Blue;"  and  so  many  others.  The  article  is  a  very  common  one,  made  by 
a  great  many  people,  and  each  man  who  makes  it  designates  it  by  some 
name  which  indicates  that  he  is  the  man  who  makes  that  which  he  sells, 
and  not  a  name  which  indicates  it  as  a  composition  devised. 

But  still  is  left  this  other  question:  How  far  is  a  man's  name  a  trade- 
mark at  all;  and  if  at  all,  when  and  how  far  can  it  be  assigned  to  another 
person?  There  is  no  question  but  that  a  fancy  name  may  be  a  good  trade- 
mark. "Dolly  Varden"  is  a  good  trade-mark.  There  is  no  question  but 
the  names  of  dead  persons,  historical  persons,  mythical  persons,  may  be  a 
trade-mark ;  a  fictitious  name  may  be  a  trade-mark.  There  is  no  question 
but  the  name  of  living  persons  may  be  a  trade-mark.  It  is  established 
that  the  name  '*Bisraark"  is  a  good  trade-mark;  and  the  name  *Thil  Sheri- 
dan," has  been  established  as  a  good  trade-mark.  Where  the  name  of  a 
living  person  is  the  name  of  the  manufacturer  himself,  it  simply  means 
that  the  thing  is  made  by  him.  While  he  makes  the  thing,  he  can  protect 
his  exclusive  use  of  that  name.  But,  how  far  can  he  transfer  the  original 
use  of  that  name  to  somebody  else?  One  thing  is  clear,  he  cannot  trans- 
fer to  another  the  right  to  use  that  name  without  transferring  the  business 
too.     Thomas  Brown,  if  engaged  in  making  blankets  called  the  "Thomas 
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Brown  Blankets,"  cannot  continue  the  making  of  the  Thomas  Brown 
blankets  in  his  own  place  and  at  the  same  time  sell  to  somebody  else,  in 
some  other  place  the  right  to  apply  that  term  to  blankets  which  he  may  be 
manufacturing  there.  But  if  he  transfer  his  entire  business  and  good  will 
to  a  successor,  especially  to  a  successor  who  continues  the  business  in  the 
same  place,  the  exclusive  right  to  use  the  trade-mark  passes  with  the  busi- 
ness to  such  successor.  This  is  clearly  stated  in  the  several  opinions  in 
Leather  Cloth  Co.  v.  American  Leather  Qoth  Co.,  ii  H.  L.  Ca.,  523.  It 
is  when  the  assigned  trade-mark  not  only  contains  the  name  of  the  original 
manufacturer,  but  also  asserts  that  the  articles  to  which  it  is  affixed,  con- 
tinue to  be  made  by  him  though  sold  by  the  assignee,  that  the  use  of  the 
trade-mark  by  such  assignee  is  a  deception  and  will  not  be  protected  by 
injunction.  Leather  Cloth  Co.  v.  American  Leather  Cloth  Co.,  1 1  H.  L. 
Ca.,  523;  Palridge  v.  Merick,  i  Howard  App.  Ca.,  558.  So,  whether  or 
not  the  name  "Barlow's  Indigo  Blue"  was  originally  used  as  designating 
the  fact  that  this  was  made  by  Benjamin  Barlow,  if  that  was  a  fact;  or 
whether  or  not  Wiltberger  or  Benjamin  Barlow,  either  one,  first  in  1853, 
chose  to  call  it  "Barlow's  Indigo  Blue,"  simply  adopting  as  a  designating 
mark  the  name  of  the  man  who  was  supposed  to  have  first  found  out 
how  to  make  soluble  Prussian  blue,  I  think  in  either  case  this  plaintiff  has 
the  right  to  the  exclusive  use  of  that  combination  of  words,  "Barlow'a 
Indigo  Blue,"  as  indicating  the  product  of  his  manufacture  and  his  hands. 
And  while  I  must  take  it,  from  the  evidence,  to  be  true  that  all  these 
washing  powders,  called  by  various  names  are  nothing  but  soluble  Prus- 
sian blue  ground  to  powder,  still  they  differ  in  purity  of  material,  in  slmde 
of  color,  in  fineness  of  pow  er  and  in  completeness  of  solubility;  and  ail 
the  witnesses  agree  that  the  preparation  by  the  plaintiff  is  not  only  reputed 
best,  but  in  fact  is  best;  and  the  preparations  made  by  different  persons 
may  be  called  by  different  names  to  designate  the  source  of  their  manufac- 
ture. 

In  the  evidence  I  do  not  trace  this  name  further  back  than  its  use  by 
Alfred  Wiltberger,  in  1853  or  1854;  and  I  find  that,  having  been  used 
by  him  then  as  a  means  of  designating  the  particular  washing  powder 
made  by  him  and  sold  by  him,  it  has  been  used  from  that  day  to  this, 
exclusively  as  a  designation  of  the  washing  powder  made  by  him  and 
his  successors,  and  that  the  present  plaintiff  is  the  owner  of  the  old  stand, 
business  and  name;  and  that  the  defendant  is  unlawfully  attempting  to 
appropriate  to  himself  the  benefit  of  that  name,  and  therefore  he  will 
be  enjoined  therefrom. 

Von  Seggern,  Phares  &  Dewald,  for  plaintiff. 

H.  M.  Cist,  for  defendant. 
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[Hamilton  District  Court,  1882.] 
UNITED  STATES  HOME  AND  DOWER  ASSOCIATION  v  HENRY  KIRK. 

1.  Prior  iiegotiiatloiis  aj^  only  excluded  on  the  iseue  of  a  contraxit  and  its  terras, 

and  not  wtietre  the  issue  is  w^hether  money  waa  obtained  by  fraudulent  rep- 
resein^tations,  and  the  repreeentations  are  provable. 

2.  Where  a  local  agent  repeats  representations  of  a  general  agent,  the  latter's 

letters  to  him  containing  them  are  admissible  in  evident  in  an  action  for 
credit  against  a  corporation. 

3.  Refusal  to  give  a  series  of  special  charges  is  not  error  if  the  general  charge 

correctly  and  fully  gives  the  law  of  the  case. 

Error  to  the  Court  of  Common  Pleas. 

SMITH,  J. 

The  action  below  was  brought  to  recover  the  sum  of  $855  with  inter- 
est from  September  i,  1879,  and  $69.15  with  interest  from  December  20, 
1879,  in  all  $924,  by  Henry  Kirk  against  the  United  States  Home  and 
Dower  Association,  claimed  to  have  been  obtained  by  fraud. 

The  petition  alleges  that  the  defendant,  The  United  States  Home  and 
Dower  Association,  was  a  corporation  chartered  by  the  laws  of  Pennsyl- 
vania, and  that  it  had  fraudulently  and  falsely  represented  to  the  plaintiff 
that  it  had  large  sums  of  money  to  loan,  and  that  it  was  ready  and  able  to 
loan  such  sums  of  money  to  persons  who  would  become  purchasers  of  cer- 
tificates of  endowment  therefrom ;  that  the  plaintiff  being  desirous  of  bor- 
rowing $15,000,  the  defendant  assured  him  that  if  he  wouldbecome  the  pur- 
chaser of  nineteen  certificates  of  endowment  of  $1,000  each  and  calling 
for  the  payment  of  $22.50  per  year  each  for  the  term  of  21  years,  ir  would 
loan  that  sum  to  the  plaintiff;  that  the  plaintiff  relying  upon  these  repie- 
sentations  entered  into  a  contract  for  the  purchase  of  nineteen  of  said  cer- 
tificates of  endowment,  and  did  in  fact  pay  two  of  the  annual  premiums 
amounting  to  $45.00  on  each  certificate,  being  the  sum  sued  for  in  this 
action ;  that  the  alleged  representations  were  false  and  fraudulent  and  this 
money  was  obtained  from  the  plaintiff  by  means  thereof.  The  prayer 
was  for  a  repayment  of  that  money. 

The  answer  first  denied  the  alleged  fraudulent  representations  and 
put  in  issue  all  the  allegations  of  the  petition;  secondly,  it  set  forth  that 
the  corporation,  The  United  States  Home  and  Dower  Association,  was 
authorized  to  issue  certificates  of  endowment  maturing  within  21  years  for 
the  benefit  of  the  holder  upon  his  complying  with  the  terms  requiring  the 
payment  of  $22.50  per  year  for  each  year  during  the  period  it  had  to  run. 
That  the  plaintiff  being  desirous  of  becoming  a  purchaser  of  nineteen 
certificates  of  this  endowment,  made  application  therefor  to  defendant; 
the  defendant  accepted  the  proposition  and  thereby  there  was  created 
a  subsisting  contract  between  plaintiff  and  defendant  and  in  pursuance 
of  that  contract,  the  defendant  issued  to  the  plaintiff  nineteen  of  these 
certificates  on  the  terms  aforesaid;  that  the  accrued  payments  being $45.00 
on  each  of  these  certificates,  and  that  the  aggregate  making  up  the 
amount  sued  for  were  payments  made  in  pursuance  of  the  contract;  that 
the  contract  for  said  certificates  of  endowment  and  the  certificates  issued 
in  pursuance  thereof  created  a  subsisting  contract  between  the  parties. 
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The  answer  further  alleges,  that  by  the  terms  of  the  contract  the  plaintiff 
was  required  to  make  annual  payments  of  $22.50  on  each  certificate 
and  had  failed  to  make  the  payments  due  in  December,  1880,  and  Decem- 
ber, 1881,  and  that  thereby  the  said  certificates  had  become  forfeited  and 
the  defendant  was  not  liable  for  any  sum  whatsoever  to  the  plaintiff. 

It  will  be  seen  from  the  pleadings  that  the  direct  issues  raised  are: 
First,  the  allegations  made  by  plaintiff  that  the  money  was  obtained  by 
fraud,  and  2nd,  the  defense  raised  by  the  answer,  that  there  was  a  legiti- 
mate, valid  and  subsisting  contract  entered  into  between  the  parties  in 
writing;  that  this  written  contract  merged  all  previous  negotiations,  and 
determined  the  rights  and  liabilities  of  the  parties. 

The  case  came  on  for  trial  before  the  court  and  jury.  The  plaintiff 
offered  evidence  tending  to  show  that  in  1877  the  defendant  being  a  cor- 
poration doing  business  in  various  parts  of  Ohio  having  its  office  in  Cin- 
cinnati, through  its  agents  made  certain  representations  to  the  plaintiff: 
First,  that  it  had  large  sums  of  money  to  loan  at  a  low  rate  of  interest  for  a 
long  period  of  time;  secondly,  that  to  obtain  a  loan  it  was  necessary  to 
become  a  member  of  the  asssociation  by  entering  into  a  contract  for  the 
purchase  of  certificates  of  endowment;  that  the  plaintiff  was  desirous  of 
borrowing  $15,000  which  required  him  to  purchase  nineteen  of  these  cer- 
tificates and  pay  two  of  the  annual  assessments  thereon;  that  the  plaintiff 
relied  upon  these  representations  and  the  further  representation  that  if  the 
loan  was  not  secured  the  money  advanced  would  be  refunded. 

That  upon  the  faith  of  these  representations  he  advanced  the  amount 
claimed  in  the  petition,  viz,  $855,  being  $45  upon  each  of  these  certificates 
and  an  additional  sum  of  $69.15  for  interest  upon  money  thus  advanced. 
The  testimony  tended  to  show  further  that  after  this  money  had  been 
advanced  and  after  waiting  from  week  to  week,  and  month  to  month, 
the  agent  of  the  defendant  acknowledged  he  did  not  have  the  money  to 
loan,  and  stated  among  other  excuses  that  this  institution  having  its  head- 
quarters at  Washington  had  been  disappointed  in  not  obtaining  a  large 
sum  of  money  from  some  one  who  had  a  claim  against  the  government 
which  was  to  be  paid  through  an  act  of  congress,  Joeing  $300,000  or 
$400,000:  that  a  committee  had  actually  passed  upon  the  claim  and  al- 
lowed it,  but  through  some  chicanery  or  inadvertion  upon  the  part  of  the 
clerk  of  the  House  the  bill  had  failed  to  become  a  law  and  therefore  this 
money  was  lost  to  tbe  association. 

The  defendant  on  the  other  hand  offered  in  evidence  the  contract  for 
the  purchase  of  these  endowment  certificates,  signed  by  the  party  and 
reciting  that  the  plaintiff  became  the  purchaser  of  nineteen  of  these  certifi- 
cates and  agreed  to  pay  $22.50  a  year  upon  each,  and  that  he  was  to  be 
entitled  after  making  two  annual  payments  on  these  certificates  to  a  loan 
if  he  was  the  highest  bidder.  The  defendant  also  offered  the  various  cer- 
tificates issued  in  pursuance  of  this  contract. 

On  the  trial  of  the  case,  an  objection  was  made  to  the  admission  of 
certain  letters,  written  by  the  agent.  Dr.  Brigan,  to  one  Brown,  the  local 
agent  who  made  tbe  negotiation  with  the  plaintiff.  These  letters  were  of 
the  date  of  May  7,  1877,  and  May  29,  1877,  and  shown  by  Mr.  Brown  to 
the  plaintiff.  The  court  overruled  the  objection  to  which  defendant 
excepted. 

2  L.  B.  38 
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The  defendant  as  a  corporation  was  dealing  through  its  agents  with 
the  plaintiff  and  was  represented  by  its  agent  whether  general  or  local; 
and  the  representations  of  the  general  agent  communicated  to  the  plain- 
tiff in  any  manner  would  be  competent,  and  so  far  as  appears  from  an 
inspection  of  the  letters  they  were  intended  to  be  shown  to  the  plaintiff. 
The  first  letter  stated  that  the  company  had  money  to  loan  which  could 
be  furnished  within  6o  or  90  days;  and  the  second  letter  stated  that  this 
company  was  about  to  make  arrangements  with  a  certain  bank  in  Wash- 
ington to  negotiate  these  certificates  at  a  small  discount,  and  until  this 
arrangement  was  made,  the  association  would  refund  all  moneys  advanced 
on  the  certificate  in  case  a  loan  was  not  effected.  On  the  issue  presented 
this  evidence  was  competent  and  objection  properly  overruled. 

At  the  conclusion  of  the  testimony,  the  defendant  below  made  a 
motion  to  exclude  all  the  parol  testimony  which  h3,d  been  offered.  This 
motion  was  overruled  and  it  seems  to  us  the  action  of  the  court  below 
was  proper.  If  the  question  had  been  whether  there  was  a  contract 
and  what  were  its  terms,  there  is  no  doubt  that  a  written  contract  merges 
all  previous  negotiations.  But  when  the  issue,  as  was  in  this  case,  is, 
whether  money  had  been  obtained  by  defendant  from  plaintiff  by  fraudu- 
lent representations,  parol  testimony  tending  to  show  these  alleged 
fraudulent  representations  and  that  this  money  was  paid  by  reason  of  them 
was  relevant  and  competent;  and  therefore  the  action  of  the  court  was 
correct  in  overruling  that  motion. 

The  court  charged  the  jury  that  the  burden  was  upon  the  plaintiff 
and  he  must  show  by  preponderance  of  the  evidence  that  representations 
were  made  by  defen  ant  through  its  agents  to  the  plaintiff  known  to  be 
false  at  the  time,  or,  made  as  true,  not  knowing  whether  they  were  tnie  or 
false;  that  these  representations  were  made  to  the  plaintiff  to  induce  him 
to  act  upon  them ;  that  tiiey  were  material  and  as  matter  of  fact  the 
plaintiff  did  act  upon  them. 

The  court  also  charge  the  jury  that  these  elements  constituting  the 
charge  of  obtaining  money  under  false  representations  must  all  be  made 
out  by  a  preponderance  of  evidence,  and  also  very  carefully  defined  what 
are  false  representations,  distinguishing  between  a  promise  unfulfilled 
and  a  false  representation  of  existing  facts;  that  whereas  the  latter  might 
be  evidence  of  fraud,  the  former  would  simply  be  a  broken  promise  which 
would  not  necessarily  tend  to  prove  fraud,  unless  the  promise  were  in  bad 
faith  by  one  not  made  intending  to  perform  it. 

The  court  also  charged  the  jury,  that  unless  the  jury  were  satisfied 
by  preponderance  of  evidence  that  fraudulent  representations  were  made 
then  defendant  was  entitled  to  a  verdict;  that  in  the  absence  of  fraud  the 
written  papers  would  regulate  the  rights  of  the  respective  parties. 

To  this  general  charge  there  was  a  general  exception,  which  avails 
nothing. 

After  the  general  charge  had  been  given,  the  defendant  below  asked 
certain  special  charges,  w^hich  the  court  refused  to  give,  and  defendant 
excepted. 

First — "The  written  proposal  of  plaintiff  to  defendant  for  defendant 
to  issue  to  plaintiff  19  certificates  of  deposit,  and  the  said  certificates  of 
deposit  having  been  issued  by  defendant  to  plaintiff  in  accordance  with 
the  directions,  and  the  same  having  been  duly  executed  by  plaintiff,  this 
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in  law  makes  a  valid  and  suboisting  contract  between  plaintiff  and 
defendant,  and  a  contract  that  defendwt  has  performed  in  full  up  to  the 
time  of  the  bringing  of  this  action ;  and  plaintiff  is  not  entitled  to  recover 
in  this  action  the  money  he  paid  defendant  on  said  contract  or  certificate 
in  law.  Unless  you  are  satisfied  from  the  evidence  that  plaintiff  in  the 
execution  of  said  proposal  has  been  deceived  and  induced  to  execute  the 
said  proposal  to  defendant  by  some  act  of  fraud  or  device  of  defendant  to 
mislaid  or  defraud  plaintiff,  you  will  return  a  verdict  for  defendant." 

This  is  substantially  given  and  covered  by  the  general  charge,  viz: 
That  in  the  absence  of  fraud  the  written  contract  must  prevail,  but  the 
questicm  of  fraud  was  to  be  determined  by  the  jury  upon  all  the  evidence, 
the  burden  being  upon  the  plaintiff,  and  if  there  were  fraud,  the  fraud 
would  vitiate  eveicything.  Second — "If  you  find  from  the  evidence  that 
the  proposal  of  plaintiff  to  defendant  for  the  19  certificates  was  not  the 
proposal  or  contract  plaintiff  desired  to  make  with  defendant,  and  there  is 
no  evidence  showing  that  the  defendant  did  in  any  way  use  any  fraud  or 
deception  to  induce  plaintiff  to  execute  the  said  proposal  to  it,  then  your 
verdict  will  be  for  defendant." 

That  is  not  the  law.  For  certainly  there  can  be  no  contract,  unless 
the  minds  of  the  parties  meet.  If,  however,  it  be  intended  to  assert  that 
these  parties  have  signed  a  written  agreement,  it  must  be  presumed  that 
then*  minds  have  met,  and  a  contract  was  made  whether  they  intended  it 
or  not,  then  this  charge  is  in  effect  the  same  charge  as  the  preceding  one 
and  means  that  in  the  absence  of  fraud,  this  contract  must  prevail.  This 
is  covered  by  the  general  charge. 

Third — "The  onus  or  burden  of  proof  of  fraud  or  deception,  or  that 
defendant  did  by  fraud  induce  plaintiff  to  execute  these  proposals  to 
defendant,  and  to  make  the  said  payments  to  defendant  is  upon  plaintiff, 
and  if  he  has  failed  to  satisfy  you  by  the  evidence  that  defendant  has  been 
guilty  of  any  act  or  acts  of  fraud  or  deception  to  induce  plaintiff  to  make 
the  said  proposal  and  contract  with  defendant  and  pay  defendant  the 
money  thereon,  then  your  verdict  will  be  for  defendant." 

This  is  covered  by  the  general  charge. 

Fourth — "The  mere  making  out  and  sending  the  proposals  for  these 
19  certificates  to  defendant  by  plaintiff  did  not  make  a  contract  between 
them ;  but  the  acceptance  of  the  proposals  and  the  issuing  and  delivering 
to  plaintiff  the  19  certificates  ordered  by  plaintiff,  and  the  acceptance 
thereof  did  make  a  complete  and  legal  contract  between  defendant  and 
plaintiff.  Unless  you  find  from  the  evidence  that  defendant  has  been 
guilty  of  fraud  or  deception  in  obtaining  the  said  proposals  or  the  money 
paid  thereon,  your  verdict  will  be  for  defendant."  This  differs  only  in 
phraseology  from  the  first  special  charge. 

Fifth — "The  application  for  loan  by  plaintiff  to  defendant  placed 
defendant  under  no  obligation  in  law  to  make  the  loan  to  plaintiff  at  any 
particular  time,  unless  you  find  from  the  application  that  a  time  was 
specified  when  said  loan  should  be  made  in  the  application." 

I  cannot  see  the  pertinency  of  this  charge.  A  mere  application 
amounts  to  nothing  and  creates  no  contract.  If  it  means  that  the  applica- 
tion and  acceptance  which  would  constitute  a  contract  does  not  state  that 
it  is  to  be  performed  in  any  particular  time,  and  the  time  of  performance 
is  not  named,  then  the  law  requires  it  to  be  performed  in  a  reasonable  time 
under  all  the  circumstances  of  the  case. 
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Sixth — "In  law,  defendant  was  not  required  to  make  the  loan  applied 
for  by  plaintiff,  or  any  part  thereof  to  plaintiff,  until  plaintiff  himself  had 
performed  or  offered  to  perform  his  part  of  the  contract  contained  in  the 
said  proposal  to  execute  and  deliver  to  defendant  a  mortgage  as  set  forth 
in  his  proposal  for  said  loan  to  secure  the  said  loan." 

If  this  was  a  mere  question  upon  a  contract  requiring  the  acts  of  both 
parties  for  its  performance,  very  likelv  that  charge  would  have  been  per- 
tinent an  J  proper,  but  in  a  question  of  fraud  and  to  recover  money 
obtained  by  fraud  and  nothing  else,  it  was  not  pertinent.  The  rights  of 
the  parties  did  not  vest  in  contract. 

Seventh — '*The  law  does  not  presume  fraud,  fraud  must  be  proved 
before  any  one  can  have  the  advantage  of  a  fraud  or  a  contract  can  be 
annulled  or  set  aside  for  fraud."  This  has  been  given  several  times  in 
the  general  clfarge. 

Eighth — *The  fact  that  defendant  advertised  it  had  money  to  loan 
is  no  evidence  of  fraud  on  the  part  of  defendant,  unless  you  are  satisfied 
from  the  evidence  that  defendant  had  no  money  to  loan;  to  make  the 
evidence  available  in  proving  fraud  of  defendant,  you  must  be  satisfied 
from  the  evidence  that  it  was  false." 

This  charge  selects  one  lac:  irom  the  whole  evidence,  and  asks  that 
the  verdict  be  determined  as  the  jury  find  that  one  fact.  This  cannot  be 
done.  The  jury  are  to  consider  this  fact  with  all  the  other  evidence  in 
making  up  their  verdict. 

Ninth — **If  you  find  irom  the  evidence  that  prior  to  the  bringing  of 
this  action,  plaintiff  never  performed,  or  offered  to  perform,  his  part  of  the 
proposal  for  loan,  by  delivering,  or  offering  to  deliver,  to  defendant  a 
mortgage  as  he  proposed  in  his  application  to  defendant  for  loan.  This 
is  a  circumstance  for  the  jury  to  consider.  In  law,  in  such  a  contract, 
neither  of  the  contracting  parties  has  any  right  to  assume  that  the  other 
will  not  perform  his  part  of  the  contract  on  a  proper  and  legal  applica- 
tion to  him  or  her  for  the  performance  of  the  same.  The  legal  presump- 
tion is  that  there  would  be  a  performance  and  proper  application  therefor 
by  the  proper  party  to  the  proper  party.  This  is  so,  in  this  case,  unless 
you  are  satisfied  by  the  evidence  that  defendant  never  did  intend  to  make 
the  loan  applied  for  by  plaintiff  to  him  at  all." 

This  is  only  repeating  in  another  form  what  are  the  rights  of  the 
parties  under  the  contract  if  there  is  no  fraud,  and  sufficiently  com- 
mented upon  under  the  preceding  charges. 

All  these  charges  were  refused,  and,  we  think  the  court  was  justified 
in  rejecting  them. 

Another  error  assigned  was  that  the  verdict  was  against  the  evidence. 
The  motion  for  a  new  trial  in  this  case  does  not  cover  that  ground,  and 
therefore  we  cannot  consider  it.  We  think  that  the  plaintiff  in  error  has 
not  lost  anything  by  the  want  of  it. 

Judgment  affirmed. 

The  case  of  L^nited  States  Home  and  Dower  Association  v.  Mary 
J.  Leeds  is  similar  to  the  preceding,  and  involves  the  same  questions. 
In  this  case,  also,  the  judgment  will  be  affirmed. 
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5 1  PARTNERSHIPS— ATTORNEYS. 

[Hamilton  District  Court] 
JOHNSON  V.  MORRISON. 

1 .  The  liability  of  one  who  permits  himself  to  be  held  out  as  a  member  of  a  firm  of 

attorneys,  is  the  same  as  if  he  were  a  real  partner,  to  those  who  deal  on  the 
faith  of  such  holding  out. 

2.  Such  liability  is  not  confined  to  the  ordinary  employment  of  the  tirm   in  the 

court,  but  extends  to  the  collection  of  claims  from  the  government,  such  as 
securing  for  a  former  officer  his  proper  rank  and  pay,  and  collecting  back  pay. 

3.  The  giving  of  powers  of  attorney  to  one  member  oi  such  firm,  instead  of  in  the 

firm  name,  to  enable  him  to  collect,  need  not  militate  against  such  liability,  but 
may  warrant  the  jur^r  in  finding  that  they  were  not  a  new  employment,  but  in 
pursuance  of  the  original  employment. 

Error  to  the  Common  Pleas  Court  of  Hamilton  county. 

SMITH,  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the  common 
pleas  court,  recovered  by  Jane  Morrison,  guardian  of  George  Morrison, 
an  insane  person,  against  Johnson  &  Taylor,  defendants.  The  action 
below  was  brought  by  Jane  Morrison,  guardian  of  Geo.  F.  Morrison, 
against  Johnson  &  Taylor,  attorneys  at  law.  The  petition  alleges  that  in 
1869  Johnson  &  Taylor  were  partners  in  the  practice  of  the  law  in  the  city 
of  Cincinnati,  and  that  the  plaintiff,  Jane  Morrison,  guardian  of  Geo.  F. 
Morrison,  employed  them  as  attorneys  at  law  to  secure  the  proper  rank 
and  pay  to  which  her  ward  was  entitled  in  the  Navy  Department,  and 
collect  the  money  due  to  Him  from  the  government  on  account  thereof; 
that  they  accepted  said  employment  and  in  pursuance  thereof  collected 
various  sums,  viz: 

April  3,  1869 ^ $4,126.46 

November  25,  1870 1,297.99 

May  21,  1873 '. . . .      897.60 

August  4,  1874 1,121.59 

March  14,  1877  •. 5»442.75 

Amounting  in  all  to  $12,896.19;  that  they  had  paid  over  to  her  on 
account  of  these  collections  $2,000,  $800,  $300,  $1,121.59,  and  were 
entitled  to  certain  other  credits  by  way  of  fees,  leaving  a  balance  of 
$7>3SS-65,  for  which  she  brought  suit. 

The  defendants  filed  separate  answers.  Judge  Johnson  denied 
partnership;  in  fact,  denied  the  money  was  received  by  him,  or  by  them 
as  partners;  denied  that  they  were  employed  as  partners,  and  denied  that 
they  as  partners  or  he  individually,  had  anything  to  do  with  the  transac- 
tion. 

The  second  defense  recites  in  substance  that  in  1866  he  had  received 
an  appointment  from  the  President  as  one  of  the  commissioners  to  revise 
the  statutes  of  the  United  States;  that  his  codefendant,  Tavlor,  was 
introduced  to  him  as  a  young  man  in  the  practice  of  the  law,  and  for  the 
sake  of  friendship  and  good  will  to  Mr.  Taylor,  he  gave  him  the  use  of  his 
library  and  office  furniture,  and  what  was  of  more  importance,  the  use 
of  his  name ;  permitted  him  to  open  an  office  in  the  name  of  Johnson  & 
Taylor,  attorneys  at  law,  and  to  print  cards  in  the  same  firm  name;  and 
permitted  him  to  use  the  name  of  Johnson  &  Taylor  in  all  matters  con- 
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nected  with  the  practice  of  law  in  Cincinnati;  that  this  nominal  partner- 
ship, as  he  calls  it,  continued  down  to  the  year  1876,  when  becoming 
dissatisfied  he  put  an  end  to  it,  and  Taylor  formed  a  new  partnership  with 
one  HolKster,  under  the  name  of  Taylor  &  HoUister;  and  a  large  portion 
of  this  money  alleged  to  have  been  received,  was  received  by  Mr.  Taylor 
when  he  had  fornied  his  new  relation;  that  he  himself  had  no  connection 
at  all  with  the  matters  alleged  in  the  petition. 

As  a  third  defense,  he  claims  that  the  money  thus  received  was  not 
received  in  the  course  of  the  practice  of  the  law,  but  was  received  by  Tay- 
lor through  special  powers  of  attorney  granted  to  him  by  the  plaintiff; 
that  no  part  of  such  money  came  into  his  hands,  and  the  last  item  was 
received,  and  powers  of  attorney  given  to  Taylor  to  receive  it,  after  there 
had  been  a  dissolution. 

The  defendant,  Taylor,  alleged  in  his  answer  that  he  was  employed 
in  1869  by  the  plaintiff  to  look  after  the  interests  of  her  ward,  and  under- 
took that  employment,  by  virtue  of  which  he  received  the  first  three 
items  of  money  above  claimed,  viz:  $4,12636,  $1,297.99,  $897.60,  and 
that  after  he  had  received  the  same  he  made  a  settlement  with  the  rep- 
resentative of  the  plaintiff,  received  his  vouchers  and  receipts,  and  that  was 
entirely  settled  for.  He  further  says  that  the  item,  viz:  $1,121,  never 
came  into  his  hands,  but  the  treasury  warrant  for  the  payment  of  that 
sum  was  payable  to  the  ord.r  of  his  client,  Mrs.  Morrison.  The  war- 
rant was  handed  to  her  and  she  received  the  money  upon  it. 

As  to  the  last  and  most  important  item,  viz:  $5442.75,  he  says,  that 
in  1874,  he  was  employed  by  plaintiff  to  secure  her  ward  the  rank  and  pay 
to  which  he  was  entitled  as  a  Lieutenant  Commander  in  the  United  States 
Navy,  and  by  the  terms  of  that  agreement,  if  he  succeeded,  he  was  to 
receive  as  compensation  for  his  services  all  of  the  backpay  recovered  for 
her  ward  up  to  that  time,  and  that  he  did  in  fact  succeed,  and  the  ward. 
George  F.  Morrison,  was  raised  to  the  rank  of  Lieutenant  Commander 
in  active  se-vice,  which  entitled  him  to  the  pay  of  $1400  a  year  from 
that  time  forward;  and  that  the  said  sum  of  $5,442.75  was  received  as  back 
pay,  and  by  virtue  of  this  special  contract  between  him  and  the  plaintiff, 
he  was  entitled  to  hold  it. 

To  these  answers  replies  were  filed.  The  case  came  on  for  trial 
before  a  court  and  jury.  From  the  evidence  reported  in  the  bill  of  ex- 
ceptions these  facts  appear:        ^ 

In  1866,  Judge  Johnson  was  appointed  by  the  President,  with  the 
advice  of  the  senate,  as  one  of  the  commissioners  to  revise  the  statutes  of 
the  United  States.  This  commission  continued  for  three  years  and 
required  him  to  be  in  Washington.  Before  he  went  to  Washington, 
Taylor  came  to  Cincinnati  with  letters  of  introduction  to  him,  and  he 
gave  him  the  use  of  his  law  library,  office  furniture,  and  what  was  of  more 
importance  to  him,  the  use  of  his  name.  He  permitted  Taylor  to  open 
a  law  office  in  the  name  of  "Johnson  &  Taylor,  attorneys  at  law;"  to  cir- 
culate cards  containing  the  same  firm  name;  also  to  use  the  same  firm 
name  in  his  practice.  It  also  appears  as  a  fact  that  the  business  was 
Taylor's  alone,  that  there  was  no  partnership  in  fact,  and  Johnson  had 
no  interest  in  the  business  and  received  none  of  the  fees  except  in  two 
special  cases,  to  be  referred  to  hereafter.  It  also  appears  that  Judge 
Johnson  used  this  office  for  his  headquarters  when  in  Cincinnati ;  that  he 
had  a  desk  there,  his  mail  matter  was  sent  there  for  delivery,  and  so  far 
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as  he  had  any  business  in  Cincinnati,  that  was  his  office.  In  other  words, 
they  both  used  the  office.  It  appears  that  there  were  two  special  mat- 
ters in  which  they  had  a  joint  interest,  one  of  which  was  an  action  brought 
in  the  United  States  District  Court  for  the  Southern  District  of  Illinois, 
to  recover  a  certain  amount  of  prize  money  for  one  of  the  boats  of  the 
Mississippi  squadron.  Both  aided  in  the  prosecution  of  that  suit  and 
shared  in  the  fees.  It  does  not  very  distinctly  appear  what  the  other  joint 
employment  was.  It  al:  >  appears  that  in  1876,  Judge  Johnson  put  an 
end  to  this  nominal  partnership,  which  had  existed  from  1866,  and  then 
Mr.  Taylor  removed  from  the  old  office  to  another,  and  formed  a  part- 
nership with  one  HoUister,  under  the  name  of  Taylor  &  Hollister. 

It  also  appears  that  George  Morrison  was  appointed  in  1849  ^  niid- 
shipman  in  the  Navy  and  served  up  to  1859,  when  he  became  insane, 
was  retired  on  furlough  and  placed  in  a  government  hospital,  and  con- 
tinued insane  from  that  time  till  now;  that  from  1859  to  1869  the  navy 
department  paid  to  his  father  or  mother  for  him  part  of  the  time  $30  a 
month,  and  part  of  the  time  $40  a  month.  Duqng  this  period  his  father 
had  died;  and  Mrs.  Morrison,  his  mother  and  plaintiff  in  this  case,  was 
appointed  his  guardian.  Claiming  that  her  ward  had  become  disabled 
while  in  service,  she  employed  attorneys  to  procure  for  him  his  proper 
rank  as  though  he  had  remained  in  active  service  and  pay  corresponding 
to  his  rank.  The  attorneys  first  employed  did  not  succeed.  In  1869,  one 
of  the  agents  of  the  plaintiff,  a  son-in-law  who  had  charge  of  this  matter, 
came  to  the  office  of  Johnson  &  Taylor  to  employ  them  as  additional 
attorneys  to  aid  in  securing  the  money.  Taylor  represented  to  him 
that  he  had  unusual  tacilities  for  this  purpose ;  thrit  Judge  Johnson  was  his 
partner,  then  in  Washington,  and  familiar  with  all  the  departments  and 
with  those  who  had  charge  of  them,  and  if  the  matter  was  given  to  them, 
he  presumed  they  might  prosecute  it  successfully.  He  was  employed 
and  succeeded  in  getting  Morrison  placed  on  the  retired  list,  with  back 
pay  coming  to  him  amounting  to  $4,126.36,  and  the  warrant  for  it  was 
payable  to  Mrs.  Morrison,  guardian. 

By  section  3477  of  the  Revised  Statutes  of  the  United  States,  no 
claim  can  be  drawn  from  the  treasury  department  on  the  power  of  attor- 
ney, unless  the  power  of  attorney  is  executed  after  the  claim  is  allowed, 
the  amount  ascertained  and  the  warrant  for  the  payment  thereof  issued. 
A  power  of  attorney  was  given  by  Mrs.  Morrison  to  Taylor  to  draW  the 
money.  Taylor  drew  the  first  amount  on  that  power  of  attorney;  also  the 
scond  amount  in  the  petition  on  a  similar  power  of  attorney.  After  these 
amounts  had  been  received  by  Taylor,  he  settled  with  the  plaintiff  for  the 
same,  deducting  his  fees,  and  proper  receipts  and  acknowledgements  were 
given  and  filed  in  the  probate  court  in  the  settlement  between  Mrs.  Mor- 
rison and  her  ward.  After  1869  the  pay  drawn  on  account  of  Morrison, 
as  a  retired  officer  amounted  to  $900,  or  $1,000  a  year  less  $100  retained 
on  account  of  his  being  in  the  hospital,  and  these  warrants  were  paid  to 
the  guardian.  It  was,  however,  claimed  by  Mrs.  Morrison  that  under  the 
act  of  March  3,  1873,  17  United  States  Statutes  at  Large,  547,  her  ward 
was  entitled  to  the  rank  and  pay  of  an  officer  in  active  service  on  leave  of 
absence,  which  would  entitle  him  to  a  salary  of  $1,400  a  year  during  this 
time;  and  being  dissatisfied  with  the  amount  already  received,  she  made 
a  new  agreement  with  Taylor  in  1874.  This  agreement  was  in  writing, 
and  in  substance  recited  that  Johnson  &  Taylor  had  been  employed  by 
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Mrs.  Morrison  to  procure  for  her  ward  his  proper  rank  and  pay  in  the 
navy  department,  and  if  they  succeeded,  they  were  to  have  as  their  com- 
pensation all  arrearages  of  pay  coming  to  him. 

About  the  same  time  a  power  of  attorney  was  issued  by  Mrs.  Morri- 
son to  Johnson  &  Taylor  to  enable  them  to  prosecute  this  claim.  After 
this  contract  was  made  Mr.  Taylor  did,  in  fact,  give  much  attention  to 
this  matter,  make  numerous  trips  to  Washington  and  employed  other 
attorneys  in  Wiashington  to  aid  in  this  service,  and  succeeded  in  having 
Morrison  placed  upon  the  active  list  as  Lieutenant  Commander  of  the 
United  States  Navy,  on  leave  of  absence,  which  entitled  him  to  a  salary  of 
$1,400  a  year;  and  recovered  as  back  pay  for  him  $5,412.75,  for  which 
he  obtained  a  warrant  payable  to  Mrs.  Morrison  as  guardian.  She  was 
anxious  to  get  this  warrant.  Taylor  claimed  it  by  virtue  of  his  contract. 
Mrs.  Morrison,  through  her  representative  in  congress,  made  an  effort 
to  get  the  warrant  from  the  department,  but  it  had  been  delivered  to  Tay- 
lor. She  hesitated  a  long  time  to  give  him  the  necessary  power  of  attor- 
ney to  draw  it;  but  in  Pecember,  1877,  she  gave  it,  and  he  received  the 
money.  When  the  money  came  into  his  hands  he  claimed  it  under  the 
contract  as  arrearages.  Soon  after,  after  Morrison  had  been  restored  to 
the  rank  of  Lieutenant  Commander  in  active  service  on  leave  the  Secre- 
tary of  the  Navy,  under  section  1442,  Rev.  Stat.,  placed  him  on  furlough,, 
which  entitled  him  to  only  half  pay,  which  at  thiat  time  was  $700  per  year. 
There  were  certain  powers  of  attorney,  one  given  to  Taylor  alone  in  1869, 
which  authorized  him  to  draw  the  voucher  of  $4,126.66;  another  given  to 
Johnson  &  Taylor  in  1874,  about  the  time  of  this  contract,  which  was  a 
printed  blank  partly  filled  up — and  the  name  of  Johnson  &  Taylor  printed 
in  the  blank,  for  use  in  prosecuting  claims  against  the  government.  There 
is  a  third  power  of  attorney  given  in  January,  1877,  by  Mrs.  Morrison  to 
Taylor  alone,  authorizing  him  to  prosecute  claims  against  the  govern- 
ment in  favor  of  her  ward;  and  a  fourth  power  of  attorney  to  Taylor 
alone,  to  endorse  the  warrant  for  $5,442.75. 

The  charge  of  the  court  is  very  elaborate.  It  construed  that  written 
contract  favorably  for  the  defendants.  The  jury  rendered  a  verdict  of 
$1,187  >"  place  of  $7,305.65,  the  amount  claimed.  It  does  not  appear 
from  the  bill  of  exceptions  upon  what  that  verdict  was  based,  but  from 
certain  admissions  made  by  Taylor  that  he  had  received  $897  at  one  lime, 
of  which  he  paid  only  $300,  and  that  in  this  voucher  of  $5,442.75  wis 
included  some  $260,  which  was  no  part  of  the  arrearage,  upon  both 
which  items  several  years  of  interest  would  be  due,  it  is  easy  to  see  how 
that  verdict  of  $1,187  was  arrived  at  and  giving  Taylor  all  he  claimed 
by  virtue  of  that  contract.  This  petition  in  error  is  filed  by  Johnson 
alone.  It  is  claimed  by  Judge  Johnson  in  the  first  place  that  he  is  not  lia- 
ble as  attorney  at  law  by  virtue  of  the  contract  or  the  employment.  It 
is  not  claimed,  I  believe,  that  Judge  Johnson  had  anything  at  all  to  do  with 
this  employment.  It  is  not  claimed  that  he  received  any  portion  of  the 
money :  it  does  not  appear  that  he  had  any  knowledge  at  any  time  of  this 
particular  claim,  which  was  being  prosecuted  by  Mr.  Taylor. 

It  may  be  stated  as  a  general  principle,  that  where  a  man  permits 
himself  to  be  held  out  as  partner,  he  is  liable  to  the  same  extent  to  those 
who  deal  upon  the  faith  of  that  holding  out,  as  though  he  were  a  real 
partner.  All  persons  relying  upon  these  representations  may  treat  it  as 
if  there  were  a  real  partnership,  and  if  it  were  within  the  scope  of  such 
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apparent  partnership  to  prosecute  and  collect  such  claims,  either  against 
individuals  or  against  the  government,  and  one  of  the  firm  undertook  the 
collection  of  claims  of  that  kind,  then  either,  or  both,  parties  would  be 
liable,  although  one  had  no  knowledge  of  the  fact.  In  other  words,  a 
stranger  may  deal  with  persons  holding  themselves  out  as  partners,  on 
the  faith  of  the  apparent  authority  conferred  as  to  all  matters  incidental 
to  that  relation. 

What  is  the  business  of  attorneys  at  law? 

It  is  to  represent  parties  in  courts  of  law,  to  collect  claims,  either 
against  individuals,  or  against  corporations  or  municipalities  or  govern- 
ments. If  the  appropriate  tribunal  through  which  the  claim  is  to  be  col- 
lected, is  a  board  or  department  of  the  government,  we  see  no  reason  why 
the  attorney  may  not  prosecute  it  there.  Somtimes  a  claim  against  the 
government  is  prosecuted  by  a  suit  against  a  public  officer  in  the  ordinary 
courts;  sometimes  by  an  action  in  the  court  of  claims;  sometimes  by 
an  appeal  to  an  officer  or  department  of  the  government,  as  the  remedy 
is  provided  by  law,  and  if  legal  services  or  legal  knowledge  are  required, 
we  think,  the  appearance  of  an  attorney  before  either  of  said  tribunals, 
boards  or  officers,  is  within  the  ordinary  scope  of  the  employment  of  an 
attorney  at  law.  The  instance  referred  to  in  the  testimony  of  Judge  John- 
fen,  where  both  took  part  in  the  employment  and  shared  in  the  fee,  was 
in  effect  a  claim  against  a  fund  held  by  the  government,  pr(?secuted  in 
the  courts  of  the  United  States  in  the  state  of  Illinois  and  indicates  that 
the  law  business  of  Johnson  &  Taylor  was  not  understood  by  him  to  be 
liipited  to  claims  against  individuals,  or  confined  to  Cincinnati. 

But  it  is  claimed  further  on  behalf  of  this  defendant  that  this  em- 
ployment was  superseded,  when  the  several  powers  of  attorney  were  given 
to  Taylor  which  constituted  a  new  employment  of  Taylor  alone.  Whether 
this  was  or  was  not  so  was  a  question  of  fact  to  be  determined  by  the 
jury,  and  a  fair  construction  of  the  evidence  warrants  the  view  that  these 
several  powers  of  attorney  were  not  intended  for  a  new  employment  but 
given  in  pursuance  of  the  original  employment  of  Johnson  &  Taylor,  to 
comply  with  the  rules  and  regulations  of  the  department  of  the  govern- 
ment in  prosecuting  the  claim.  It  was  proper  to  make  a  power  of  attor- 
ney to  one,  rather  than  to  two.  The  contract  was  in  the  name  of  Johnson 
&  Taylor  on  the  one  side  and  Mrs.  Morrison  on  the  other,  and  the  various 
powers  of  attorney  were  simply  carrying  out  that  original  purpose.  An- 
other fact  is  important.  Whatever  contract  there  was,  it  was  a  contract 
made  in  the  name  of  Johnson  &  Taylor  in  1874.  Taylor  claimed  that 
his  employment  was  made  and  the  sum  of  $5,412.75  was  received  in  pur- 
suance of  that  contract,  and  that  he  was  entitled  to  hold  it  as  his  own 
according  to  its  provisions.  As  he  understood  the  transaction,  the  pow- 
ers of  attorney  were  given  in  pursuance  of  the  original  contract  and  to 
enable  him  to  get  the  money  coming  to  him  under  it.  We  think  the  jury 
was  justified  in  holding  so  also.  It  is  also  said  that  this  nominal  partner- 
ship was  terminated  in  1876,  and  the  sum  of  $5,442.75  not  received  till 
eighteen  months  thereafter.  The  answer  is,  that  if  collected  in  pursuance 
of  the  original  contract,  the  liability  of  both  continued,  until  the  money 
was  properly  accounted  for.  Atkinson  v.  Mackreeth,  2  Eq.  Ca.,  L.  R., 
573;  Bryant  v.  Hawkins,  47  Mo.,  410;  Smyth  v.  Harvey,  31  111.,  62; 
Dwight  v.  Simon,  4  La.  Ann.,  490, 
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Therefore  it  see^ns  to  us  upon  a  very  careful  review  of  the  testim(Hiy» 
we  cannot  interfere  with  the  verdict  of  the  jury  on  the  ground  that  it  was 
against  the  weight  of  the  testimony.  During  the  trial  of  the  case  numer- 
ous exceptions  were  taken  to  the  charge  of  the  court.  This  charge  seems 
to  have  been  given  with  unusual  care  and  is  quite  elaborate;  and  that  por- 
tion especially  which  affects  the  liability  of  Judge  Johnson  as  one  of  the 
defendants,  seems  to  have  been  drawn  and  given  to  protect  his  rights, 
either  as  an  actual  or  nominal  partner,  and  the  jury  were  properly  in- 
structed in  that  respect. 

We  see  no  error  in  the  charge  to  the  prejudice  of  the  defendant  and 
judgement  affirmed. 

Mitchell  &  Holmes,  for  plaintiff  in  error. 

Jordan  &  Bettman,  for  defendant  in  error. 


DIVORCE— CUSTODY  OF  CHILD.  55 

[ Flam il ton  District  Court] 

tHICKMAN  V.  HICKMAN. 

The  court  of  common  pleas  is  vested  with  a  continuing  authority  to  modify  its 
orders  (heretofore  made  in  a  divorce  proceedings,  as  the  circumstances  and  con- 
ditions may  appear  at  the  time  of  the  application,  and  a  separate  action  for  the 
maintenance  of  a  minor  child,  subsequent  to  the  decree  for  divorce,  cannot 
be  maintained. 

Error  to  the  Common  Pleas  Court  of  Hamilton  county.  * 

MOORE,  J. 

Plaintiff  in  error,  Mary  J.  Hickman  was  plaintiff  below.  The  peti- 
tion of  plaintiff  avers  that  she  and  defendant  had  been  husband  and  wife 
prior  to  March  12,  1870,  when  they  were  divorced  on  application  of  plain- 
tiff for  the  fault  of  defendant;  that  by  the  decree  of  the  court  granting 
plaintiff  the  divorce,  the  custody  of  the  child  (a  daughter  about  a  year  old) 
was  given  to  the  plaintiff.  The  petition  further  alleges  that  plaintiff  has 
supported  the  child  at  an  expense  named  in  the  peritioii  from  the  time  of 
the  decree  of  the  divorce  up  to  the  time  of  the  commencement  of  this 
action. 

And  further  that  the  defendant  has  wholly  failed  to  contribute 
towards  the  expense,  maintenance  and  education  of  the  child  and  judg- 
ment is  asked  for  the  amount  so  furnished. 

To  this  petition  the  defendant  filed  a  demurrer  which  was  sustained 
To  tHe  action  of  the  court  in  that  respect  the  plaintiff  excepted. 

The  questions  raised  by  the  record  relate  to  the  right  of  the  plaintiff 
to  maintain  an  independent  action  against  her  former  husband  for  the 
necessary  maintenance  of  their  minor  child,  subsequent  to  the  decree  of 
divorce,  the  child  being  in  the  plaintiff's  custody  by  order  of  court. 

The  statute  of  1880,  section  5696,  Revised  Statutes,  provides:  "The 
granting  of  the  divorce,  and  the  dissolution  of  the  marriage  shall  in  no 
wise  affect  the  legitimacy  of  the  children  thereto,  and  the  court  shall  make 
such  order  for  the  disposition,  care  and  maintenance  of  the  children,  if 
there  are  any,  as  it  just  and  reasonable/' 

tA  contrary  opinion  will  be  found  in  Pretzinger  v.  Pretzinger,  45  O.  S.,  462. 
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The  defendant  claims  that  the  common  pleas  court  having  jurisdic- 
tion of  the  action  of  divorce  and  averring  that  an  order  was  made  concern- 
ing the  custody  of  the  child,  that  this  is  the  4)roper  place  for  the  settle- 
ment of  the  question  of  maintenance.  ^ 

In  other  words  that  this  action  cannot  be  maintained  as  an  independ- 
ent action,  but  the  parties  are  remitted  to  the  proceedings  for  divorce. 
By  the  Divine  law  and  law  of  nature  parents  are  under  obligations  to  sup- 
port and  protect  their  children.  This  is  recognized  as  the  common  law 
of  the  land. 

The  manner  of  enforcing  the  obligation  of  a  parent  for  maintenance 
of  children  has  been  a  subject  of  frequent  adjudication,  but  as  presented 
-by  the  case  at  bar  it  is  not  altogether  important  that  the  question  whether 
the  defendant  is  for  the  amount  claimed  liable  be  determined. 

However,  in  the  absence  of  a  statutory  provision  regulating  mainten- 
ance of  minor  children,  can  the  simple  averment  of  the  petition  that  the 
custody  of  the  child  was  given  the  plaintiff  twelve  years  ago,  carry  with  it 
the  charge  against  the  father  for  its  support,  the  custody  of  the  child  hav- 
ing been  denied  him? 

Should  it  not  appear,  that  the  father  during  that  period  had  refused 
to  support  the  child  and  that  he  was  unwilling  to  receive  it  or  was  un- 
worthy of  the  custody  of  it? 

"There  must  be  a  clear  omission  of  duty  as  to  necessaries  before  a 
third  person  can  interfere  and  charge  the  father,  where  the  infant  is"  sub 
potestate  parentis.  It  will  always  be  a  question  for  a  jury,  whether,  under 
the  circumstances  of  the  case  the  father's  authority  was  to  be  inferred.  If 
the  father  suffers  the  children  to  remain  abroad  with  their  mother,  or  if  he 
forces  them  from  home  by  severe  usage  he  is  liable  for  their  necessaries. 
And  in  consequence  of  the  obligation  of  the  father  to  provide  for  the  main- 
tenance and,  in  some  qualified  degree,  for  the  education  of  his  infant 
children,  he  is  entitled  to  the  custody  of  their  persons,  and  to  the  value  of 
their  labor  and  services."    2  Kent.  Com.,  133. 

It  would  certainly  be  against  reason  to  deprive  a  father  of  the  future 
custody  of  his  child  against  his  will  and  at  the  same  time  charge  him  with 
its  support,  provided  he  is  able,  willing  to  support  it  and  is  worthy  of  its 
companionship.  The  relation  of  parent  and  child  certainly  admits  of  the 
presumption  that  however  unfit  and  at  fault  at  the  time  of  the  decree 
the  father  may  have  been  to  care  for  and  protect  it,  he  is  at  the  same  time 
entitled  to  the  privilege  of  its  custody.  It  may  be  true  that  in  this  case 
the  defendant  may  have  answered  setting  up  a  defense  of  that  character, 
but  it  is  his  privilege  to  demur  and  claim  the  form  of  action  prescribed 
by  statute.  In  this  country,  the  weight  of  authority  sanctions  the  posi- 
tion that  the  obligation  of  a  parent  to  third  persons  for  the  support  of  a 
child  rests  upon  the  natural  duty  violated  by  neglect,  and  a  contract  either 
express  or  implied,  and  of  course  upon  the  ability  to  furnish  maintenance. 
Does  this  case  present  a  state  of  facts  consistent  with  these  obligations? 
The  wife  is  now  a  third  party — a  stranger  to  this  defendant;  there  is  no 
promise  or  contract;  there  is  no  showing  of  neglect  or  abadonment.  The 
wife  sought  for  the  child  and  against  the  will  of  the  father,  deprived  him 
of  the  future  custody  and  control  of  it,  and  the  opportunity  of  being 
the  judge  of  the  fitness  of  the  support  which  he  is  called  upon  to  pay. 
The  decree  of  the  court  awarding  the  custody  of  the  child  to  the  plaintiff, 
may  in  this  state  be  considered  as  an  award  subject  to  modification  accord- 
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ing  to  the  circumstances  of  the  parties  as  they  appear  thereafter.      The 
cases  cited  by  the  plaintiffs  counsel,  differ  from  the  one  under  consideration. 

In  the  case  of  Courtright  v.  Courtright,  40  Mich.,  633,  it  was  held  that 
theJather  even  where  the  children  remained  with  the  mother  after  the 
divorce  and  against  his  will,  could  not  escape  the  duty  of  supporting  them. 
In  this  case  it  appears,  there  was  a  contract  between  the  parents  by  which 
the  children  were  to  remain  in  the  custody  of  the  mother,  the  father  to 
contribute  a  certain  amount  each  year  for  their  support.  In  that  case  he 
was  willing  to  part  with  the  custc^y  by  the  terms  of  the  contract.  And 
thereupon  after  the  failure  by  the  father  to  furnish  means  for  their  support 
he  was  held  liable. 

In  the  case  of  47  111.,  it  was  held  that  the  duty  to  support  the  chil-. 
dren  devolves  first  upon  the  father  and  then  upon  the  mother  so  long  as 
they  are  of  tender  years.     In  this  case  the  facts  show  that  the  husband  had 
deserted  the  wife  and  child  and  had  failed  to  contribute  anything  to  its 
support. 

(The  question  involved  in  this  case  is,  whether  the  plaintiff  has  a  right 
to  maintain  an  independent  action  against  the  husband  therefor.) 

The  wife  api>eared  in  the  original  proceeding  on  divorce,  and  made 
a  motion  to  re-docket  the  case,  and  subsequently  by  the  production  of  ad- 
ditional testimony  secured  additional  alimony  to  aid  in  the  maintenance  of 
the  child. 

In  the  case  Stanton  v.  Willson,  3  Day,  55,  a  son  had  eloped  from  his 
father  for  fear  of  personal  violence  and  abuse.  The  court  said:  **the  father 
having  forced  his  child  abroad  to  seek  a  sustenance,  under  such  circum- 
stances, sends  a  credit  along  with  him  and  shall  not  be  permitted  to  say  it 
was  furnished  without  his  consent  or  against  his  will."  In  all  of  these 
cases  the  husband  was  at  fault  in  that  he  had  either  violated  his  contract  or 
his  natural  duty  and  obligation  under  such  circumstances  as  gave  a  third 
person  a  right  to  furnish  necessaries  and  charge  the  parent  with  the 
amount. 

In  contrast  with  the  forgoing  cases — is  the  case  of  Hancock  v.  Mer- 
rick, 10  Cush.,  41,  and  Reynolds  v.  Sweetser,  15  Gray,  78,  where  the  hus- 
band was  held  not  responsible  for  the  support  of  his  child  when  held 
against  his  will;  also  see  22  Conn.,  411. 

In  this  state  we  have  legislation  upon  this  subject,  also  the  expression 
of  the  Supreme  Court  by  which  we  must  be  governed.  In  the  case  of 
Hoffman  v.  Hoffman,  15  O.  S.,  427,  it  was  held  that  "the  jurisdiction  of 
the  court  of  common  pleas  over  the  subject  of  the  custody  of  children 
in  divorce  cases  is  a  continuing  jurisdiction,  and  may,  on  proper  applica- 
tion, be  invoked  to  modify  orders  originally  made  in  respect  to  the  cus- 
tody of  children  whenever  the  character  and  circumstances  of  the  case 
or  of  the  parties  require  it."  So  that  under  the  record  presented  and 
on  the  right  of  that  authority  we  propose  to  determine  more  particularly 
the  statutory  rights  of  the  parties.  We  are  of  the  opinion  that  the  court 
of  common  pleas  is  vested  with  a  continuing  authority  to  modify  the 
orders  theretofore  made  in  the  divorce  proceedings  as  the  circumstances 
and  conditions  surrounding  the  parties  may  appear  at  the  time  of  the  ap- 
plication, and  not  by  a  separate  action. 

Judgment  affirmed. 

J.  F.  Baldwin,  for  plaintiff  in  error. 

Lloyd  oc  Taft,  for  defendant  in  error. 


Vol.  IX.  LAW  BULLETIN.  605 

56  Greiwe  v.  Gibbous. 


56  BANKRUPTCY. 


[Superior  Court  of  Cinctnuati,  1883.] 

EDWARD  H.  GREIWE  v.  JOSEPH  GIBBONS. 

A.  agreed  to  iiideniaify  B.  for  any  loss  that  be  might  suffer  from  the  default  of  C. 
in  not  paying  any  judgment  which  m  gbt  be  recovered  against  C.  in  an  action 
then  pending,  B.  being  the  guarantor  uf  performance  by  C.  A.  became  bank- 
rupt befjre  any  judgment  was  recovere'i  again  hi  C  ,  and  subsequently  received 
his  discharge  in  bankruptcy.  Held'.  This  discharge  is  no  defense  to  an  action 
by  B.  agmst  A.  for  failure  to  indemnify  him.  The  claim  was  not  a  contingent 
claim  of  liability  provable  under  sec.  5068  of  the  bankrupt  act  of  1867,  but, 
instead  of  being  and  existing  contingent  liability  which  alone  was  contem- 
plated by  that  section,  was  simply  an  existing  contingency  whether  there 
would  be  a  liability. 

WORTHINGTON,  J. 

On  March  2,  1882,  an  attacnment  was  issued  against  Agnes  Lake, 
in  the  case  of  Armstrong,  Adm'r.,  v.  Agnes  Lake,  then  pending  in  the 
court  of  common  pleas.  Joseph  G.  Gibbons,  the  defendant  here,  bein*^ 
the  attorney  of  Agnes  Lake,  desired  to  file  a  bond  to  obtain  the  release 
of  property  of  hers  which  was  taken  under  the  attachment.  He  applied, 
according  to  his  own  testimony  ,to  one  Edward  H.  Greiwe  to  go  upon  that 
bond,  and  drew  up  a  contract  of  indemnity  which  he  offered  to  give 
Greiwe  if  he  would  sign  the  bond.  Thus  Edward  H.  Greiwe  did  not 
sign  the  bond,. but  it  was  signed  by  the  plaintiff  in  this  case,  whose  name 
also  appears  to  have  been  Edward  H.  Greiwe,  and  who  now  sues  Joseph 
Gibbons  upon  that  indemnity  contract,  claiming  that  Gibbons  delivered 
it  to  him. 

Gibbons  denied  having  made  a  delivery  of  the  undertaking  to  Ed- 
ward H.  Greiwe,  the  plaintiff.  Gibbons  also  sets  up  a  discharge  in  bank- 
ruptcy. 

The  testimony  as  to  the  delivery  of  the  undertaking  by  Gibbons 
was  conflicting. 

In  that  action,  38,742  common  pleas,  a  judgment  was  recovered  by 
Armstrong,  administrator,  against  Agnes  Lake,  at  the  January  term, 
1877,  for  $1,400,  with  interest  and  costs,  amounting  to  $1,550,  the  judg- 
ment being  entered  January  3,  1877. 

Agnes  Lake  failed  to  pay  the  judgment,  and  an  action  was  subse- 
quently brought  in  52,686  common  pleas  by  Armstrong,  administrator, 
against  Greiwe,  the  plaintiff  here,  and  one  Carpenter,  upon  the  bond,  and 
at  the  July  term,  1877,  judgment  was  recovered  for  $1,550. 

This  judgment  was  paid  by  Greiwe.  September  9,  1877.  In  the  mean- 
time, on  May  15,  1876,  defendant  Gibbons  filed  his  voluntary  petition  in 
bankruptcy  in  the  district  court  of  the  southern  district  of  Ohio,  and  on 
that  day  was  adjudged  a  bankrupt.  On  February  21,  1877,  Gibbons 
filed  his  petition  for  a  discharge,  which  was  granted  on  October  12,  1878. 
Upon  this  state  of  facts  the  jury  founTl  a  verdict  for  the  plaintiff.  A 
motion  for  a  new  trial  was  filed,  and  at  a  previous  day  I  had  overruled 
the  motion  so  far  as  relates  to  the  issues  upon  the  first  defense  of  non- 
delivery of  the  bond,  so  that  it  stands  now  to  be  considered  that  the 
defendant.  Gibbons,  did  deliver  this  undertaking  to  the  plaintiff,  and  the 
only  question  is  whether  the  discharge  in  bankruptcy  is  a  sufficent  defense 
to  this  action,  which  was  brought  August  29.  1882.     The  effect  of  a  dis- 
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charge  in  bankruptcy  is  declared  in  section  5 119,  Revised  Statutes  of 
United  States.  "A  discharge  in  bankruptcy  duly  granted  shall,  subject  to 
the  limitations  imposed  by  the  two  preceding  sections,  release  the  bank- 
rupt from  all  debts,  claims,  liabilities  and  demands  which  were  or  might 
have  been  proved  against  his  estate  in  bankruptcy/' 

So  the  question  here  is  simply  whether  this  claim  or  judgment  might 
have  been  proved  against  the  estate  of  the  defendant  in  bankruptcy. 

The  claims  that  are  provable  in  bankruptcy  are  set  forth  in  sections 
5067  and  72,  United  States  Revised  Statutes,  inclusive.  Section  5072 
says:  "No  other  debts  than  those  specified  in  the  five  preceding  sections 
shall  be  proved  or  allowed  against  the  estate." 

If  this  claim,  is  provable  under  any  of  these  five  sections,  it  must  be 
under  section  5068.  That  section  is  as  follows:  "In  all  cases  of  contin- 
gent debts  and  contingent  liabilities  contracted  by  the  bankrupt,  and  not 
herein  otherwise  provided  for.  the  creditor  may  make  <  laim  therefor  and 
have  his  claim  allowed,  with  the  right  to  share  in  the  dividends,  if  the  con- 
tingency happens  before  the  order  for  the  final  dividend.'^,  or  he  may,  at 
any  time,  apply  to  the  court  to  have  the  present  value  of  the  debt  or  liabil- 
ity ascertained  and  liquidated,  which  shall  then  be  done  in  such  manner  as 
the  court  shall  order,  and  he  shall  be  allowed  to  prove  for  the  amount  so 
ascertained." 

I  made  a  suggestion  at  the  time  of  the  trial  that  possibly  if  no  final 
dividend  had  been  declared,  then  this  being  a  liability  depending  upon  a 
contingency,  which  became  absolute  before  the  declaration  for  final  '.iivi- 
dend,  it  might  be  pcoved.  So  evidence  was  introduced  then,  and  further 
by  leave  upon  this  motion,  showing  that  no  final  dividend  had  been  de- 
clared, and  also  some  evidence  tending  to  show  that  no  fin  il  dividend 
could  be  declared  for  want  of  assets. 

The  suggestion  that  I  made  at  the  trial,  upon  further  consideration, 
seems  to  me  to  be  without  force.  That  section  if  read  by  itself  might 
possibly  be  open  to  the  construction  that  had  then  seemed  to  me  to  be  a 
plausible  one,  that  is.  that  if  the  bankrupt  contract  any  debt  upon  a  con- 
tingency, and  this  contingency  occurred  before  the  estate  was  finally 
wound  up,  that  the  debt  must  be  proved  in  bankruptcy,  but  as  I  say,  upon 
further  reflection,  I  am  satisfied  that  this  is  not  sound. 

Ihe  scheme  of  the  bankrupt  act  as  set  forth  in  sections  5067  to  5072,is 
that  debts  due  and  payable  from  the  bankrupt  at  the  time  of  the  com- 
mencement of  bankruptcy,  and  debts  then  existing  but  not  payable  until 
a  future  day,  and  also  contingent  debts  and  contingent  liabilities  then  ex- 
isting but  not  becoming  absolute  until  a  future  day,  are  the  only  ones  to  be 
considered  as  discharged;  not  those  subsequently  contracted,  not  con- 
tracts upon  which  at  that  time  tiiere  is  no  liability,  but  upon  which  sub- 
sequently a  liability  accrues.  Such  subsequent  liability  is  as  far  as  the 
bankruptcy  act  is  concerned,  as  much  without  that  act  as  if  the  contract 
upon  which  that  liability  accrued  had  been  made  after  the  filing  of  the 
petition  in  bankruptcy.  So  that  the  occurring  of  the  time  of  the  final 
dividend  strikes  me  as  being  immaterial  in  this  case.  The  clause  was  put 
in  to  fix  not  what  claims  should  be  proved,  but  what  amount.  U  was  for 
the  benefit  of  the  creditor  having  a  claim  existing  at  the  time  of  the  bank- 
ruptcy, so  that  if  the  contingency  happen  upon  which  his  claim  is  made 
certain  instead  of  uncertain,  he  might  prove  for  a  certain  amount  becom- 
ing due  him,  or  he  might  have  the  value  of  his  debt  ascertained,  the  court 
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ascertaining  the  diminishing  value  of  the  contingency.  That  leaves  to  be 
determined  here  whether  this  particular  obligation  which  had  been  as- 
sumed by  the  defendant,  was  at  the  time  of  the  commeiicenient  of  pro- 
ceedings in  bankruptcy  a  contingent  debt  or  a  contingent  liability.  It 
certainly  was  not  a  contingent  debt,  because  a  debt  means  a  demand  for 
a  specific  sum  of  money  and  has  so  been  always  construed,  and  is  so  ex- 
pressly defined  in  section  6057,  Revised  Statutes,  United  States,  in  which 
a  distinction  is  taken  between  debts  and  claims  for  unliquidated  sums. 

Is  it  then  a  contingent  liability  within  the  meaning  of  section  5068? 

The  question  is  an  interesting  one,  upon  which  tberc  is  some  division 
of  authorities,  owing,  as  I  think,  to  some  lack  of  careful  distinction  upon 
the  part  of  the  courts  as  to  the  questions  that  arise  in  each  cas«. 

In  ascertaining  what" meaning  should  be  given  to  these  words  it  will 
not  be  without  value  to  look  at  the  course  of  the  English  .idjudications 
under  the  act  of  1849.  In  1825,  the  English  act  of  6  Geo.  IV  Ch.,  16,  was 
passed.  Section  56  of  that  act  provided  substantially  that  if  any  bank- 
rupt shall,  before  issuing  of  commission  in  bankruptcy,  have  contracted 
any  debt  payable  upon  a  contingency  which  shall  not  have  happened  be- 
fore the  issuing  of  such  commission,  the  person  with  whom  such  debt  has 
been  contracted  may  have  the  value  ascertained  and  prove  for  such  value, 
or  if  the  contingency  happen  before  such  valuation  is  made,  then  prove  for 
the  whole  claim  that  has  matured.  Under  that  section  it  has  beea  well 
settled  that  the  word  "debt"  means,  as  I  have  previously  stated,  a  demand 
for  a  specific  sum  of  money,  and  that  contingent  claims  for  unliquidated 
amounts  were  not  embraced  within  the  section.  To  remedy  this,  in  1849, 
in  revising  the  bankrupt  act,  in  the  act  12  and  13  Vict.  Ch.,  106,  after  rc- 
enacting  not  quite  in  the  same  words,  but  with  words  of  the  same  mean- 
ing, section  56  of  6  Gep.  IV,  as  section  177,  parliament  added  section  178, 
which  provides:  "That  if  any  trader  who  shall  have  become  bankrupt 
after  the  commencement  of  the  act  shall  have  contracted  before  filing  of 
petition  for  adjudicaiton  of  bankruptcy,  a  liability  to  pay  money  upon  a 
contingency,  which  shall  not  have  happened,  and  the  demand  in  respect 
thereof  shall  not  have  been  ascertained  before  the  filing  of  such  petition 
in  every  such  case,  if  such  liability  be  not  provable  under  any  other  pro- 
vision of  this  act,  the  person  with  whom  such  liability  has  been  contracted 
shall  be  admitted  to  claim  for  such  sum  as  the  court  shall  think  fit,  and 
after  the  contingency  shall  have  happened,  and  the  demand  in  respect  of 
such  liability  shall  have  been  ascertained,  he  shall  be  permitted  to  prove 
such  demands,  and  receive  dividends  with  the  other  creditors,  and  so  far 
as  practicafile,  as  if  the  contingency  had  happened,  and  the  demand  had 
been  ascertained  before  the  filing  of  such  petition,  etc." 

The  contsruction  of  the  section  came  before  both  the  court  of  com- 
mon pleas  and  the  courtof  Queen's  Bench  in  the  year  1855.  The  common 
pleas  case  is  that  of  Young  v.  Winter  et  al.,  16,  C,  P.,  401. 

It  is  not  necessary  to  mention  it  further  than  to  say  that  the  com- 
mon pleas  differed  somewhat  in  their  construction  with  the  Queen's 
Bench  and  that  the  holding  of  the  Queen's  Bench  was  the  one  that  has 
subsequently  received  the  approval  of  the  English  courts,  and  which  in 
1866  was  expressly  approved  by  the  House  of  Lord?. 
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'  The  decision  of  the  Queen's  Bench  is  in  Warburg  v.  Tucker,  S.  E. 
&  B.,  384,  affirmed  in  Cam.  Scac,  E.  B.  &  E.,  914. 

There,  Tucker  being  indebted  to  Warburg,  assigned  to  Warburg 
as  security  policies  of  insurance  upon  his  own  life  and  upon  the  life  of  his 
wife,  and  covenanted  that  he  would  pay  the  premiums,  and  that  if  he  did 
not  pay  the  premiums  that  the  plaintiff  Warburg  might  pay  them  and 
recover  from  Tucker  the  amount  he  so  paid  out. 

Suit  was  brought  by  Warburg  against  Tucker  for  the  amount  he  had 
paid  out  under  this  agreement  for  premiums  and  Tucker  pleaded  a  dis- 
charge in  bankruptcy.  The  question  arose  whether  this  contract  either 
gave  rise  to  a  debt  payable  under  a  contingency  under  section  177,  or  a 
liability  fc  pay  money  under  a  contingency  under  section  178  of  the  act  12 
and  13,  Ch.,  Vict.,  106.  The  court  of  King's  bench  held  that  it  was  not 
a  debt  under  section  177,  b:cause  the  amount  was  necessarily  unliquidated. 
They  held  also  that  it  was  not  a  liability  upon  a  contingency  under  section 
178,  because  that  section  contemplated  only  one  contingency  upon  which 
the  whole  liability  would  accrue,  and  that  here  there  were  successive  con- 
tingencies. Lord  Campbell  says:  *'But  we  do  not  think  provision  is 
made  by  the  section  for  a  case  like  this  where  there  are  to  be  successive 
payments  on  successive  contingencies  during  the  whole  of  the  lives  of  two 
individuals,  and  the  life  of  the  survivor —  but  the  section  seems  to  con- 
template only  the  happening  of  one  contingency  whereupon  the  whole 
demand  in  respect  of  the  liability  shall  be  ascertained." 

This  reasoning  it  will  be  noticed  applies  more  particularly  to  the 
second  promise  alleged — to  repay  the  plaintiff  such  premiums  as  he  might 
pay.  The  case  was  taken  to  the  exchequer  chamber,  and  there  the  re- 
covery on  this  breach  was  remitted,  leaving  only  the  first  breach,  that  of 
failure  by  the  defendant  himself  to  pay  the  premiums  in  question. 

Upon  this  the  exchequer  chamber  said  that  even  if  there  was  a  breach, 
the  recovery  of  the  plaintiff  would  be  not  the  amount  of  the  premiums, 
but  the  amount  he  was  damaged. 

There  was  no  liability  to  pay  money  to  the  plaintiff  upon  a  contin- 
gency therefore;  no  liability  to  the  plaintiff  at  all,  until  he  had  been  dam- 
aged by  the  failure  to  pay  money  to  some  one  else,  and  then  an  absolute 
liability  for  the  amount  of  the  damage. 

The  ruling  of  the  Queen's  Bench  upon  the  other  branch  of  the  con- 
tract, its  suggestion  as  to  one  demand  payable  upon  one  contingency, 
has  been  followed  ever  since.  The  case  that  I  have  referred  to  in  the 
House  of  Lords  is  Metcalfe  v.  Hanson,  L.  R.,  i  E.  &  L  App.,  242,  and  was 
upon  identically  the  same  sort  of  contract  as  that  in  Warburg  v.  Tucker. 
It  was  taken  to  the  house  of  lords  for  the  express  purpose  of  reviewing 
the  decision  of  Warburg  v.  Tucker  and  is  of  course  a  definitive  construc- 
tion in  England  as  to  the  meaning  of  that  section  upon  such  contingencies 
as  that,  that  is,  a  continuing  liability  to  pay  money  upon  the  happening  of 
successive  contingencies.  The  same  doctrine  has  been  applied  to  con- 
tingencies of  different  kinds,  the  sole  question  looked  at  by  the  courts 
being  whether  there  is  a  simple  contingency  or  a  contingency  upon  a  con- 
tingency, a  double  contingency. 

In  ueneral  Discount  Co.  v.  Stockes,  17  C.  B.  N.  S.,  763,  an  action  was 
brought  by  the  plaintiff  against  defendant  to  recover  calls  upon  his  sub- 
scription for  stock  of  a  joint  stock  company.  The  defendant  pleaded  a 
discharge  in  bankruptcy,  claiming  that  he  was  relieved  imder  section  178 
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of  the  act  12  and  13,  Vict.,  and  the  court  all  held  that  the  plea  was  no  bar. 
Earl,  C.  J.,  says:  "Where  a  party  is  the  holder  of  shares  in  a  joint  stock 
company,  his  liability  to  pay  money  depends  upon  more  contingencies 
than  one.  There  may  or  may  not  be  a  call  made  and  the  bankrupt  might 
not  be  the  holder  of  the  shares  when  the  call  is  made.  There  may  be  no 
existing  liability  at  the  time  of  the  bankruptcy;  but  a  liability  may  arise 
from  the  concurrence  of  these  two  contingencies." 

Justice  Byles  in  the  same  case  says:  "Here  there  are  two  contin- 
gencies at  the  least— one,  whether  a  call  would  ever  be  made — ^the  other, 
whether  if  a  call  were  made,  the  bankrupt  would  at  the  time  be  the  holder 
of  the  shares.  If  therefore  any  ease  could  be  imagined  in  which  the  ex- 
istence  of  two  contingencies  would  prevent  its  falling  within  the  178th 
section,  this  is  that  case."  ^ 

The  same  precedent  was  followed  so  far  as  a  claim  coming  under 
that  section  is  concerned,  in  a  case  not  of  the  same  kind  though  analogous. 
Betteley  v.  Stainsby,  12  C.  B.  N.  S.,  477. 

In  that  case  the  defendant,  being  indebted  to  the  plaintiff,  assigned 
to  him  certain  stock  in  a  railway  company  and  covenanted  among  other 
things  that  he  would  indemnify  the  plaintiff  against  calls  that  were  made 
upon  the  stock  and  also  that  he  would  deliver  to  the  plaintiff  certain 
other  stocks  before  given  days,  and  also  pay  him  any  dividends  declared 
thereon  upon  such  days.  Breaches  of  the  covenants  being  assigned,  and 
bankruptcy  pleaded  in  bar,  the  court  held  that  the  claim  was  not  provable 
as  a  liability  to  pay  money,  under  a  contingency  under  section  177  and 
178,  but  that  it  was  provable  under  another  section  of  the  act.  The  calls 
in  this  case  were  made  prior  to  the  time  when  the  proceedings  in  bank- 
ruptcy were  begun. 

This  contract  subsequently  came  up  for  consideration  in  a  case  be- 
tween the  same  parties.     L.  R.  2,  C.  P.,  568. 

In  this  case  the  breach  assigned  was  that  the  defendant  had  failed  to 
indemnify  the  plaintiff  against  certain  other  calls  made  upon  the  stock 
assigned  to  the  plaintiff  as  security — ^the  liabilities  upon  which  those  calls 
were  made  existed  at  the  time  of  the  bankruptcy,  but  the  calls  themselves 
were  not  made  until  after  the  bankruptcy. 

The  discharge  in  bankruptcy  was  set  up  again  here  and  in  this  case 
sJso  the  court  held  that  it  was  no  defense,  saying,  that  it  was  well  estab- 
lished that  section  178  only  applies  when  there  is  a  liability  to  pay  money 
upon  tne  happening  of  a  simple  contingency.  There  it  was  not  a  liability 
to  pay  money,  but  the  liability  was  dependent  upon  a  series  of  contingen- 
cies. Such  as  whether  the  company  was  solvent  or  not;  whether  plaintiff 
was  selected  to  pay  or  not;  whether  the  other  shareholders  were  willing 
and  able  to  contribute  in  whole  or  in  part;  and  finally,  if  the  plaintiff 
should  have  to  pay,  whether  the  defendant  would  hold  plaintiff  harmless. 

By  this  line  of  decisions,  it  is  evident  that  in  England  under  these 
sections  (which  have  since  been  amended  so  as  to  remove  some  of  these 
objections  raised)  the  liability  to  pay  money  on  a  contingency,  refers  to 
the  liability  to  pay  money  on  a  simple  contingency  and  if  the  contin- 
gency is  two-fold  or  successive,  if  there  is  a  liability  to  pay  successive 
sums  upon  successive  contingencies,  it  is  not  within  the  meaning  of  the 
section  and  a  discharge  in  bankruptcy  is  not  a  discharge  of  the  indebted- 
ness, because  the  claim  could  not  be  proved. 

2  L.  B.  39 
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In  the  United  States  bankrupt  act  of  1841,  section  5,  was  this  pro- 
vision: "All  creditors  whose  debts  are  not  due  and  payable  until  a 
future  day,  all  annuitants  *  *  *  bail,  or  other  persons  having  uncer- 
tain or  contingent  demands  against  such  bankrupt,  shall  be  permitted  to 
come  in  and  prove  such  debts  and  claims  under  the  act,"etc. 

It  will  be  noticed  that  the  words  are  ''uncertain  or  contingent 
demands"  and  that  the  extent  of  the  word  *'demand"  is  explained  bv  the 
subsequent  language  of  the  section  as  covering  both  debts  and  claims 
that  is  covering  both  sections  177  and  178  of  the  English  act  of  1855  and 
also  equivalent  in  language  to  the  words  ''contingent  debts"  and  "con- 
tingent liabilities,"  in  section  5068  of  the  present  act. 

In  Rigyg^in  v.  Maguire,  15  Wall.,  549,  the  Supreme  Court  held  that 
''under  this  section,  so  long  as  it  remains  wholly  uncertain  whether  a  con- 
tract or  engagement  w^ill  ever  give  rise  to  an  actual  duty  or  liability,  and 
there  is  no  means  of  removing  the  uncertainty  by  calculation,  sucli  con- 
tract or  engagement  is  not  provable  under  the  act."  And,  therefore,  "a 
claim  for  a  breacli  of  covenant  that  the  grantor  has  an  indefeasable  c>tale 
in  fee  in  land  sold — the  claim  arising  from  the  right  of  his  wife,  yet  living, 
to  be  endowed  of  the  estate — is  of  this  character  during  the  life  oi  the 
husband." 

The  court  says:  'it  was  uncertain  whether  there  ever  would  be  any 
claim  or  demand."  And  therefore,  the  claim  or  demand  was  not  a  con- 
tingent demand  within  the  meaning  of  the  statute.  It  was  not  a  contin- 
gent demand  but  an  uncertainty  whether  there  ever  would  be  u  demand. 
The  same  ruling  had  been  made  in  Massachusetts,  French  v.  Morse,  2 
Gray,  iii,  where  they  held  that  "a  certificate  of  discharge  tnider  the  in- 
solvency laws  of  this  commonwealth,  or  United  States  bankrupt  act  of 
184 1,  is  no  bar  to  an  action  brought  on  a  covenant  against  incumbrances 
in  a  deed  conveying  land,  to  recover  damages  sustained  by  the  grantee 
subsequently  to  such  discharge."  The  court  said:  "Whether  such  cause 
of  action  would  ever  exist  was  uncertain  and  contingent  at  the  time  wlien 
the  defendant  went  into  bankruptcy,  and  also  at  the  time  when  he  was 
discharged.  At  neither  of  those  times  had  plaintiflF  any  existing  de- 
mand, upon  which  the  cause  of  action  depended  on  a  contingency;  bat 
the  very  existence  of  his  demand  depended  on  a  contingency." 

**It  seems,  therefore,  that  the  word  "contingent  demand"  and  con- 
tingent liabilities,  prior  to  the  passage  of  the  present  bankrupt  act  in  1867, 
had  acquired  a  meaning  by  construction  to  some  extent,  and  while  the 
decision  of  the  Supreme  Court  of  the  United  States  was  subsequent  to 
the  passage  of  the  act  of  1867,  yet  the  English  decisions  were  prior  to  it. 
Some  Massachusetts  decisions  were  prior  to  it,  and  they  are  to  be  looked 
upon  as  throwing  considerable  light  upon  the  meaning  of  the  act  of  con- 
gress in  the  use  of  the  phrase  that  it  has  used  here,  and  particularly,  I 
think,  that  the  decision  in  15  Wall.,  although  occurring  sub- 
sequently to  the  passage  of  the  act,  is  to  be  considered  here  as  throwing 
light  upon  what  the  Supreme  Court  would  decide  in  the  case,  for  although 
the  language  is  different,  yet  the  intent  is  evidently  the  same  as  I  have 
already  pointed  out,  so  that  I  am  to  look  here  to  see  whether  at  the  time 
the  petition  in  bankruptcy  was  filed  there  was  any  liability  or  otherwise, 
existing  on  the  part  of  the  defendant  to  the  plaintiff.  If  there  was  no  ex- 
isting liability,  then  there  was  nothing  to  be  passed  under  the  bankrupt 
act      If.  that  is,  instead  of  being  an  existing  contingent  liability,  there  was 
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simply  an  existing  contingency  whether  there  ever  would  be  a  liability, 
there  was  no  claim  provable  under  the  bankrupt  act.  The  undertaking 
that  the  defendant  gave  to  the  plaintiff  was  simply  an  undertaking  of 
indemnity,  that  is,  to  hold  plaintiff  harmless  for  anything  that  he  might 
suffer  by  reason  of  signing  the  bond  of  Agnes  Lake.  The  bond  that 
plaintiff  signed  was  also  strictly  an  undertaking  of  indemnity,  or,  you 
might  say,  not  an  undertaking  on  his  part  that  he  would  pay  directly  any 
judgment  that  might  be  rendered,  or  any  indebtedness  of  Agnes  Lake 
owing  to  the  then  plaintiffs,  but  an  undertaking  that  if  Agnes  Lake  did 
not  perform  the  judgment  and  Greiwe  and  Carpenter,  the  sureties  would, 
that  then  he  would  indemnify  them. 

Clearly  there  was  no  liability  from  Greiwe  to  Armstrong,  adminis- 
trator, to  these  plaintiffs.  Furthermore  the  recovery  of  the  judgment  by 
him  against  Agnes  Lake  did  not  create  any  liability  of  Greiwe,  for  non- 
constat  but  that  Agnes  Lake  would  perform  the  judgment  herself.  If 
the  judgment  of  the  Exchequer  Chamber  in  Warburg  v.  Tucker,  E.  B.  & 
E.,  914,  is  to  be  followed,  not  even  the  judgment  against  the  sureties 
Carpenter  and  Greiwe  created  any  liability  against  Gibbons,  for  non  con- 
stat, but  Carpenter  the  other  surety  would  pay  the  whole  judgment  and 
never  call  upon  Greiwe  to  pay  any  part  of  it.  Be  that  as  it  may,  it  must 
be  conceded  there  was  no  liability  on  the  part  of  Gibbons  of  any  sort  at 
all,  until  first,  there  had  been  a  judgment  against  Agnes  Lake  and  second, 
a  failure  on  the  part  of  Agnes  Lake  to  perform  that  judgment;  and  if  a 
liability  was  then  created,  it  remains  contingent,  until  third,  Greiwe  had 
paid  the  judgment  or  some  portion  of  it,  that  is,  until  he  had  been  dam- 
nified. Now,  in  this  case,  the  judgment  against  Agnes  Lake  was  not 
recovered  until  January  term,  1877,  which  was  after  the  filing  of  the 
petition  in  bankruptcy.  There  being  no  liability,  contingent  or  otherwise 
existing  at  the  time  of  the  filing  of  the  petition  in  bankruptcy,  there  was, 
under  sections  5067,  5072,  no  claim  which  could  be  proved  in  bankruptcy. 
There  being  no  claim  which  could  be  proved  against  the  estate,  the  dis- 
charge is  no  bar. 

Judgment  on  the  verdict  for  the  plaintiff. 

I  should  say  that  the  conclusion  that  I  have  come  to  on  this  section 
of  the  act  of  1867,  is  not,  I  think,  although  I  am  not  positive,  in  conflict 
with  any  adjudicated  case.  There  are  decisions  where  sureties  in  the 
strict  sense  of  the  word,  that  is  persons  originally  liable  with  or  for  a  per- 
son whose  default  has  created  the  cause  of  action,  have  been  held  to  be 
released  by  their  discharge  in  bankruptcy;  but  as  to  cases  upon  a  collateral 
agreement,  such  as  in  this  case,  to  indemnify  a  person  for  becoming  liable 
upon  another  agreement,  in  which  he  is  not  strictly  speaking  a  surety,  I 
am  not  aware  at  present  of  any  in  which  the  bankruptcy  is  held  to  be  a 
discharge,  and  there  are  two  at  least  which  are  directly  in  point  in  holding 
that  bankruptcy  is  not  a  discharge.  Eastman  v.  Hibbard,  54  N.  H.,  504 
(1874),  and  Jacobson  v.  Horn,  52  Miss.,  185  (1872).  This  last  is  exactly 
in  point  with  the  case  at  bar. 
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[Hamilton  District  Court] 
MEHITABLE  C.  WILSON  v.  FREDERICK  TISCHBEIN. 

1 .  Where  the  ministerial  section  29  is,  by  its  trustees,  leased  perpetually  to  one  S. 

the  annual  ground  rent  being  devoted  to  the  religic^us  denominations  of  the 
township,  and  the  act  of  congress  of  February  20,  1833,  authorizc-s  the  leg* 
islature  of  Ohio  to  sell  the  fee,  provided  they  had  the  consent  oi  the  lessee  and 
of  the  inhabitants  of  the  township,  and  an  act  of  the  Ohio  legislature  author- 
izes a  sale  by  the  state  of  the  fee  to  any  sublessee,  with  a  right  in  the  co-sub- 
lessees, on  paying  him  their  proportion,  to  receive  releases  from  him,  a  sale  bjr 
the^tate  to  a  sublessee,  without  having  procured  the  assent  of  the  original 
lessee  or  his  representatives,  or  the  inhabitants  of  the  township,  if  valid  at  all, 
does  not  work  a  merger  of  the  estate  of  the  original  lessee,  ana  the  sublessee's 
rents  are  still  to  be  paid.  Nor  does  it  work  a  merger  of  the  ground  rent  due 
from  the  original  lessee. 

2.  Where  by  will  certain  rents  of  perpetual  leases  are  devised  to  a  township,  in  trust 

for  certain  charities,  and  by  annexation  to  a  city  the  township  is  merged  in  the 
city,  but  the  city  neglects  to  carry  out  the  trust,  it  is  proper  for  the  probate  court 
to  appoint  a  trustee  to  collect  the  rents,  and  appropriate  them  as  required  by  the 
terms  of  the  trust. 

Error  to  the  Superior  Court  of  Cincinnati. 

JOHNSTON,  J 

This  is  a  petition  in  error  to  the  Superior  Court  of  Cincinnati,  and  the 
facts  involved  relate  to  the  earliest  history  of  this  county. 

In  the  patent  to  John  Cleves  Symmes,  for  the  ''Symmes"  or  "Miami 
Purchase,"  the  United  States  in  1794  reserved  lot  or  section  29,  known 
as  * 'ministerial  section,"  in  every  township  for  the  purpose  of  religion; 
and  in  1810  the  legislature  of  Ohio  created  a  corporation  consisting  of 
three  trustees  and  a  treasurer,  to  be  elected  by  the  electors  of  any  town- 
ship containing  section  29,  for  the  purpose  of  taking  into  their  care  this 
section  and  leasing  it  out  perpetually  at  a  revaluation  every  fifteen  years, 
and  dividing  the  rent  among  the  religious  societies  of  the  township. 

Under  the  act  of  January  29,  1821,  and  found  in  19  O.  L.,  89,  the 
trustees  with  Stone's  consent,  cancelled  his  old  lease  recorded  in  book 
F  3,  p.  206,  of  section  29,  of  Storrs  township,  given  him  under  authority 
of  the  legislature  by  act  of  February  6,  1810,  and  made  him  a  new  lease 
in  May,  182 1,  for  ninety-nine  years,  renewable  forever,  recorded  in  book 
W  2,  p.  205,  at  a  ground  rent  of  $40  per  year,  and  omitted  the  said  revalu- 
ation provided  for  in  his  former  lease. 

Under  this  lease  made  to  him,  Ethan  Stone  made  various-  sub-leases 
at  greater  ground  rents  payable  to  himself,  from  one  of  which  plaintiff 
in  error  derives  her  title. 

By  act  of  congress  of  1833,  the  I'nited  States  authorized  the  legis- 
lature of  the  state  of  Ohio  to  sell  the  fee  of  ministerial  section  29,  on  cer- 
tain conditions,  namely,  provided  they  had  the  consent  of  the  person  who 
was  its  lessee,  and  the  consent  of  the  inhabitants  of  the  township  in  which 
the  land  was  situate. 

By  an  act  of  the  legislature  of  the  state  of  Ohio  in  1875,  found  in  72 
O.  L.',  242,  the  authority  was  vested  in  the  governor  of  the  state  on  cer- 
tain conditions  to  sell  and  convey  by  deed  in  fee  simple  the  fractional 
section  29,  to  any  one  of  the  sub-tenants  or  sub-lessees  of  this  ministerial 
section,  and  providing  that,  upon  payment  to  him  by  any  one  of  his  co- 
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sub-lessees  of  their  proportion  of  the  purchase  money  so  paid  by  him, 
said  purchaser  should  release  to  him. 

Accordingly,  in  the  same  year,  one  Daniel  F.  Goodhue,  holding  a 
lease  as  a  sub-tenant  under  the  Stone  lease,  paid  the  city  of  Cincinnati, 
as  the  legislative  act  provided,  the  stipulated  sum  of  $666.66  and  received 
a  conveyance  from  the  governor  of  the  state,  recorded  in  book  445,  page 
240,  of  the  recorder's  office  of  tlamilton  county,  purporting  to  give  him 
an  absolute  conveyance  in  fee  simple  of  the  1 11  acres  of  fractional  section 
29;  and  then,  in  consideration  of  $600  paid  him  by  Mrs.  Wilson,  the  plain- 
tiff in  error  herein,  he  released  to  her  and  her  husband,  Davies  Wik^n, 
by  release,  lots  3,  4,  6  and  7  of  Taylor,  Fuller  &  Co.'s  subdivision,  being 
part  of  a  17  84-100  acre  tiact  in  said  fractional  section  29,  leased  by  Stone 
to  Julius  Wright  perpetually  at  $30  per  year,  as  recorded  in  book  128, 
page  614;  and  recited  in  the  release,  that  he  did  so  by  virtue  of  a  grant 
made  to  him  by  the  state  of  Ohio. 

In  1852,  Ethan  Stone  died  and  in  his  will,  being  the  person  who  made 
the  sub-lease  under  which  Mrs.  Wilson  claims  title,  and  who  had  been 
enjoying  the  rents  thereof,  he  devised  these  rents  and  sub-leases,  amount- 
ing to  about  $1,200  a  year,  on  account  of  and  in  memory  of  his  wife,  who 
bore  the  maiden  name  of  Storrs,  to  Storrs  township,  upon  certain  trusts, 
namely:  that  the  township  of  Storrs  should  pay  to  the  trustees  of  said 
ministerial  section  29,  his  ground  rent  of  $40  per  annum  due  from  him  to 
them  under  his  original  lease,  and  $100  per  year  to  The  Cincinnati 
Orphan  Asylum,  and  $60  per  year  to  the  society  for  the  Relief  of  Aged 
and  Indigent  Females,  and  the  rest  of  said  annual  income,  being  about 
$1,000  per  year,  the  said  township  of  Storrs  should  hold  in  trust,  one-half 
thereof  for  the  support  of  the  Protestant  religion  in  said  township,  and 
one-half  for  the  support  of  one  or  more  Protestant  schools  in  said  frac- 
tional section  29.  This  trust  was  accepted  by  Storrs  township,  and  exe- 
cuted, until  the  township  was  annexed  to  the  city  of  Cincinnati  in  1869. 

After  that  it  seems  there  was  a  failure  to  carry  out  the  trust,  and 
thereupon  in  1881  on  applicatfon  of  one  of  the  sub-lessees  of  Stone,  Fred- 
erick Tishchbein  was  appointed  trustee  by  the  probate  court  of  Hamilton 
county,  to  go  forward  and  carry  out  the  trusts  imposed  by  the  will  of 
Ethan  Stone.  One  of  the  provisions  of  the  trust  was,  that  the  perpetual 
lease  to  Stone  should  be  kept  up,  by  paying  promptly  the  $40,  that  Stone 
had  covenanted  to  pay  to  the  trustees,  not  of  the  township,  but  to  the 
trustees  of  the  ministerial  section. 

Mrs.  Wilson,  the  plaintiff  below  as  already  stated,  having  received  a 
deed  from  Goodhue  to  the  fee  of  her  portion  of  the  1 1 1  acres  in  said  sec- 
tion, and  claiming  there  was  a  merger  and  extinguishment  of  the  lease  • 
hold  interest,  and  that  she  was  entitled  to  hold  it  free  from  any  claim  of 
rent,  under  the  lease  from  Ethan  Stone,  refused  to  account  for  or  oav  her 
proportion  of  rent  thereunder. 

Thereupon  she  commenced  suit  against  Tischbein,  Sue  newly  ap- 
pointed trustee  and  others,  asking  that  her  title  might  be  fjuieicd  as 
against  any  and  all  persons  claiming  under  the  Stone  lease,  ami  that  she 
might  be  declared  to  hold  the  title  to  her  lots  free  and  discharcjcd  from 
all  claims  for  rents  under  said  lease. 

Upon  the  trial  of  the  case  below, in  the  superior  court, the  court  there 
found  the  equities  of  the  case  to  be  with  plaintiff,  as  to  the  parties  to  said 
suit  other  than  Tischbein,  trustee,  but  as  to  Tischbein,  found  that  the 
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equities  of  the  case  were  with  him,  that  he  was  duly  appointed  as  trustee 
under  the  devise  of  Ethan  Stone,  and  had  the  exclusive  right  to  collect 
said  ground  rents,  and  also  found  against  the  city  of  Cincinnati;  that  it 
had  no  right  to  collect  any  of  said  ground  rents,  and  that  there  was  due 
in  ground  rents  from  Mrs.  Wilson,  upon  lots  Nos.  4,  6  and  7,  of  said 
Taylor,  Fuller  &  Co.'s  subdivision,  $15.10  per  year,  from  1877  to  1881, 
amounting  to  $80.63,  and  adjudged  that  unless  she  paid  that  sum  to 
Tischbein,  trustee,  within  the  time  fixed  by  the  court,  that  her  leasehold 
estate  in  said  lots  be  sold.  Siie  excepted  to  this  judgment  and  prosecutes 
this  petition  in  error  to  reverse  it. 

It  might  be  sufficient  to  dismiss  this  case  with  the  simple  statement, 
that  this  court  had  occasion,  as  now  constituted,  some  months  ago  to  pass 
upon  the  actual  law  questions  involved  in  this  case.  The  facts  there  were 
not  as  they  present  themselves  here,  but  it  became  necessary  for  this  court 
to  decide  whether  or  not  the  conveyance  of  the  state  of  Ohio  to  Goodhue, 
he  being  in  possession  imder  a  Stone  sub-lease,  annulled  and  destroyed 
the  lease  from  the  trustees  of  said  ministerial  section  to  Ethan  Stone  and 
his  sub-Icasc  thereunder.  T'or  if  that  was  the  effect  of  that  deed,  of  course, 
the  trust  to  Tisc!il)ein  would  have  no  support.  The  question  then  was, 
whether  a  Mrs.  Jackson,  who  was  a  devisee  under  the  will  of  Stone,  of  a 
certain  portion  of  these  ground  rents,  could  maintain  an  action  for  the 
same  against  Goodhue,  who  was  in  possession  as  a  sub-tenant  of  Stone. 
It  was  claimed  there,  as  Mrs.  Wilson  claims  here,  that  the  deed  from  the 
state  to  Goodhue  was  valid,  and  in  accordance  with  law.  and  that  it 
extinguished  the  leasehold  estate  in  Goodhue. 

The  common  pleas  court,  to  which  error  in  that  case  was  assigned, 
found  differently,  and  this  court  at  some  length,  Judge  Smith  announcing 
the  decision,  affirmed  the  judgment  of  that  court,  finding  that  the  act  of 
the  legislature  of  1875,  did  not  follow  the  provisions  of  the  act  of  congress 
of  1833,  which  provided  how  the  state  might  convey  the  fee  simple  of  the 
ministerial  section.  It  is  hardly  worth  while  to  refer  to  that  act  in  terms, 
but  one  of  the  significant  provisions  of  that  congressional  act  is,  that 
congress,  recognizing  it,  retained  the  title  to  this  section,  authorized  the 
legislature  of  Ohio  to  sell  the  fee,  providing  the  consent  not  only  of  the 
lessee  was  obtained,  but  also  of  the  inhabitants  of  the  township.  In  this  case, 
the  court  below  seems  to  have  treated  those  conditions  of  the  act  of  1833, 
as  conditions  precedent,  to  the  right  of  the  state  to  convey  at  all,  and, 
referring  to  the  act  of  1875,  authorizing  the  governor  of  Ohio  to  convey 
to  Goodhue,  held,  it  did  not  contemplate  the  assent  either  of  the  original 
lessee,  or  the  inhabitants  of  the  township  and  therefore  held,  that  nothing 
passed  by  the  grant  to  Goodhue,  and  that  hence  all  the  questions  that  were 
ably  argued  by  counsel  for  Mrs.  Wilson  had  no  ioundation. 

It  was  of  course  essential,  and  the  intention  of  congress  was  that  the 
two  interested  parties  should  be  consulted  before  the  fee  shouM  be  con- 
veyed, to-wit:  The  inhabitants  of  the  township,  which  would,  of  course, 
embrace  all,  the  religious  element  therein,  and  for  which  section  29 
was  reserved,  and  the  lessee  then  in  enjoyment  of  the  property  under  the 
lease  from  the  trustees  of  said  section.  And  very  properly  they  should 
be  consulted;  for  while  the  lessee  might  consent  to  surrender  his  lease 
and  buy  in  the  fee  simple,  yet  the  cestui  que  trust,  the  inhabitants  of  the 
township,  might  not  be  willing,  that  the  fee  should  be  thus  divested  and 
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sold,  feeling  that  the  land  itself  in  the  shape  of  a  perpetual  lease  might  be 
more  permanent  than  if  sold,  and  the  proceeds  held  in  some  other  way. 

In  this  case,  as  presented  by  this  record,  no  assent  to  the  sab*  of  the 
fee  to  Goodhue  was  shown  to  have  been  obtained  from  either  Stone  or  his 
legal  representatives  or  the  inhabitants  of  the  township,  and  wc  are  not 
prepared  to  say  the  court  below  erred  in  holding  these  to  be  conditions 
precedent.  But  even  if  they  were  not  conditions  precedent,  and  the  fee  did 
pass  to  Goodhue,  there  certainly  did  Bot  pass  to  him  anything  else  than 
a  fee,  incumbered  with  this  perpetual  leasehold,  created  by  the  trustees  of 
the  ministerial  section  in  Ethan  Stone;  and,  hence,  a  merger  could  not 
arise  as  presented  by  the  facts  in  the  case. 

We  can  sei  how  there  could  be  a  merger  between  the  state  and  Ethan 
Stone,  if  living,  if  he  purchased  from  the  state.  Where  a  landlord  leases  a 
piece  of  ground  to  a  tenant  and  the  tenant  thereafter  purchases  the  fee 
there  is  an  extinguishment  of  the  lease  and  the  tenant  becomes  the  abso- 
lute ow'ner,  but  in  this  case  there  was  no  privity  between  Goodhue  and  the 
state  in  respect  to  these  premises.  There  was  ^privity  between  the  state 
and  Ethan  Stone.  Goodhue  held  under  a  different  title.  He  held  not  as 
first  lessee,  from  the  state  or  township,  but  as  sub-lessee  under  Ethan 
Stone,  attorning  to  him,  and  not  the  trustees  of  the  section. 

It  is  also  claimed  that  the  right  of  the  township  to  collect  the  $40 
ground  rent,  reserved  by  the  trustees  of  this  ministerial  section  in  their 
lease  of  1821  to  Stone,  became  extinguished,  by  reason  of  the  fact  that 
he  had  devised  certain  portions  of  the  rents  to  the  township,  and,  that, 
therefore,  Mrs.  Wilson  is  to  a  certain  extent  interested,  in  having  this  $40 
ground  rent  extinguished. 

We  cannot  accept  this  claim.  Undoubtedly,  if  the  deed  to  Goodhue 
from  the  state  be  null  and  void,  as  was  held  by  the  court  below,  it  leaves 
the  original  perpetual  lease  in  full  force  and  effect.  Furthermore  the 
devise  by  Stone  in  his  wall  is  not  made  for  the  same  uses  and  purposes  as 
these,  to  which  the  $40  ground  rent  by  the  terms  of  the  lease  and  the  res- 
ervation in  the  patent  to  Symmes,  are  devoted;  the  devise  by  Stone  is, 
after  certain  sums  are  paid,  an  appropriation  of  the  balance  to  said  town- 
ship, in  trust  one-half  thereof  for  the  support  of  the  Protestant  religion  in 
said  township,  and  the  other  half  for  the  support  of  one  or  more  Protes- 
tant schools  in  said  fractional  section  29:  whereas  the  $40,  exacted  from 
Stone,  under  his  lease,  is  devoted  generally  to  all  religious  denominations 
of  the  township,  which  included  Protestant  and  all  other  religious  denom- 
inations as  well.  That,  we  had  occasion  some  years  ago  to  decide  with 
reference  to  the  township  of  Millcreek,  where  the  youth  of  all  schools 
conducted  in  the  township  were  entitled  to  share  in  the  income  arising 
from  the  proceeds  of  sale  of  section  16,  reserved  originally  for  school  pur- 
poses under  the  same  patent. 

It  is  our  opinion,  that  there  was  no  extinguishment  of  this  original 
$40  ground  rent  but,  on  the  contrary  as  very  properly  argued  by  Tisch- 
bein. trustee,  to  carry  out  the  will  of  Ethan  Stone,  every  sub-lessee  in  that 
section  is  interested  to  see  that  the  trustee  protects  his  title,  by  paying  for 
the  trustees  of  the  ministerial  section  this  ground  rent  of  $40  per  year 
and  thus  avoiding  the  forfeiture  reserved  in  the  original  lease. 

Whether  by  negligence  or  otherwise,  the  trustees  of  the  ministerial 
section  have  been  lost  sight  of,  we  do  not  know,  but  it  is  clear  the  $40 
should  be  received  and  held  by  them  for  the  purposes  intended.     All 
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religious  denominations  of  that  township  are  entitled  to  a  portion  of  these 
$40,  because  it  is  devoted  to  all  religious  organizations.  The  city  of  Cin- 
cinnati has  no  right  to  take  it  and  devote  it  to  other  purposes.  The 
government  intended  it  for  the  uses  of  the  religious  denominations  of 
that  township.  We  think,  therefore,  that  upon  the  whole  record  Mrs. 
Mehitable  C.  Wilson  is  merely  holding  as  a  sub-tenant  under  the  lease  of 
Ethan  Stone  to  Justus  Wright ;  that  her  lots  Nos.  4,  6  and  7,  of  Taylor, 
Fuller  &  Co.'s  subdivision,  are^  properly  chargeable  with  $15.10  per 
annum;  that  said  Tischbein,  the  trustee  appointed  by  the  probate  court 
of  Hamilton  county,  was  properly  appointed  and  has  the  right  to  collect 
these  ground  rents,  and  dispose  of  them  as  provided  in  the  will  of  Ethan 
Stone. 

The  judgment  of  the  court  below  is  therefore  affirmed. 

Gray  &  Tischbein,  for  F.  Tischbein,  trustee. 

Jordan,  Jordan  &  Williams,  for  Mrs.  Mehitable  C  Wilson. 


HUSBAND  AND  WIFE--LIMITATIONS.  63 

[Superior  Court  of  Cincinnati,  188iJ.] 

MATHERS  V.  HEWITT. 

The  ordinary  engagements  of  a  married  woman  competent  to  bind  her  estate,  are 
not  within  sec.  4981  Rev.  Stat,  prescribing  a  limitation  of  six  years  to  the 
bringing  of  an  action  on  an  unwritten  contract.  An  action  to  subject  her 
estate  on  such  an  engagement  is  in  substance  not  an  action  at  law,  but  in  equity, 
and  is  governed  by  sec.  4985,  limiting  the  time  for  bringing  actions  for  relief  to 
ten  years. 

The  plaintiff  sues  the  defendant,  a  married  woman,  the  owTier  of 
separate  estate,  upon  a  promise  made  by  her,  for  the  fulfillment  of  which 
she  impliedly  bound  her  separate  estate. 

The  plaintiff  sets  up  the  agreement,  which  was  not  in  writing,  and 
was  made  more  than  six  years  prior  to  the  beginning  of  the  suit,  as  ap- 
pears by  the  petition.  He  asks  that  the  court  declare  the  separate  estate 
of  the  married  woman  owned  by  her  at  the  date  of  the  agreement,  to  be 
charged  with  the  payment  of  this  indebtedness  thereby  created,  and  for 
the  sale  of  so  much  thereof  as  may  be  necessary  to  satisfy  tlie  said  indebt- 
edness. 

To  this  petition  the  defendant  demurred,  claiming  that  under  the 
section  4981,  Revised  Statutes,  the  cause  of  action  of  plaintiff  was  barred 
by  the  lapse  of  time. 

The  plaintiff  relied  on  Jenz  v.  Gugel,  26  O.  S.,  527;  Allison  &  Towns- 
ley  V.  Porter,  29  O.  S.,  136,  and  Avery  v.  Vansickle,  35  O.  S.,  273.  claim- 
ing that  by  the  force  of  these  decisions  the  section  reterred  to  did  not 
apply. 

The  plaintiff  also  cited  Norton  v.  Turville,  2  P.  Wms.,  144;  Vaughn 
V.  Walker,  8  Irish  Ch.,  458,  and  Hodgson  v.  Williamson,  L.  R.,  15,  Ch. 
Div.,  87,  to  the  effect  tiiat  the  statute  does  not  run  against  the  claim  of  a 
.creditor  of  a  married  woman  who  seeks  to  enforce  her  charge  upon  her 
separate  estate. 
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FORCE,  J. 

Notwithstanding  the  statute,  an  action  against  a  married  woman 
to  subject  her  separate  estate  is,  in  substance  if  not  in  form,  a  suit  in 
equity. 

There  is  no  right  to  trial  by  jury  in  such  action,  and  it  goes  from  the 
common  pleas  to  the  district  court  by  appeal,  not  by  petition  in  error. 
Avery  v.  Vansickle,  35  O.  S.,  270.  A  justice  of  the  peace  has  no  jutisdic- 
tion  in  such  an  action.     Alison  v.  Porter,  29  O.  S.,  136. 

The  action  is  not  an  action  at  law  upon  contract,  for  the  reason  that 
the  cause  of  action  is,  not  her  contract,  but  her  undertakiuj^  to  charge 
her  separate  estate. 

She  is  not  liable  to  action  unless  she  had  separate  estate  at  the  time 
she  made  her  contract,  Jenz  v.  Gugel,  26  O.  S.,  527.  Though  execution 
issues  upon  the  judgment  against  her,  it  does  not  go  against  her  prop- 
erty acquired  subsequently  to  her  making  the  contract.  Fallis  v.  Keys, 
35  O.  S.,  265.  Though  she  executes  a  note  jointly  with  her  husband,  it 
is  not  a  joint  obligation ; — he  becomes  thereby  liable  to  an  action  at  law 
on  contract,  she  only  to  a  proceeding  to  charge  her  existing  separate 
estate.     Avery  v.  Vansickle,  35  O.  S.,  270. 

Hence  the  action  is  not  governed  by  section  4981,  Revised  Statutes, 
limiting  the  time  for  bringing  an  action  on  an  unwritten  contract  to  six 
years;  but  by  section  4985,  limiting  the  time  for  bringing  actions  for  relief 
to  ten  years. 

The  claim  that  there  is  no  limitation  at  all  to  the  time  for  bringing 
the  action  is  not  well  founded.  Before  the  Code,  the  statute  of  limitations 
applied  only  to  actions  at  law,  not  to  suits  in  equity.  Under  the  Code  it 
applies  to  all  "civil  actions"  of  whatever  nature. 

Wilby  &  Wald,  for  plaintiff. 

Foraker  &  Black,  for  defendant. 


64  ATTACHMENT— BASTARDY. 

[Pickaway  Common  Pleas,  1883.] 

FLORA  ARBAUGH  v.  JOSEPH  MYERS. 

The  right  to  garnishee  property  of  a  debtor  in  the  hands  of  "  any  person,"  under 
sec.  5530,  Rev.  Stat,  includes  the  right  to  garnishee  his  funds  in  the  hands  of 
his  guardian ;  as,  where,  in  a  proceeding  in  bastardy  against  a  minor,  he  has 
absconded,  funds  in  the  hands  of  his  p^ardian  may  be  gamisheed. 

This  was  a  proceeding  in  bastardy.  The  defendant  was  a  minor  and 
had  absconded.  An  attachment  was  issued  and  process  of  garnishment 
was  served  upon  the  guardian  of  said  Joseph  H.  Myers.  The  guardian 
answered  that  he  was  not  personally  indebted  to  the  said  Myers,  but  that  he 
held  money  in  his  hands  as  guardian  of  said  Myers.  A  motion  was  made 
to  dismiss  the  attachment  on  the  ground  that  money  in  the  hands  of  a 
guardian  could  not  be  attached  for  a  debt  of  the  minor. 

The  opinion  of  the  court  was  substantially  as  follows: 
By  the  Court: 

"Section  5530,  Revised  Statutes,  provides  that  when  the  plaintiff 
makes  oath  in  writing  that  he  believes  that  any  person  or  corporation 
has  property  of  the  defendant  in  possession,  etc.,  he  shall  leave  with  such 
garnishee  a  copy  of  the  order  of  attachment  and  notice,  etc.,  etc." 
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It  will  be  observed  that  the  statute  uses  the  expression  '*any  person." 
It  makes  no  exception  and  we  contend  it  means  what  it  says.  Why 
should  the  court  by  a  sort  of  judicial  legislation  interpolate  the  words 
"except  a  guardian  or  administrator"  after  the  words  "any  person?" 

Section  No.  5531  provides  that  the  service  of  process  on  the  sheriff, 
coroner,  clerk,  constable,  master  conmiissioner,  marshal  of  a  municipal 
corporation  or  oth^r  officer  having  in  his  possession  any  money,  claim  or 
other  property  of  the  defendant,  shall  bind  the  same  from  the  time  of  such 
service  and  shall  be  a  legal  excuse  to  such  officer  for  not  paying  over  the 
nionev  to  the  defendant. 

It  will  be  observed  that  pubHc  officers  are  made  liable  to  the  process 
of  garnishment. 

Prior  to  this  statute,  public  officers,  such  as  sheriffs,  Drake  on  At- 
taclunents,  section  508;  clerks  of  courts,  Id.  section  509;  receivers  and 
trustees,  Id.  section  509  a\  justices  of  the  peace,  Id.  rection  510;  assignees 
ot  bankrupts  and  insolvents,  Id.  section  511;  disbursing  officers.  Id.  sec. 
ti  >n  512;  municipal  corporations,  Id.  section  516,  were  not  liable  to  gar- 
nishment at  common  law. 

In  Ohio  this  question  arose  in  the  case  of  Dawson  v.  Holcomb,  i  0.. 
135,  and  it  was  held  that  money  in  the  hands  of  public  officers  could  not 
be  garnisheed,  because  it  was  contrary  to  the  policy  of  the  law. 

But  the  legislature  have  since  enterained  a  different  opinion  and  they 
have  made  all  public  officers  liable  to  garnishment 

If  by  express  words  of  the  statute  all  private  persons,  all  corporations 
and  all  public  officers  are  liable  to  garnishment,  on  what  principle  should 
guardians  and  administrators  be  exempt?  An  administrator  or  guardian 
is  either  a  public  officer  or  a  private  person,  and  he  comes  within  the 
meaning  of  the  express  words  of  the  statute  to-wit:  "any  person." 

We  think  this  question  is  settled  so  far  as  good  sense  and  argument 
are  considered  by  the  case  of  Bray  v.  Wallingford,  20  Con.,  416.  The 
language  of  the  Connecticut  statute  is:  debts  due  from  "any  perso'i'  to  a 
debtor  may  be  attached. 

The  Supreme  Court  of  Connecticut,  with  the  good  sense  which  charac- 
terizes all  their  decisions,  held  that  "any  person"  included  a  aumicipal 
corporation,  and  that  money  in  the  hands  of  a  corporation,  to-wit:  a  town, 
might  be  garnisheed. 

The  reasoning  of  the  court  there  disposes  of  all  the  argument  about 
"inconvenience."  If  the  words  "any  person"  include  a  municipal  cor- 
poration, why  don't  they  include  a  guardian  or  administrator? 

As  the  statutes  of  Ohio  on  this  subject  make  every  corporation, 
every  public  officer  and  every  private  person  liable  to  the  process  of  gar- 
nishment, it  would  be  a  strange  thing  to  interpolate  an  exception  in  favor 
of  an  administrator  or  guardian. 

^lotion  overruled. 

Page  and  Abernethy,  for  plaintiff. 
S.  W.  Courtright,  for  defendant. 
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65    ELECTRIC  LIGHT  COMPANY— MUNICIPAL  CORPORATIONS. 

[Hamilton  Common  Pleas,  1883.] 
JOHN  R.  MCLEAN  v.  THE  BRUSH  ELECTRIC  LIGHT  CO. 

1.  Though  the  fee  of  a  street  in  a  city  be  in  the  city,  and  not  in  the  abutting  proprie- 

tors, the  city  holds  it  in  trust  for  such  uses  only  as  come  fairly  within  the  intend- 
ment of  the  original  grant  for  such  uses,  and,  without  obtaining  the  abutter's 
consent,  or  acquiring  his  interest,  no  other  use  can  be  imposed  upon  the  street. 
Therefore,  without  acquiring  such  interest,  the  city  cannot  give  to  An  electric  light 
company  the  right  to  plant  poles  in  the  sidewalk  in  front  of  each  abutter,  against 
his  consent. 

2.  It  is  no  answer  that  a  single  pole  does  no  material  iujurj',  for,  if  the  right  to 
plant  one  pole  can  be  given,  other  companies  could  receive  the  same  right, 
and  the  property  might,  by  successive  grants,  be  shut  in  as  by  a  picket  fence. 

MAXWELL,  J. 

This  case  conies  up  for  hearing  on  a  motion  to  dissolve  a  temporary 
restraining  order  heretofore  granted  by  one  of  the  judges  of  this  court. 

The  plaintiflf  claims  that  he  is  the  owner  of  a  lot  abutting  on  Vine 
street  between  Sixth  and  Seventh  streets,  in  this  city,  and  that  as  inciden- 
tal to  the  ownership  of  the  lot,  he  also  owns  to  the  middle  of  the  street, 
in  front  of  his  premises.  He  alleges  that  the  defendants,  without  having 
obtained  his  consent,  and  without  having  in  any  way  compensated  him 
therefor,  are  about  to  plant  a  large  pole  in  the  edge  of  the  sidewalk  in  front 
of  his  premises,  and  that  if  they  do  so,  it  will  interfere  with  his  access  to 
and  his  enjoyment  of  his  premises,  and  will  materially  injure  him,  and  he 
asks  that  they  be  restrained  from  so  doing. 

The  defendants  admit  that  the  plaintiff  is  the  owner  of  the  premises 
claimed  by  him,  and  that  they  are  about  to  plant  a  pole  in  the  edge  of  the 
sidewalk,  in  front  of  said  premises,  but  they  deny  that  the  plaintiff  owns  to 
the  middle  of  the  street,  and  allege,  on  the  contrary,  that  the  city  of  Cin- 
cinnati owns  in  fee  the  street  in  front  of  the  premises  of  the  plaintiff,  and 
that  the  city  by  an  ordinance  duly  passed  by  the  common  council,  March 

3.  1882,  and  approved  by  the  mayor  and  the  board  of  public  works, 
granted  to  the  defendants  the  right  to  plant  their  poles  in  the  streets  of  the 
city  and  to  attach  wires  thereto,  for  the  purpose  of  conducting  electricity, 
and  furnishing  light  to  the  patrons  of  the  defendants,  and  they  claim  to  be 
acting  under  that  ordinance. 

A  copy  of  the  ordinance  is  attached  to  the  answer  of  the  defendants, 
and  appears  to  be  in  due  form,  so  that  the  *  question  for  consideration 
is  fairly  presented  as  to  what  are  the  respective  rights  of  the  city,  and  the 
plaintiff,  in  Vine  street,  in  front  of  the  plaintiff's  premises,  including  in 
the  general  term,  street,  the  sidewalk. 

It  will  be  observed  that  both  parties,  the  plaintiff  for  himself,  and  the 
defendant  relying  on  their  grant  from  this  city,  claim  the  fee  in  the  street, 
but  it  will  be  found,  I  think,  that  the  city  holds  the  street  in  trust  for  cer- 
tain public  uses,  and  the  question  will  be  then  whether  the  use  sought  to 
be  made  of  the  street  by  the  defendants  is  one  of  those  public  uses. 

Streets  in  municipal  corporations  in  this  state  are  usually  acquired  in 
one  of  two  ways,  either  by  voluntary  grant,  made  by  proprietors  of  tracts 
of  land,  in  laying  out  lots,  or  by  proceedings  in  condemnation  and  appro- 
priation, taken  by  the  corporation.  In  regard  to  the  first  method,  section 
2601.  Revised  Statutes,  provides,  that  proprietors  of  ground  in  a  munici- 
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pal  corporation,  who  subdivide  the  same  for  sale,  shall  make  plats  of  the 
same,  describing  the  streets  thereon,  and  that  the  plat  shall  be  recorded, 
and  "thereupon  the  map  or  the  plat  so  recorded  shall  be  deemed  a  suffi- 
cient conveyance  to  vest  in  the  municipal  corporation  the  fee  of  the  parcel 
or  parcels  of  land  designated  or  intended  for  streets,  alleys,  ways,  com- 
mons or  other  public  uses,  to  be  held  in  the  corporate  name  in  trust  to  and 
for  the  uses  and  purposes  in  the  instrument  set  forth  and  expressed,  desig- 
nated, or  intended."  This  section  is  the  same  in  substance  as  section  6, 
Ch.  867,  Chase's  Statutes,  1846,  passed  March  3,  183 1.  As  Vine  street 
in  front  of  the  plaintiff's  premises  is  in  the  old  part  of  the  city,  it  comes 
within  the  terms  of  this  statute,  and,  as  a  consequence,  the  city  holds  it 
in  trust  for  such  public  uses  only  as  come  fairly  within  the  terms,  or 
intendment,  of  the  original  grant,  and,  in  the  absence  of  any  express  terms 
in  the  grant,  extending  or  limiting  the  use,  the  city  must  be  taken  to  hold 
the  street,  in  trust  for  such  uses  only,  as  the  grantor  could  fairly  have 
contemplated  at  the  time  he  made  the  original  grant. 

The  foregoing  proposition  seems  a  simple  one,  and  perhaps  no  one 
will  dispute  it,  but  as  it  lies  at  the  foundation  of  cases  like  the  one  at  bar, 
and,  as  the  conclusions  which  I  think  must  follow,  may  be  disputed,  I  will 
briefly  refer  to  some  of  the  cases  decided  by  our  Supreme  Court.  In  the 
case  of  Crawford  v.  Village  of  Delaware,  7  O.  S.,  459,  the  court  says,  as  to 
the  rights  of  abutting  lot  owners,  p.  469,  "the  latter  have  a  peculiar  inter- 
est in  the  street,  which  neither  the  local  nor  the  general  public  can  pretend 
to  claim,  a  private  right  of  the  nature  of  an  incorporeal  hereditament, 
legally  attached  to  their  contiguous  grounds  and  the  erections  thereon, 
an  incidental  title  to  certain  facilities  and  franchises.  This  easement,  ap- 
pendant to  lots,  unlike  any  right  of  one  lot  owner  in  the  lot  of  another, 
is  as  much  property  as  the  lot  itself.  Applying  the  above  principles,  the 
court  held  that  the  plaintiff,  who  had  been  injured  by  the  village  cutting 
down  the  street  in  front  of  his  premises,  was  entitled  to  compensation. 
Again,  in  the  case  of  Street  Railway  v.  Cumminsville,  14  O.  S.,  523,  532, 
applying  the  same  principles,  the  court  enjoined  a  street  railroad  from 
laying  their  track  in  the  street,  until  they  had  obtained  the  consent  of  the 
abutting  lot  owners,  or  otherwise  acquired  their  interest  in  the  highway; 
by  their  meaning  of  course  the  interest  the  abutting  lot  owners  had  in  the 
highway  as  distinct  from  the  local  or  general  public.  In  this  connection 
the  reasoning  of  the  court  on  p.  458  will  be  found  interesting.  Again, 
in  the  late  case  of  the  Scioto  Valley  Ry.  v.  Lawrence,  38  O.  S.,  41,  apply- 
ing the  same  principles,  the  court  refused  to  disturb  the  judgment  of  the 
court  below,  enjoining  a  steam  railroad  from  laying  its  track  in  the  street 
until  it  had  obtained  the  consent  of  the  abutting  lot  owners,  or  otherwise 
acquired  their  interest  in  the  street.  In  that  case  the  court  held,  that, 
"it  is  immaterial  whether  the  fee  is  vested  in  the  city  or  in  the  abutting  lot 
owners  so  long  as  it  is  held  upon  the  same  defined  uses."  In  the  state  of 
New  York  it  is  held  that  municipal  corporations  own  the  fee  in  the  streets 
in  the  strict  sense,  and  the  decisions  of  theij  courts  have  been  somewhat 
at  variance  with  ours,  but  in  the  late  case  of  Caro  v.  Elevated  Ry.  Co.,  19 
Am.  Law  Reg.,  376,  the  Supreme  Court  of  New  York  City  have  adopted 
the  same  principle  so  long  maintained  by  our  Supreme  Court,  and  held  that 
railways  must  compensate  the  abutting  lot  owner  for  taking  from  him  the 
quiet  enjoyment  of  his  premises  to  which  he  is  entitled,  as  between  him- 
self and  the  general  public  using  the  street. 
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It  seems  to  me  clear  then,  from  principle  and  authority  that  although 
the  uses  to  which  a  street  may  be  put,  under  a  grant  for  street  purposes, 
may  include  not  only  tac  sewers,  water  pipes  and  gas  pipes,  as  these  are  all 
put  under  the  ground,  and  do  not  interfere  with  the  abutting  lot-owner, 
it  is  equally  clear  that  this  right  cannnot  be  extended  so  as  to  impose  any 
burden,  no  matter  how  slight,  on  the  original  proprietor,  or  his  successor 
in  the  ownership  of  the  abutting  lot,  unless  a  new  grant  be  made,  in  short 
without  obtaining  the  consent  of  the  abutting  lot-owner,  or  otherwise 
acquiring  his  interest  in  the  highway. 

It  follows  as  a  matter  of  course,  that  the  use  sought  to  be  made  of  the 
street  Dy  the  defendant,  under  the  grant  to  it,  not  being  part  of  or  in  fur- 
therance of  the  use  of  the  street  as  such,  but  in  fact  adverse  even  to  the 
interest  of  the  general  public  therein,  cannot  be  said  to  come  within  the 
scope  and  the  spirit,  or  fair  intendment,  of  the  original  grant  and  the  abut- 
ting lot  owner  cannot  be  required  to  submit  against  his  consent,  and  with- 
out having  been  first  compensated  therefor. 

It  is  contended  that  a  pole  of  the  kind  sought  to  be  put  by  the  defend- 
ant in  front  of  the  plaintiff's  premises,  will  do  no  material  injury  to  the 
plaintiff.  Grant  that  the  one  pole  does  not,  the  city  as  it  cannot  give  a 
monopoly  to  any  one,  must  give  the  same  right  to  every  company  that 
wishes  to  put  a  pole  in  front  of  the  plaintiff's  premises  for  lawful  business 
purposes,  and  when  the  plaintiff  is  shut  in  by  a  picket  fence,  how  can  the 
court  say  which  pole  it  is  that  injures  the  plaintiff,  or  which  pole  shall  give 
place  to  the  other. 

The  motion  to  dissolve  the  injunction  will  be  overruled. 

Campbell,  Bates  &  Von  Martels,  for  plaintiff. 

I.  M.  Jordan,  for  defendants. 


76  DECEIT— EVIDENCE— JUROR— NEW  TRIAL 

[Hamilton  District  Court.] 
DOKES  v.  SOARDS. 

1.  Evidence  of  plaintiff's  loss  oo.  time,  in  a/n  action  for  deceit  in  the  sale  of  a 

business,  or  evidence  of  what  sum  plaintiff  offered  to  re-sell  to  defendant, 
or  the  price  at  which  he  sold  out  hi«  other  property,  are  immaterial  and  it 
is  not  error  to  exclude  such  testimony. 

2.  An  objection  to  the  competency  of  a  juror,  on  the  ground  that  he  oould  neither 

understand  nor  speak  E}nglish,  Is  waived  unless  su;ch  juror  is  examined  and 
challenged. 

3.  It  is  not  an  abuse  of  discretion  to  overrule  a  motion  for  a  new  trial,  on  the 

ground  of  surprise  and  newly  discovered  evidence,  where  the  omly  surprise 
is  that  the  jury  were  influenced  by  the  fact  that  certain  pages  were  torn 
out  of  an  account  book,  and  that  defendant  denied  a  receipt  of  such,  and 
the  newly  discovered  evidence  consisted  of  the  missing  pages  of  the  book 
and  a  transcript  of  a  justice  bearing  upon  the  question  of  rent. 

Error  to  the  Superior  Court  of  Cincinnati. 
AVERY,  J. 

The  errors  assigned  are  the  exclusion  of  evidence  and  the  over- 
ruling of  a  motion  for  a  new  trial. 

The  action  was  for  damages  by  reason  of  alleged  false  and  fraudulent 
representations  in  the  sale  of  an  undertaking  business  to  the  plaintiff,  and 
the  alleged  failure  to  fulfill  promises  to  assist  him  with  the  trade  in  the 
business  and  to  assign  the  unexpired  term  of  a  lease  of  the  premises. 
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The  evidence  excluded  was,  the  loss  of  time  and  labor  in  the  business, 
which  was  immaterial,  for  by  the  purchase  the  business  had  become  his 
own,  and  it  was  time  and  labor  expended  in  his  own  business;  the  price 
at  which  the  plaintiff  offered  to  resell  to  the  defendant,  which  was  like- 
wise immaterial  except  as  bearing  upon  the  value,  and  in  that  respect  it 
was  simply  the  plaintiff's  own  declaration;  the  fact,  that  the  defendant 
shortly  after  the  sale,  sold  out  all  his  other  property  to  his  brother,  for 
$20,000,  which  had  no  possible  bearing  upon  the  issues  of  the  case. 

The  motion  for  a  new  trial  was  upon  the  ground  of  newly  discovered 
evidence  and  surprise;  and  that  a  juror  was  not  competent  to  understand 
the  English  language;  and  that  the  verdict  was  against  the  law  and  evi- 
dence. So  far  as  this  last  ground  is  concerned,  the  bill  of  exceptions  does 
not  set  out  the  evidence.  Surprise  and  newly  discovered  evidence  fur- 
nish no  ground  upon  which  error  can  be  assigned,  except  where  the  facts 
are  found  by  the  court,  or  admitted,  or  where  there  has  been  a  manifest 
abuse  of  discretion.  Smith  v.  Bailey,  26  O.  S.,  i.  Where  the  only  sur- 
prise was  that  the  jury  were  influenced  in  their  verdict  by  the  fact  that 
certain  pages  w^ere  torn  out  of  an  account  book  and  that  the  defendant  de- 
nied a  receipt  of  rent, — the  newly  discovered  evidence  consisting  of  the 
missing  leaves  of  the  book,  and  a  transcript  from  a  justice  of  the  peace 
bearing  upon  the  question  of  rent, — it  cannot  be  said  that  the  court 
abused  its  discretion  in  overruling  the  motion. 

As  to  the  incompetency  of  the  juror,  there  is  an  affidavit  of  a  neigh- 
bor of  his,  and  of  one  of  his  fellow  jurors  that  he  could  neither  speak  nor 
understand  English  except  imperfectly  and  with  difficulty.  The  want  of 
a  competent  knowledge  of  the  English  language  is  a  gfround  of  challenge, 
section  5077,  R.  S.;  {^y  O.  L.,  570),  but  is  nothing  more.  It  does  not  ap- 
pear that  there  was  any  objection  to  the  competency  of  the  juror,  or  that 
he  was  examined  as  to  his  qualifications.  The  general  rule  is,  that  an  ob- 
jection to  the  competency  of  a  juror  will  be  deemed  waived  unless  he  is 
examined  or  challenged,  and  that  the  mere  ignorance  by  the  party  of  the 
fact  is  not  enough.  This  is  a  rule  indispensable  to  prevent  constant  mis- 
trials. There  is  no  hardship  in  it;  it  simply  imposes  that  diligence  in 
making  inquiries,  which  should  be  exercised  when  the  jury  :s  impaneled 
rather  than  be  left  until  after  the  verdict. 

Eastman  v.  Wight,  4  O.  S.,  157;  Kenrick  v.  Reppard,  23  O.  S.,  333; 
Watts  V.  Ruth,  30  O.  S.,  32. 

Affirmed. 


MEMBERS  OF  CHAMBER  OF   COMlffERCE.  76 

[Hamilton  District  Court.] 
tISIDORE  BLUMENTHAL  v.  CINCINNATI  CHAMBER  OF  COMMERCE. 

1.  In  tbe  trial,  in  a  Chamber  of  Commerce,  of  charges  againfit  a  firm,  sucli  cor- 

poration is  not  bound  to  aicqult  or  convict  the  whole  flirm  but  may  convict 
and  puniish  the  member  of  the  firm  which  it  finds  to  be  guilty. 

2.  Charges  of  "unmercaintile  conduct  in  fraudulen'tly  charging  purchaser  with 

300  or  400  pounds  of  meat  to  the  car  more  than  it  actually  weighed,  and 
saying  that  was  the  weight  actually  bought  of  ub,"  are  sufficiently  specific 
to  render  a  sentence  valid. 


tFor  decision  of  the  Superior  Court  which  this  decision  affirms,  seeanfe  410. 
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3.  A  provision  in'  the  conBtitutiooi  adopted  by  a  oorpotration,  especially  one  like 

a  chamber  oif  oammeroe,  delegating  the  power  to  try  and  punish  members, 
IS  legal. 

4.  A  corporation,  trying  one  of  ibs  members  is  not  bound  by  the  strict  rules  of 

evidence  and  a  conviction  is  valid  though  hearsay  ev.aence  was  admitted. 

Error  to  the  Superior  Court  of  Cincinnati. 

JOHNSON,  J. 

This  action  was  brought  to  recover  $25,000  as  damages,  upon  the 
ground  that  plaintiff  was  unlawfully  and  without  any  just  cause  whatever, 
disfranchised  arid  suspended  from  the  exercise  of  his  rights  as  a  member 
of  the  defendant.  The  petition  avers  in  substance  that  he  had  long  be- 
fore 1881,  become  a  member  of  the  chamber  of  commerce  and  merchants' 
exchange,  a  body  corporate  and  politic  in  this  city,  where  merchants  as- 
semble for  the  purpose  of  transacting  business;  that  without  any  author- 
ity whatever,  without  notice  and  without  any  trial,  he  was  suspended  as 
a  member  and  denied  the  right  to  appear  upon  its  floor  as  a  member,  or 
to  enjoy  any  of  the  benefits  that  accrued  to  him  from  being  a  member  of 
that  body,  for  all  of  which  he  sustained  damages  in  the  sum  of  $25,000. 

The  answer  of  defendant  is  that  plaintiff  was  a  member  of  that  body ; 
that  he  was  a  member  of  the  firm  of  Samuel  Hill  &  Co.,  and  thereby  a 
member  of  the  defendant;  that  in  accordance  with  the  rules  and  regula- 
tions and  by-laws  governing  this  corporation,  he  had  been  charged  by  one 
of  its  members  with,  and  had  been  tried  for  unmercantile  conduct,  in  that 
he  had  bought  of  one  of  the  members  of  the  chamber,  a  lot  of  pork  at  a 
certain  weight,  and  sold  it  elsewhere  at  a  greater  or  false  weight.  The  de- 
fendant alleges  that  he  was  under  the  by-laws  and  rules  and  regulations 
governing  the  corporation,  notified  of  this  charge,  as  also  the  firm  of 
Samuel  Hill  &  Co. ;  that  he  appeared  at  the  trial  before  the  board  of  offi- 
cers of.the  defendant;  that  evidence  was  introduced;  that  he  was  found 
guilty,  and  that  by  a  vote  of  over  two-thirds  at  least,  the  requisite  vote 
according  to  the  by-laws,  he  was  found  guilty,  and  the  punishment  was 
that  he  should  be  suspended  indefinitely  as  a  member  of  the  defendant 
and  from  participating  in  his  privileges  and  rights  as  a  member;  that  this 
action  of  the  board  of  officers  was  duly  announced  in  accordance  with 
the  by-laws  and  regulations  of  the  defendant;  therefore  it  denies  any  lia- 
bility whatever  to  the  plaintiff,  but  claims  that  it  acted  strictly  in  accord- 
ance with  its  charter  and  by-laws  and  is  not  answerable  to  the  plaintiff  in 
damages  at  all.  The  cause  was  submitted  to  a  jury.  During  the  prog- 
ress of  the  trial  various  exceptions  were  taken  to  the  refusal  of  the  court 
to  permit  the  plaintiffs  to  introduce  certain  testimony  offered  by 
plaintiff,  and  to  certain  rulings  of  the  court  refusing  to  rule 
out  certain  evidence  that  came  in  under  the  cross-examination  of 
plaintiff's  witnesses.  Upon  the  close  of  the  plaintiff's  testvt'Otiy  the  de- 
fendant moved  the  court  to  arrest  the  case  from  the  jury  and  j^ive  judg- 
ment for  the  defendant.  It  seems  upon  full  argument  of  that  question 
before  that  court,  the  trial  judge  at  length  gave  his  reasons  and  sustained 
the  motion,  and  the  case  accordingly  was  arrested  from  the  jury  and  judg- 
ment given  for  defendant  dismissing  plaintiff's  petition.  To  this  excep- 
tion was  taken  and  a  motion  for  a  new  trial  was  overruled  and  exception 
taken.  The  plaintiff  in  his  petition  admitted  that  he  was  suspended  by 
virtue  of  an  order  made  by  the  board  of  officers,  but  the  chief  claim  made 
by  the  plaintiff  on  the  trial,  seems  to  have  been  that  the  corporation  did 
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not  prefer  against  him  any  specific  charge;  that  no  specifications  were  set 
out  against  him ;  that  the  board  of  officers  before  which  he  was  tried  had 
no  jurisdiction  of  the  offense,  nor  had  they  a  right  to  try  and  suspend  him. 
The  question  therefore  for  consideration  upon  this  record  is  whether  or 
not  it  presents  the  fact  that  the  defendant  did  prefer  charges,  such  as  were 
properly  within  its  charter,  constitution  and  by-laws  for  which  he  was  tri- 
able, and  if  such  charges  were  preferred  against  him,  the  question  then 
arises  whether  or  not  he  had  a  fair  trial  upon  such  charges.  A  further 
question  arises,  whether  or  not  this  board,  if  it  did  try  him  upon  proper 
charges,  and  did  give  him  a  fair  trial,  possessed  the  power  to  declare  him 
suspended  from  the  privileges  and  rights  that  he  had  theretofore  enjoyed. 
The  charter  under  which  the  defendant  became  a  body  corporate  and  pol- 
itic in  1850,  is  a  part  of  the  record.  The  constitution  thereafter  adopted 
and  last  amended  in  1874,  forms  also  a  part  of  the  record  in  the  case,  as 
well  as  the  various  by-laws  and  regulations,  governing  its  members.  The 
rights  of  this  plaintiff  must  be  determined  by  them. 

He  admits  that  he  became  a  member  of  the  defendant  prior  to  1881, 
and  therefore  becoming  a  member  of  the  defendant,  he  submitted  himself 
to  and  it  became  his  duty  to  abide  by  the  charter,  the  constitution  and 
rules  and  by-faws  adopted  for  the  government  of  its  members.  He  is  pre- 
sumed to  have  assented  to  each  and  all  of  them  and  expressed  his  entire 
willingness  to  be  governed  by  them. 

Section  2  of  the  charter,  passed  in  1850,  contains  this  provision: 
'The  members  of  said  chamber  of  commerce  shall  fill  all  vacancies  in  the 
board  of  officers  during  the  year,  and  also  shall  have  power  to  make  by- 
laws and  regulations  for  the  government  of  .said  chamber  of  commerce; 
assess  pecuniary  fines  for  a  breach  thereof,  and  do  all  such  acts  as  pertain 
to  the  chamber  of  commerce." 

I  will  here  read  enough  to  show  who  constituted  the  board  pt  offi- 
cers. 

"The  administration  of  its  affairs  shall  be  under  the  exclusive  direc- 
tion of  the  said  chamber  of  commerce.  *  *  *  officers  shall  be  members  of 
said  chamber  of  commerce,  *  *  *  consisting  of  a  president,  six  vicepres- 
idents,  treasurer  and  secretary,  who  shall  hold  their  office  for  one  year, — 
until  their  successors  shall  be  chosen." 

This  board  of  officers  is  thus  composed  of  nine  members  of  the  cor- 
poration. Now,  turning  to  the  constitution  enacted  by  the  defendant,  we 
find  under  section  2,  art.  6,  this  provision:  "The  board  of  officers  shall 
have  power  to  examine  charges  of  misconduct  in  business  matters  pre- 
ferred ao^ainst  any  member  of  the  chamber,  when  made  to  the  president 
or.  secretary  ,in  writing,  by  a  member  of  the  chamber,  and  if  the  party- 
charged  be  found  guilty  thereof,  or  of  breach  of  contract,  fictitious  reports 
of  sales  or,  of  any  other  act  contrary  to  the  spirit  which  should  govern 
commercial  transactions — the  board  shall  have  power  to  reprimand,  sus- 
pend and  expel  such  member,"  etc. 

Thus  we  see  the  charter-  empowered  liie  defendant  to  enact  all  neces- 
sary by-laws  and  regulations  for  its  government  and  we  see  by  turning  to 
its  constitution  which  is  the  law  of  the  corporation,  that  the  members  in 
accordance  therewith  have  constituted  a  forum  before  which  members 
may  be  tried,  and  particularly  defining  the  reasons  that  woul4  be  suffi- 
cient  to  put  any  of  them  upon  trial.  Referring  to  the  charter,  it  does  nol 
in  t^rms  fix  any  particular  ground  upon  which  any  member  may  be  ex- 
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pelle3  and  in  this  respect  differs  from  the  charter  df  many  like  corpora- 
tions existing  in  other  states.  It  appears  that  in  chartering  this  defend- 
ant the  legislature  saw  proper  to  leave  the  corporation  itself  to  designate 
what  causes  would  be  sufficient  to  put  a  member  on  trial  and  for  what  to 
be  expelled,  thus  vesting  this  corporation  with  very  plenary  powers  in 
respect  to  its  government  and  the  government  of  its  members.  In  ac- 
cordance with  this  legislative  grant  it  went  forward  and  did  enact  a  con- 
stitution, that  embodied  its  law  or  laws  by  which  each  and  all  of  its  mem- 
bers were  to  be  governed  and  in  this  constitution  or  code  of  laws  is  the 
proTision  whioh  has  jn«t  been  read,  section  2.  ch.  6,  wherein  the  corpor- 
ation has  seen  proper  to  devolve  the  duty,  or  delegate  the  power  to  try 
members  for  breaches  of  mercantile  conduct  and  good  faith  to  the  board 
of  officers,  and  giving  them  the  right  in  their  judgment  to  either  expel  or 
suspend  its  members.  This  is  the  source  of  power  vested  in  the  board  of 
officers.  That  this  power  may  be  delegated  and  exercised  has  been  de- 
cided in  New  York,  Illinois,  Wisconsin  and  other  states.  The  wisdom  or 
policy  of  such  a  forum  to  try  cases  of  this  kind  rather  than  the  whole  body 
is  very  clear.  A  corporation  numbering  as  this  does  several  hundred 
members,  it  would  be  utterly  impossible  for  that  body  to  sit  as  a  body, 
and  hear  evidence  touching  the  unfaithfulness  of  one  of  its  members  that 
might  last  days  and  sometimes  weeks.  It  would  be  impossible  for  the 
chamber  to  attend  to  its  ordinary  business  and  meet  the  purposes  for 
which  it  became  a  body  corporate. 

This  power  has  been  recognized  in  6i  Ga.,  86,  8  S.  &  R.,  254,  18 
Abb.  Pr.,  271:  45  Ills..  112:  47  Wis  ,  670:  H-  Ills.  184.  and  the  same  prin- 
ciple is  to  be  found  fully  sustained  in  "Field  on  Corporations." 

Thus  the  corporation  having  as  we  hold  within  its  charter  designated 
that  a  board  of  officers  might  try  a  member  for  unmercantile  conduct, 
the  next  question  that  arises  is  whether  or  not  the  plaintiff  had  notice  that 
any  charge  of  unmercantile  conduct  was  preferred  against  him  and  wheth- 
er he  ever  had  a  trial  before  this  board  of  officers,  had  a  fair  trial  before 
it,  and  if  he  had,  whether  or  not  that  board  by  properly  exercising  its 
judgment  did  suspend  him,  and  whether  if  it  was  done,  it  was  without  any 
malice  toward  him. 

During  the  introduction  of  the  testimony  of  the  plaintiff  and  before 
the  plaintiff  rested  his  case,  there  was  introduced  in  evidence  the  proceed- 
ings of  the  trial  before  these  officers  in  May  188 1.  As  part  of  this  record 
we  find  this  to  be  the  charge  against  Mr.  Blumenthal. 

"May  16,  188 1. 

"To  the  Honorable  Board  of  Officers  of  the  Cincinnati  Chamber  of 
Commerce: 

"Gentlemen: — We  hereby  prefer  charges  of  unmercantile  conduct 
against  Samuel  Hill  &  Co.  in  fraudulently  charging  purchaser  with  three 
to  four  hundred  pounds  of  meat  to  the  car  more  than  it  actually  weighed 
and  saying  that  was  the  weight  actually  bought  of  us,  thereby  injuring 
our  business  and  leaving  a  stain  upon  the  character  of  merchants  of  our 
city.     Hoping  you  will  give  this  your  prompt  attention  We  are 

Yours  etc., 

"F.  A.  Laidley  &  Co." 

F.  A.  Laidley  &  Co.,  it  appears  from  the  record,  is  a  firm  engaged 
perhaps  as  brokers  and  commission  merchants,  in  this    city.     It  seems 
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that  in  April,  1881,  Samuel  Hill  &  Co.,  purchased  a  lot  of  pork  and  hogs- 
heads of  Laidley  &  Co.  The  weight  thereof  being  26,290  pounds  in 
gross,   salt  263  pounds,  of  which  being  deducted  left  26,027  pounds  net 

It  appears  that  this  was  at  about  the  same  time  shipped  by  Samud 
Hill  &  Co.,  and  billed  as  weighing  26,490  pounds,  an  increase  of  463 
pounds.  It  appears  from  the  record  made  before  this  board  of  officers, 
that  at  the  same  time,  Samuel  Hill  &  Co.  bought  of  this  same  firm  of 
Laidley  &  Co.,  a  number  of  packages, — they  call  them  packages, — of 
pork,  containing  26,330  potmds,  which  Samuel  Hill  &  Co.  shipped  about 
the  same  time  to  Macon,  Ga.,  the  former  to  Atlanta,  Ga.  This  last  ^as 
shipped  as  containing  26,650  pounds,  and  billed  to  parties  in  Macon,  Ga., 
being  an  increase  over  that  bought  and  paid  for  of  320  pounds.  Thus  in 
the  two  shipments  there  was  an  excess  of  nearly  800  pounds,  over  the 
proper  weight. 

It  appears  from  this  record — I  refer  to  the  trial  had  before  the  board 
of  officers — that  other  persons  who  were  shipping  pork  from  this  city  to 
towns'  south  had  their  attention  directed  to  the  dealings  of  this  firm,  and 
it  had  been  to  them  altogether  an  enigma  as  to  how  it  was  that  buying 
pork  in  this  market  at  the  same  rates  that  other  merchants  were  buying 
and  shipping  to  points  south,  that  Hill  &  Co.  could  affQrd  to  undersdl 
other  merchants  paying  the  same  prices  and  same  railroad  rates,  and  it 
appears  that  parties  to  whom  this  pork  was  consigned,  discovering  this 
discrepancy  in  the  weight,  set  about  to  investigate  the  case.  They  noti- 
fied Samuel  Hill  &  Co.  of  the  shortage,  who  then  through  Blumenthal 
said  it  must  be  a  mistake  as  the  pork  came  from  a  good  house,  to- wit:  the 
house  of  Laidley  &  Co.,  of  Cincinnati.  This  brought  Laidley  &  Co.  upon 
the  field,  and  from  the  correspondence  attached  to  this  record,  it  appears 
that  quite  a  considerable  amount  of  inquiry  was  made  by  Laidley  &  Co., 
through  their  correspondent  at  Atlanta  and  one  at  Macon  to  ascertain  the 
facts. 

The  correspondence  is  attached  to  the  record ;  it  states  the  facts  and 
representations  made,  and  attempted  explanations  about  the  short  weights 
The  packages  which  went  to  Macon  were  not  only  short  in  weight,  but 
unmerchantable  stuff — sour.  Mr.  Blumenthal  also  introduced  in  evi- 
dence before  this  board  letters  he  had  received  in  correspondence  about 
this  pork,  one  of  them  being  of  a  damaging  character  in  our  opinion, 
written  May  26,  1881,  signed  by  one  Fears,  the  agent  of  Samuel  Hill  & 
Co.,  at  Atlanta.  It  was  written  for  the  purpose  of  being  used  before  this 
board  upon  the  trial  evidently,  because  it  was  addressed,  "To  whom  it 
may  concern." 

It  reads:  "Commenced  business  as  broker  for  Samuel  Hill  &  Co., of 
Cincinnati;  in  January,  February,  March  and  April  sold  for  them,  123 
(1,000,000)  Fjounds  meat  and  on  February  21st,  they  wrote  me  as  follows: 
"will  say  we  guarantee  full  weight,  of  course  they  must  expect  some  rea- 
sonable shrinkage  in  weights  and  quality  on  everything  we  sell  etc.,"  in 
every  instance  of  overcharge  or  error  in  weights,  they  have  promptly  cor- 
rected and  paid,  etc.  During  this  investigation  before  the  board  in  addi- 
tion to  this  correspondence  of  the  firm,  Laidley  &  Co.  took  the  stand  and 
testified  as  having  sold  this  lot  to  Samuel  Hill  &  Co^  and  introduced  evi- 
dence as  to  the  weight  at  which  Samuel  Hill  &  Co.  haS  billed  it  south. 
Laidley  &  Co.  called  Mr.  Blumenthal  who  was  the  plaintiff  in  the  case  to 
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the  stand.     I  desire  to  read  a  portion  of  his  testimony  which  was  de- 
veloped in  the  trial  before  the  board  of  officers. 

The  question  put  to  him  by  Mr.  Reed,  who  it  seems  according  to  the 
rules  and  regulations  of  the  Chamber  appeared  in  this  case  as  prosecutor 
for  Laidley  &  Co.,  was  this:  "You  acknowledge  you  sold  563  packages 
clear  sides  855  at  Atlanta  ard  billed  them  to  Fears,  the  agent  at  26,490  and 
Laidley  &  Co.  got  them  at  26,027?"    Answer,  "Yes  sir." 

That  one  question  and  answer  sustained  the  charges  made  by  Laid- 
ley &  Co.  That  was  exactly  what  they  charged  them  with  having  done : 
he  said  he  did  it.  He  claimed  both  before  the  board  of  officers  and  upon 
the  trial  ot  this  cas<  that  it  was  lhrou^h  inadvertence  and  mistake.  Some 
objection  was  made  by  Mr.  Rowland,  that  the  charges  were  not  specific 
enough,  that  there  ought  to  be  something  more  specific  set  out  in  writing 
to  enable  Hill  &  Co.,  to  know  better,  against  what  they  were  to  defend, 
but  the  board  of  officers,  thinking  the  charges  specific  enough,  overruled 
his  motion  and  thereupon  the  record  shows,  instead  of  Hill  &  Co.,  con- 
testing further  they  said,  "very  well,  if  the  board  think  the  charges  specific 
enough  we  are  ready  to  go  to  trial."  It  was  also  claimed  at  one  time,  that 
the  board  had  proceeded  improperly  when  the  question  was  raised  by  Mr. 
Rowland,  as  to  the  jurisdiction  of  this  board,  to  try  Hill  &  Co.  for  this  of- 
fence. The  record  shows  that  upon  objection  being  made,  the  board  by 
a  yea  and  nay  vote  decided  that  it  had  jurisdiction,  as  the  constitution 
provided  it  should.  Thereupon  Mr.  Rowland  for  Hill  &  Co.,  proceeded 
to  examine  witnesses  called  by  Laidley  &  Co.,  and  put  in  their  evidence. 
Of  course,  looking  at  this  record,  much  of  the  evidence  introduced  upon 
either  side,  would  not  stand  the  test  of  competency  in  the  courts  of  jus- 
tice, where  rules  of  evidence  are  strictly  enforced ;  much  of  the  testimony 
introduced  upon  either  side  was  purely  hearsay  and  so  far  as  appears,  no 
objection  was  made  to  the  same.  T.aidley  &  Co.  put  in  their  corre- 
spondence from  tlie  south,  H'll  &  Co.  did  the  same  thingf.  so  that  it  was 
a  stand  oflf  in  that  respect.  Looking  therefore  at  the  charge,  we  think 
that  it  was  sufficiently  specific.  The  object  of  this  defendant,  the  cham- 
ber of  commerce  and  merchants'  exchange,  is  to  inculcate,  to  encourage 
and  to  maintain  a  high  standard  of  mercantile  honor,  or  as  some  of  the 
like  associations  in  other  states  set  out  in  their  preamble,  "The  object  is 
to  promote  just  and  equitable  dealings  in  trade,  to  correct  abuse,  estab- 
lish and  maintain  uniformity  in  commercial  transactions,  to  acquire,  pre- 
serve  and  fulfill  business  relations  and  measures,  as  mav  advance  the 
mercantile  and  manufacturing  interests  of  the  city  "  These  are  the  prime 
objects  of  such  associations.  Now  there  are  certain  powers  in  corpor- 
ations of  this  kind,  in  fact,  in  almost  all  corporations,  that  are  inherent, 
that  exist  in  the  very  nature  of  things,  and  without  which,  such  corpora- 
tions would  be  unable  to  exist  or  achieve  the  purposes  for  which  they 
were  organized.  Where  the  charter  does  not  set  out  any  special  grounds, 
upon  which  a  member  may  be  tried,  convicted  and  expelled,  it  has  been 
held  by  a  long  line  of  authorities,  that  for  any  one  of  these  three  things,  a 
member  may  be  expelled  or  suspended.  First.  Where  it  is  ascertained, 
that  he  committed  an  offence  of  so  heinous  a  character,  as  to  render  him 
unfit  to  associate  with  honest  men.  Second,  where  he  has  been  guilty  of 
an  offence  against  his  duty  manifestly  as  a  corporator.  Third,  where  he 
has  been  guilty  of  an  offence,  compounded  of  these  two.  Now,  these 
three  offences  are  not  conclusive  of  the  question,  but  where  as  in  the  case 
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at  bar,  the  charter  gives  the  corporation  the  right  to  adopt  rules,  by-laws 
and  regulations  for  the  government  of  its  members,  the  corporation  may 
define  the  charges  upon  which  its  members  may  be  arraigned  and  tried, 
the  character  of  the  charges  depending  in  most  instances  upon  the  char- 
acter of  the  business,  or  object  for  which  the  corporation  became  a  body 
corporate.  What  was  the  offence  with  which  Samuel  Hill  &  Co.,  was 
charged?  It  was  unmercantile  conduct.  Of  what  did  it  consist?  Of  a 
character  detrimental  to  the  very  existence  of  this  defendant.  I  have 
stated  some  of  the  reasons  for  which  a  corporation  like  the  defendant  be- 
comes incorporated.  It  is  among  other  things  to  establish  a  high  grade 
of  commercial  integrity  and  honor  amv^ng  its  members,  to  advance  the 
interests  of  trade  and  commerce  to  inculcate  just  and  equitable  principles 
among  merchants  in  their  dealings  with  each  other.  The  plaintiff 
here,  a  member  of  the  firm  of  Samuel  Hill  &  Co.,  was  charged 
with  having  bought  of  one  of  its  members,  26,000  pounds  of  pork 
and  with  having  billed  it  to  another  firm  of  business  men  in  Georgia  with 
an  increased  weight  of  nearly  500  pounds,  and  undertaking  to  collect  it, 
and  when  confronted  with  the  fact  that  there  was  a  variance  and  false 
weight,  instead  of  shouldering  the  responsibility  themselves  as  they  ought 
'  to  have  done,  Laidley  &  Co.,  a  member  upon  the  floor  of  the  defendant 
are  brought  into  the  transaction  in  this  that  Hill  &  Co.,  said  that  the  firm 
south  received  that  pork  just  as  it  was  bought  from  Laidley  &  Co.,  Cin- 
cinnati, thus  pointing  to  them  as  persons  conniving  at  a  crime,  for  it  is  a 
crime  in  this  State  to  sell  under  false  weight,  and  seeking  to  cast  the  blame 
from  their  shoulders  and  lodge  it  upon  the  shoulders  of  Laidley  &  Co. ; 
Hence  it  was  this  charge  was  preferred,  first,  unmercantile  conduct  in  buy- 
ing pork  at  one  weight  and  selling  it  at  another  immediately  thereafter 
which  was  a  false  weis^ht.  .^^econdly,  in  imputing  this  charge  or  delin- 
quency or  crime  to  Laidley  &  Co.  Now  looking  at  the  n  cord  of  thia  trial  be- 
fore this  board  of  officers,  we  think  that  the  charge  was  sufficiently  speci- 
fic against  Samuel  Hill  &  Co.,  we  think  that  the  charge  was  one  within 
the  meaning  of  its  constitution,  by-laws  and  regulations,  and  we  are  of 
the  opinion  that  Samuel  Hill  &  Co.  had  a  fair  trial  before  the  board  of  offi- 
cers, composed  of  men  of  high  character  and  standing  as  merchants  of 
this  city — a  forum  assented  to  by  Mr.  Blumenthal  and  Mr.  Hill  when  they 
became  members.  It  does  not  appear  from  the  record  that  there  was  any 
malice  on  the  part  of  these  triers  against  Samuel  Hill  &  Co.,  and  we  are 
satisfied  from  the  examination  of  that  record,  that  these  charges  and  cer- 
tainly the  charge  of  consigning  pork  under  a  false  weight  to  Atlanta  was 
sustained  by  the  weight  of  competent  evidence  in  the  case. 

It  appears  from  the  testimony  when  we  examine  the  record  before 
the  board  of  officers,  it  fa/rly  is  to  be  inferred  from  it  that  this  was  not  a 
mistake,  tRis  456  pounds  m  the  shipment  to  Atlanta,  and  looking  at  the 
letter  of  Mr.  Fears,  it  seems  that  this  new  firm  outstripped  everybody  else 
in  selling  goods  of  this  character  in  the  south ;  that  it  had  been  dealing 
with  Mr.  Fears  only  since  January  last,  that  there  were  too  many  mis- 
takes, that  occurred  all  on  one  line  of  through  freights,  to  have  been 
considered  as  mere  mistakes.  It  would  seem  that  there  had  been  a  sys- 
tematic plan  arranged  upon  the  part  of  this  firm  of  buying  at  one  weight, 
a  proper  weight,  and  selling  nt  another  or  false  or  lighter  weight.  In  no 
case  did  this  firm,  although  the  record  develops  three  or  four  instances  of 
this  short  weight  inside  ot  three  or  four  months,  stand  a  suit  but  invar- 
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iably  settled.  Thus  it  was  that  the  board  of  officers  decided  by  a  proper 
majority  that  the  charge  had  been  sustained  against  plaintiff  in  this  case, 
Mr.  Blumenthal,  member  of  the  firm  of  Samuel  Hill  &  Co.,  but  that  Sam- 
uel Hill  did  not  participate  in  the  wrong,  and  therefore  they  acquitted  him. 
Some  objections  were  made  during  the  progress  of  this  trial,  that  the 
board  of  officers  had  no  right  to  pronounce  such  a  judgment,  but  that  if 
they  found  Blumenthal  guilty,  it  was  the  duty  of  the  board  to  expel  both 
or  suspend  the  whole  firm.  The  record  presented  by  the  trial  court  shows 
that  since  the  amendment  of  the  constitution  as  last  amended  in  1874,  it 
has  been  the  custom  in  trying  a  firm  for  delinquencies  of  this  or  any  other 
kind,  to  try  the  whole  firm,  but  it  it  be  found  that  one  member  of  the 
firm  is  more  guilty  than  the  other  to  grade  the  punishment,  and  if  they 
can  find  one  ring-leader,  the  severest  punishment  is  put  upon  him,  and 
upon  any  other  not  so  delinquent,  and  a  lij^hter  punishment,  it  there  be  any 
member  of  the  firm  not  implicated  very  justly  to  acquit  him.  This,  it 
appears  from  the  testimony  of  Mr.  Rowland,  as  well  as  from  Reed,  has 
been  the  custom  followed  in  the  trial  of  cases  before  this  board  since  1874, 
and  we  think  it  not  an  improper  custom,  nor  one  contrary  to  public  pol- 
icy. Therefore  it  is  that  we  have  reached  the  conclusion  that  when  the 
plaintiff  rested  his  case  in  the  trial  court,  it  having  appeared  that  the  de- 
fendant had  lawfully  vested  the  power  in  the  board  of  officers  to  try  mem- 
bers for  delinquencies,  and  for  offences  of  the  character  of  which  Samuel 
Hill  &  Co.  had  been  charged  and  the  board  of  officers  having  tried  the 
charge  preferred  against  this  firm,  the  firm  having  had  due  notice  of  it, 
having  appeared  at  the  trial,  and  the  evidence  having  sustained  the 
charges,  being  such  as  it  was  in  the  power  of  the  defendant  to  determine 
as  an  offence  for  which  a  member  might  be  expelled,  and  in  fact  it  being 
an  offence  over  which  the  corporation  it  might  be  said,  possessed  the  in- 
herent power  to  expel  a  member,  and  there  being  no  evidence  tending  to 
show  any  malice  on  the  part  of  the  board,  and  the  firm  having  had  a  fair 
trial  before  the  board,  and  the  charges  having  been  sustained  by  a  fair  pre- 
ponderance of  the  evidence,  it  left  nothing  for  the  jury  to  pass  upon. 
And  in  our  opinion,  therefore,  there  being  nothing  at  all  for  the  jury  to 
pass  upon,  a  motion  to  arrest  the  case  from  the  jury  was  properly  made 
and  the  court  did  not  err  in  sustaining  it,  and  the  judgment  of  the  court 
below  is  affirmed. 

O'Connor,   Glidden  &   Burgoyne,  for   plaintiff  in   error. 

Hoadley,  Johnson  &  Colston,  contra. 


86  CONTRACTS  IN  RESTRAINT  OF  TRADE. 

[Hamilton  Common  Pleas,  1883.] 
JAMES  H.  EMPSON  v.  FREDERICK  BISSINGER  AND  WIFE. 

1.  An  flcri^eem^nt  on  sale  of  a  business  not  to  en^a^^e,  "directly  or  Indirectly/' 

in  the  same  business  for  llye  years  in  such  city,  is  broken  by  acting  as  man- 
ager  or  employe  in  a  competing  busineee  in  the  same  dty  or  in  other  places 
where  the  articles  miade  are  designed  for  sale  in  such  city. 

2.  If  a  main's  wife  carry  on  such  business,  employing  him  on  a  salary  or  giyin^; 

him  support  in  lieu  of  salary*  is  a  mere  evaaion,  and  he  will  be  enjoined 
from  assisting  her  and  she  from  employing  him  or  selling  goods  made  by 
him  elsewhere. 


630  OHIO  DECISIONS.  Vol.  DC. 

Hamilton  Commoii  Pleas  Court  86 

CONNER,  J. 

The  petition  sets  forth  that  the  plaintiff  was  induced  by  Frederick 
Bissinger  and  his  wife  to  purchase  a  confectionery  and  candy  business, 
carried  on  by  them,  on  Fourth  street,  the  consideration  being  $4,000;  that 
Bissinger  pledged  himself  not  to  engage  in  that  business,  directly  or  in- 
du-ectly,  or  any  branch  thereof,  in  thexity  of  Cincinnati,  for  the  period  of 
five  years;  that  the  consideration  of  $4,000  was  paid,  and  Bissinger  left  the 
city,  going  east,  but  returned  to  Cincinnati  in  about  one  year;  that  about 
the  same  time  business  was  opened  at  two  points  in  this  city  by  Mrs.  Bis- 
singer, and  that  her  husband  was  inteiested  in  it.  The  plaintiff  prays  for 
an  injunction  and  claims  damages. 

Frederick  Bissinger  files  a  separate  answer,  admitting  the  execution 
of  the  contract  and  the  payment  of  the  money,  but  denying  that  he  was 
connected  with  the  business  carried  on  by  his  wife,  which  he  alleges  was 
her  sole  and  separate  property,  his  only  connection  therewith  being  that 
of  an  employee  at  $25  a  week  for  a  few  weeks.  The  wife  answered  to  the 
same  effect,  she  also  alleging  that  she  was  not  a  party  to  the  contract,  and 
that  the  business  was  her  individual  propeny,  free  from  the  control  or 
interest  of  her  husband. 

The  state  of  facts  before  the  filing  of  the  petition  were  these:  Freder- 
ick Bissinger  was  a  manufacturer  of  fine  French  candies  in  this  city,  where 
he  built  up  an  extensive  and  valuable  business,  his  candies  acquiring  a 
well  established  reputation.  E.npson  knowing  of  the  reputation  Bissinger 
had  acquired  in  his  business,  concluded  to  purchase  the  same,  and  did  so, 
for  the  agreed  sum  of  $4,000.  Previous  to  the  sale,  Mrs.  Bissinger  was 
the  chief  saleslady  in  the  store,  her  husband  rarely  appearing,  but  devot- 
ing his  tim^  and  attention  to  the  manufacture  of  what  was  known  as  a 
very  fine,  high  grade  of  candy.  The  contract  under  which  Empson  pur- 
chased contained  a  clause,  by  which  Bissinger  agreed  that  he  would  not, 
directly  or  indirectly,  engage  in  any  branch  of  the  said  business  in  Cin- 
cinnati, within  five  years  from  the  djtle  ol  the  agreement,  and,  in  consid- 
eration of  this  transfer  of  property  and  good  will,  Empson  paid  the  mon- 

Contracts  of  this  description  are  in  restraint  of  trade,  are  opposed  to 
ey. 

public  policy,  and  £re  not  encouraged.  The  language  of  the  Supreme 
Court  in  Thomas  v.  Admr.  of  Miles,  3  O.  S.,  274,  is  the  strongest  Ian- 
gauge  with  respect  to  contracts  in  restraint  of  trade  that  I  have  met  with, 
and  I  question  whether,  if  the  Supreme  Court  were  passing  upon  the  ques- 
tion now,  it  would  use  such  forcible  and  vigorous  language  as  it  did  then. 
In  i^ange  v.  Werk,  2  O.  S.,  519;  that  court  remarks  that  **ali  contracts  in 
restraint  of  trade  are  opposed  to  public  policy  and  void,  and  those  in  par- 
tial restraint  are  alsj  illegal,  unless  there  is  a  valuable  consideration,  and 
good  reasons  appear  for  entering  into  the  contract.  Before,  then,  such  a 
contract  can  be  enforced,  it  must  appear  from  the  pleadings  and  proof, 
first,  that  the  restraint  ii  partial;  second,  thit  it  is  founded  upon  a  valuable 
consideration;  and,  tliird,  that  the  contract  is  reasonaole,  and  not  op- 
pressive." There  is  no  question  that,  in  tins  case,  the  restraint  was  par- 
tial, limited  to  C^'icinnati,  and  limited  to  five  years,  and  no  question  that 
it  was  founded  ujcn  a  valuable  consideration.  Mrs.  Bissinger  testifies 
that  the  good  will  was  worth  l11  the  sum  that  was  paid  for  it.  The  chief 
consideration  was  for  the  good-will,  the  stock,  fixtures  and  machinery 
being  all  of  trifling  importance  compared  with  the  good-will,  and  Bis- 
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singer,  before  the  suit  was  brought  stated  that  another  confectionery 
would  have  given  more  than  double  that  amount. 

It  was  undisputed  that  the  Bissingers  went  to  Boston,  and  remained 
away  more  than  a  year;  that  Bissinger  lost  his  money,  and,  becoming  in- 
volved, desired  to  return  to  Cincinnati  and  re-open  his  business.  He  first 
requested  a  loan  of  money  from  Mr.  Empson,  which  was  refused, 
occasion  being  taken,  also,  to  remind  Mr.  Bissinger  that  he  could 
not  engage  in  business  here  again.  In  October,  1881,  Mr.  Bis- 
singer addressed  Mr.  Empson  from  Philadelphia,  asking  him  to  relieve 
him  from  the  contract,  but  acknowledging  that  he  was  bound  by  it.  The 
answer  of  Empson  was  a  distinct  refusal  to  waive  the  agreement.  Mad- 
ame Bissinger,  coming  to  Cincinnati  before  her  husband,  concluded  to 
go  into  business,  consulted  some  friends,  and,  among  others  Dr.  Langen- 
beck,  who  knowing  of  the  contract  with  Empson,  concfuded  to  start  the 
business  himself,  and  put  Mrs.  Bissinger  in  charge,  renting  a  store  for 
that  purpose  on  Fifth  street,  and  perhaps  one  on  Race  street.  Dr.  Lan- 
genbeck  found  after  a  time  that  he  could  not  give  his  attention  to  the  bus- 
iness, and  concluded  to  transfer  it  to  Maxlame  Bissinger,  who  thereupon 
took  charge.  Dr.  Langenback  advancing  her  money  until  the  amount 
reached  about  $2,000.  It  appears  Dr.  L.  did  not  have  the  money  himself, 
but  obtained  it  from  his  son  and  wife.  The  only  evidence  of  the  indebted- 
ness to  him  by  Madame  Bissinger  were  two  notes,  signed  by  her  with  an 
endorsement  by  Bissinger  that  the  loan  was  made  with  his  consent.  A 
more  peculiar  loan  than  this  never  came  under  my  observation;  yet  there 
is  no  evidence  of  bad  faith  or  fraud  upon  the  part  of  either.  It  was  how- 
ever, distinctly  in  evidence  that  the  object  in  putting  the  business  in  her 
name  was  to  avoid  the  obligation  of  the  contract  between  Empson  and 
Bissinger.  It  appears  she  had  legal  advice  that  she  had  a  right  to  go  into 
the  business;  that  Langenbeck  had  a  perfect  right  to  loan  her  the  money, 
and  that  there  was  nothing  to  bar  her  or  him  from  using  Frederick  Bis- 
singer in  that  business,  provided  it  was  kept  in  her  name  and  as  her  sepa- 
rate property. 

Under  these  circumstances  the  action  was  brought,  and  the  court 
granted  a  preliminary  order,  restraining  the  husband  and  wife  as  prayed 
for  in  the  petition.  Shortly  after  that  order  was  granted  the  case  was  very 
fully  heard  on  affidavits,  and  the  court  modified  the  injunction  so  as  to  re- 
strain the  husband  from  directly,  or  indirectly,  engaging  in  that  business 
in  Cincinnati,  and  especially  from  managing  or  assisting  in  any  branch  of 
the  business  as  carried  on  by  his  co-defendant  so  as  to  interfere  with  the 
good-will  he  had  sold,  and  enjoined  his  wife  from  selling  any  candy  man- 
ufactured by  her  husband  within  the  city,  and  from  employing  him  in  the 
business  in  this  city.  After  the  modification  of  the  order  the  factory  on 
Fifth  street,  was  closed,  and  Frederick  Bissinger  was  employed  by  his  wife 
to  open  a  factory  and  store  in  Covington,  he  manufacturing  candies  from 
materials  furnished  by  his  wife,  and  these  were  sent  to  the  Race  street 
store  at  Cincinnati,  where  he  was  found  nearly  every  evening,  although 
there  was  no  evidence  to  show  that  he  took  any  active  or  personal  man- 
agement of  that  store. 

It  was  claimed  by  counsel  for  the  plaintiff  that  this  property  was,  in 
fact  and  in  law,  the  property  of  Frederick  Bissinger,  while  on  the  other 
side,  it  was  contended  that  the  business  was  her  sole  and  separate  estate, 
under  her  own  management  and  control,  and  with  the  full  right  to  carry 
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it  on,  and  to  employ  her  husband  in  the  factory  in  Covington,  as  she  could 
have  employed  any  third  party.  I  do  not  deem  it  necessary  to  decide 
whether  this  candy  business,  fixtures,  loan  of  money,  &c.,  was  really  the 
business  of  Frederick  Bissinger,  or  Mrs.  Bissinger's  separate  property, 
but  I  will  iraukiy  s  ly  that  und jr  ihe  decision  ot  Swasey  v.  Antram  &  Co..  24 
O.  S.,  87,  the  husband  is  responsible,  for  the  loan  of  Langenbeck,  and 
being  responsible,  and  the  money  being  used  in  this  business,  it  is  his 
business,.  Madam  Bissinger  testified  that  she  knew  little  or  nothing 
about  the  manufacture  of  line  French  candies,  and  that  all  she  sold  were 
substantially,  the  work  of  her  husband.  There  can  be  no  question  that 
his  peculiar  skill  was  necessary  to  the  manufacture  of  fine  French  candy, 
and  that,  were  it  not  for  his  industry,  the  Race  street  store  could  not  have 
been  supplied,  unless  other  parties  had  been  employed  by  her,  and  none 
were  employed  by  her. 

Does  this  state  of  affairs  amount  to  a  violation  of  the  contract  by  Bis- 
singer  with  Empson?  After  examining  all  the  authorities  I  could 
find  nothing  tending  to  show  what  acts  were  a  violation  of  an  agreement 
of  this  kind,  and  without  taking  the  time  to  read  them,  I  can  safely  say 
there  is  not  an  English  case  in  which  the  words  "directly  or  indirectly" 
are  used,  where  the  court  has  not  held  that  every  act  that  would  tend  to 
affect  the  business  sold  is  a  violation  of  the, agreement.  I  find  two  Amer- 
ican cases,  one  in  Massachusetts  and  a  recent  decision  in  Pennsylvania, 
and  they  fully  bear  out  the  decisions  in  England.  It  was  clearly  held  in 
England  that  a  party  selling  out  a  business  and  binding  himself  not  to  en- 
gage in  it  again,  **directly  or  indirectly,"  cannot  carry  it  on  in  his  own 
name  or  as  employee  for  another.  The  result  of  the  investigation  of  these 
cases  and  comparison  of  the  rulings  there  made,  with  the  facts  of  this  case 
is  to  show  that  there  was  a  constant  violation  of  his  contract  by  Frederick 
Bissinger  from  the  day  the  business  was  opened  here  to  the  day  of  the 
trial.  He  certainly,  under  the  former  order,  could  not  act  as  employee  of 
his  wife  in  Cincinnati,  nor,  in  my  judgment,  in  the  city  of  Covington,  if 
the  goods  were  manufactured  by  him  for  the  purpose  of  being  sold  in 
Cincinnati.  He  had  a  perfect  right  to  engage  in  the  business  in  Coving- 
ton as  owner,  manager,  or  employee,  provided  the  object  of  such  manu- 
facture was  not  to  furnish  goods  to  an  establishment  in  Cincinnati,  which 
would  directly  interfere  with  his  former  contract. 

The  most  serious  question  in  the  case,  however,  is,  as  to  how  far  the 
obligations  and  liabilities  of  the  wife  are  affected  by  that  contract,  and  by 
acts  she  and  her  husband  have  been  committing.  Undoubtedly,  she  has 
a  right  to  go  into  business  in  Cincinnati;  no  question  but  that  she  has  the 
right  to  sell  in  such  establishment  any  grade  of  candy,  provided  that  her 
husband  is  not,  directly  or  indirectly,  engaged  with  her  in  that  business. 
If  he  is,  he  is  to  be  enjoined  and  she  also.  She  can  not  aid  or  abet  him 
in  violating  his  agreement,  when  he  and  she  are  enjoying  the  profits  aris- 
ing from  such  violation. 

Taking  the  whole  case  together  ,there  is  no  question  in  my  mind 
that  the  contract  made  between  John  H.  Empson  and  Frederick  Bissin- 
ger, which  was  limited  as  to  time  and  place,  was  supported  by  a  good 
consideration,  was  fair  and  reasonable,  not  oppressive  in  its  terms,  and 
should  be  enforced.  I  am  satisfied  that  it  was  violated  by  Frederick  Bis- 
singer, and  violated  to  this  extent  by  his  wife,  in  that  she,  whether  the 
business  was  her  own  separate  property  or  not,  has  aided  him  in  break- 


Vol.  IX.  LAW  BULLETIN.  633 

86  Empson  v.  Bissinger  and  Wife. 

ing  tliat  contract — first,  by  employing  him  and  enabling  him  to  manufac- 
ture in  this  city  the  same  grade  of  candy  that  was  made  and  sold  on 
Fourth  street,  and  sold  by  her  in  this  city,  and  afterwards  by  employing 
him  and  enabling  him  to  manufacture  at  Covington  the  same  grades  of 
goods,  and  which  she  also  sold  in  Cincinnati. 

Therefore,  the  order  will  be  that  Frederick  Bissinger  be  enjoined 
from  carrying  on,  directly  or  indirectly,  the  confectionery  business,  or 
any  branch  thereof,  in  Cincinnati;  during  the  term  fixed  by  this  agree- 
ment that  he  shall  be  enjoined  from  acting  as  employee  or  manager  in 
the  manufacture  of  candy  outside  the  city  for  the  purpose  of  being  sold  in 
the  city,  and  that  Mrs.  Bissinger  be  enjoined  from  selling  in  Cincinnati 
candies  manufactured  by  him  wherever  manufactured,  for  the  purpose  of 
being  sold  in  this  market. 

Adam  A.  Kramer,  for  plaintiff. 

J.  F.  Baldwin,  for  defendants. 


92  INJUNCTION— PARTNERSHIP. 

[Allen  Common  Pleas,  1883.] 

EDGAR  B.  HALLADAY  v.  B.  C.  FAUROT,  S.  W.  MOORE  ET  AI,. 

Where  two  members  of  a  private  banking  firm  assist,  against  the  protest  of  the 
other  partner,  iai  organizimg  a  National  banik  in  the  same  city,  take  stock 
in  and  become  officers  of  suoh  bejik,  the  other  partner  is  entitled  to  an 
IniJuaiotion  againist  his  copartners  engaging  in  suoh  competing  business. 

Petition  for  an  injunction. 

HUGHES.  J. 

The  case  before  us  is  one  of  unusual  importance,  as  well  on  account 
of  the  gravity  of  the  interests  involved,  as  the  novelty  of  the  remedy 
sought.  So  far  as  my  own  reading  and  experience  goes  it  is  the  first  case 
in  our  state  where  the  remedy  by  injunction  has  been  invoked  by  one 
partner  against  his  copartners,  the  partnership  still  continuing,  to  restrain 
them  from  engaging  personally,  and  with  their  capital,  in  an  enterprise  in 
the  same  locality,  the  purpose  and  scope  of  which  is  claimed  to  be  similar, 
and  therefore  adverse  to  and  at  variance  with  the  business  and  interests 
of  the  partnership. 

We  are  not  without  the  aid  of  general  principles  as  well  as  adjudica- 
tions elsewhere  to  assist  us  in  arriving  at  just  and  satisfactory  conclus- 
ions, not  forgetful,  by  any  means,  of  the  great  help  afforded  us  by  the 
commendable  research  and  able  arguments  of  counsel  on  both  sides. 

It  is  a  delicate  duty,  and  one  which  we  would  gladly  be  relieved 
from,  to  determine  such  grave  differences  between  neighbors  and  friends, 
but  we  will  not  shrink  from  it  when  our  position  and  the  occasion  de- 
mands, and  having  arrived  at  what  we  believe  to  be  right  and  justice  un- 
der the  law,  dismiss  all  other  considerations  or  consequences. 

In  substance  the  plaintiff  sets  out  in  his  petition  that  on  the  ist  of  Jan- 
uary, two  years  ago,  he  entered  into  a  written  contract  of  partnership  with 
B.  C.  Faurot  and  S.  W.  Moore,  the  principal  defendants,  for  the  purpose 
of  carrying  on  a  general  banking  business  in  the  city  of  Lima,  Ohio,  for 
the  period  of  five  years  from  that  date;  that  immediately  thereafter  the 
business  was  entered  upon  by  the  partnership  and  has  been  so  continued 
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by  it  to  the  present  time,  doing  a  general  banking  business  as  provided 
in  and  contemplated  by  the  partnership  contract,  and  which  business  has 
been  extensive  and  profitable,  with  three  years  yet  unexpired  for  the  con- 
tinuance of  the  partnership;  that  in  violation  of  the  terms  of  said  part- 
nership contract,  and  in  violation  and  disregard  of  the  plaintiff's  rights 
thereunder,  the  defendants,  Faurot  and  Moore,  are  about  to  engage  in  a 
similar  business  in  the  same  locality,  to- wit:  a  National  bank;  that  said 
National  bank  is  in  process  of  organization  and  is  about  to  be  opened  for 
the  purpose  of  doing  a  general  banking  business  by  their  aid,  i)rocure- 
ment  and  assistance,  and  against  his  wishes  and  protest,  and  that  these 
defendants  propose  to  invest  their  capital  in  this  institution  and  to  give  to 
it  their  personal  attention  and  influence. 

It  is  further  alleged  in  the  petition,  in  substance,  that  it  is  the  pur- 
pose of  these  defendants  to  transfer  the  good  will  of  the  partnership,  the 
Allen  County  Bank,  to  the  new  institution  about  to  be  organized,  and 
also  to  withdraw  their  capital  from  the  Allen  County  Bank,  all  of  which 
the  plaintiff  claims  would  result  in  great  and  irreparable  injury  and  dam- 
age to  him,  for  which  he  has  no  adequate  remedy,  other  than  that  sought 
by  this  proceeding  to  restrain  and  enjoin  them. 

There  are  other  persons  joined  as  defendants  with  Faurot  and  Moore, 
who  are  described  in  the  petition  as  being  in  connection  with  Faurot  and 
Moore  in  the  organization  of  the  Lima  National  Bank,  and  it  is  sought  to 
enjoin  them  also  from  engaging  with  Faurot  and  Moore  in  the  organi- 
zation and  carrying  on  of  the  new  bank.  I  shall  now  only  deal  with 
Faurot  and  Moore  as  the  principal  defendants. 

These  principal  defendants  have  answered  and  in  substance  they  ad- 
mit the  partnership  contract,  the  engaging  in  and  carrying  on  of  the  part- . 
nership  business  to  the  extent  and  with  results  substantially  as  claimed  by 
the  plaintiff,  that  they  have  engaged  in  the  organizatioil  of  a  National 
Bank  in  the  city  of  Lima,  Ohio,  proposing  to  do  a  general  banking  bus- 
iness in  that  locality;  that  they  have  subscribed  to  the  capital  stock  there- 
of, and  claim  that  the  same  was  fully  organized  at  the  time  of  the  filing  of 
plaintiff's  petition  in  this  case;  that  they  have  accepted  respectively  the 
positions  of  vice  president  and  president  in  said  National  Bank,  and  that 
numerous  other  persons  have  invested  capital  with  them  in  said  institu- 
tion, and  that  the  granting  of  an  injunction  now,  as  sought  for  in  this 
case,  will  in  effect  suspend  the  operations  of  said  National  Bank,  and 
thereby  work  great  and  irreparable  injury  to  all  interested  therein.  They 
deny  their  purpose  to  transfer  the  good-will  of  the  Allen  County  Bank  to 
the  new  institution.  They  also  deny  their  purpose  to  withdraw  their  cap- 
ital from  the  Allen  County  Bank,  which  last  fact  is  admitted  by  the  reply 
of  the  plaintiff,  so  that  that  question  is  now  out  of  the  case.  These  de- 
fendants further  allege  that  the  plaintiff,  Halladay,  at  the  time  he  went 
into  the  partnership,  was  the  owner  of  ten  shares  of  the  capital  stock  of 
the  First  National  Bank  of  Lima —  a  rival  institution — which  he  agreed 
to  dispose  of,  but  did  not,  ^nd  continues  to  own  and  hold  it  Halladay, 
by  reply  admits  the  ownership  of  this  stock  as  alleged,  but  says  in  sub- 
stance that  he  has  so  owned  and  held  it  with  the  knowledge  and  consent 
of  these  defendants. 

These  are  the  issues,  in  substance,  made  by  the  pleadings.  Appl)ring 
the  proofs  adduced  to  these  issues,  shall  n  temporary  injunction  be  grant- 
ed? 
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That  we  may  properly  understand  the  status  of  these  parties  before 
the  court,  it  is  highly  pertinent  to  inquire  in  the  first  place,  what  is  this 
contract  of  partnership  between  them?  What  was  the  scope  and  extent 
of  the  business  intended  to  be  done  thereunder,  and  what  was  reasonably 
and  necessarily  in  the  contemplation  of  the  parties  to  the  contract  at  the 
time? 

In  these  particulars  the  contract  in  terms  provides:  "That  B.  C.  Fau- 
rot,  S.  W.  Moore,  and  F.  B.  Halladay  agree  and  do  hereby  form  and  be- 
come a  partnership  under  the  name  and  style  of  the  Allen  County  Bank, 
for  the  purpose  of  carrying  on  a  general  banking  business  in  Lima,  Allen 
county,  Ohio.  And  it  is  agreed  that  said  partnership  shall  continue  for 
the  term  of  five  years  from  January  ist,  1881,  and  as  much  longer  as  said 
parties  may  agree.  It  is  agreed  that  the  officers  of  said  bank  shall  be: 
B.  C.  Faurot  President;  S.  W.  Moore,  Vice  President,  and  E.  B.  Halladay 
Cashier.  The  capital  stock  shall  be  $8,000,  of  which  B.  C.  Faurot  agrees 
to  furnish  $2,000,  S.  W.  Moore  $4,000  and  E.  B.  Halladay  $2,000,  &c." 
Annual  settlements  were  to  be  made  at  the  end  of  each  year,  and  after 
the  payment  of  all  expenses  and  salaries  the  surplus  earnings  were  to  be 
divided  in  proportion  to  capital  invested.  Moore  was  to  receive  a  salary 
of  $1,200  and  E.  B.  Halladay  a  salary  of  $1,000  per  year,  and  both  to  de- 
vote their  entire  time  to  the  business.  B.  C.  Faurot  was  to  receive  no  sal- 
ary, and  "is  not  required  to  be  an  active  member  of  said  firm." 

By  their  contract  they  were  to  do  a  general  banking  business  in 
Lima,  Ohio.  What  is  meant  by  this  term  "general  banking  business" 
has  not  been  made  the  subject  of  special  proof,  and  must  be  determined 
from  what  may  be  regarded  as  "common  knowledge,"  and  by  legal  defi- 
nition. From  these  sources  we  are  not  at  a  loss  to  determine  with  rea- 
sonable accuracy  what  was  in  the  contemplation  of  the  parties  to  this  con- 
tract. 

The  partnership  was  to  be  engaged  generally  in  the  business  of  re- 
ceiving deposits,  loaning  money,  buying  and  selling  cxdhange,  discount- 
ing promissory  notes,  buying  and  selling  securities,  making:  collections 
and  doing  the  various  other  things  for  profit,  usually  lone  in  such  insti- 
tutions, in  the  city  of  Lima,  and  with  its  citizens  and  surrounding  com- 
munity, for  the  period  of  five  years  positively,  and  longer  if  they  could  so 
agree.  They  were  to  hold  themselves  out  to  the  public  for  all  such  bus- 
iness as  legitimately  belonged  to  that  kind  of  an  institution — all  that  they 
might  gather  in  by  their  personal  skill  and  ability  in  the  management  of 
the  business  and  their  well  known  financial  responsibility.  Mr.  Faurot 
alone  is  relieved  by  the  contract  from  the  duties  of  an  active  worker,  but 
not  from  other  duties,  which  were  perhaps  equally  valuable  to  the  firm, 
both  in  their  own  and  in  the  estimation  of  the  public.  It  is  clearly  within 
the  scope  of  this  contract  that  each  member  of  the  firm  should  use  reason- 
able effort  and  personal  influence  to  secure  the  confidence  and  patronage 
of  the  general  public  for  the  firm  during  the  contracted  time  or  its  contin- 
uance. 

It  is  a  well  known  doctrine,  that  there  are  many  things  to  be  looked 
to  in  the  interpretation  and  enforcement  of  contracts,  and  peculiarly  so 
in  contracts  of  partnership,  which  are  implied  by  the  law,  altlicaigh  not 
specifically  set  out  in  the  written  articles.  I  have  gathered  from  the  au- 
thorities what  is  implied  and  understood  by  the  law  in  these  matters  of 
partnership  contracts,  whether  expressed  in  the  written  contracts  or  not. 
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They  are  classed  under  two  heads :  First — Those  requirements  and  duties 
of  copartners  which  are  positive  in  their  character.  Under  this  rriay  be 
embraced  personal  service,  personal  attention  and  good-will;  contribu- 
tion and  continuance  of  capital,  when  capital  is  required;  lafood  faith  to 
the  full  extent  in  all  dealings  with  partnership  property  or  business,  and 
all  these  to  continue  in  force  and  unimpaired  during  the  continuance  of 
the  partnership;  devotion  to  the  business  and  true  interests  of  the  partner- 
ship for  the  common  benefit  of  all,  and  such  reasonable  skill,  diligence 
and  sound  judgment  as  the  parties  are  capable  of.  Second — Such  re- 
quirements and  duties  as  are  negative  in  their  character  These  are  com- 
prehensively stated  by  Story,  in  his  invaluable  work  on  Partnerships,  in 
substance  as  follows:  "A  partner  is  not  at  liberty  to  deal  on  his  own  pri- 
vate account  in  any  matter  or  business  which  is  obviously  at  variance  with 
or  adverse  to  the  business  or  interests  of  the  partnership;  nor  to  engage 
in  any  other  business  or  speculation  which  must  necessarily  deprive  the 
partnership  of  a  portion  of  the  skill,  industry,  diligence  or  capital  which 
he  is  bound  to  employ  therein." 

These' duties  and  requirements  are  engrafted  by  the  law  upon  ever>* 
contract  of  partnership,  whether  expressed  therein  or  not,  to  the  full  ex- 
tent that  the  nature  of  the  business  to  be  engaged  in  would  reasonably 
require.  And  every  partner  is  bound  to  obey  and  perform  them  diligent- 
ly and  in  good  faith,  unless  specially  exempted  therefrom  by  the  express 
terms  of  the  articles  of  copartnership.  In  this  regard  contracts  of  part- 
nership are  found  to  differ  very  essentially  from  contracts  made  between 
persons  not  thus  confidentially  associated. 

Keeping  these  landmarks  well  In  view,  let  us  test  the  case  before  us. 
Under  the  written  contract  heretofore  referred  to,  the  parties  have  ac- 
tively and  in  good  faith,  engaged  in  the  bu.siness  contemplated,  for  two 
years,  with  results  which  would  seem  to  be  gratifying  and  satisfactory, 
leaving  three  years  unexpired  time  in  \Nliich  to  continue  under  their  con- 
tract. 

What  would  be  the  effect  upon  this  plaintiff,  or  the  Allen  County 
Bank,  and  who  would  be  responsible  for  it,  if  Messrs.  Faurot  and  Moore 
are  permitted  to  do  the  things  complained  of  against  them,  some  of  which 
have  already  been  done,  others  by  their  own  admission,  they  are  about  to 
do?  The  proofs  are  undisputed  that  B.  C.  Faurot  has  subscribed  to  the 
capital  stock  of  the  Lima  National  Bank,  $25,000,  and  S.  W.  Moore, 
$30,000;  that  in  the  organization  of  that  bank  and  in  the  selection  of  oflB- 
cers  preliminary  to  the  transaction  of  business,  S.  W.  Moore,  has  been 
chosen  president  and  B.  C.  Faurot  vice-president,  and  that  the  two  own 
and  control  a  majority  in  amount  of  all  the  capital  stock  in  said  National 
Bank.  Now  it  would  seem  to  me  superfluous  to  suggest  that  the  posi- 
tions which  these  two  parties  are  to  occupy  in  the  new' bank  ?re  utterly 
inconsistent  with  and  antagonistic  to  their  positions  and  contract  duties  in 
the  Allen  County  Bank. 

In  the  new  organization  personal  service  is  contemplated  necessarifv 
by  the  positions  which  they  have  respectively  accepted,  and  that,  too,  of 
a  high  and  responsible  character.  Good-will  and  personal  influence  are 
also  contemplated  and  required  in  their  new  relation.  They  cannot  be 
extended  to  both  the  old  and  the  new,  to  the  extent  and  in  that  good 
faith  which  each  has  a  right  to  demand. 
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If  then  these  matters  of  personal  service,  good-will,  personal  en- 
deavor and  influence  cannot  be  given  in  full  to  both,  where  will  they  be 
expected  to  gravitate?  Woud  it  be  to  the  Allen  County  Bank,  to  look 
after  and  help  the  $6,000  capital,  or  to  the  Lima  National  Bank,  to  look 
after  and  help  the  $55,000  capital?  As  a  business  proposition  it  would 
not  be  difficult  to  tell  how  the  defendants  would  answer  this  inquiry.  By 
a  necessary  law  of  gravitation,  so  to  speak,  these  necessary  and  valuable 
adjuncts  to  a  successful  business,  would  be  drawn  away  in  a  direction 
greatly  to  the  prejudice  of  the  plaintiff  and  the  Allen  County  Bank. 

But  in  addition  to  these  Mr.  Moore  contracts  to  be  the  Vice-Pres- 
ident of  the  Allen  County  Bank,  and  an  active  worker  therein  for  the  per- 
iod of  three  years  yet  unexpired.  How  can  he  consistently  be  this,  and 
at  the  same  time  be  the  first  officer  of  the  Lima  National  Bank?  Such 
positions  might  not  seem  to  be  so  inconsistent  in  a  large  city,  where  there 
are  a  multitude  of  banks,  and  the  rivalries  of  business  and  investments  are 
not  so  much  marked  and  felt,  but  even  there,  I  should  take  it,  they  would 
be  regarded  as  not  very  consonant.  But  in  our  small  community,  it  is  a 
well  known  fact  that  bank  presidents  are  the  active  workers  of  their  res- 
pective institutions,  and  the  two  positions  about  to  attrch  to  Mr.  Moore 
are  inconsistent  with  the  idea  of  active  and  faithful  work  in  both.  And  so 
also  it  may  be  said  of  Mr.  Faurot,  but  not  perhaps  to  the  same  extent. 

It  is  claimed  by  the  defendants,  and  conceded  by  the  plaintiff,  that 
the  defendants  do  not  intend  to  withdraw  their  $6,000  capital  from  the 
Allen  County  Bank,  but  they  do  not  say  that  they  will  not  personally  en- 
gage with  the  Lima  National  Bank.  What  would  be  the  effect  upon  the 
Allen  County  Bank  to  place  under  the  control  of  the  defendants,  this 
National  Bank,  with  its  capital  of  $100,000,  with  Moore  as  President  and 
Faurot  as  Vice-President,  backed  with  their  immense  wealth,  as  against 
Mr.  Halladay  standing  alone  with  his  $8,000  capital  in  the  Allen  County 
Bank,  divested  of  their  good-will,  influence  and  personal  endeavor,  for 
these  will  necessarily  follow  their  persons  and  their  capital? 

It  would  seem  to  me  that  he  would  be  without  the  range  of  a  possible 
business,  such  as  he  has  a  right  to  claim  and  expect  under  his  partner- 
ship contract.  He  could  not  hope  for  such  a  business  as  would  be  either 
profitable  or  satisfactory.  By  that  which  is  proposed  to  be  done  by  the 
defendants,  unless  restrained  by  the  interposition  of  the  law,  the  Allen 
County  Bank  would  be  left  soulless  and  lifeless,  as  a  skeleton  without 
flesh  or  blood. 

Various  reasons  are  urged  on  behalf  of  the  defendants,  against  the 
allowance  of  the  injunction,  which  we  will  consider  in  their  orders  as  pre- 
sented. 

First  that  an  injunction  will  not  be  granted  where  there  is  a  complete 
and  adequate  remedy  at  law,  and  that  such  a  remedy  exists  in  favor  of  the 
plaintiff.  The  legal  propositition  stated  is  one  well  known  to  the  pro- 
fession, and  universally  recognized  and  adhered  to  by  courts  of  equity, 
but  the  facts  in  the  case  do  not  in  my  judgement  support  the  claim  that 
there  is  a  complete  and  adequate  remedy  for  the  plaintiff  by  an  action  at 
law  for  damages  for  the  breach  of  contract. 

It  is  an  equally  well  established  rule  of  law  that  one  partner  cannot 
sue  another  partner  at  law  to  recover  unliquidated  damages,  for  a  breach 
of  the  partnership  contract,  until  after  a  dissolution  of  the  partnership. 
So  that  the  plaintiflF,  if  he  is  damaged  by  the  acts  of  the  defendants,  can- 
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not  have  a  present  remedy  for  the  redress  of  his  wrongs  without  a  dis- 
solution of  the  partnership.  His  remedy  would  lack  completeness  in  that 
partcular  in  the  outset.  If  he  goes  into  court  and  himself  asks  for  a  dis- 
solution of  the  partnership  as  a  precedent  and  indispensable  conditions  to 
the  recovery  of  damages,  he  places  himself  in  the  unfortunate  position  of 
having,  by  his  own  act,  compelled  a  dissolution  of  the  partnership — a  po- 
sition, in  my  judgment,  would  bar  his  right  to  recover  damages  for  the 
future  time  contemplated  by  the  contract  of  partnership. 

The  incompleteness  and  inadequacy  of  his  remedy  are  at  once  appar- 
ent from  this  view  of  the  case. 

But  suppose  that  the  partnership  should  be  now  dissolved,  for  any 
reasons  not  traceable  to  the  motion  or  volition  of  the  plaintiff,  or  that  he 
should  delay  his  redress  till  the  expiration  of  three  years,  leaving  the  de- 
fendants to  do  the  things  complained  of  against  them,  and  then  or  now 
bring  his  action  for  damages  for  the  breaches  of  the  contract.  Would  his 
remedy  be  complete  or  adequate?  Who  can  estimate  with  sufficient  cer- 
tainty and  exactness  as  to  secure  justice  between  the  parties,  the  damages 
which  the  »>laintiff  would  have  sustained?  Who  can  measure  the 
effect  mat  would  be  produced  upon  the  business  and  interest 
of  the  Allen  County  Bank,  by  the  conduct  reasonably  to«  be  ex- 
pected from  and  the  positions  about  to  be  assumed  by  these  defendants,  in 
and  with  reference  to  the  new  institution?  Suppose  they  remain  silent, 
and  do  nothing  to  withdraw  business  and  patronage  from  the  Allen 
County  Bank.  Less  than  this  could  not  be  expected  of  any  rational  bus- 
iness man.  Who  can  estimate  in  dollars  and  cents,  the  effect  of  their  si- 
lence and  indifference  upon  the  partnership  business?  Silence  and  in- 
difference would  be  a  violation  of  their  duties  to  the  plaintiff.  What  man 
could  go  onto  the  witness  stand  and  tell  the  court  and  jury  the  amount  of 
these  damages,  whether  great  or  small?  Business  fluctuates ;  one  year 
the  business  is  large  and  profitable,  another  it  is  smaller  and  less  profit- 
able, it  may  be  without  profit.  The  proof  shows  that  for  the  two  years 
past,  one  yielded  a  profit  of  $13,000,  the  other  'ess  than  $4,000  to  the 
partnership.  Which  year  would  we  take  as  a  stan«1ard  to  estimate  from? 
What  rule  and  guide  would  a  court  give  to  a  jury  from  which  to  estimate 
and  fix  the  damages?  No  rule  and  measure  has  yet  been  devised  by 
courts  that  would  insure  accuracy  and  fairness.  I  am  unable  to  see 
wherein  the  remedy  at  law  for  damage  is  complete  and  adequate. 

Again  it  is  urged,  as  a  corollary  of  the  proposition  just  discussed, 
that  it  IS  not  enough,  that  the  remedy  at  law  for  damages  should  be 
doubtful,  or  that  the  damages  threatened  are  probable,  a  strong  case  must 
be  made — one  based  upon  facts  which  will  clearly  warrant  the  exercise  of 
such  high  powers.  Sufficient  has  already  been  said  to  indicate  pretty 
clearly  my  conclusions  upon  this  proposition.  The  case  is  certainly  a 
stronj^  one,  and  calls  loudlv  npon  a  court  of  equity  to  interfere  to  the 
end  that  justice  and  good  faith  may  be  secured. 

It  is  further  urged  against  the  allowance  of  this  injunction,  that  it  is 
sought  thereby  to  restrain  the  personal  conduct  of  the  parties  and  their 
right  of  investment.  Such  is  the  very  purpose  and  definition  of  an  in- 
junction as  embodied  in  our  statute,  and  such  the  consequence  of  almost 
every  adjudicated  case  where  injunctions  have  been  allowed.  And  es- 
pecially is  this  so  in  cases  of  partnerships.  (See  Collyer  on  Partnerships- 
page  162 ;  also  4  W.  L.  Mo.,  567,  case  cited  by  defendant's  counsel) 
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Individual  freedom  in  these  particulars  is  controlled  and  circum- 
scribed by  the  law,  to  the  end  that  contracts  shall  not  be  violated  and  the 
rights  of  others  disregarded.  And  the  cases  are  numerous  where  this 
power  of  restraint  has  been  exercised  to  control  investments,  where  such 
restraint  was  necessary  to  enforce  justice  and  secure  good  faith.  This 
restraining  power  is  exercised  with  much  more  freedom  and  frequency 
in  matters  growing  out  of  partnership  relations,  than  in  other  matters,  and 
the  reasons  therefore  are  potent  and  numerous. 

By  way  of  illustration  the  subject  of  contracts  in  restraint  of  trade 
has  been  referred  to  and  commented  upon  by  counsel  for  the  defendants. 
The  analogy  between  this  class  of  contracts,  and  those  of  partnerships,  is 
not  so  close  and  striking  as  to  call  for  much  consideration  or  comment. 
True,  the  former  class  of  contracts  is  not  much  favored  by  the  law,  but 
they  are  uniformly  respected  and  enforced  by  courts,  when  they  are  rea- 
sonable in  their  nature,  lawful  in  their  subject  matter,  and  properly  limit- 
ed as  to  time  and  territory ;  and  courts  of  equity  will  restrain  their  viola- 
tion, where  the  remedy  at  law  for  damages  would  be  uncertain  and  inade- 
quate. Contracts  of  partnership  rest  upon  a  higher  plane  of  business 
morals  then  these,  and  receive  much  greater  respect  and  consideration 
from  courts. 

It  is  further  urged  against  the  allowance  of  this  injunction,  that  it  is 
in  effect,  an  attempt  to  compel  specific  performance  of  the  contract  of 
partnership,  which  would  not  be  decreed  upon  the  facts  proven.  It  can 
hardly  be  expected  that  the  defendants  should  escape  upon  this  ingenious 
pretext.  I  am  aware  that  courts  of  equity  rarely  attempt  to  do  a  vain 
thing,  and  hesitate  to  decree  specific  performance,  where  the  results  of 
such  decree  would  be  fruitless.  But  such  decrees  have  been  made  by 
courts  of  high  standing,  compelling  the  specific  performance  of  partner- 
ship contracts,  where  the  circumstances  clearly  indicated  that  the  party 
was  without  a  complete  and  adequate  remedy  at  law,  for  damages. 
There  is  a  marked  difference,  both  in  remedy  and  result,  between  decree- 
ing specific  performance,  and  restraining  the  violation  of  a  contract.  In 
the  one  case  the  result  may  be  fruitless,  and  the  court  powerless,  upon  the 
familiar  illustration  that  "you  may  lead  a  horse  to  water  but  you  cannot 
make  him  drink."  In  the  other  case  the  restraining  decree,  and  its  ef- 
fects, may  be  sufficient  inducement  to  the  party  to  fulfill  in  good  faith, 
the  requirements  of  his  contract.  If  not,  it  is  always  within  the  power  of 
the  court  to  punish,  as  for  contempt,  any  positive  violation  of  the  terms 
of  the  decree.  There  is  magic,  oftentimes,  even  in  the  fact  of  such 
power  without  its  exercise. 

TTie  fact  that  the  plaintiff,  Halladay,  has  had,  during  the  continuance 
of  this  partnership  and  still  has  $i,ooo  of  the  capital  stock  of  the  First  Na- 
tional Bank  of  Lima — ^  rival  institution — is  also  urged  as  an  excuse  for 
the  defendants  and  as  a  reason  why  the  relief  sought  should  not  be  granted 
to  the  plaintiff.  And  the  familiar  maxims  of  the  law,  for  which  I  pro- 
fess to  have  a  high  reverence,  are  to  our  remembrance,  "He  who  seeks 
equity  must  do  equity."  "He  who  comes  into  a  court  of  equity  asking 
the  interposition  of  its  strong  arm  in  his  behalf  must  come  with  clean 
hands,  and  free  taint  of  wrong  to  the  party  against  whom  he  seeks  relief." 
If  the  proof  satisfied  me  that  this  fact,  or  the  conduct  of  Halladay  in  refer- 
ence to  this  matter,  had  resulted  in  any  substantial  wrong  to  the  defend- 
ants, or  the  partnership,  I  should  certainly  deny  him  any  relief,  no  matter 
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how  serious  its  denial  might  be  to  him.  But  it  is  not  claimed,  either  by 
the  pleadings  or  the  proofs,  that  any  wrong  or  injury  has  been  occasioned 
to  them  or  the  partnership  by  the  plaintiff's  ownership  of  this  stock. 
Nor  is  it  claimed  that  Halladay,  to  any  degree,  failed  in  his  duties  to  the 
partnership,  on  that  or  any  other  account,  or  that  his  affections  were  on 
that  account  divided  to  any  damaging  extent  between  the  two  institutions. 
Relatively  speaking  the  fact  appears  very  insignificant,  and  does  not  chal- 
lenge any  serious  consideration.  So  it  must  have  been  regarded  by  the 
parties  themselves,  as  their  affidavits,  clearly  show.  If  so  why  not  call 
upon  the  court  to  give  it  such  weight  and  prominence?  Again  it  is  urged 
with  great  earnestness,  that  the  laches  of  the  plaintiff  in  seeking  his  rem- 
edy has  been  such,  that  the  relief  sought,  ought  not  to  be  granted,  even 
though  he  might  otherwise  be  entitled  to  it.  And  it  is  claimed  by  the  de- 
fendants that  the  plaintiff  had  full  knowledge  of  their  purposes  and  doings 
with  reference  to  the  proposed  National  Bank,  and  made  no  active  oppo- 
sition thereto  until  it  was  fully  organized  for  business.  The  proofs  do  not 
sustain  this  claim.  Glancing  at  the  history  of  this  matter  as  between 
these  parties,  the  proof  shows  that  some  months  before  active  steps  were 
taken  for  the  organization  of  this  National  Bank,  the  subject  of  converting 
the  Allen  County  Bank  into  a  National  Bank,  and  the  transfer  of  its 
good-will  and  business  to  such  new  institution  was  fully  considered  and 
discussed  between  these  parties.  These  discussions  and  negotia- 
tions terminated  in  a  written  communication,  addressed  by  Mr. 
Halladay  to  the  defendants,  in  which  he  states  fully  his  views 
and  claims  in  a  firm,  but  friendly  spirit,  and  therein  positively 
declines  to  enter  into  the  proposed  arrangement  himself,  and  refuses  his 
consent  that  the  Allen  County  Bank  shall  be  interfered  with,  converted 
into,  or  transferred  to  the  proposed  new  organization.  It  it  fortunate 
perhaps,  that  his  protest  in  that  behalf  has  been  thus  preserved,  in  perma- 
nent form.  It  does  not  appear  from  the  proofs  that  negotiations  for  a  like 
purpose  were  afterwards  entered  upon  between  these  parties.  The  most 
that  can  be  claimed  from  the  proofs,  is  that  Halladay  had  notice  of  their 
intention  to  organize  a  National  Bank,  and  that  pending  its  organization, 
negotiations  were  had  between  the  parties  for  the  purchase  of  Mr.  Halla- 
day's  interest  in  the  Allen  County  Bank,  with  a  view,  I  presume,  of  its 
transfer  to  the  new  organization. 

These  negotiations  have  failed  by  reason  of  a  failure  to  agree  upon  its 
value.  The  most  that  can  be  claimed  against  the  plaintiff  is,  that  he  kept 
silent,  or  at  least  made  no  active  opposition  to  the  organization  of  the 
new  Bank.  In  view  of  what  had  taken  place  before  between  them  upon 
the  same  subject,  and  of  the  business  relations  then  subsisting  between 
them,  could  anything  more  be  reasonably  demanded  of  him  by  the  de- 
fendants? His  duty  to  them,  as  well  as  theirs  to  him,  in  tliis  regard,  must 
be  ascertained  and  judged  of  by  the  light  of  these  surroundings.  Judged 
of  in  this  light,  it  seems  to  me  that  he  had  done  all  that  they  or  the  law 
could  demand  of  him,  while,  on  the  other  hand,  it  rested  with  them  as  a 
first  duty,  to  satisfy  and  discharge  the  earlier  obligations  to  him  before 
entering  upon  new  relations  which  must  necessarily  be  in  conflict  with 
and  prejudicial  to  his  rights.  Instead  of  that,  they  press  right  on  to  put 
the  new  enterprise  upon  its  feet  for  business,  leaving  it  to  chance  or  the 
law  to  settle  their  difference  with  him.  This  certainly  was  not  in  accord- 
ance with  approved  business  ethics.     By  their  own  conduct   they   have 
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brought  about  the  complication  under  the  shelter  of  which  they  now  ask 
to  ddeat  the  plaintiff  in  his  remedy. 

It  is  also  urged  on  behalf  of  the  defendants,  that  the  effect  of  grant- 
ing an  injunction  in  this  case  will  be  by  indirection  at  least,  to  obstruct  the 
operations  of  a  corporation  organized,  or  in  process  of  organization,  un- 
der the  laws  of  the  United  States ;  that  such  jurisdiction  pertains  only  to 
the  federal  courts,  and  is  without  the  jurisdiction  of  the  state  courts,  and 
authorities  are  cited,  in  support  of  this  proposition.  This  proceedin*^  is 
not  instituted  against  this  corporation,  nor  will  it  have  the  effect  to  in- 
quire into  or  disturb  its  organization  or  business  operations  as  a  corpo- 
ration. It  deals  with  persons  who  happen  to  be  connected  with  the  cor- 
poration, and  may  have  the  effect  of  disturbing  their  relations  with  the 
corporation,  but  the  corporation  will  remain  intact  to  far  as  this  adjudica- 
tion is  concerned.  How  their  investments  in  the  new  bank  shall  be  dis- 
posed of,  and  their  positions  as  officers  therein  filled,  so  as  to  avoid 
disobedience  to  the  order  of  the  court,  are  business  questions 
for  them  and  the  corporation  to  settle.  They  are  beyond  the 
scope  V- of  this  case.  It  is  neither  my  right  or  my  duty  to 
consider  or  deal  with  these  questions,  and  I  certainly  will  not 
volunteer  suggestions.  When  first  suggested,  diis  pro[)osition  seemed  of 
startling  magnitude,  inspiring,  as  it  did,  unpleasant  feeling  of  a  possible 
conflict  with  the  powers  and  jurisdiction  of  the  Unrtert  States.  These 
unpleasant  reflections  are  soon  dissipated,  however,  whon  we  carefully 
consider  and  analyze  it.  An  illustration  or  two  will  perhaps  uncover  its 
fallacy  better  than  any  extended  reasoning  or  research. 

To  avoid  any  appearance  of  casting  reflection  or  opprobrium  upon 
the  parties,  I  will  substitute  myself  in  the  illustrations. 

Suppose  I  was  able  to  and  had  invested  in  the  Lima  National  Banic 
$30,000,  and  was  its  chosen  and  qualified  President,  and  the  institution 
actively  carrying  on  its  business.  I  step  aside  to  my  neighbor's  stable 
and.  steal  his  horse,  am  arrested  therefor  and  placed  upon  trial  in  our 
common  pleas  court.  I  am  guilty  and  ought  to  be  punished.  I  inter- 
pose the  plea  "that  I  am  a  member,  stockholder,  and  president  of  a  Na- 
tional Bank,  doing  business  under  the  laws  of  the  United  States.  My 
trial,  conviction  and  imprisonment  will  obstruct  and  interfere  with  the 
operations  of  this  institution,  and  the  exercise  of  jurisdiction  over  me  by 
this  court,  is  in  conflict  with  the  authority  and  jurisdiction  of  the  United 
States."  What  respect  or  consideration  would  be  given  by  the  court  to 
such  a  plea?  Or,  to  put  it  in  another  form  more  analagous.  Having  this 
investment,  and  position  in  the  National  Bank,  I  am  without  other  means 
or  property  subject  to  execution  and  largely  indebted.  A  creditor  whose 
claim  I  have  neglected  and  refused  to  pay.  brings  his  suit  in  the  same 
court  to  subject  my  stock  to  the  payment  of  his  claim.  I  admit  all  the 
facts,  but  deny  the  jurisdiction  of  the  court  over  my  person  or  property, 
because  the  institution  to  which  they  pertain  is  clothed  with  the  mantle 
of  a  United  States  corporation,  and  ask  that  my  creditor  be  relegated  to 
the  federal  courts  for  his  redress.  Can  it  be  seriously  claimed  that  such 
a  defense  would  be  recognized  and  sustained?  There  is  certainly  no  con- 
flict of  jurisdiction  within  the  recognized  mieaning  of  this  phrase. 

And,  finally^,  it  is  urged  against  the  allowance  of  this  injunction,  that 
the  injury  which  must  result  to  the  defendants  by  its  allowance  will  be 
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equally  as  great  as  that  which  would  be  occasioned  to  the  plaintiff  by  its 
refusal.  No  direct  proofs  are  offered  in  support  of  this  claim,  but  it  is 
argued  as  a  proper  and  necessary  inference  from  the  whole  case.  I  have 
no  doubt  some  inconvenience  will  be  occasioned,  and  possibly  some  loss 
result,  but  I  should  think  not  to  any  serious  extent.  We  do  not  propose 
to  disturb  the  investment  or  business  of  the  other  defendants,  aside  from 
Faurot  and  Moore.  The  capital  of  the  other  defendants  need  not  long 
wait  for  profitable  investment,  should  they  conclude  to  abandon  their  Na- 
tional Bank  organization.  Opportunities  for  safe  and  profitable  invest- 
ment are  numerous  and  inviting.  As  to  the  defendants,  Faurot  and 
Moore,  I  cannot  regard  them  as  in  a  situation  that  entitles  them  to  be 
heard  upon  this  complaint,  for  the  consequences,  whatever  they  may  be^ 
are  the  result  of  their  own  acts. 

I  have  thus  endeavored  to  fully  and  carefully  consider  all  matters  that 
have  been  presented  and  urged  on  behalf  of  the  respective  parties  in  this 
case,  to  the  end  that  my  conclusions  might  at  least  command  the  respect 
and  confidence  of  all  interested,  if  not  concurrence  on  the  part  of  those 
against  whom  they  are  drawn. 

A  temporary  injunction  will  be  granted  against  the  defendants,  Fau- 
rot  and  Moore,  to  the  full  extent  prayed  for  in  the  petition. 

I  am  not  clear  of  the  right  to  an  injunction  against  the  other  defend- 
ants, hence  the  injunction  as  to  them  is  refused. 

Isaiah  Pillars,  for  plaint.ff. 

J.  F.  Brotherton,  James  Mackenzie  and  J.  L.  Price,  for  defendants. 


APPROPRIATION  OF  PROPERTY.  97 

[Hamilton  Common  VWsls,  1883.) 
*TRVSTEKS  OF  THE  CINCINNATI  SOUTHERN  RY.  v.  J.^COB  A.  HAASET  AU 

The  failure  of  a  municipal  oorporatioo,  In  proceediQg;s  to  appropriate  private 
property,  to  pay  for  and  take  possession  of  the  same  within  six  months  after 
the  eaeessmeot  of  compensation,  is  a  bar  to  a  new  proceeding  foi*  the  ap- 
propriation of  the  same  property. 

MAXWELL,  J. 

This  case  oomes  up  for  hearing  on  the  demurrer  of  the  plaintiffs  to  the 
answer  of  the  defendaints. 

In  1881  the  plaintiffs  brought  an  action  to  condemn  and  aMNropriate,  for 
the  use  of  the  Cincmnati  Southern  Railway,  certain  lands  in  Milloreek  bottom. 
The  case  was  regularly  tried  by  a  Jury,  the  jury  returned  their  verdict  assess- 
ing the  value  of  the  lands,  and  on  May  6,  1882,  a  Judgment  was  entered  on  this 
verdict,  a  motion  for  a  new  «trial  made  by  the  trustees  having  been  heard  and 
overruled. 

i  he  trustees  did  not  take  the  land  under  this  verdict  and  Judgment,  but 
allowed  the  six  months  limitation  provided  by  statute  to  expire,  and,  on  Decem- 
ber 2„  1882,  l)egan  a  new  action  against  the  same  defendants* to  condemn  and 
appropriate  the  same  lands. 

The  defendants*  answer,  set  up  the  foregoing  verdict  and  judgment,  and 
claim  that  in  that  first  action,  and  by  their  failure  to  take  under  it,  Che  trustees 
exhausted  their  ri>(bt  to  take  the  lands  by  proceedings  at  law,  and  have  no  rignc 
to  maintain  the  present  action.    To  this  answer  the  plaintiffs  demur. 

1  cannot  find  that  this  question  has  ever  been  pe^sed  upon  by  our  Supreme 
CJourt,  either  directly  or  *ndirectly.  Judge  C5ox.  of  this  court,  had  a  similar  ques- 
tion under  consideration  in  the  case  of  the  trustees  of  the  Cincinnati  Souihem 

*This  judgment  was  affirmed  bv  the  district  court,  see  opinion,  ^i/  0©0,  (p.  c. 
10  B..  97.) 
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Ry.  V.  0*Mearea  et  ah,  7  Ohio  Dee.  K  ,  o46,  in  which  t  was  held  that  a  second  action 
could  not  be  niaintaiiied.  hut  in  that  ease  tiie  second  action  was  begun  before  the  expi~ 
ration  of  the  six  months,  and  counsel  for  the  lylaintlfTs  claimed  that,  under  sec- 
tion 2260,  Rev.  Stat.,  although  the  plaintiffs  may  not  have  the  right  to  bring  a 
second  action  within  the  six  months,  they  have  after  the  expiration  of  the  six 
months,  thus  distinguishing  l)etwe€n  the  O'Mearea  caae  and  the  case  at  bar. 

A  similar  question  to  the  one  now  u<nder  consideration  wee  paAsed  upon 
in  the  case  of  Rogers  v.  St.  Charles  (city).  3  Mo.  App.,  41,  in  which  the  syllabus  is: 
"The  first  award,  if  regular,  Axes  the  value  of  the  property  condemned,  and,  unless 
the  object  for  which  the  property  was  taken  be  al)andoned,  is  binding,  and  is  a 
bar  to  any  subsequent  aotion  to  condemn  the  same  property  for  the  same  pur- 
pose/' and  the  court  in  the  opinion  says:  "In  such  cases,  however,  the  party 
exercising,  by  delegation,  the  tremendous  power  known  as  the  right  of  eminent 
domain  must  act  in  good  faith  *  *  *  to  enable  the  state,  or  any  corporation, 
to  be  the  sole  judge  of  the  due  correspondence  between  the  property  and  its  vari- 
ously estimated  value,  to  cause  a  thoiiisand  estimates  to  be  made,  and  to  have  the 
unrestricted  right  of  rejecting,  toties  quoties,  every  estimaite  whic^  did  not  suit 
its  views,  would  be  thought  an  extravagant  idee*  of  arbitrary  power  if  it  were 
imagined  in  a  satire  *  *  *  if  the  purpose,  instead  of  being  abandoned  in 
good  faith,  is  merely  modified  so  as  to  enable  the  party  exercising  the,  right  of 
eminent  domain  to  take  the  chances  of  a  verdict  of  another  jury,  the  first  pro- 
ceedings are  a  flat  bar  to  sunh  a  course,  and  this  for  the  sufficient  reason  that 
any  other  rule  would  ^x>rk  monstrous  oppression  and  spoliation."  Mills  In  his 
work  on  Eminent  Domain,  secrion  315.  a  lopts  the  language  of  the  foregoing  opln*- 
ion,  as  the  statement  of  his  own  views  on  what  he  calls  "experimental  assess- 
ments." 

See.  also.  St.  Joseph  v.  Hamilton,  43  Mo.,  282;  Neal  v.  Pittsburgh  R.  R..  2 
Grant,  Pa.,  137. 

In  the  case  of  the  state  of  Iowa  v.  Keokuk,  9  la.,  438,  in  deciding  a  .<&imllar 
question,  the  court,  in  i.ts  opinion,  p.  443,  says,  "we  are  not  prepared  to  say  that 
the  city  has  no*  the  power  to  abandon  the  proposed  work  before  the  property  of 
individuals  is  taken,  but  it  seems  clear  that  one  of  the  parties  has  not  the  power 
to  control  the  commlssionei*s,  and  to  appoint  new  one^,  until  the  damages  are 
brought  to  square  with  the  vIfws  of  that  party."  Judge  Dillon  in  his  work  on 
Miraicipal  Corporations,  section  608.  Note  1,  says  that  the  principle  laid  down  in 
the  f(M*egoing  language  is  in  accordance  with  settled  principles,  and  sound  reason. 

See  also.  41  N.  J.,  Law  90. 

Counsel  for  the  plnintiff**  have  not  be?n  able  to  furntsh  me,  nor  have  I  been 
able  to  find,  any  authorities  in  support  of  the  demurrer^  so  that,  so  far  as  the  law- 
writers,  and  the  courts,  have  considered  the  question,  their  conclusion  has  been 
adverse  to  the  demurrer. 

But  the  counsel  for  the  plaintiffs  claim  that  he  is  suppoi^ed  by  the  lan- 
guage of  section  22ftO.  Rev.  Stat.,  which  is  as  follows:  "When  a  municipal  cor- 
poration makes  an  appropriation  of  land  *  *  •  and  fails  to  pay  or  take  pos- 
session of  the  ?ame  withiin  six  months  after  the  assessment  or  com<pensation  shall 
have  been  made  •  «  •  the  right  of  the  corporation  to  make  such  appropria- 
tion on  the  terms  of  the  assessment  so  made  shall  cease  and  determine,  and  any 
lands  so  appropriated  fhajl  be  reneved  from  all  the  incumbrance  on  aecount  of 
the  prooeeeding  in  such  case  •  ♦  •  and  the  judgment  or  order  of  the  court 
directing  such  assessment  to  be  paid,  shall  cease  to  be  of  any  effect,  except  as 
to  the  costs  au judged  againpt  the  corporation." 

Counsel  claims  that  the  words  of  the  foregoing  section  "shall  cease  to  be 
of  any  effect.*'  etc..  mean  that  the  proceedings  are  wholly  null  and  void,  and  that 
the  parties  are  in  statu  quo,  as  if  no  proceeding  had  ever  been  begun.  I  do  not 
so  understand  them.  The  object  of  the  section  is  to  give  six  months  time  to  the 
corporation  in  which  to  pay  for  and  take  the  property,  and  to  provide  that  any 
and  all  claim  on  the  part  of  the  corporation  a©  against  the  property,  shall  wholly 
cease  after  the  expiration  of  the  six  months,  if  the  corporation  does  not  take  the 
property  within  that  time.  The  order  of  the  court  in  such  cases,  is,  that  the  cor- 
poration upon  the  payment  of  the  money  into  court  may  take  the  property,  but 
that  after  the  expiraition  of  itie  six  monthvs  that  order  ceases  to  be  available  to 
the  corporation,  they  cannot  so  acquire  the  property,  they  have  lost  their  right 
ihnmglh  tlieir  own  neglect. 

It  being  conceded  by  counsel,  thatt  the  only  reason  for  allowing  the  six 
months  to  expire,  and  then  bringing  this  second  action,  is  that  the  plaintiffs  con- 
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aldered  th«  vulue  of  the  land  fixed  by  the  verdict  and  Judgment  in  the  fli-9t  case  too 
hiffh.  the  demurrer  will  be  overruled  and  the  ea^e  dismissed. 

W.  T.  Porter,  for  plaintiff. 

Ijcmg,  Kramer  &  Kramer  and  A.  B.  Aiuston.  for  defendant. 


TELEPHONE  COMPANY.  104 

[Hamiltoa  District  Court,  188:i.] 
«  A.  H,  PUGH  V.  CITY  AND  SUBURBAN  TELEPHONE  ASSN. 

1.  A  telephone  company  has  power  to  adopt  a  regulation  that  the  u^e  of  improper 

lan4;u«i^e  shall  be  ground  for  cutting  off  a  subscril>ers*  use  of  the  telephone. 

2.  It  is  sufficient  notice  to  such  8ubscrit>er  of  such  regtilation  that  the  same  waa 

printed  on  tihe  contract  and  on  the  pamphlet  list  of  subscribers. 

3.  The  word  "damned"  is  iinpidper  language. 

Smith,  J.,  dissenting  upon  last  proposition  and  upon  review  of  facts 
to  the  judgment  of  the  court. 

Petition  in  Error  to  the  Superior  Court  of  Cincinnati. 

MOORE,  J. 

This  action  was  brought  in  the  court  below  by  the  plaintiff  in  error  to 
enjoin  the  defendant  from  removing  a  telephone  from  the  office  of  the 
plaintiff,  and,  upon  final  hearing,  the  court  ordered  the  dismissal  of  the 
plaintiff's  petition. 

The  petition  filed  in  the  court  below,  in  substance,  alleges  that  the 
defendant,  The  City  and  Suburban  Telephone  Assn.,  is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Ohio,  for  the  purpose  of  construct- 
ing, maintaining  and  operating  a  system  of  telephonic  communication  ''n 
the  city  of  Cincinnati  and  its  telephonic  approaches;  that,  in  March,  i88o, 
the  plaintiff,  at  the  solicitation  of  the  defendant,  agreed  to  take  and  use 
one  of  the  defendant's  telephones,  having  connection  and  communication 
with  its  telegraph  wires  and  such  other  telephones,  as  defendant  might 
p'a^^e  in  the  office,  residence  and  place  of  business  of  other  patrons  of  said 
system;  that  plaintiff,  as  a  compensation  therefor,  agreed  to. pay  the  de- 
fendant $75  per  annum  in  quarterly  installments,  in  advance;  that  the 
plaintiff  paid  all  the  installments,  including  the  one  for  the  quarter  ending 
May  31,  1882,  and  that,  on  Saturday,  April  i,  1882,  the  defendant  arbi- 
trarily, illegally  and  without  cause,  deprived  the  plaintiff  of  the  use  and 
enjoyment  of  such  telephonic  communicaticn  and  therefore  the  plaintiff 
prays  for  an  injunction  to  restrain  the  defendant  from  interfering  with  the 
plaintiff's  telephonic  communication,  and  that  a  mandatory  injunction  be 
granted  requiring  the  defendant  to  restore  and  maintain  such  telephonic 
communication.  The  defendant,  by  its  answer,  admits  all  the  allegations 
of  fact  therein  recited,  except  the  allegation  as  to  the  act  of  the  defendant 
being  arbitrary,  illegal  and  without  cause,  and  the  defendant  by  way  of 
justification  of  the  act. complained  of  by  the  plaintiff  sets  forth  two  sepa- 
rate contracts  in  writing  made  by  A.  H.  Pugh,  one  of  date.  September, 
1879,  and  the  other,  of  date,  September,  1880,  subsequent  to  the  date  of 
plaintiff's  contract.  The  answer  also  sets  forth,  in  printed  form,  the  con- 
tract which  the  defendant  alleges  is  the  form  adopted  by  the  defendant 
on  July  I,  1880,  for  all  subsequent  contracts.  By  the  terms  of 
the  second  form  of  contract,  the  defendant  assumes  and  reserves  to  itself 

^The  judgment  iti  this  case  was  affirmed  by  the  supreme  cburt  commission, 
without  report,  February  i7,  I880. 
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the  power  and  right  to  withdraw  the  use  of  the  telephone  from  any  of  itd- 
patrons,  at  its  own  option,  and  its  discretion,  if  used  for  the  transmission 
of  profane  and  improper  language.  By  the  terms  of  the  form  adopted 
July  1,  1881,  the  d.i'endani  clictaics  ii  as  one  of  the  conditions  that  the 
subscriber  will  not  permit  the  use  of  the  telephone,  for  any  profane,  inde- 
cent or  rude  language,  and  the  subscriber  is  required  to  covenant  and 
therein  agree  that,  on  the  violation  of,  or  a  failure  to  perform,  any  of  the 
above  conditions,  the  agreement  shall,  at  the  option  of  the  Association,  be 
terminated,  and  the  Association  may,  by  itself,  or  agents,  enter  upon  the 
premises  where  the  said  telephone  may  be  and  remove  the  same  and  the 
fixtures  connected  therewith,  and  the  subscriber  shall  have  no  claim  for 
repayment  of  any  money  which  may  have  been  paid  for  rent  or  otherwise. 
The  answer  further  proceeds  to  justify  by  making  certain  charges  against 
Mr.  Pugh,  and  closes  by  alleging  that,  at  the  time  of  the  grievances  com- 
plained of,  the  defendant  used  the  telephone  for  the  transmission  of  im- 
proper language  and  was  an  offense  so  gross  as,  in  the  judgment  of  the 
chief  operator,  to  require  him  to  exclude  further  communication. 

To  the  action  of  the  court  below  in  dismissing  the  plaintiff's  petition 
an  exception  was  taken,  which  is  now  the  foundation  of  the  petition  in  er- 
ror. 

The  record  presented,  shows  A.  H.  Pugh  to  be  the  real  party  in  in- 
terest, and  that,  September  i,  i88o,  he  entered  into  a  contract  with  the 
City  and  Suburban  Telephone  Association,  as  set  forth  in  a  form  of  con- 
tract, attached  to  the  pleadings,  and  by  which,  in  consideration  of  a  cer- 
tain sum  of  money  to  be  paid  quarterly,  the  association  agreed  to,  and  did, 
place  in  the  office  of  the  plaintiff,  on  Walnut  street,  in  the  city  of  Cincin- 
nati, and  at  his  residence,  on  Mount  Auburn,  in  this  city,  the  necessary  in- 
struments and  wires  to  connect  with  the  telephone  exchange,  to  remain 
for  the  term  of  one  year,  and  thereafter,  subject  to  one  month's  notice  to 
quit.  Attached  to  the  paper,  signed,  and  referred  to  by  it,  are  the  terms 
and  conditions,  as  part  of  the  contract  between  the  association  and  the 
plaintiff.  The  particular  clause  of  the  contract  to  which  we  desire  to  re- 
fer is  in  the  following  words:  "The  use  of  an  instrument  furnished  under 
this  contract  for  the  transmission  of  profane  or  improper  language  will  be 
held  as  sufficient  cause  for  the  said  association  to  cancel  this  contract  and 
for  the  immediate  removal  of  the  instrument  leased  thereunder."  On 
April  1, 1882,  the  plaintiff,  wishing  to  communicate  with  a  business  house 
in  the  city,  placed  himself  at  the  instrument  in  his  office  and  gave  the 
usual  signal  to  the  exchange  and  asked  to  be  put  in  communication  with 
a  certain  person.  The  operator  at  the  exchange  gave  some  reply  which 
exasperated  the  plaintiff,  who  then  said  to  the  operator,  "if  you  can  not 
get  the  party  I  want,  you  can  shut  up  your  damned  old  telephone," — ^and 
it  did  "shut  up,"  and  has  so  remained,  except  when  opened,  a  short  time 
afterwards,  by  the  superintendent  of  the  line,  for  the  purpose  of  communi- 
cating with  Mr.  Pugh. 

The  plaintiff  complains  of  the  defendant  that,  having  paid  in  ad- 
vance for  the  use  of  the  line,  he  is  entitled  to  its  service;  that  the  refusal  to 
continue  the  use  of  it  to  him,  destroys  his  vested  rights,  and  is  practically 
a  condemnation  without  a  hearing.  The  Telephone  Association  relies 
upon  the  contract  and  its  restriction  against  the  use  of  improper  or  pro- 
fane language,  as  well  as  their  right  to  make  rules  and  regulations  for  the 
proper  conduct  of  its  business,  and  the  right  under  the  necessities  of  the 
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case  to  enforce  them  without  a  hearing.  In  the  case  at  bar,  involving,  as 
it  does,  the  power  of  the  association  to  deprive  the  plaintiff  of  the  use  of 
tlie  telephone,  it  is  proper  to  ascertain  the  position  of  the  defendant  under 
the  law.  The  legal  existence  of  the  association  can  not  be  questioned, 
and,  by  adjudication,  State  v.  Telephone  Co.,  36  O.  S.,  296,  this  associa- 
tion must  be  classed  with  telegraph  companies,  under  the  statutes  of  this 
state.  Section  46,  of  the  act  of  1852,  found  in  Swan  &  Critchfield,  298, 
and  section  3471,  of  the  Revised  Statutes,  which  provide  that  telephone 
companies  shall  have  the  same  power  and  be  subject  to  the  same  obli- 
gations as  are  prescribed  for  magnetic  telegraph  companies,  is  sufficient 
authority  for  an  association  of  this  character  to  enter  upon  and  prosecute 
its  business  and  be  recognized  as  a  legal  organization. 

For  the  purpose  of  this  inquiry,  we  direct  attention  to  that  part  of 
section  46,  of  the  act  of  1852  which  provides  that  telegraph  companies 
may,  from  time  to  time,  adopt  such  regulations  and  by-laws  for  the  man- 
agement of  the  business  of  the  company  as  they  may  see  proper.  Tht  par- 
ticular clause  referred  to  in  the  contract  in  question,  from  which  it  would 
appear  that  the  whole  matter  as  to  the  use  of  profane  or  improper  lan- 
guage and  the  means  to  be  resorted  to  for  its  prevention  would  rest  in 
contract,  and  a  rule  or  regulation  would  be  unnecessary.  If  there  is  a 
stipulation  in  the  contract,  and  it  is  one  against  diligence,  defect,  or  omis- 
sion of  duty  or  management,  uix>n  the  part  of  the  corporation,  or  its 
agents,  cases  may  arise  where  the  validity  of  a  rule  would  be  a  question 
of  law :  but  if  it  is  a  case  of  the  violation  of  a  rule  or  regulation,  and  the 
same  is  not  in  violation  of  the  statute  or  common  law,  it  is  a  question 
whether  the  facts  justify  an  enforcement  of  the  rule.  In  some  respects, 
the  statute  fails  to  point  out  definitely  the  responsibility  and  powers  of  a 
telephone  company  upon  contract  to  be  made  in  the  future,  with  its  pat- 
rons or  subscribers;  but,  when  we  consider  the  business  for  which  the  as- 
sociation was  organized;  its  rights  and  duties,  in  a  certain  sense,  may  b^ 
compared  to  those  of  a  common  carrier,  and  whenever  the  exercise  of  an 
authority  under  its  rules  and  regulations  is  assumed,  it  may  be  said  that 
it  is,  not  by  the  mere  incident  of  having  authority  to  make  certain  r^^la- 
tions  that  a  telephone  company  refuses  to  carry  out  a  contract  for  service 
upon  a  violation  of  one  of  its  rules,  but,  by  the  implied  power  to  make  and 
enforce  reasonable  rules  and  regulations,  such  as  the  Courts  have  so  often 
recognized  in  the  case  of  common  carrier?,  in  providing  for  the  com- 
fort and  convenience  of  passengers  and  the  employment  of  agencies,  con- 
sistent with  the  welfare  of  the  community. 

In  the  case  of  the  W.  U.  Telegraph  Co.  v.  Carew,  15 
Mich.,  525,  we  find  a  principle  of  law  recognized  and  an- 
nounced, and  one  which  we  feel  bound  to  approve.  It  is  this: 
"Impartiality  and  good  faith  are  the  chief,  if  not  the  only,  obli- 
gations required  by  the  statute,  so  far  as  relates  to  the  question  here 
involved."  The  queotion  in  that  case  was  as  to  the  reasonable- 
ness of  certain  rules  or  regulations  made  by  a  telegraph  company  in  the 
transmission  of  messages.  The  court  goes  on  to  say:  "Beyond  these 
statute  requirements,  their  obligations  must  be  fixed  by  consideration < 
growing  out  of  the  nature  of  the  business  in  which  they  are  engaged,  the 
character  of  the  particular  transactions  which  may  arise  in  the  course  of 
their  business,  and  the  application  of  the  principles  of  justice  and  public 
policy  recognized  alike  by  common  sense  and  the  common  law."    In  the 
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light  of  this  announcement,  a  person  dealing  with  a  corporation  of  this 
character  should  know  that  it  is  charged  with  a  public  duty,  and,  if  the  leg- 
islature has  omitted  to  define  in  exact  terms  this  duty,  the  public  welfare 
demands  that  the  business  shall  be  so  conducted  as  to  observe  the  rights 
of  others,  and  enforce  rules  and  regulations  suitable  to  the  habits  of  man- 
kind. This  view,  we  think  is  in  harmony  with  the  principle  referred  to  in 
the  well  known  legal  maxim,  that  "no  man  should  be  condemned  un- 
heard," unless  the  legislature  has  expressly  or  impliedly  given  an  author- 
ity to  act  without  that  necessary  preliminary.  Broom  *.>  Legal  Maxims, 
88.  The  statute  having  authorized  the  telephone  association  to  make  rea- 
sonable rules  and  regulations  in  reference  to  the  conduct  of  their  business, 
as  well  as  for  the  protection  of  the  public  welfare,  the  nature  of  its  en- 
gagements and  the  publicity  of  its  operationsjustifies  the  adoption  of  the 
most  expeditious  and  summary  method  of  suppressing  violent  and  offen- 
sive intrusions.  There  are  very  strong  reasons  for  refusing  to  deal  with  a 
person  who  intrusively  continues  and  insist  upon  his  right  to  continue  a 
course  of  conduct  highly  vexatious  and  annoying  to  those  directly  inter- 
ested and  contrary  to  the  taste  of  the  community.  The  facts  of  the  case 
at  bar  exhibit  the  necesssity  of  prompt  and  immediate  action  and  possi- 
bly measures  which  under  other  circumstances  would  appear  to  be  hasty 
and  inconsiderate.  Therefore,  the  rights  of  the  plaintiff  presented  by  the 
record,  depend  first,  on  the  question  whether  he  employed  profane  or  im- 
proper language  as  charged  by  the  defendant,  and  in  violation  of  the  con- 
tract. 

Mr.  Eckert,  the  superintendent  of  the  telephone  exchange  in  this  city, 
testifies  that  he  was  not  in  the  office  at  the  time  of  the  occurrence  com- 
plained of,  but  that  he  returned  about  the  time  a  written  communication 
was  received  from  Mr.  Pugh  complaining  of  the  obstruction  to  his  use  of 
the  line.  Immediately  after  Mr.  Eckert  entered  the  office,  the  chief  oper- 
ator reported  to  him  that  Mr.  Pugh  had  used  certain  improper  language, 
and  produced  a  memorandum,  which  is  said  to  have  been  made  by  the 
operator  at  the  time  the  language  complained  was  received  and  had  at  the 
exchange.  The  language  reported  to  have  been  used  by  Mr.  Pugh,  at 
his  office  instrument,  after  having  made  an  inquiry  of  the  exchange,  and 
receiving  a  reply,  and  addressed  to  the  operator,  in  presence  of  several 
witnesses,  was  about  this,  "God  damn  it  to  hell,  can't  I  get  the  person  I 
want  this  morning?  God  damn  it  to  hell,  if  I  can't  get  the  person  I  want, 
call  Mr.  Eckert."  Immediately  Mr.  Eckert,  went  to  the  telephone  and 
put  Himself  in  communication  with  Mr.  Pugh,  and  addressed  him  about 
as  follows :  "Do  you  know  why  you  have  been  shut  off?"  or,  "Do  you 
know  what  this  is  for?"  Mr.  Pugh  answered  that  he  did  not.  Then  Mr. 
Eckert  proceeded  to  inform  him  that  he  had  been  shut  off  for  using  im- 
proper language,  and  then  said,  "This  is  not  permitted,  such  language  as 
this,  and  unless  you  promise  not  to  use  such  language  again,  we  will 
have  to  shut  off  your  communication/'  Thereupon,  Mr.  Pugh  demanded 
that  he  be  notified  of  thnt  in  writing.  Mr.  Eckert  answered  that  he 
would  not  do  so  and  said,  "I  will  notify  you  here  through  the  telephone." 
It  is  testified  to  by  Mr.  Eckert,  and  by  others  in  the  room  to  whom  the 
language  was  at  the  moment  repeated  by  ^Ir.  Eckert,  that  Mr.  Pugh  in 
answer  to  the  last  remark  of  Mr.  Eckert,  said  "You  know  me 
well  enough,  Mr.  Eckert;  do  you  think  that  I  will  get  down 
and    eat    dirt    for   your  damned  ^tinking  corporation,"    and    immedi- 
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ately  **rang  off,"  in  Mr.  Eckert's  ear.  Simultaneously  with  these  occur- 
rences the  scene  at  the  office  of  Mr.  Pugh  as  described  by  himslf  and  Mr. 
Trainer  shows  that  about  nine  o'clock  in  the  morning,  Mr.  Trainer  went 
to  the  intrument  and  asked  the  exchange  to  place  him  in  communication 
with  Mr.  Short,  of  the  Cincinnati  Transfer  Company.  After  remaining  at 
the  instrument  for  a  few  minutes,  and  not  getting  an  answer,  Mr.  Trainer 
left  the  instrument.  A  short  time  afterwards,  Mr.  Pugh  desiring  to  com- 
municate with  the  Cincinnati  Type  Foundry,  went  to  the  instrument 
and  having  called  the  exchange,  a  convtrsation  with  the  operator 
produced  some  confusion  or  misundrt  standing  by  the  operator 
replying  to  Mr.  Pugh  as  if  replying  to  Mr.  Trainer,  the  person 
who  had  inquired  for  Mr.  Short  ot  the  Cincinnati  Transfer  Co.  a 
few  minutes  before.  Mr.  Pugh  tried  to  explain  and  say  that  he  wanted 
to  be  put  in  communication  with  the  Cincinnati  Type  Foundry,  that  he 
did  not  call  for  the  Cincinnati  Transfer  Company,  and,  in  the  confusion 
which  followed  apparently  exasperated,  Mr.  Pugh  by  his  own  admission, 
said,  **if  you  can't  give  me  the  person  I  want,  you  can  shut  up  your 
damned  old  telephone.' 

It  is  difficult  to  harmonize  the  statements  of  the  several  witnesses  and 
ascertain  the  exact  language  used  and  heard  at  the  exchange  and  for  the 
use  of  which  Mr.  Pugh  was  shut  off,  or  deprived  of  the  use  of  the  instru- 
ment, Mr.  Pugh  claims  that,  after  having  used  the  words  admitted  to  have 
been  used  by  him,  he  asked  to  be  placed  in  communication  with  Mr.  Eck- 
ert,  the  superintendent,  and  was  denied  that  privilege ;  but  it  does  appear, 
in  evidence,  that,  a  veiy  short  time  alterw»ards.  communication  was  reo- 
pened with  the  exchange  by  Mr.  Eckert,  who  made  the  inquiries  of  Mr. 
Pugh  which  we  have  just  referred  to.  The  confusion  and  misunder- 
standing as  to  the  exact  words  transmitted  by  the  instrument  may  have 
been  caused  by  a  confusion  of  sounds  from  the  machinery  in  the  printing 
establishment  of  Mr.  Pugh,  where  some  ten  or  more  presses  were  in  full 
operation,  and  of  course  making  a  very  great  noise.  There  were  two  or 
three  persons  in  the  office  of  Mr.  Pugh  on  that  morning,  who  describe 
the  actions  of  the  parties  in  going  to  and  from  the  instrument  about  as 
related,  but  they  deny  that  Mr.  Pugh  used  any  such  language  as  that  im- 
puted to  him  by  Mr.  Eckert,  and  by  the  operators  at  the  exchange,  but 
they  testify  that  he  did  say,  "If  you  can't  get  the  person  I  want  you  can 
shut  up  your  damned  old  telephone.'*  It  is  very  probable  that  the  per- 
sons in  the  office  of  Mr.  Pugh  on  that  morning,  by  reason  of  the  noise  of 
the  machinery  may  not  have  distinctly  heard  the  expression  of  Mr  Pugh, 
and  it  is  therefore  quite  probable  that  he  made  use  of  the  language  re- 
ported by  Mr.  Eckert  and  by  the  operators  in  the  office  of  the  exchange. 

The  question  whether  or  not  Mr.  Pugh  was  "shut  off"  for  using 
the  words,  which  Mr.  Eckert  and  the  operators  at  the  Exchange  testify  he 
used,  or  whether  he  was  "shut  off"  for  using  the  words  which  he  ac- 
knowledges he  used  is  a  question  claimed  by  the  defendant  to  be  unim- 
portant. 

The  exact  language  used  must,  therefore,  remain  among  the  uncer- 
tainties of  the  evidence,  but  it  is  quite  certain  he  did  use  the  word 
**damned"during  the  course  of  the  conversation  in  question.  One  decided 
expression,  employing  that  word,  is  admitted,  and  there  is  'a  strong 
probability  that  the  same  expression  was  heard  at  the  Exchange,  but  in  a 
different  connection,  somewhat,  that  is,  other  words  were  used  with  it,  dif- 
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ferent  from  those  admitted  by  Mr.  Pugh.  A  majority  of  the  court  are  of 
the  opinion  that  the  employment  of  the  word'*damned"  was  the  induce- 
ment on  the  part  of  the  defendant  to  deprive  the  plaintiff  of  the  use  of  the 
telephone. 

It  becomes  necessary  to  determine  whether  or  not  the  words  used 
were  profane  or  improper,  or,  in  violation  of  the  rights  of  the  telephone 
association,  independent  of  the  contract.  It  is  hardly  necessary,  from  our 
understanding  of  the  ordinary  rules  of  society,  to  go  into  an  examination 
of  the  question  whether  the  word  "damned"  is  profane  or  improper. 
The  propriety  and  fitness  of  that  form  of  expression  need  not  be  the  sub- 
ject of  extended  consideration.  The  use  of  such  language  in  the  social 
and  business  intercourse  of  daily  life  is  inconsistent  with  the  laws  which 
prudence  dictates  and  which  are  the  very  cement  and  support  of  civil  so- 
ciety. The  spirit  in  which  the  word  "damned"  was  uttered,  and  the  oc- 
casion upon  which  it  was  used,  show  that  it  was  employed  with  a  vile  and 
insulting  intent,  and  we  are,  therefore,  unable  to  escape  the  conclusion 
that  if  not  profane,  the  form  of  the  expression  is  certainly  improper. 

The  next  inquiry  is,  had  Mr.  Pugh  notice  of  the  rules  and  regulations 
which  were  made  by  this  Association,  and  were  they  reasonable.  And 
we  propose,  in  this  connection,  to  pass  by  the  consideration  of  the  right 
of  the  plaintiff  under  the  contract,  to  demand  a  hearing  and  rest  our  con- 
clusions upon  the  reasonableness  of  the  regulations,  under  the  power  de- 
rived from  the  statute  and  implied  by  law.  The  plaintiff  certainly  had 
notice  of  this  regulation,  because  his  contract  refers  to  it.  The  evidence 
shows  that,  several  months  before  the  occasion  complained  of.  herein,  Mr. 
Pugh  was  denied  the  use  of  the  line  for  using  language  of  a  like  nature. 
It  also  appears  by  the  evidence  that,  about  the  first  day  of  January,  1881, 
as  a  subscriber,  he  was  presented  with  a  list  of  subscribers  of  the  tele- 
phone exchange,  and  with  this  list  appeared  the  printed  terms  and  condi- 
tions regulating  the  use  of  the  telephone  by  its  patrons. 

We  tfiink  the  rule  a  reasonable  one.  The  telephone  in  its  workings 
and  the  manipulation  of  its  machinery  and  appliances  brings  into  the  con- 
dition of  possible  communication  by  sound  at  a  moment's  warning  all 
parts  of  the  business  community  and  of  a  very  extensive  neighborhood 
of  homes,  where  the  instrument  is  also  used  for  social  purposes,  and  the 
peculiar  construction  of  this  invention  with  the  vast  number  of  wires 
crossing  each  other  between  the  points  of  communication,  and  the  man- 
ner of  its  operation  renders  it  quite  possible,  at  times,  for  a  communica- 
tion intended  for  one  person  to  go  to  another.  If  indecent,  rude  or  im- 
proper language  was  permitted,  evil  and  ill-disposed  persons  would  have 
it  in  their  power  to  use  it  as  a  medium  of  insult  to  others,  and  perchance 
by  some  accident,  such  as  the  crossing  of  wires,  or  by  a  species  of  induc- 
tion, the  same  communication  be  launched  into  the  midst  of  some  family 
circle  under  very  mortifying  circumstances.  The  management  of  the 
telephone  requires  the  observation  of  common  propriety  in  the  use  of 
language,  because,  in  many  cases,  the  operators  at  the  Exchange  are  re- 
fined and  well  disposed  females.  In  fact,  all  operators,  whether  male  or 
female,  have  a  right  to  be  respected,  and  to  be  protected  from  insult  and 
annoyance.  Society  demands  the  conduct  of  all  business  with  decency 
and  propriety.    Field  on  Corporations,  609,  70.     5  Am.  Law  Reg.,  143. 

The  cases  are  very  few  in  which  the  facts  permit  a  comparison  with 
the  case  at  bar,  but  in  the  case  of  Pendegrast  v.  Compton,  8  C.  &  P  ,  462, 
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the  extent,  and  the  reasonableness  of  a  rule  or  regulation  made  by  a  com- 
mon carrier  is  aptly  discussed.     This  case  is  also  referred  to,  as  it  has  a 
bearing  upon  that  portion  of  this  case  wherein  it  is  claimed  by  the  {dain- 
tiff  that  he  was  prevented  from  using  the  instrument  for  the  alleged  use  of 
words  which  he  claims  were  not  proven  to  have  been  used  by  him.     The 
Court  says  in  the  charge  to  the  jury:    This  is  an  action  brought  by  the 
plaintiff,  a  captain  in   the   army,   against   the   defendant,   the   captain 
of   the    ship    Bolton,    to    recover    damages    for    breach    of    a    con- 
tract,  by  which   he  undertook    to  convey  the  plaintiff  and  his  wifeas 
cuddy  passengers  on  a  voyage  from  Madras  to  England.    The  plaintiff's 
complaint  consists  of  three  particulars: — first,  that  the  defendant  did  not 
treat  him  and  his  wife  as  cuddy  passengers;  secondly,  that  he  did  not  pro- 
vide good  and  sufficient  meat,  drink,  etc. ;  and,  thirdly,  that  he  excluded 
him  from  the  cuddy,  and  from  walking  on  the  weather  side  of  the  ship. 
With  respect  to  the  second  ground  of  complaint,  there  is  scarcely  enou^ 
to  justify  the  charge;  and  as,  on  the  other  side  of  the  plaintiff,  some  things 
have  been  thought  of  that  would  never  hnve  been  thought  ot  it  no  other 
ground  of  complaint  had  existed,  so,  on  the  other  side,  many  things  have 
been  introduced  which,  under  other  circumstances,  never  would   have 
been  referred  to.     Therefore,  I  think,  you  may  consider  the  question  up- 
on the  first  and  third  grounds,  which  seem  very  much  to  stand  upon  the 
same  footing,  the  unfitness  of  the  plaintiff  to  associate  with  the   other 
passengers.     The  question  for  you  is,  whether  the  defendant  has  shown 
that  he  had  a  good  cause  of  justification  for  the  exclusion  of  the  plaintiff 
from  the  cuddy,  and  from  certain  parts  of  the  deck.     The  plaintiff  com- 
plains, that  his  wife  also  was  excluded  from  the  cuddy,  but  in  fact  she  was 
not  excluded,  except  so  far  as  a  proper  feeling  on  her  part  would  lead 
her  to  remain  with  her  husband.    The  defendant  rests  his  defence  on 
three  distinct  grounds,  all  of  which  he  says  operated  on  his  mind  at  die 
time.     First,  he  says  that  the  conduct  of  the  plaintiff  was  vulgar,  offen- 
sive, indecorous  and  unbecoming.    There  is  some  evidence  that  he  was 
in  the  habit  of  reaching  across  other  passengers,  and  of  taking  potatoes 
and  broiled  bones  with  his  fingers.    It  would  be  difficult  to  say,  if  it  rested 
here,  in  what  degree  want  of  polish  would,  in  point  of  law,  warrant  a  cap- 
tain in  excluding  a  passenger  from  the  cuddy.    Conduct  unbecoming  a 
gentleman,  in  the  strict  sense  of  the  word,  might  justify  him;  but  in  this 
case  there  is  no  imputation  of  the  want  of  gentlemanly  principle.    The 
second  ground  on  which  the  defendant  relies  is,  the  incident  which  took 
place  on  the  19th  of  July.     The  conversation  on  that  occasion  seems 
substantially  to  be  proved  by  the  different  witnesses,  as  it  is  stated  in  the 
plea,  and  one  cannot  help  thinking,  from  all  the   circumstances  of  the 
case,  that  this  was  the  motive  operating  on  the  defendant's  mind.    The 
third  ground  is,  the  threat  used  by  the  plaintiff,  that  he  would  cane  tlie 
defendant.     But  it  does  not  seem  to  me  that  the  threat  was  heard  by  the 
defendant,  before  he  gave  the  order  for  the  exclusion  of  the  plaintiff  from 
the  cuddy.     I  do  not  see,  upon  the  evidence,  that  it  was,  but  it  is  for  vim 
to  say.     It  is  important  to  consider  this,  as  if  it  did  operate  on  the  mind 
of  the  defendant  at  the  time  of  the  exclusion.     I  cannot   conceive    thai 
such  conduct  would  not  justify  that  exclusion." 

It  is  the  opinion  of  a  majority  of  the  court  in  the  case  at  bar  that  the 
superintendent  of  the  telephone  association,  after  having  satisfied  himself 
that  Mr.  Pugh  had  used  language  prohibited  by  the  regulations  of  the 
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association,  and  did  in  fact  upon  that  information,  very  properly  shut  off 
all  further  communication  with  the  plaintiff,  and  hence  the  court  below 
did  not  err  in  its  judgment. 

Judgment  affirmed. 

Johnston,  J.,  concurs. 

SMITH,  J.,  disseuting  opinioi  . 

I  cannot  agree  with  the  decision  of  the  majority  of  the  court,  witli 
the  opinion  just  pronounced,  nor  the  reasoning  which  sustains  it. 

There  is  no  doubt  that  the  telephone  is  a  wonderful  invention,  nor 
that  the  telephone  company  has  a  right  to  establish  reasonable  rules  and 
regulations  for  its  use,  but  I  think  upon  a  careful  examination  of  the  tes- 
timony in  this  case,  it  is  apparent  that  the  operator  who  first  shut  off  the 
connection,  acted  with  too  great  haste  and  under  mistake  of  fact,  and  the 
general  manager,  Mr.  Eckert,  when  the  communication  was  made  to 
him,  acted  upon  the  same  mistake  of  fact  and  with  too  great  haste.  It 
seems  to  me  that  the  testimony  clearly  shows  that  the  connection  with 
Mr.  Pugh  was  cut  off  for  language  which  he  never  used;  that  this  ex- 
clusion was  made  permanent  because  he  refused  to  promise  never  to  use 
again  language  he  had  never  used  at  all.  Where  one  of  two  contracting 
parties,  like  a  telephone  company  in  this  case,  sees  fit  to  establish  rules, 
one  of  which  is  to  forfeit  the  rights  of  the  other  contracting  party,  for 
breach  of  condition,  and  to  make  himself  the  judge  whether  or  not  the 
condition  has  been  broken;  in  other  words  becomes  the  prosecutor  and 
judge  in  his  own  case,  it  seems  to  me  he  should  act  with  very  great  care 
and  caution,  lest  he  infringe  upon  the  vested  rights  of  the  other.  This  is 
not  entirely  a  question  of  what  is  good  taste,  but  what  are  the  rights  of 
these  parties  secured  imder  a  contract.  It  appears  from  the  testimony 
of  Mr.  Ritterhoff  who  was  operating  the  exchange  on  the  morning  of  the 
day  in  question,  that  he  received  a  communication  from  Mr.  Pugh,  first 
to  be  put  in  connection  with  the  C.  H.  &  D.  R.  R.  Co.  There  was  some 
confusion  of  lines,  and  he  did  not  succeed.  The  lines  were  down.  Aft- 
erwards he  wished  to  communicate  with  the  Cincinnati  Transfer  Co.,  as 
he  understood  it,  but  that  was  not  satisfactor}'.  Then  he  says  the  words 
came  through  the  telephone  from  Mr.  Pugh :  "D — ^n  it  to  hell,  can't  I  get 
anybody  this  morning,"  "G — d  d — ^n  it  to  hell,  if  I  can't  get  my  party,  I 
want  to  communicate  with  the  general  manager."  Thereupon  without 
aHy  notice  or  warning  to  Mr.  Pugh,  or  reason  assigned,  or  without  as- 
certaining whether  this  language  was  in  fact  used,  the  connection  was 
shut  off.  In  the  meantime,  Mr.  Pugh  was  trj'ing  to  communicate 
through  the  telephone  and  sent  message  after  message,  getting  no  re- 
sponse. He  then  sent  a  messenger  boy  down  to  the  office,  to  know  the 
reason  and  to  have  Mr.  Eckert  send  a  man  up  to  see  what  was  the  matter 
with  the  telephone.  This  messnger  boy  with  a  written  note  came  over 
to  Mr.  Eckert  as  soon  as  he  arrived  at  the  office.  At  the  same  time  this 
objectionable  language,  which  Mr.  Ritterhoff  reported  Mr.  Pugh  had 
used,  having  been  reduced  to  writing,  was  reported  to  him.  At  once  Mr. 
Eckert  opened  communication  with  Mr.  Pugh  and  said:  "You  know  what 
you  are  shut  off  for,  our  men  up  stairs  say,  you  have  been  using  improper 
iang^uage,"  He  said  he  could  not  understand  whether  Mr.  Pugh  made 
any  response  or  not;  there  was  some  confusion.  He  then  says,  "Mr. 
Pugh,  I  don't  want  any  trouble,  but  unless  you  promise  that  you  will  never 
use  that  language  again,  we  will  cut  off  the  connection  permanently. 
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Upon  that,  Mr.  Pugh  became  excited  and  said  I  will  do  no  such  thing, 
**Do  you  think  I  am  going  to  eat  dirt  to  your  damned  stinking  corpora- 
tion?" Then  he  cut  off  the  connection  altogether.  Mr.  Pugh  denies  that 
he  used  the  last  expression.  I  think  it  also  very  clear  from  the  testimony, 
that  Mr.  Pugh  never  used  the  language,  which  Mr.  Ritterhoff  reduced  to 
writing  and  handed  to  Mr.  Eckert.  Mr.  Pugh  testifies  he  never  did:  Mr. 
Walker  standing  by  said  the  language  was  not  used;  some  two  or  three 
persons,  standing  by  said  it  was  not  used.  The  weight  of  the  testimcmy 
goes  to  show,  that  the  language  to  which  Mr.  Ritterhoff  testifies,  upon 
which  he  acted  and  upon  which  Mr.  Eckert  acted,  was  never  used  at  all  by 
Mr.  Pugh.  It  was  simply  this.  After  trying  all  the  morning  to  get  some 
connection,  he  says,  "If  I  can't  get  the  man  I  want,  shut  up  your  d— d 
telephone,"  or  words  of  that  effect,  certainly  different  iroin  the  words  at- 
tributed by  Mr.  Ritterhoff.  The  question  arises,  whether  the  language 
he  did  use,  the  word,  **damn"  when  used  in  a  business  communication,  is 
sufficient  ground  for  forfeiting  a  man's  contract  or  depriving  him  of  his 
right  under  a  contract.  It  is  said  that  it  is  a  profane  expression;  that 
there  is  a  condition  in  the  contract  between  himself  and  the  company,  that 
if  he  makes  use  of  any  improper  or  profane  expression,  that  will  deprive 
him  of  the  use  of  the  instrument. 

Be  it  so,  but  he  is  entitled  to  a  hearing,  to  notice,  to  have  some  rea- 
son assigned  before  a  forfeiture  should  be  enforced.  Mr.  Pugh  testifies 
he  did  not  know  why  his  connection  was  cut  off.  I  admit  that  the  tde- 
phone  company  may  prohibit  the  use  of  certain  words,  it  it  perhaps  a  rea- 
sonable rule ;  but  when  it  comes  to  a  doubtful  or  an  uncertain  expression, 
the  word  itself  should  be  distinctly  pointed  out  as  one  of  the  prohibited 
words  before  the  parly  is  to  be  deprived  ol  his  rijjht'-.  Is  ihe  word  "damn** 
in  itself  necessarily  a  profane  expression?  It  is  perhaps  a  pretty  vicdent 
adjective.  What  is  profanity?  If  you  look  at  the  Decalogue  it  says, 
''taking  the  name  of  the  Lord  in  vain."  If  you  look  at  our  statute  against 
profane  swearing  it  says,  ''profanity,  cursing  or  swearing  by  the  name  of 
God,  Jesus  Christ,  or  the  Holy  Ghost." 

If  you  look  at  the  dictionaries,  the  term  profanity  signifies  an  irrever- 
ent expression  towards  God.  If  you  look  at  the  dictionaries  for  the  defi- 
nition of  the  word  "damn,"  you  don't  find  it  included  among  the  profane 
expressions.  It  is  not  necessary  to  go  outside  of  the  record  of  this  case. 
Mr.  Eckert  having  stated  in  his  examination  in  chief  that  whenever  a«iy 
profane  expressions  are  used  the  operators  are  required  to  report  them  to 
him  was  asked  on  cross-examination  whether  the  operators  are  required 
to  report  the  word  **damn."  No  sir,  but  are  ordered  to  report  when  im- 
proper language  is  used."  Then  when  the  further  question  was  put  upon 
cross-examination  whether  he  thought  the  word  "damn"  used  by  a  sub- 
scriber under  the  circumstances,  a  sufficient  ground  for  depriving  him  of 
his  rights  to  use  the  telephone,"  he  does  not  say  yes  or  no,  but  answers 
I  did  not  understand  from  the  operator  that  the  language  you  refer  to  was 
used.  On  the  contrary  very  much  more  serious  language,  thus  implying 
that  if  the  word  "damn"  was  tne  only  word  used,  Mr.  Pugh's  use  of  the 
telephone  ought  not  to  have  been  cut  off. 

The  question  therefore  is,  if  in  a  business  communication  a  laau 
somewhat  excited  as  Mr.  Pugh  was  at  the  time  for  failing  to  get  proper 
communication,  uses  the  word  "damn"  or  "damned  telephone"  it  is  si^- 
cient  ground  for  cutting  off  its  permanent  use  for  which  he  has  paid,  and 
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depriving  him  of  a  vested  right  without  notice  or  any  examination  of  the 
facts  of  the  case.  It  seems  to  me  it  was  not  and  that  the  judgment  of  the 
court  below  should  be  reversed. 

H.  A.  iv'Iorrill  and  Wm.  Disney,  for  plaintiff. 

Perry  &  Jenney,  and  Goss  &  Peck,  for  Telephone  Co. 


110  EVIDENCE-^NEW  TRIAL. 

[Hamiiton  District  Court,  January  2.*^,  188?».l 
HEISEL  V.  HEISEL. 

1.  Proof,  in  an  aotion  for  purchase  price  upon  sale  by  one  partner  to  another, 

of  an  agreement  that  a  note,  thoujfh  payable  unronclition  illy  on  a  day 
nflined,  was  not  to  be  used  until  some  unsettled  accounts  between  the  par- 
ties were  adjusted,  is  not  open  to  the  abjection  of  inoompetency  as  varying 
the  terms  of  the  note. 

2.  Surprise  as  to  wbat  the  opposite  party  swears  to  is  not  legal  surprise  as  a 

ground  for  a  new  trial. 

Error  to  the  court  ot  Common  Piers. 

AVERY.  J 

There  are  various  errors  assigned,  but  the  only  exception  of  record 
is  to  overruling  the  motion  for  a  new  trial,  made  upon  the  grounds  of 
surprise  and  newly  discovered  evidence,  that  the  damages  were  excessive, 
that  the  court  erred  in  excUiding  evidence  and  that  the  verdict  was 
against  the  law  and  evidence.  Plaintiff  in  error  was  defendant  below. 
He  and  the  plaintiff  had  been  partners,  and  plaintiff  had  sold  out  to 
to  him.  The  action  was  for  the  agreed  price.  There  was 
no  controversy  as  to  the  price,  $i,ooo,  but  the  defense  was  that  it  had 
bacn  agreed  to  take  in  payment  $700  worth  of  furniture  and  a  note  of 
plaintiff  for  $312,  held  by  defendant. 

This  furniture  was  afterwards,  as  the  answer  alleged,  repurchased  by 
defendant  from  plaintiff,  and  there  replevied  by  the  the  brother-in-law 
of  plaintiff,  he  claiming  to  own  it.  but  as  defendant  had  been  since  advised, 
in  fact  acting  for  plaintiff,  and  for  this  by  wav  of  setoff,  damages  were 
claimed  to  the  amount  of  $151,  besides  two  other  sums  of  $25  and  $23  as 
for^ money  had  and  received  l)y  plaintiff  off  defendant. 

The  plaintiff  and  defendant  and  a  brother  of  theirs,  who  had  at  one 
time  gone  into  the  firm,  but  afterwards  retired,  were  the  principal  wit- 
nesses. The  plaintiff  testified  that  the  furniture  had  been  transferred  as 
security  for  a  liability  of  defendant  upon  a  nofe  made  by  the  brother,  up- 
on which  the  defendant  and  plaintiff  were  indorsers.  As  to  the  note  for 
$312,  both  the  plaintiff  and  the  brother  testified  that  was  given  for  money, 
which  defendant  had  advanced  for  plaintiff  to  a  building  associajtion.  It 
was  agreed  that  it  should  not  be  used  until  defendant  had  settled  a  bal- 
ance remaining  due  from  him  on  the  accounts  of  the  old  partnership  and 
which  still  remained  unsettled  before  the  brother  had  come  into  the  firm. 

It  is  objected  that  the  accounts  of  the  old  firm  were  carried  forward 
into  the  new  firm,  and  that  the  sale  of  the  plaintiff's  interest  in  that  firm 
settled  any  outstanding  balance.  But  this  is  not  the  testimony.  Plain- 
tiff testifies  that  the  old  accounts  of  the  firm  were  never  balanced.  The 
brother  testifies  that  the  shares  of  the  partners,  as  by  the  old  books  were 
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entered  in  the  new  books,  but  that  a  shortage  of  cash,  witli  which  defend* 
ant  was  chargeable  as  between  himself  and  plaintiff,  was  not  considered 
in  taking  account  of  the  new  assets,  but  was  lett  as  a  matter  to  be  settled 
between  the  old  parties.  It  is  again  objected  that  as  to  the  note,  it  being 
payable  unconditionally  at  one  year,  the  evidence  was  incompetent 
There  was  no  objection  to  it,  but  upon  the  motion  the  weight  of  the  evi- 
dence is  to  be  considered,  and  if  incompetent  may  affect  that  question. 

The  note,  however,  was  not  pleaded  as  a  setoff.  The  answered  alle$»ed 
the  agreement  that  it  was  to  be  taken  upon  the  sale  as  part  of  the  price 
and  was  a  plea  of  payment.  Xow,  while  evidence  that  it  was  not  to  be 
used,  except  in  a  certain  way,  might  be  incompetent  to  defeat  it  if  sued 
upon,  the  evidence  was  complete  on  the  issue  presented,  as  tending  to 
disprove  that  it  was  to  be  taken  as  alleged  in  part  payment  upon  the  sale. 
The  burden  was  on  the  defendant  to  make  out  such  agreement,  which  was 
the  only  plea.  The  verdict  was  not  against  the  weight  of  the  evidence  on 
that  issue. 

The  question  of  surprise  and  newly  discovered  evidence  turned  upon 
the  testimony  of  the  plaintiff,  which  defendant,  after  the  verdict,  made 
affidavit,  was  a  surprise  to  him,  and  up>on  a  ledger  that  was  not  produced 
at  the  trial.  But  the  matter  was  addressed  to  the  discretion  of  the  trial 
court.  Smith  v.  Bailey.  26  O.  S.,  i.  For  all  that  appeared  the  defendant 
might  have  produced  the  ledger  at  the  trial,  and  as  to  his  surprise  at 
the  plaintiff*s  testimony,  it  is  not  legal  surprise,  however  surprising  in  a 
moral  sense,  to  find  one's  adversary  in  a  lawsuit  testifying  to  make  oat 
his  own  side  of  the  case. 

The  only  other  question  is  the  amount  of  the  verdict.  The  testimony 
of  defendant  as  to  the  $23  claimed  as  a  setoff  was  not  denied  and  the  set- 
off should  have  been  allowed  by  the  jury.  But  the  judgment  may  be  cor- 
rected by  remitting  the  excess,  and  then  affirmed.  R.  R.  v.  Furnace  O., 
37  O.  S.,  434. 

Affirmed  upon  remittitur. 


SUIT  ON  INJUNCTION  BOND.  H I 

[Hamilton  Common  Pleas,  1883.] 

tAMANDA  H.  BISHOP  AND  JOHN  W.  BISHOP  v.  M.  F.  BASCOE  ET  AL. 

Recovery  on  an  injunction  bond  can  not  be  defeated  on  the  ground  that  the  injunc- 
tion was  allowed  by  consent  of  parties,  where  the  consent  entry  allowing  it 
was  also  conditional  to  take  effect  on  ihe  execution  of  the  injunction  bon«l. 

AVERY,  J. 

There  arc  but  two  questions  in  the  CHse ;  the  rijrbt  to  recover  on  an  injunction 
bond,  flud  if  the  rij^ht  exists,  the  amount  of  damages.  The  bond  was  executed  by 
the  defendants,  Krui?  and  Bruner.  in  a  suit  by  the  defendant.  Mildred  J.  Bascoe, 
against  the  plaintiffs  herein,  and  the  heirs  and  widow  of  James  W.  Bishop, 
deceased,  broui^ht  to  declare  a  deed  absolute  on  its  face  to  l>e  a  mortgage,  and  to 
enjoin  them  from  interfering;  with  or  molesting  her  in  the  enjoyment  of  the 
premises.  The  condition  of  the  t)ond  was  that  she  shonUI  pay  them  the  damages 
which  they  or  either  of  them  might  sustain  by  reason  of  the  injunction  if  it  should 

t  A  contrary  opinion  is  found  in   Krng  v.   Bishop,  44  O.   S.,   221,  in  which  it 
ppears  that  this  decision  was  overruled. 
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be  finally  decided  that  the  said  injunction,  ought  not  to  have  been  granted. 
Service  was  obtained  only  on  the  plaintiffs.  The  injunction  was  against  prosecuting 
an  action  in  forcible  entry  and  detainer,  before  a  justice  of  the  peace,  or  in  any 
way  disturbing  her  possession  in  and  to  th6  premises  described  in  the  petition. 
The  entry  was  as  follows :  ''By  consent  of  parties  in  open  court,  a  temporary  injunc* 
tion  is  granted  herein  and  the  defendants  and  each  of  them  are  hereoy  restrained 
and  enjoined  from  prosecuting  the  action  in  forcible  detainer  against  the  plaintiff* 
beftre  Nathan  Marchant,  justice  of  the  peace,  or  in  any  way  disturbing  the  posses- 
sion of  the  plaintiff  in  and  to  the  premises  in  the  petition  described  until  the  final- 
determination  of  this  action  by  this  court.  This  order  of  injunction  to  take  effect 
upon  the  execution  by  the  plaintiff  to  the  defendants  with  surety  to  the  approval  of 
the  clerk  of  this  court  of  an  injunction  bond  or  undertaking  in  the  sum  of  two 
hundred  and  fifty  dollars  (250)."  All  this  was  on  April  5,  1880.  On  May  16.  1881, 
the  suit  was  dismissed  by  the  following  entry :  "This  day,  this  cause  came  on  for 
hearing  upon  the  motion  of  Juo.  W.  Bishop  and  wife  to  dismiss  for  unreasonable 
neglect  to  make  service  upon  the  other  defendants  who  are  necessary  parties  to  the 
determination  of  the  controversy,  and  the  court  being  fully  advised  in  the  prem- 
ises grants  the  same  and  it  is  oraered  that  the  action  be  dismissed  without  prejudice 
at  plaintiff's  costs." 

The  objection,  against  recovery  on  the  bond  is  that  the  injunction  was  by  con- 
sent. But  it  was  not  by  consent,  except  on  condition  of  giving  the  bond.  The 
order  was  only  to  take  effect  upon  execution  by  the  plaintiff  of  an  injunction  bond, 
that  is,  on  giving  bond  executed  by  sufficient  surety.    Section  5576,  R.  S. 

The  objection,  again,  is  that  the  condition  w  is  that  it  should  be  finally  decided 
that  the  injunction  ought  not  to  have  been  granted,  and  that  there  has  been  no  final 
decision,  but  merely  a  dismissal  without  prejudice  and  without  passing  on  the 
injunction.  The  dismissal  of  the  action  in  itself,  however,  dissolved  the  injunction. 
Hon  V.  Carter,  7  How.,  1^;  Hope  v.  Acker,  7  Abb.,  308;  Daniels  Ch,  Pr.,  1675; 
Green  v.  Puls'ord,  2  Beav.,  70,  75.  The  dissolution  was  a  decision,  that  it  ought  not 
to  have  been  granted,  within  the  construction  to  be'put  upon  the  language  of  the 
condition.  Roberts  v.  Dust,  4  O.  S.,  502,  505 ;  Pacific  Mail  Steamship  Co.  v.  Leuling, 
7  Abb.,  N.  S.,  37  ;  DePorest  v.  Baker,  1  Rob.,  700,  703 ;  Loomis  v.  Bjown,  16  Barb.,  325, 
320.  In  Palmer  v.  Foley,  71  N.  Y.,  106.  cited  by  counsel,  the  discontinuance  was  by 
consent  of  defendant's  coun<iel  upon  stipulation  by  plaintiff  to  pay  1^100  costs.  It 
was  quite  different,  say  the  court,  from  a  voluntary  discontinuance,  or  dismissal  by 
the  plaintiff  of  his  own  motion,  pp..  Ill,  112. 

The  question  of  damages  is  not  affected  by  considerations  as  to  whether  the 
justice  of  the  peace  had  jurisdiction  of  the  proceedings  in  forcible  detainer  that 
were  enjoined.  'The  injunction  was  not  confined  to  those  proceedings,  but  was 
against  aisturbing  in  any  way  the  possession  of  the  premises.  It  does  not  lie  now 
in  the  mouth  of  the  defendants  to  say  there  was  nothing  to  enjoin,  or  that,  with  a 
deed  absolute  on  its  face,  which  it  was  the  object  of  the  suit,  in  which  the  injunc- 
tion was  obtained,  to  declare  to  be  a  mortgage,  the  plaintiffs  have  not  meanwhile 
been  kept  out  oil  possession.  If,  because  the  dismissal  was  without  prejudice, 
recovery  may  be  made  to  depend  on  the  right  of  possession,  as  though  this  were 
again  a  suit  between  the  same  parties  as  the  suit  already  dismissed,  the  plaintiffs 
wonld  be  in  a  worse  position  than  if  the  suit  had  not  been  dismissed,  since  the  ques- 
tion would  not  only  remain  to  be  tried  over  again  but  the  burden  would  be  upon 
tk^' plaintiffs  Of  maintaining  the  affirmative.  Cerfshily,  such  result  ought  not 
follow  the  disposition  of  a  suit,  which  a  plaintiff  can  not  be  prevente  1  from  making 
any  time.  To  compel  the  parties  now  to  try  with  the  sureties  the  same  issues  as  in 
the  suit  which  for  want  of  prosecution  has  been  dismissed,  and  to  leave  the  plain- 
tiffs in  that  suit  to  proceed  again,  as  necessarily  must  be,  in  a  new  action  upon  the 
same  issues,  no  matter  what  may  be  the  determination  in  this,  would  be 
anoni  dous. 

The  right  of  possession  under  the  deed,  during  the  continuance  of  the  injunc- 
tion, is  not  open  to  question  by  the  sureties.  They  are  estopped  to  deny  that  the 
ininnction  had  the  effect  it  was  intended  to  have.  Bulkley  v.  Stephens,  29  O.  S.,  620, 
624.  The  reasonable  value  of  the  premises  during  that  time  would  appear  to  be 
fifteen  dollars  a  month,  amounting  from  April  5,  1880,  to  May  16,  1881,  to  t200.50, 
for  which  with  interest  judgment  may  be  entered.  The  claim  for  counsel  fees  is 
disallowed,  the  case  in  that  particular  being  governed  by  Riddle  v.  Cheadle,  25  O.  S., 
278,  except  that  here  a  motion  to  dissolve  was  filed.  But  it  is  as  true  here  as  there, 
that  no  additional  attorney's  fees  beyond  those  involved  in  defending  the  action 
were  rendered  necessary  bv  the  injunction.  The  entry  was  by  consent  allowing  the 
injunction  until  final  hearing  on  condition  of  giving  the  bond.  This  left  ttie  que 
tion  of  dissolution  to  wait  until  determination  of  the  action,  and  did  not  co  i 
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template  the  making  of  motions,  or  fees  ol  counsel  except  for  defense  of  the 
action.  Reasonable  attorney's  fees  net'e^sarily  incurred  in  procuring  the  disaolutioa 
of  an  injunction  may  l»e  recovered  on  the  bond.  Noble  v.  Arnold.  23  O.  S.,  264 ;  but 
liere  the  injunction  was  only  auxiliary'  to  the  action,  and  there  was  no  disaolutioa, 
save  as  incidental  to  disuiissal  of  the  action.  Nothinj^^  was  done,  at  all  events* 
nothing  was  effected  under  the  motion. 

Judgment  for  tbeplaintiflfs. 

P.  A.  R«»ece,  for  plaintiflf^. 

Gen.  W.  H.  Baldwin,  for  defendants. 


LANDLORD  AND  TENANT.  112 

[Hamilton  Common  Pleas,  1888.] 

LEE  CAIIN  V  H AM.MON  BUILDING  CO. 

A  lessor  of  a  room  in  his  building,  who,  by  an^ngement  with  the  lessee.  Is  to 
allow  a  present  tenant  to  remain  for  a  year,  suspending  fhe  lessee's  posses- 
sion until  then,  has  sufficient  pcmsea^ic/a  to  piosecute  forcible  ,eBtry,  after 
the     year,  againet  the  teoAAt,  in  order  to  be  able  to  giv«  jiAiiesessloii  to 
the-leesee,  and  the  tenant  is  e»'iapfp^'to  deny  the  linidtovMtipsi^^esBory  title, 

although  the  lessee  could  have  assumed  the  burden  of  the  lurtion, 

« 

This  cause  came  on  for  hearing  upon  an  application  to  file  a  petition 
in  error  to  reverse  forcible  detainer  proceedings. 

BUCHWALTKR,  J. 

Various  errors  of  fact  and  law  are  complained  of,  but  the  error  of 
law  especially  relied  on  is  that  the  justice  ruled  out  as  evidence  a  lease 
from  the  Hammon  Building  Co.  to  the  P.  C.  &  St.  L.  R.  R.  Co.,  exe- 
cuted in  1879,  for  a  term  of  years,  giving  possession  of  the  comer  room, 
Fourth  and  Vine,  and  contracting  the  right  of  possession  to  Cahn's  cigar 
store  adjoining,  after  January  i,  1881.   . 

It  was  in  evidence  without  objection  that  by  the  R.  R.  Co  s  pos- 
session and  suspension  of  their  right,  the  Hammon  Building  Co.  did  lease 
to  Cahn  this  store  for  two  years  from  January  i,  1881,  to  January  i,  1883. 

The  counsel  claim  this  ruling  to  be  an  error  to  Cahn's  prejudice,  be- 
cause the  lease  tends  to  show  that  plaintiff  below  parted  with  its  title  and 
its  right  of  possession,  and  that  the  R.  R.  Co.  and  not  it  could  maintain 
this  action  of  forcible  detainer. 

The  notice  to  quit,  relied  on  in  this  case,  was  served  January  2,  1883, 
although  a  general  notice  in  writing  was  given  Cahn.  October  5,  1882. 

This  evidence  is  not  competent.  For  by  the  permission  of  the  R.  R. 
Co.,  the  Hammon  Building  Co.  acquired  a  possessory  title  and  the  right 
of  possession  for  the  two  years,  viz..  1881  to  1883.  and  it  was  Cahn's  duty 
as  its  lessee  .to  attorn  rent  and  final  possession  to  it;  9Jid  he  could  not 
deny  even  the  possessory  title  of  his  landlord.  See  3  O.,  295:  Moore  v. 
Beasley. 

The  lease  title  to  R.  R.  Co.  was  older  than  Cahn's. 

The  Hammon  Building  Co.  had  the  same  title  when  it  executed  lease 
to  Cahn  that  it  had  when  it  demanded  possession  from  him.  Holding 
under  the  same  he  cannot  deny  such  title. 

But  the  R.  R.  Co.,  by  the  terms  and  covenants  of  its  lease,  was  en- 
titled to  get,  to  have,  as  well  as  "to  hold,  peaceable  possession."  That 
right  was  only  suspended  by  agreement  till  Januarj'  i,  1883. 
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The  Hamnion  Building  Co.  was  bound  by  its  contract  to  put  it  in 
possession.  5  Bing.,  440;  Coe  v.  Clay  hold  that  '*a  person  who  lets 
premises. agrees  to  give  possession  and  not  merely  to  give  a  chance  of  a 
lawsuit,"  "11  Exchr.,  775;  Jenks  v.  Edward,  i;  M.  &  W.,  747;  Nealc,  v. 
McKenzie  holds  that  "if  the  landlord  or  lessor  does  not  give  possession, 
the  lessee  may  recover  damages  against  him,vand  is  not  obliged  to  bring 
an  ejectment  suit  against  an  occupier  who  wrongfully  holds  over  and  re- 
fuses to  quit." 

Wood,  on  Landlord  and  Tenant,  section   348  and  565. says: 

"But  where  there  is  an  actual  demise  for  one  year  or  more,  the  lessor 
impliedly  contracts  to  give  the  lessee  possession  at  the  commencement  of 
the  term,  and  if  he  fails  to  do  so  by  reason  of  a  previous  tenant  wrong- 
fully holding  over  the  lessee  may  recover  damages,  and  is  not  driven  lo 
bring  ejectment  against  the  previous  tenant.  See,  also,  99  Mass.,  11 
and  13.  (2  cases.) 

I  am  clearly  satisfied  that  the  burden  was  and  is  on  the  Hammon 
Building  Co.,  and  not  on  the  R.  R.  Co.,  to  get  the  possession  as  against 
Cahn  wrongfully  holding  over;  although  the  lessee  of  the  R.  R.  may 
have  been  entitled  to  assume  the  burden  to  obtain  possession  at  its  elec- 
tion. The  opinion  of  this  court  simply  is  that  the  lessee  is  not  compelled 
In  law  to  take  the  burden  of  a  suit  in  forcible  detainer  to  get  possession, 
of  the  premises,  but  that  burden  rests  upon  the  lessor  of  a  lease  in  the 
terms  and  covenants  as  set  out  in  the  lease  proffered  as  evidence  in  this 
case. 

I  have  carefully  considered  the  issues  of  fact  and  law  raised,  and  am 
clear  no  error  has  intervened  to  the  prejudice  of  the  plaintiff  in  error. 

Leave  to  file  petition  therefore  refused. 

O'Conner,  Glidden  &  Burgoyne,  for  plaintiff  in  error. 

Ramsey  &  Matthews  and  Campbell,  Bates  &  Von  Martels,  for  de- 
fendant in  error. 


131  CONTRACT  TO  DELIVER  MERCHANDISE. 

[Hamilton  Common  Pleas,  1883.J 
PAPPENHEIMER  HARDWARE  CO.  v.  HARRISON  WIRE  CO. 

1.  As  a  request  for  prices  of  merchandise,  delivery  to  begin  iu  January,  and   an 

aivBwer  merely  giving  prices,  would  give  the  seller  iwntil  the  end  of  the  last 
day  of  January  to  begin  shipments,  a  reply  accepting  the  pricee  amd  pro- 
viding far  shipments  to  begin  Januarv  15.  varies  from  the  office,  and  there 
is  no  meeting  of  minds  and  no  contract. 

2.  If  one  party  renounces  an  executory  contract  to  sell  goods,  the  other  party 

treating  it  as  at  an  end,  may  sue  without  wailing  for  the  time  of  perform- 
ance. 

The  claim  of  the  plaintiff  that  a  contract  was  made  between  the  par- 
ties is  based  upon  three  letters  of  which  the  following  are  copies,  viz: 

**The  Pappenheimer  Hardware  Co. 

**Cincinnati,  November  19.  1881. 
^'Harrison  Wire  Mill.  St.  Louis.  Mo. 

"Gentlemen: — Please  quote  us  your  bottom  cash  price  on,  say  500 
to  800  tons  galvanized  steel  wire,  long  length.  No.  T2J  and  13,  deliverable 
2    L  B        42 
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here  or  such  other  points  as  we  may  direct,  with  freight  allowance  to  Cin- 
cinnati, and  shipments  to  be  loo  tons  per  month,  commencing  in  January 
next.     Your  early  answer  will  oblige, 

"Yours  very  respectfully, 

"L.  Pappenheimer,  Pres." 

(2.) 


"St.  Louis,  2ist  November,  i88i. 
"The  Pappenheimer  Hardware  Co.,  Cincinnati,  O.: 

"In  reply  to  your  letter  19th,  we  quote  No.  12^  galvanized  soft  sted 
wire,  at  $4.55,  four  and  55.100  dollars  per  100  pounds,  and  No.  13  gal- 
vanized barb  wire,  $4.80  per  100  pounds,  freight  free  car  load  lots  to  Cin- 
vanized  barb  wire.  S4.80  per  100  pounds,  Ireight  free,  in  car  load  lots  to 
Cincinnati,  O.     Prices  for  immediate  acceptance. 

"Very  Respectfully, 
'1  "Harrison  Wire  Co., 

"A.  A.  Lasar,  Seer." 

(3) 

"The  Pappenheimer  Hardware  Co. 

"Cincinnati,  November  13,  1881. 
^'Harrison  Wire  Co.,  St.  Louis  Mo. 

"Dear  Sirs: — We  have  accepted  your  offer  of  the  21st  inst.,  received 
today  and  so  informed  you  by  telegraph.  You  will  please  enter  our  or- 
der for  400  tons  galvanized  steel  wire,  No.  12^,  long  lengths,  and  100 
tons  galvanized  steel  wire.  No.  13,  long  lengths,  suitable  for  manufacture 
of  barbed  fence  wire.  Shipments  to  commence  January  15,  1882,  at 
the  rate  of  100  tons  per  month,  and  to  continue  in  successive  months  0! 
February,  March,  April  and  May,  until  completed,  and  each  shipment  to 
be  four-fifths  of  No.  12^,  and  one-fifth  of  No.  13  wire.  Please  acknowl- 
edge receipt. 

"Very  respectfully  yours, 
"Pappenheimer  Hardware  Co., 

"L.  Pappenheimer,  Pres." 
The  defendant  denied  that  any  contract  was  made  between  the  par- 
ties, and  also  set  up  as  a  further  defense  that  its  secretary  through  mis- 
take, quoted  the  price  of  the  wire  at  one  cent  a  pound  too  low,  etc.  At 
the  close  of  the  plaintiff's  testimony  the  defendant  moved  to  arrest  the 
testimony  from  the  jury,  and  for  judgment,  and  the  opinion  of  the  court 
on  that  motion  was  as  follows: 

CONNEK,  J. 

In  this  case  the  plaintiff  having  put  in  its  evidence  and  rested  its 
case,  a  motion  is  filed  to  take  the  case  from  the  jury,  and  for  judgment 
for  the  defendant,  on  the  ground:  First,  that  there  is  a  variation  between 
the  letters  passing  between  the  parties,  plaintiff  and  defendant,  on  which 
the  plaintiff  relics,  as  creating  a  contract  and  upon  which  variance  the 
defendant  denies  the  existence  of  a  contract.  It  is  claimed  that  there  is 
a  variation  as  to  quantity  and  quality  of  the  wire  to  be  shipped,  as  to  the 
amount,  as  to  place  of  delivery,  and  as  to  time  for  its  shipment.  Second, 
it  is  claimed  that^  the  actiDn  is  prematurely  brought.  Thfrd,  that  no  dam- 
ages have  been  proved.  No  special  damages  are  alleged,  and  now  the 
question  is,  what  damages  can  be  recovered,  and  whether  a  tender  before 
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suit  is  brought  is  necessary,  before  there  can  be  a  recovery  for  nominal 
damages.  1  will  treat  these  questions  in  a  little  different  order  from  that 
argued  by  counsel.  First,  as  to  whether  the  action  was  prematurely 
brought.  Wharton  in  iiis  work  on  Contracts,  section  885  a,  says:  "A 
promisor,  by  absolutely  putting  it  out  of  his  power  to  fulfill  a  contract 
entered  into  by  him,  may  make  himself  liable  without  demand,  from  the 
time  he  thus  incapacitates  himself,  even  though  the  time  for  performance 
had  not  yet  arrived.  He  may,  for  instance,  expressly  repudiate  the  con- 
tract, in  which  case  he  may  at  once  be  sued,  though  the  other  party,  if 
cannot  afterwards  insist  repudiation,  electing  to  sue  immediately  for  the 
on  the  performance."  * 

In  2  Parsons  on  Contracts,  676,  the  principle  as  laid  down  is  this:  "If 
one  bound  to  perform  a  future  act,  before  the  time  for  doing  it  declares 
his  intention  not  to  do  it,  this  is  no  breach  of  his  contract,  but  if  his  dec- 
laration be  not  withdrawn  when  the  time  comes  for  the  act  to  be  done,  it 
constitutes  a  sufficient  excuse  for  the  default  of  the  other  party." 

This  is  the  statement  of  Parsons,  and  he  cites  Phillpots  v.  Evans,  5 
M.  &  W.  447  ;  Ripley  v.  M'l.ure,  4  Exch.,  345  ;  Leigh  v.  Paterson,  2  J.  B. 
Moore,  588  ;  Cort  v.  Anibergate,  etc.,  Ry.  Co.,  17  Q.  B.,  117,  6  Eng.  L. 
&  Eq.,  230;  and  the  same  doctrine  is  maintained  in  a  very  able  decision  in 
the  114  Mass.,  531,  Daniels  v.  Newton,  as  well  as  in  various  other  decis- 
ions in  the  state  of  Massachusetts. 

The  contrary  doctrine  has  been  established  in  the  cases  of  Hochster 
V.  De  Latour  2  Ell.  &  Bl.  687:  Avery  v.  Bouden,  5  Ell  &  Bl.,  714;  Wil- 
kinson V.  Verity,  L.  R.  C.  P.,  206:  Dingley  v.  Oler,  11  Fed.  Rep.,  -^73: 
Frost  V.  Knight,  L.  R.  7  Ex.,  1 1 :  Howard  v.  Daley,  61  N.  Y.,  362;  Fox  v. 
Kitton,  19  111.,  519;  Halloway  v.  Griffith,  32  la.,  409;  Zuck  v.  Rafferty,  S. 
C,  Pa.,  Nov.  1881,,  14  Central  Law  Journal,  258.  I  have  given  the  names 
of  these  authorities  for  the  purpose  of  explaining  the  character  of  the  va- 
rious cases.  The  case  of  Hoch.ster  v.  De  Latour.  2  Ell.  &  Bl.,  is  the  case 
of  a  contract  for  the  employment  of  a  courier.  The  case  of  Avery  v.  Bou- 
den, 5  Ell.  &  P»l.,  is  a  ship  freight  case,  the  case  of  Wilkinson  v.  Verity 
is  a  bailment  case;  the  case  of  Frost  v.  Knight,  L.  R.  7  Ex.,  iii  is  a 
breach  of  promise  case.  Howard  v.  Daley.  61  N.  Y.,  is  a  contract  for  sierv 
ices.  Fox  V.  Kitton,  19  111.,  /)19,  is  on  a  foreclosure  of  a  chattel  mort- 
gasj^e  upon  a  vessel:  the  case  of  Halloway  v.  Griffith,  32  Ia.»  is  also  a 
breach  of  promise  case.  Daniels  v.  Newton,  114  Mass.,  53,  is  a  breach 
of  contract  for  the  sale  of  land,  as  to  the  case  of  Zuck  v.  Rafferty,  supra. 

I  am  not  informed  of  the  character  of  it.     The  case  of  Dingley  v.  Oler, 

II  Fed.  Ren.  37»i.  is  upon  a  contract  for  the  delivery  of  ice,  and  the  only 
case  of  breach  of  contract  for  the  sale  of  merchandise  I  have  been  able  to 
find. 

There  is  no  question  at  all,  however,  that  the  modern  and  later  au- 
thorities in  England,  are  to  the  effect  that  when  a  promisor  has  given 
notice  of  his  intention  not  to  be  bound  by  his  promise,  and  the  promisee 
has  taken  action  upon  that  notice,  that  then  the  promisee  may  bring  his 
action  for  damages.  This  conclusion  is  sustained  by  all  the  decisions  in 
the  United  States  that  I  have  been  able  to  find,  except  those  in  the  state 
of  Massachusetts.  The  last  case  in  contravention  of  this  ruling  is  that  of 
Daniel  v.  Xewton.  1 14  Mass.  531.  decided  by  Judge  Wells,  and  which 
has  been  commented  upon  by  Judge  Lowell,  in  Dingley  v.  Oler,  11  Fed. 
Rep.,  373;  and  tliat  learned  judge  looking  at  the  cases,  comes  to  a  differ- 
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ent  conclusion  and  deems  the  reasoning  in  the  later  English  authorities 
and  the  American  cases  above  cited  to  be  better  than  that  of  Judge  Wells, 
and  holds  that  where  a  promisor  has  given  notice  that  he  would  not  be 
bound  by  the  contract,  and  the  promisee  receives  such  notice  and  has  taken 
action  upon  it,  that  tlien  the  pronii.sor  cannot  complain  that  the  prom- 
isee has  taken  him  at  his  word. 

Judge  Lowell,  in  this  case  of  Dingley  v.  Oler,  supra,  lays  down  the 
doctrine  as  follows :  **  That  in  contracts  for  services,  lor  marriage,  for  de- 
livery of  merchandise,  if  the  principal  before  the  time  for  performance 
arrives,  renounces  the  contract,  an  immediate  action  will  lie."  That  was 
a  case  where  a, contract  for  ice  was  made,  deliverable  during  the  season  of 
18  80,  and  in  July,  1880,  the  ice  was  worth  five  dollars  a  ton  in  the  market; 
when  the  contract  was  made  in  1879,  for  such  delivery  in  1880,  the  ice 
was  worth  but  fifty  cents  a  ton,  and  in  the  latter  part  of  July  the  defend- 
ants notified  the  other  parties  to  the  contract  that  they  would  not  deliva 
the  ice,  and  on  the  notice  being  received  an  action  was  brought.  That 
case,  it  seems  to  me,  is  more  nearly  on  all  fours  with  the  case  at  bar  than 
any  other  I  have  found.  Therefore,  I  hold  that  this  action  was  not  pre- 
maturely brought. 

2.  The  next  question  is  whether  or  not  damages  have  been  shown 
in  this  action.  It  was  decided  in  the  old  case  of  Leigh  v.  Patterson,  8 
Taunt.,  540: 

**If  a  vendee  has  until  a  given  day  to  deliver  goods,  and  on  a  prior 
day  when  the  prices  are  low,  he  refuses  to  proceed  with  the  contract,  after 
which  the  price  rises,  the  purchaser  not  rescinding  is  entitled  to  recover 
the  difference  between  the  contract  price  and  a  higher  price  which  the 
goods  bear  on  such  day  upon  the  future  ftdfillment  of  the  contract." 

That  decision  has  been  followed  in  all  the  English  decisions  bearing 
upon  this  subject,  notably  in  Frost  v.  Knight,  7  Ex.,  L.  R.  S.,  Ill ;  and  the 
same  rule  is  lollowed  in  Howard  v.  Dalej-,  (Jl  N.  Y.,  862 :  And  in  this 
ice  contract  which!  have  referred  to  in  Fed.  R^.,  373,  Judge  Lowdl 
held,  that  the  measure  of  damages  was  not  the  difference  between  the 
contract  price  and  the  market  price  at  the  time  of  the  refusal  to  comply 
with  the  contract,  but  was  the  diflFerence  between  the  contract  price  and 
the  lowest  market  price  during  the  ice  season ;  for  the  judge  says :  That 
it  was  reasonable  to  suppose  that  if  the  parties  were  bound  to  furnish  the 
ice  they  would  have  furnished  it  at  a  time  when  it  would  have  been  at  the 
least  loss  to  themselves.  Therefore,  the  measure  of  damages,  in  such 
a  case  on  contract  is  not  the  difference  between  the  contract  price  and  the 
market  price  at  the  time  of  the  breach  of  the  contract  in  the  refusal  to 
fulfill  it ;  but  the  diflFerence  between  the  contract  price  and  the  market 
price  on  the  various  dates  of  delivery.  But,  it  has  been  claimed  that  at 
least  there  should  be  a  recovery  of  nominal  damages  in  this  case.  On  the 
other  hand  it  is  claimed  that  there  can  be  no  recoverv  of  nominal  dam- 
ages  because  there  was  no  tender:  hut,  I  do  not  find  that  it  is  necessary 
for  the  plaintiff  in  this  case  to  have  made  a  tender  to  the  defendant  before 
it  was  entitled  to  recover  on  this  breach  of  contract.  Therefore,  if  there 
was  a  contract  between  these  parties,  this  action  not  being  preinaturdy 
brought,   they  would  he  entitled  to  recover  nominal  damages. 

3.  T  now  come  to  the  main  question  of  the  whole  case,  whether  or 
not  there  were  variances  between  the  letters  of  the  parties,  the  Pappen- 
heinier  Hardware  Co.,  and  the  Harrison  Wire  Co.,  and  whether  those  va- 
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nances  prevent  the  existence  of  a  contract.  These  variances  as  I  have 
said  before;  are,  first,  as  to  the  quantity  and  quality  of  the  wire.  The  let- 
ter of  the  Pappenheimer  Hardware  Co.  called  for  the  price  of  "Galvanized 
Steel  Wire."  llie  answer  of  the  Harrison  Wire  Co.  gave  quotations  of 
**(ialvanized  Soft  Steel  Wire  of  one  size  and  of  **Barbed  Wire"  of  an-^ 
other  size.  The  reply  of  the  Pappenheimer  Hardware  Co.  was  an  order 
for  those  two  sizes  of  wire  **suitable  for  barbed  wire  fe^icing."  I  have  al- 
ready ruled  in  this  cause,  if  there  was  a  custom  in  the  trade  by  which  the 
plaintiff  and  defendant  must  have  known  that  the  meaning  of  the  quali- 
ties called  for  in  the  first  letter  was  that  it  was  wire  suitable  for  barbed  wire 
fencing,  there  was  no  variation;  therefore,  I  say  no  more  now  upon  that 
point.  Second,  as  to  the  amounts  to  be  shipped:  The  letter  of  the  Pap- 
penheimer Hardware  Co.,  called  for  shipments  of  a  hundred  tons  per 
month,  the  answer  of  the  Harrison  Wire  Co.  quoted  for  shipments  by 
car-load  lots,  I  do  not  think,  however,  that  there  is  any  material  variation 
or  any  variation  between  these  statements ;  because,  I  can  readily  con- 
ceive that  both  parties  understood  that  the  wire  was  to  be  shipped  in  car- 
load lots;  since  that  would  be  the  cheapest  way  for  both  parties,  as  well 
as  the  usual  way  for  the  shipment  of  such  heavy  and  so  large  lots  of 
freight;  how  many  tons  make  a  car-load  I  cannot  deem  important:  there- 
fore, I  think  there  is  no  variation  in  respect  to  the  quantity  to  be  shipped. 

In  the  third,  place,  it  is  claimed  there  is  a  variation  as  to  the  place 
of  delivery.  The  letter  asking  prices  called  for  quotations  delivered  in  Cin- 
cinnati, or  such  other  points  as  the  hardware  company  might  direct  with 
freight  allowance  to  answer  of  the  Harrison  Wire  Co.  gives  quotations  for 
the  wire,  "F.  O.  B.."  free  on  board  the  cars,"  I  suppose  is  the  meaning  of 
the  initials  and  the  reply  of  the  Pappenheimer  Hardware  Co.,  to  this  letter 
does  not  necessarily  conclude  that  the  wire  is  to  be  delivered  otherwise. 
Taking  the  two  letters  of  the  hardware  company  together,  I  am  not  satis- 
fied that  there  was  a  variation  as  to  the  place  of  delivery;  but  I  think  a  fair 
construction  of  the  three  letters  is,  that  the  wire  was  to  be  delivered  at 
Cincinnati,  or  if  delivered  at  any  other  point  it  was  sim])ly  to  allow  the 
difference  of  freight.    . 

The  fourth  claim  of  variance  is  as  to  time  of  commencement  of  ship- 
ment. The  first  letter  of  the  Pappenheimer  Hardware  Co.  called  for 
shipments,  "one  hundred  tons  a  month,  commencing  in  January,"  the  an- 
swer of  the  Harrison  Wire  Co.,  says  nothing  at  all  as  to  the  time  of  ship- 
ments; the  reply  of  the  Pappenheimer  Hardware  Co.  to  this  letter  of  the 
Harrison  Wire  Co.  calls  for  the  delivery  of  this  wire,  "one  hundred  tons 
per  month,  commencing  on  the  15th  of  January."  Now,  it  is  claimed  by 
the  counsel  for  the  defendant,  that  here  waj  not  onlv  a  variation,  but  such 
a  variation  as  would  prevent  the  existence  of  a  contract  between  the  par- 
ties without  a  subsequent  assent  thereto  by  the  Harrison  Wire  Co.,  which 
it  IS  admitted  was  never  given.  On  the  other  hand  it  is  claimed  by  the 
counsel  for  the  plaintiff,  that  this  was  not  a  variation ;  that  the  first  appli- 
cation of  the  Pappenheimer  Hardware  Co.  was  accepted  by  the  answer 
of  the  Harrison  Wire  Co.,  and  that  the  time  of  the  delivery  was  left  open 
by  the  first  two  letters,  and  that  this  giving  of  the  date  of  January  15,  in 
the  third  letter  was  a  mere  suggestion  on  the  part  of  the  Pappenheimer 
Hardware  Co.,  that  the  delivery  should  then  commence. 

There  is  no  dispute  between  counsel  at  all,  that  the  acceptance  of 
an  offer  must  be  met  in  every  respect,  and  that  if  it  differs  there  is  no 
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meeting  of  the  minds,  and  no  contract.  Now,  was  this  change  of  the 
time  of  delivery  from  sometime  in  January  to  a  definite  period  in  January, 
a  mere  suggestion,  or  such  a  change  in  the  terms  of  the  proposed  agree- 
ment as  prevented  the  meeting  of  the  minds?  There  is  no  question  at 
all,  but  the  defendant  under  the  first  letter  had  all  of  January  to  commence 
the  delivery  of  the  wire,  and.  was  only  bound  to  deliver  one  hundred  tons 
in  that  month :  that  they  had  the  right  to  deliver  it  at  any  time  during  the 
month  ot  January ;  and  that  it  would  he  tlieir  right  to  po.stpone  the  com- 
mencement of  the  delivery  up  to  the  last  hour  of  January,  providing  tiiey 
could  then  deliver  the  one  hundred  tons  for  that  month.  By  the  answer 
of  the  Harrison  Wire  Co.,  nothing  at  all  is  said  as  to  when  this  delivery 
of  wire  shall  be  commenced.  It  may  be  presumed  they  relied  upon  their 
right  to  deliver  the  one  himdred  tons  at  iiny  time  during  the  month,  and 
certainly  they  had  the  legal  right  to  do  so.  Now,  I  can  well  understand 
that  the  delivery  of  the  amount  of  wire  proposed,  between  the  ist  and 
15th.  of  January,  might  be  very  different  from  a  delivery  of  the  same 
amount  between  the  15th  and  31st  of  January,  as  they  might  have  more 
orders  to  fill  in  the  latter  part  ot  the  month  than  in  the  early  part,  or  they 
might  have  a  stock  on  hand  early  in  the  month  and  less  in  the  middle  of 
the  month,  or  there  might  be  a  variety  of  circumstances  that  might  affect 
their  opportunities  of  shipment.  I  can  understand  that  if  there  was  any 
difference  to  the  Harrison  Wire  Co.  in  the  time  of  delivery,  if  it  was  any 
hardship  for  them  to  deliver  on  January  15th,  or  the  latter  part  of  the 
month,  then  their  minds  did  not  meet  with  the  Pappenheimer  Hardware 
Co.  as  to  the  time  of  delivery  and  there  was  no  contract.  It  seems  to 
me  in  the  light  of  all  the  cases,  that  this  was  a  material  change  of  the 
terms  of  the  proposed  contract,  and  being  a  material  change  that  there 
was  no  contract  in  fact  between  the  parties. 

The  motion,  therefore,  will  be  granted,  and  the  case  will  be  arrested 
from  the  jury.  ^ 

Wm.  M.  Ramsey  and  C.  B.  Matthews,  for  plaintiff.  « 

Herbert  Jenney,  for  defendant. 


WILLS— DEVISE,  146 
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♦E3LIZABETH  H.  RHODES  ET  AL.  v.  H.\.RRIET  WBLDY  ET  AL. 

Where  a  testator  devised  his  real  estate  to  his  wife  for  life  "  and  after  her  death  to 
the  heirs  of  her  body  begotten  "  a  child  born  to  him  after  the  execution  of  the 
will  is  •*  provided  for  in  the  will  "  within  Rev.  Stat.,  5959. 

ARREL.  J. 

John  Young,  father  of  the  plaintiff,  on  the  12th  of  August.  1862.  execated  a 
will  containing  the  followinj?:  "Item  first.  I  will  and  devise  to  my  wife,  Har- 
riet Yovaae,  all  my  peal  estate,  wheresover  situated,  to  use  and  occupy  as  to  her 
may  seem  proper  during  her  natural  life,  and  after  her  death  to  the  heirs  <rf  her 
body  begotten,  but  should  she  die  without  issue,  then  I  will  and  devise  the  same 
to  Frank  Young  and  Jennie  Young,  children  o^  my  brother,  WiUflftm  Toao^,  and 
to  Eben  Klrkpatrick,  son  of  John  Kirkpatrlck,  equally." 

Item  second  bequeathed  the  entire  personal  estate  of  testator  to  the  wife 
abeoluiely. 

•This  judgment  was  reversed  }fy  the  Supreme  Court.  See  opinion,  46  O.  S.,  2M. 
The  case  is  cited,  48  O.  S.,  4^i8.  48r). 
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At  the  date  of  the  execution  of  the  will,  Harriet,  wife  of  the  testator,  was 
anceinte  of  Elizabeth,  the  plaintiff,  who  was  born  December  24,  1862. 

Items  first  and  second  disposed  of  the  entire  estate  of  testator. 

in  Atrgnet,  1862,  shortly  after  making  his  will,  the  testator  enlisted  in  tha 
army,  and  subsequently  died;  just  when  is  not  ver>'  clear,  but  it  happened  aoout 
April,  1865. 

April  11,  1866,  the  will  was  probated. 

Harriet,  the  widow  of  testator,  has  since  intenn^irried  with  Samuel  Weldy, 
by  whom  she  has  other  children. 

Plaiurtiff  brings  this  suit  to  set  aside  the  will,  and  secure  her  share  of  the 
estate  of  her  father,  as  afterborn  child,  upon  the  ground  inter  alia,  that  the  will  was 
void  as  to  her,  under  section  5959  of  the  Rev.  Stat. 

The  question  involved  is,  did  the  testator  make,  by  the  ttrms  of  his  will,  pro- 
vision for  the  child  in  ventre  safnere^  that  would  satisfy  the  requirements  of  that 
section  ? 

The  will  creates  a  life  estate  in  the  widow,  with  remainder  "to  the  heirs 
of  her  body  begotten,"  which  would  include  the  unborn  child,  and  which  became 
a  vested  remainder,  the  fee  of  which  descended  immediately  upon  the  death  of 
the  testator.  Such  a  vee<ted  remainder  is  recognized  as  propei^y  of  a  present 
value.    Washburne  on  Real  Property,  563 ;  Gilpin  v.  Williams,  26  O.  S.,  283. 

This  court  therefore  holos  that  the  will  of  John  Young  did  make  such  pro- 
vision  for  the  unborn  child,  the  plaintiff,  as  satisfied  the  requiremento  of  section 
69a9. 

Williamo'  Appeal,  68  Penn.  St.,  327,  is  unlike  the  case  at  bar  in  three  Im* 
portant  particulars.  First,  the  Pennsylvania  statute  differs  from  the  Ohio  stat- 
ute. Seoooid,  the  testator  had  made  special  mention  of  and  specific  bequests  to  hl« 
living  children,  his  heirs,  thus  recognizing  them  in  a  discriminating  manner. 
Third,  the  only  claim  the  poethumous  child  could  make  would  De  under  the  gen- 
eral reversionary  clause,  which  construed  in  the  light  of  the  context,  would  be 
held  to  apply  as  well  exclusively  to  the  then  living  children  as  to  include  the 
claimant 

(Submitted  to  Judge  Arrel,  February  19,  1883,  and  approved.) 


1 56  PAYMENT— DEPOSITIONS. 

[Superior  Court  of  Cinicinnati,  General  Term,  February,  1883.] 

Force,  Harmon  and  Worthingtou,  JJ. 
*J.  S.  CROSBY  V.  W.  H.  HILL. 

1.  An  immaterial  issue  having  been  submitted  to  tb/e  jury  by  acrreement  of  ooun- 

sel,  and  the  jury  being  unable  to  agree,  if  there  be  no  other  issue  it  is  not 
error  to  withdraw  the  issue  submitted,  and  instruct  the  jury  to  return  such 
verdiot  as  Uie  facts  require. 

2.  Payment  to  a  broker  is  not  payment  to  his  principal  where  the  latter  has  not 

authorized  the  broker  to  receive  payment,  or  contract  in  his  own  name,  and 
has  not  acted  so  as  to  give  the  payer  reason  to  believe  the  broker  was  so 
authorized. 
8.  Objection  to  the  deposition  of  a  party  because  his  name  does  not  appear  in  the 
notice  is  waived  if  not  made  as  required  by  sec.  5284,  Rev.  Stat,  and  rule  xvi 
of  this  court. 

WORTHINOTaN,  J. 

T^iis  is  an  aofak>:.  to  recover  the  value  of  certain  goods;  it  was  tried  before 
a  Jury,  and  verdict  having  been  given  for  the  plaintiffs,  was  reserved  on  a  motion 
for  a  new  trial. 

After  the  evidence  was  closed  by  agreement  between  counsel,  a  single  quea- 
tion  of  fact  was  submitted  to  the  jury.  Upon  this  question  the  jury  reported  they 
were  unefble  to  agree.  The  court  then  instructed  the  Jury  to  bring  in  a  verdict  for 
the  plaintiffs  f  r  thevaJueof  the  goods.  To  this  counsel  for  defendant  excepted,  and 
requested  certain  special  otharges,  which  were  refused.    The  action  of  the  court 

*  This  judgment  was  affirmed  by  the  Supreme  Court.    See  opinion,  39  O.  S.,  100. 
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in  thu6  annulling  the   previous   submifision,   and    also   in    refufiinf:   the   special 
charges,  is  now  urged  as  error,  and  ground  for  new  trial. 

If  the  final  instruction  at  the  court  to  find  for  the  plaintiffs  wae  correct* 
the  question  submitted  to  the  jury  was  immaterial ;  if  immaterial,  it  is  errone- 
ous to  submit  it ;  and  though  consent  of  counsel  would  waive  any  objection  on  the 
part  of  either  to  the  error,  yet  it  could  not  preclude  the  court  from  retracing  its 
steps,  correcting  the  error  and  avoiding  a  new  trial.  Lloyd  v.  Moore,  38  O.  S.,  97. 
Of  course  in  making  the  oorreotioa  tne  court  must  see  no  prejudice  is  done  to  any 
real  ground  of  claim  or  defense  there  may  be  in  the  case.  But  no  prejudice  could 
reeult  from  the  action  o<f  the  court  here,  if  its  final  charge  was  correct,  for  it  left 
nothing  to  be  argued  or  diecussed. 

So,  too,  refusing  the  special  charges  asked  was  not  erroneous  if  thp  peremp- 
tory instruction  given  was  correct    Bond  v.  State,  23  O.  S.,  249. 

•Therefore,  the  real  question  presented  by  these  objections  is — did  the  court 
err  in  directing  a  verdict  for  the  plaintift? 

To  deitennine  this  requlree  a  statement  of  the  admitted  facts  and  the  evi- 
dence. The  petition  avers  that  the  plaintiffs  were  partners  engaged  in  the  lumber 
ba<«iness  at  Greenville,  Mich.,  that  about  March  12,  1881,  one  W.  H.  Roth,  a  lum- 
ber broker  in  this  city,  represented  to  plaintiffs  that  as  such  broker  he  had  sold 
for  them  to  defendant  one  car  load  of  shingles  at  >«i.55  per  1000;  that  theieupoo 
the  plaintiffs  shipped  to  their  own  order  one  car  of  shingles,  deliverable  to  defeind- 
eot  by  the  railroad  company  upon  payment  by  him  to  it  of  the  freight  due:  that 
about  March  31,  1881,  defendant  paid  the  freight  due  and  took  the  shingles  away; 
that  the  ehingles  were  worth  the  price  above  named  less  freight,  to-wit,  1197.50 
and  that  defendant  had  not  paid  for  them. 

The  answer  avers  that  the  defendant  purchased  the  shingles  from  Rdth  and 
that  he  paid  Roth  therefor  without  knowledge  from  whom  Roth  purchased  them, 
or  that  the  plaintiffs  claimed  any  interest  in  them.  It  contains  also  a  denial  that 
at  the  time  the  defendant  took  the  shingles  the  plaintiffs  were  the  owneri^;  but 
this  was  abandoned  at  the  trial  and  the  ownership  ot  the  plaintiffs  was  admitted. 

Ihe  reply  denied  that  the. defendant  paid  Roth  in  ignorance  of  the  plaintiffs' 
''laim.  Taking  the  admissions  made  by  the  pleadings  and  on  the  trial  together, 
the  only  issue  was  whether  payment  to  Roth  was  payment  to  plaintiffs,  the  allega- 
tions in  the  petition  being  substantially  admitted,  except  that  cA  non-payment. 

On  the  trial  the  plaintiffs  offered  evidence,  whioih  was  not  contradicted, 
tending  to  prove  that  Roth,  in  advising  them  of  the  sale,  direoted  them  to  ship 
the  goods  to  Glendale,  end  to  send  the  invoice  to  Cincinnati;  that  thereupon  they 
shipped  the  goods  to  CMendale  to  their  own  order,  and  at  the  same  time  mailed  to 
the  defendant  at  Cincinnati  an  invoice  frotn  them  to  defendant,  together  with  an 
order  on  the  railroad  agent  at  Glendale  to  deliver  the  goods  on  payment  ot  freight. 

The  defendant  offered  evidence,  also  uncontradioted,  that  he  dealt  with 
Roth  as  a  principal,  not  knowing  he  was  a  broker;  that  defendant  never  received 
the  invoice  and  delivery  order;  that  from  the  time  of  making  the  contract  with 
Roth  until  the  middle  of  April  he  was  a  member  of  the  legislature,  and  living  in 
Columbus  attending  its  session;  that  he  there  received  notice  from  Roth  the 
shingles  were  about  to  arrive ;  that  he  thereupon  instructed  h«s  ajsrent  to  receive 
them  and  pay  freight,  whiich  was  done;  that  he  paid  Roth  for  the  shingles  in 
Apriil  Li,  18di;  and  that  he  never  heard  plaintiffs  claimed  any  Interest  in  them 
until  after  May  26,  1881,  when  they  wrote  demanding  payment. 

AS  the  charge  was  peremptory  and  left  nothing  for  the  jury  to  consider, 
the  evidence  offered  by  the  defendant  must  be  considered  as  true. 

Hence,  therefore,  we  find  that  Roth  was  a  broker ;  so  far  as  the  plaintifiTs 
were  concerned  they  knew  him  in  the  transaction  only  as  a  broker  acting  for 
them,  they  are  not  shown  to  have  entrusted  him  with  the  possession,  actual  or 
constructive,  of  the  goods.  On  the  other  hand  the  defendanit  knew  Roth  only  as 
a  principal,  and  dealt  with  him  only  as  such.  Counsel  for  'plaintiffs  relies  upon 
Hamet  v.  Letcher,  37  O.  S.  366,  and  Brockhaus  v.  Klein,  anU  487.  These  cases  are 
like  this  so  far  as  the  relations  between  the  buyer  and  the  Intermediary  are  oon- 
cerned ;  in  each  case  the  buyer  dealt  with  the  intermediary  as  a  principal,  in 
ignorance  of  the  state  of  his  relations  with  the  seller.  But  in  these  cases  the 
oourt  held  thsit  t(he  material  question  was  not  the  relation  between  the  inters 
mediary  and  the  buyer,  but  between  him  and  the  seller.  In  these  oases  the  in- 
termediary represented   himself  to  the    seller   as  acting   for  the  buyer;  he  was 
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truBted  with  no  authority  to  act  for  the  seller;  therefore  the  buyer's  dealings  wltli 
him  did  noft  affect  tae  rig'bts  of  the  eeller. 

Here  the  intermediary  represented  himself  to  the  sellers  as  contracting  for 
them  as  a  broker;  by  adopting  thil^  contract  the  sellers  recognized  the  interme- 
diary as  their  broker,  and  clothed  him  with  all  the  powers  lawfully  exercisable 
by  broKers,  but  with  no  ot^her  powers;  the  contract  thus  adopted  was  the  ootQtract 
reported  to  them,  made  in  their  name  as  principals,  and  not  any  other  contract 
mede  in  the  name  of  the  broker  as  principal;  their  action  was  a  ratificatioo,,  and 
the  very  essence  of  ratification  is  that  it  applies  only  to  things  reported  or  kmown 
io  the  ratifler,  and  not  to  things  unknown.  Benoecke  v.  Ins.  Co.,  105  U.  S.,  360. 
If  this  contract,  so  adopted  and  rati  fled,  did  not  authorize  Rottn  to  receive  ptiy- 
ment,  the  prhiciple  that  controlled  the  decisions  in  the  two  cases  in  this  state 
last  cited  must  control  here;  if,  in  other  words,  Roth  was  not  the  plaintiffs'  agent 
to  receive  payment,  payment  to  him  is  no  defense. 

The  charge  given  was  correct,  therefore,  unless  payment  to  a  broker  w>io 
has  never  had  actual  or  constructive  possession  of  ihe  goods,  is  i>ayment  to  the 
seller,  where  the  broker,  witaout  the  knowledge  of  the  seller,  contracted  In  his 
own  name  as  principal.  That  this  is  no  payment  is,  we  think,  conclusively  shown 
by  the  cases  of  Baring  v.  Corrie,  2  B.  &  Aid.,  137,  and  Dra&eford  v.  Piercy,  7  B. 
ft  S.,  515.  The  former  case  has  always  been  considered  as  settling  flnaily  that 
mere  employment  of  a  bioker  gives  him  no  authoritj  to  contract  In  his  own  name; 
tx>  affect  his  principal  by  such  contracts  there  must  further  appear  a  grant  of 
power  so  to  act,  either  express,  or  implied,  from  other  circumstances  than  the  fact 
of  emplojTnent.  Bavley,  J.,  in  that  case,  says:  "A  proprietor,  generally  speak- 
ing, is  entitled  to  receive  the  price  of  his  own  goods,  unless,  by  improper  conducton 
his  part,  he  has  enabled  some  other  person  to  appear  as  proprietor  of  the  goods, 
and,  by  that  means,  to  impose  on  a  third  person  without  any  faudt  on  the  part  of 
that  person.  That  is  the  true  meaning  of  the  rule  laid  down  in  Hem  v.  Nichols, 
Salk.,  289.  There  anse  then  three  questions:  first,  did  the  plaintiffs  (the  sellers) 
enable  Coles  &  Co.  (the  brokers)  to  appear  as  proprietors  of  the  goods,  and  lo 
practise  a  fraud  upon  the  defendants  (the  buyers)?  Secondly,  did  Coles  «>c  Co. 
actually  practice  a  fraud?  and  thirdly,  did  the  defendants  use  due  care  and  dili- 
gence to  avoid  such  a  fraud?  He  then  goes  on  to  siay  that  in  the  case  before  him 
each  of  these  questions  must  be  answered  in  the  negative;  but  it  is  apparent  that 
in  his  judgment  a  negative  answer  to  any  one  of  them  would  overthrow  the  de- 
fence. The  arguments  used  by  all  the  judges  in  that  case  to  show  that  a  nega- 
tive answer  must  be  given  to  the  first  of  the  above,  viz., — that  the  intermediaiy 
was  employed  solely  as  a  broker,  and  was  not  entrusted  with  the  goods  or  iLe 
muniments  of  title — apply  with  equal  force  to  this  case — nor  is  this  answer  aifected 
by  the  fact  that  here  as  late  as  as  three  weeks  after  receiving  the  goods  the 
defendant  was  still  without  knowledge  of  the  interest  of  the  plaintiffs  in  the 
0ood6.  His  Ignorance  does  not  even  ten^d  to  prove  laches  on  the  part  of  the  plain- 
tiffs; the  plaintiffs  knew  him  only  as  a  purchaser  at  Cincinnati,  while  in  fa'^t, 
though  a  resident  of  Cincinnati,  he  was  in  0>lumbus.  His  ignorance  thereCoie  is 
perfectly  consistemt  with  an  attempt  on  the  part  of  the  plaintiffs  to  oom*flunicate 
with  him;  and  that  such  an  attempt  was  made  is  proved  by  undisputed  evidence 
Where  there  is  an  absence  of  evidence  tending  to  prove  negligence.  It  is  not  v.rror 
for  the  court  in  charging  the  jury  to  assume  that  such  negligence  does  not  exist. 
Railroad  v.  Fleming,  30  O.  S.,  480. 

I'he  case  of  Drakeford  v.  Piercy,  7  B.  &  S.,  515,  covers  the  case  at  bar  on 
every  point.  The  declaration  was  for  goods  sold  and  delivered.  Plea,  that  the 
plaintiff  sold  and  delivered  the  goods  by  I>ayies,'h)8  agent,  but  as  vendor  on  his  own 
acoount;  that  Da  vies  sold  and  delivered  as  such  yendor;  that  defendant  had  no 
notice  that  Davies  was  an  agent,  or  acting  otherwise  than  as  actual  vendor,  iiniil 
after  he  paid  for  the  goods,  and  that  he  paid  Davies  believing  he  was  accual  ven- 
dor, and  entitled  to  receive  payment.  To  this  there  was  a  demuirer,  an-d  t^  de- 
murrer was  sustained  because  there  was  a  failure  to  aver  that  the  plaintiff  by 
improper  conduct  enabled  i^avies  to  appear  as  proprietor  of  the  goods,  or  olo-thed 
him  with  real  or  apparent  authority  to  receive  payment;  and  that  while  the  alle- 
gations in  the  plea  might  justify  a  jury  in  finding  these  facts,  yet  being  conclu- 
sions of  fact,  they  must  be  averred,  and  could  not  be  omitted  from  the  plea. 

The  facts  that  were  omitted  from  that  plea  are  omitted  also  in  the  answer 
here.  On  the  pleadings,  therefore,  the  plaintiffs  were  entitled  to  judgment  after 
the  denial  of  owneirship  ^n  the  plaintiffs  had  been  withdrawn  on  the  trial.  The 
evidence  offered  was  insufficient  to  justify  an  amendment  of  the  answer  setting 
up  these  omitted  facts,  for  it  utterly  fails  to  show  thai;  Roth  was  employed  other- 
wise than  as  a  broker,  or  ever  had  any  possession  of,  or  control  over,  the  goods. 
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or  that  anything  was  disclosed  to  the  plaintiffs  from  which  they  could  suppose  that 
Roth  had  violated  his  duty  to  the  defendant,  whereby  they  might  be  required,  at 
their  peril,  to  see  that  defendant  was  truly  advised.  On  the  contrary,  if  the  ques- 
tlon  of  amendment  be  confiidei*ed,  it  appears  ijy  evidence  of  such  a  character  as 
to  carry  oenef  in  its  truth,  tha/t  the  plaintifts  did  all  tliat  could  reasonably  be 
expected  of  them,  with  such  knowledge  as  they  had  of  the  defendant's  position, 
to  advise  him  of  their  rights.  And  when  it  is  desired  to  conform  the  pleadings 
to  the  proof,  it  is  for  the  court  to  determine  what  has  been  proved. 

We  have  been  referred  by  counsel  for  defendant  to  the  following  authorities 
as  supporting  his  defence:  Pratt  v.  Willey,  2  C.  &  P.,  350;  Bowmanville  Machine 
Co.  V.  Dempster,  2  Can.  Sup.  Ct.,  21;  and  Boston  Ice  Co.  v.  Potter,  123  Mass..  28. 

In  the  first  of  these  cases.  Best,  C.  J.,  left  to  tiie  Jury  the  same  issue  that 
oounsel  agreed  in  this  case  to  su'bmit.  and  the  Jury  found  the  Issue  for  tlie 
plaintiff.  The  materiality  of  the  issue  was  not  discussed.  The  second 
oase  IS  very  meagerly  reported:  a  fuller  report  is  found  in  reports  ol 
the  inferior  court,  2  Russ.  &  Ches..  (Nova  Scotia.  Law),  273,  from  which 
It  appears  that  the  issue  submitted  was  whetner  the  plainitiff  had  authorized  the 
agent  to  contract  in  his  o^'n  name  as  principal.  The  Juit  found  that  he  had,  and 
the  court  held  the  evidence  warranteil  the  finding.  Here  it  is  conceded  the  plain- 
tiff gave  no  »u<ch  authority. 

The  last  case  relied  on  in  no  way  resembles  this:  It  was  an  action  on  con- 
tract for  goods  sold  and  delivered;  no  express  contract  was  proved;  the  plaintiff 
furnisued  the  goods  knowing  the  defendant  had  refused  to  buy  mem  from  it,  and 
concealing  tne  fact  that  it  was  the  vendor,  whereby  any  presumf>tlon  ot  an  impilel 
contract  was  rebutted.  The  case  has  no  bearing  upon  the  duties  of  a  vendee 
unwittingly  contracting  with  tne  agent  of  an  undisclosed  principal. 

The  only  case  we  have  been  able  to  And  which  does  support  the  defendant's 
claim  Is  the  £k:lipse  Wind  Mill  Co.  v.  Thorson,  46  la.,  181.  But  the  court,  there 
cites  no  authorities  in  support  of  its  conclusion,  and  the  reasons  assigned  are  not 
cogent  enough  to  compel  us  to  follow  it  in  disregarding  rules  previously  well 
settled.    We  are  satisfied,  thei'efore,  that  the  final  charge  of  the  court  was  correct. 

It  is  contended  also  that  the  court  erre«.  in  admitting  certain  depositions  of 
the  plaanitifCs  themselves,  because  the  notice  failed  to  specify,  as  required  by  sec. 
5273,  Rev.  Stat.,  that  ihe  deposition  of  a  party  was  to  be  taken.  i\o  exception  to 
the  deposition  was  made  and  tiled  as  required  by  sees.  5284  and  5285,  Rev.  Stat., 
and  by  rule  xvi  of  this  court,  1  Handy  (MlUs  ed.)  xzii.  But  oounsel  claims  the 
objection  is  to  the  competency  of  the  witness,  and  therefore  under  sec.  5285,  no 
such  exception  was  required.  We  think,  however,  the  objection  is  a  formal  one; 
it  goes  not  to  the  competency  of  tne  witness,  ^ut  to  the  nuinner  of  introducing 
his  evidence.  The  objection  is  much  lers  forcible  than  that  in  Cowan  v.  Ladd,  2 
O.  S.,  324,  where  the  deposi'tion  failed  to  show  the  wi'tnees  was  sworn,  and  yet 
was  held  to  have  been  properly  received,  no  exceptions  having  been  filed. 

With  reference  to  this  very  question  of  competemcy  the  court  say:  "The 
convpetency  of  the  evidence  does  not  apply  to  the  form  of  its  introduction,  but  to 
its  Inherent  chairacter,  as  iegitimate  and  proper  to  prove  the  fact  intended  to  be 
established.  '»  •  *  The  rule  (a  rule  of  court  like  our  own)  dearly  applies  to  a 
case  where  the  evidence  is,  within  its  meaning,  competent,  iHit  where,  from  some 
other  defect  in  the  deposition,  it  is  liable  to  be  ruled  out.** 

The  object  of  section  5285  .s  to  require  all  objections  to  depositions,  to  be 
made  before  the  trial,  saving  only  those  which  might  be  made  if  the  witness  were 
present  in  court,  already  sworn,  and  upon  the  stand  ready  to  testify. 

The  grounds  alleged  in  the  motion  are  not  well  taken.  The  motion  will 
therefore  be  overruled,  and  Jud^^ent  entered  upon  the  verdict. 

Taroe  and  Harmon,  JJ..  concur. 


DIVORCE— DOWER.  1 59 

[Superior  Court  of  Cincinnati,  General  Term,  Febraery,  18S8.1 

Force,  Harmon  and  Worthington,  JJ. 

MARGARET  ROGERS  v.  SARAH  M.  TATLOR  BT  AL. 

A  woman  divorced  from  her  husband  by  decree  of  another  state,  for  her  own  wlU 
ful  absence,  is  not  entitled  to  dower  in  his  lands  In  this  state  after  Ufl  deailli. 
under  either  dower  or  divorce  acts. 
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FORCE.  J. 

The  plaintiff  was  divorced  from  her  husband,  April,  1845,  t)y  the  cir- 
cuit court  of  Kenton  county,  Ky.,  by  reason  of  her  willful  absence.  In 
December  of  the  same  year,  she  living  in  Cincinnati,  brought  suit  in  this 
county  for  divorce  and  alimony.  The  court  found  that  the  parties  had 
already  been  divorced  and  granted  only  a  decree  for  alimony.  She  never 
married  again.  Her  former  husband  dying  in  1880,  she  instituted 
this  action  for  dower. 

It  was  held  by  the  Supreme  Court  in  Mansfield  v.  Mclntyre,  10 
O.,  21,  that  the  provision  of  the  statute  that  if  a  divorce  be  granted  by 
reason  of  the  aggresion  of  the  wife  she  shall  be  barred  of  her  dower,  does 
not  apply  to  foreign  divorces,  but  only  to  such  as  are  granted  in  Ohio, 
'i  ne  fact  that  the  plaintiff  was  divorced  by  reason  of  her  fault,  therefore 
does  not  affect  the  case,  but  it  stands  as  if  there  were  no  finding  by  the 
court  whether  the  ground  of  the  divorce  were  her  fault  or  her  Husband's. 

At  common  law  the  mere  fact  of  divorce  extinguished  the  contingent 
right  of  dower.  Coke  says:  "But  if  they  were  divorced  a  vinculo  matri- 
monii in  the  fife  of  her  husband,  she  loseth  her  dower."  i  Thomas  Coke,  ' 
572.  And  the  context  shows  the  reason  to  be  that  in  such  case,  she  was 
not  his  wife  at  the  time  of  his  death  and  therefore  was  not  his  widow  after 
his  death.  This  rule  of  the  common  law  prevails  generally  throughout 
the  United  States. 

In  Ohio,  the  provision  introduced  into  the  statutes  in  1824,  that  where 
a  divorce  should  be  granted  by  reason  of  the  aggression  of  the  wife  she 
should  be  barred  of  her  dower,  raised  a  presumption  at  one  time,  that  if 
the  divorce  should  be  granted  not  on  that  ground,  she  would  not  be  bar- 
red; and  the  Supreme  Court  so  held  in  Mansfield  v.  Mclntyre,  supra. 

But  in  Rice  v.  Lumley,  10  O.  S.,  596,  it  washeid  that  dower  is  allowed 
only  to  the  widow  who  was  the  wife  of  the  person  dying  at  the  time  of  his 
death.  This  decision  was  given  by  only  a  majority  of  the  court.  But  this 
was  affirmed  in  Lamkin  v.  Knapp,  20  O.  S.,  454,  where  it  was  also  held 
that  the  right  of  dower  given  to  a  wife  who  is  divorced  by  reason  of  the 
aggression  of  her  husband  is  a  provision  outside  of  and  in  addition  to  the 
provision  made  by  the  dower  act.  Both  these  cases  were  cited  and  fol- 
lowed in  Charlton  v.  Miller,  27  O.  S.,  298. 

Ihe  plaintiff,  not  being  the  widow  of  Melanchthon  Rogers,  is  not 
entitled  to  dower  under  the  dower  act;  and  the  divorce  not  being  granted 
by  reason  of  his  aggression,  she  has  no  claim  to  dower  under  the  divorce 
act. 

Judgment  for  defendants  with  costs. 

Harmon  and  Worthington,  JJ.,  concur. 

Sayler  &  Sayler,  for  plaintiff. 

Perry  &  Jenney,  Mitchell  &  Holmes,  and  J.  II.  Bates,  for  defendants. 


160  HUSBAND  AND  WIFE. 

[Hamilton  Common  Pleas.] 

HEI^MKAMP.  KAUFMAN  CO.  v.  J.  H.  H.  KATER,  ADMR. 

The  funeral  expenses  of  a  married  woman  may,  under  sec.  6090,  Rev.  Stat,  be 
made  a  charge  upon  her  separate  estate,  though  such  deceased  left  sur- 
viving her  a  husband  having  property. 
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MAXWELL,  J. 

It  appears  from  the  agreed  statement  of  facts,  upon  which  this  case  is 
submitted,  that  the  plaintiffs,  who  are  undertakers,  furnished  the  materials 
and  performed  the  services  necessary  for  the  funeral  of  Anna  Steinman, 
a  married  woman;  that  they  did  this  upon  the  request  of  the  husband;  that 
He  has  paid  a  portion  of  the  bill,  but  that  he  has  neglected  or  refused  to 
pay  the  balance ;  that  he  has  no  property,  and  that  she  had,  and  has  left  a 
separate  estate. 

It  is  claimed  on  the  part  of  the  plaintiffs,  that  they  furnished  the 
material  and  performed  the  services  on  the  credit  of  her  separate  estate, 
and  that  the  estate  is  liable  to  them,  and  it  is  claimed  on  the  part  of  the 
defendant,  that  the  husband  of  the  decedent,  and  not  her  estate,  is  liable 
for  the  bill  of  the  plaintiffs. 

Section  bo^,  Rev.  Stat.,  provides  that  an  administrator  or  executor 
shall  pay  "first — the  funeral  expenses,  those  of  the  last  sickness,  and  the 
expenses  of  administration,"  and  it  might  be  argued  that  this  law  of  dis- 
tribution applies  to  all  cases  where  there  is  any  estate  to  be  distributed, 
and  that  the  rule  applies  to  the  estate  and  not  to  the  person. 

The  defendant  claims  that  at  common  law  the  husband  was  liable 
for  the  funeral  expenses  of  the  wife,  and  that,  as  no  express  statute  on  that 
subject  has  been  enacted,  the  common  law  rule  still  applies.  I  think,  the 
application  of  that  rule  depends  upon  the  facts  of  the  case  to  which  it  is 
sought  to  be  applied.  At  common  law,  the  husband  was  liable  for  the 
funeral  expenses  of  the  wife,  even  if  she  were  living  apart  from  him,  upon 
the  same  principle  that  he  was  liable  for  necessaries  furnished  her,  i.  e., 
to  prevent  her  from  becoming  a  charge  on  the  public,  or  falling  into  desti- 
tution, and  any  one  might  furnish  her  necessaries  while  she  lived,  and 
decent  burial  after  death,  and  recover  from  the  husband  the  amount  so 
expended,  c,s  a  matter  of  public  policy.  Ambrose  v.  Kerrison,  lo  C.  B., 
776;  Bradshaw  v.  Beard,  12  C.  B.  N.  S.,  344;  Cunningham  v.  Reardon,  98 
Mass.,  538.  It  will  be  found,  however,  on  examination  of  these  cases,  that 
they  were  all  cases  in  which  the  wife  had  no  estate,  but  was  wholly  depend- 
ent on  her  husband. 

That  a  different  rule  from  tne  foregoing  applied  where  the  wife  had  a 
separate  estate,  may,  I  tnink,  be  fairly  inferred  from  another  class  of  cases. 
In  Gregory  v.  Lockyer,  6  Mod.,  90;  the  wife  hal  left  a  separate  estate, 
and  the  husband,  who  was  her  executor,  had  charged  lier  funeral  expenses 
against  that  separate  estate.  The  court  permitted  the  account  to  stand. 
In  Bertie  v.  Lord  Chesterfield,  9  Mod.,  30,  it  was  sought  by  the  devisee 
of  the  husband  to  cast  the  funeral  exj^enses  of  the  wife  on  her  executor,  on 
the  ground  that  she  had  left  a  separate  e^^tate,  but  the  court  refused  be- 
cause it  appeared  that  she  had  devised  away  all  her  separate  estate,  so  that 
the  executor  took  nothing. 

But  the  courts  Have  gone  even  further,  under  the  common  law.  In 
Willeter  v.  Dobie,2  Kay  &  J., 647,  it  was  held  that  where  a  married  woman 
licid  made  her  funeral  expenses  a  charge  on  her  separate  estate,  the  hus- 
band might  recover  for  funeral  expenses  paid  by  him.  In  Parker  v. 
Lewis, 2  Dev.,  (N.  C.)  21,  the  funeral  expenses  are  held  to  be  a  charge  on 
the  estate  of  tlie  decedent.  In  Patterson  v.  Same,  59  N.  Y.,  583,  it  is  held 
that  when  the  owner  of  some  estate  dies,  it  is  the  duty  of  the  estate  to  bury 
him.  In  Ellis  v.  Ellis,  12  Pick.,  178,  it  was  held  that  the  funeral  expenses 
of  a  widow  were  a  charge  on  her  estate,  and  not  on  that  of  her  deceased 
husband.     In  Lawall  v.  Kreidler,  3  Rawle,  300,  it  was  held  that  the  1ms- 
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band's  estate  was  not  liable  for  the  funeral  expenses  of  the  widow,  it  ap- 
pearing that  she  had  left  some  separate  estate  to  her  children. 

The  rule  of  the  common  law,  as  to  the  capacity  of  the  wife  to  hold 
and  use  separate  property,  has  been  materially  changed  not  only  in  many 
of  the  United  States,  but  also  in  England.  In  our  state,  the  wife  may 
acquire  and  hold  property,  both  real  and  personal,  as  if  she  were  a  feme 
iiole.  and  the  statutes. and  the  decisions  of  our  supreme  court,  have  extended 
her  liability  until  her  separate  estate  will  be  bound  for  any  obligation 
which  either  appeared  to  have  been  incurred  for  the  benefit  of  her  separate 
estate,  or  which  the  testimony  shows  was  incurred  upon  the  faith  and 
credit  of  her  separate  estate.  In  short,  the  difference  between  the  rights 
and  liabilities  of  a  married  woman  and  a  feme  sole  is  mainly  in  the  proced- 
ure. As  I  have  said,  the  rule  is  much  the  same  in  other  states  and  in 
England.  In  McCue  v.  Garvey,  14  Hun.,  552,  the  husband  was  allowed 
to  charge  the  funeral  expenses,  which  he  had  paid,  against  his  wife's  sepa- 
rate estate.  In  Hodgson  v.  Williamson,  43  L.  T.  Rep.,  676,  it  was  held 
that  as  to  all  others  than  the  husband,  the  funeral  expenses  of  a  married 
woman  should  be  a  charge  on  her  separate  estate,  and  the  court,  in  this 
last  case,  seem  to  imply,  that  this  had  long  been  the  rule  in  England.  See 
also  Schoyler  on  Husband  and  Wife,  sees.  412,  413,  where  the  subject  is 
discussed  at  some  length. 

My  conclusion  is  that  the  provision  of  sec.  6090,  Rev.  Stat.,  quoted 
above  applies  as  well  to  the  estate  of  married  women,  as  to  others,  and  the 
judgment  will  therefore  be  for  the  plaintiff. 

Cornell  &  Marsh,  for  plaintiff. 

Alex.  Paddack,  for  defendant. 


i76  AGENCY. 

[Hamilton  District  Court.] 

CINCINNATI  HOTEL  CO.  v.  THEODORE  MARSH. 

A  person  who,  representing  himself  to  be  agent,  signs  another's  name  to  a  promise 
cannot  himself  be  held  on  the  premises. 

EkRpR  to  the  Common  Pleas  Court  of  Hamilton  county. 

SMITH,  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the  court  of 
common  pleas.  The  action  is  founded  upon  a  stock  subscription.  The 
petition  alleges  in  substance,  that  the  Cincinnati  Hotel  Co.  is  a  corpora- 
tion duly  organized  under  the  laws  of  Ohio,  for  the  purpose  of  building 
a  hotel  on  the  corner  of  Central  avenue  and  Fourth  street;  that  a  certain 
amount  of  stock  had  been  subscribed :  that  defendant  assumed  to  have  au- 
thority, and  represented  that  he  had  the  authority  to  subscribe  for  one 
Margaret  Kyle  and  T.  D.  Marsh,  and  bind  them  to  pay  a  subscription  of 
$1,000;  that  upon  the  faith  of  this  and  other  subscriptions,  the  Hotel  Co. 
proceeded  to  erect  a  hotel  at  the  corner  of  said  two  streets; that  said  Marsh 
did  not  have  authority  to  make  said  subscription  for  the  stock;  that  the 
company  afterwards  tendered  to  him  the  stock  said  subscribers  would  be 
entitled  to  under  that  subscription,  which  he  refused  to  receive,  and  the 
petition  concludes  with  a  prayer  for  a  judgment  for  the  amount  of  the 
subscription.     Attached  to  the  petition  is  a  copy  of  the  subscription  paper 
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containing  the  terms  of  the  subscription,  and  a  partial  list  of  the  subscrib- 
ers, including  in  that  list  of  subscribers  the  name  of  Margaret  Kyle  and 
T.  D.  Marsh,  $1000.  The  defendant's  name  nowhere  appears,  either  as 
principal  or  agent.  To  this  petition  an  answer  was  filed  by  Marsh,  ad- 
mitting that  he  had  no  authority  to  sign  the  names  of  Margaret  Kyle  and 
T.  D.  Marsh,  his  sisters,  to  that  subscription,  but  stating  that  this  sub- 
scription was  made  with  notice  to  the  plaintiff,  that  it  was  not  to  be  bind- 
ing, until  he  had  consulted  with  his  princi|)als,  and  that  having  consulted 
with  them  they  had  refused  to  ratify  it,  and  he  within  two  or  three  days 
so  notified  the  plaintiff,  and  the  plaintiff  had  agreed  to  erase  their  names 
from  that  subscription. 

To  tliis  answer  a  reply  was  filed.  The  case  came  on  for  trial  before 
the  court  and  jury. 

Numerous  errors  were  alleged  in  the  record,  but  there  is  only  one 
which  we  think  necessary  to  consider.  The  first  special  charge  asked  by 
plaintiff  below  is  as  follows:  "If  the  jury  find  that  the  defendant  signed 
the  names  of  Margaret  Kyle  and  T.  D.  Marsh  and  had  no  authority,  ihe 
jury  have  a  right  to  treat  him,  as  acting  for  himself  in  taking  that  mode 
of  binding  himself.**  That  instruction  the  court  refused  to  give  and  in 
the  general  charge  said  as  follows:  *'In  this  action  the  plaintiff  seeks  to  re- 
cover the  amount  of  his  subscription  and  interest,  and  we  say  to  you,  that 
the  defendant  is  not  liable  to  the  plaintiff  in  the  present  form  of  the  action 
for  the  amount  of  the  subscription,  for  the  reason  that  the  subscription 
paper  does  not  contain  words  importing  a  personal  liability." 

This  charge  was  in  effect  a  direction  to  the  jury  to  bring  in  a  verdict 
for  the  defendant.  The  question  how  an  agent  niav  be  sued,  who  purport 
to  make  a  contract  for  a  principal,  without  authority  to  make  such  con- 
tract, the  other  contracting  party  relying  upon  the  alleged  contract,  is  a 
matter  upon  which  the  decisions  are  more  or  less  in  conflict.  As  appears 
from  the  allegation  of  the  petition  in  this  case  and  admitted  in  the  answer, 
Mr.  Marsh  signed  the  names  of  his  two  sisters  to  that  subscription,  with- 
out any  authority,  and  the  plaintiff  proposes  to  hold  him  liable  on  that 
subscription  as  though  he  were  the  contracting  party.  The  form  of  rem- 
edy to  be  pursued  in  such  cases  has  been  considered  in  a  large  number  of 
cases  both  in  this  country  and  in  England.  There  is  one  class  of  cases 
which  deny  the  right  to  sue  on  the  contract,  but  the  alleged  agent  n^.ay 
be  sued  in  tort  for  the  damages  sustained,  for  assuming  to  act  without  au- 
thority. Cases  representing  that  doctrine  are  Jeffis  v.  YorV,  4.  Cush. 
371;  Same  case,  10,  Cush.,  392;  Noyes  v.  Losing,  53  Me.,  411;  Wharton 
on  Agency,  sec.  524. 

There  is  another  class  that  hold  that  if  an  agent,  or  partv  assuming 
to  be  an  agent,  enters  into  a  written  contract  without  authority,  then  there 
is' an  implied  warranty  that  he  has  authority,  and  that  he  may  be  held  and 
sued  upon  the  contract  itself  as  upon  an  implied  warranty.  White  v.  Mi'd- 
ison,  26  N.  Y.,  117;  Dusenbury  v.  Ellis,  3  Johnson's  Cases,  70;  Boltyer  v. 
Nicolai,  53  N.  Y.,  469.  But  it  will  be  found  in  this  and  other  cases  of  this 
class  that  the  name  of  the  agent  appears  in  the  instrument,  and  is  either 
a  contract  purporting  to  be  made  by  the  agent  for  the  principal  or  a  con- 
tract made  in  the  name  of  the  principal  by  the  agent,  the  agent's  name  ap- 
pearing upon  the  written  instrument  itself;  and  the  ruling  has  been  that 
when  such  written  contract  is  made  by  the  agent  without  authority,  '^j^ 
that  part  of  a  contract  which  tends  to  show  the  liability  of  the  principal  is 
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surplusage  and  the  agent  is  held  liable  as  upon  his  own  contract.  But 
the  case  at  bar  differs  from  these.  Here  there  is  a  written  contract,  but 
the  agent's  name  nowhere  appears  upon  it. 

In  the  case  of  Grafton  Bank  v.  Flanders,  4  N.  H.,  239,  similar  to  the 
case  at  bar,  the  agent  was  held  liable  as  upon  his  own  contract,  but  this 
case  was  not  noticed  in  Savage  v.  Rix,  9  N.  H.,  263,  and  Moore  v.  Wil- 
son, 6  Foster,  332,  subsequently  decided  by  the  same  court,  where  It  was 
said  that  there  must  be  apt  words  to  bind  the  agent,  and  if  such  words  ap^ 
pear,  then  whatever  indicates  that  he  might  be  an  agent  must  be  regard- 
ed as  descriptive.  This  is  the  same  doctrine,  as  held  in  Dusenbury  v.  El- 
lis above  cited.  See  also  the  notes  to  Rathburn  v.  Bulong,  i  Am.  L.  Ca. 
768,  4  ed.  Such  being  the  case  it  seems  to  us  that  the  agent  cannot  be 
sued  upon  his  own  contract.  As  stated  by  Prof.  Parsons  in  his  treatise 
on  Notes  and  Bills,  vol.  2,  page  466,  if  A,  without  authority,  signs  the 
name  of  B,  to  a  note,  and  A's  name  doesn't  appear  upon  the  note,  neither 
party  is  liable  upon  the  note.  First,  A,  is  not  liable,  for  his  name  does 
not  appear  upon  it  and  B,  is  not,  for  A,  signed  the  note  without  B's  au- 
thority. And  the  sam^i  doctrine  applies  to  this  case.  Here  is  a  written 
contract  made  by  a  man  assuming  to  make  it  without  authority,  and  the 
persons  in  whose  name  it  is  made  are  not  liable  because  the  agent  had  no 
authority,  and  the  agent  is  not  liable,  because  his  name  does  not  appear  in 
the  contract  itself.  There  is  no  adjudged  case  by  our  Supreme  Court 
precisely  in  point,  but  the  following  tend  to  support  the  views  here  pro- 
nounced. 

In  Titus  V.  Kyle,  10  O.  S.,  445,  there  was  a  note  given  by  persons 
representing  themselves  to  be  the  directors  of  the  turnpike  company.  The 
note  was  for  the  benefit  of  the  turnpike  company,  but  the  court  held  that 
their  names  appearing  on  tne  note  the  defendants  were  individually  lia- 
ble. 

In  Collins  v.  Buckeye  State  Ins.  Co.,  17  O.  S.,  215,  there  was  a  note 
signed  by  a  party  as  "agent,"  and  claiming  to  be  an  agent,  but  the  body 
of  the  note  contained  apt  words  to  bind  him.  The  court  held  he  was  lia- 
able  according  to  the  terms  of  the  contract,  and  in  Anderton  v.  Shoup, 
17  O.  S.,  126,  a  note  was  signed  by  an  agent  as  "agent,"  and  the  attempt 
was  made  to  hold  an  unknown  principal,  because  it  appeared  that  he  had 
acted  for  another,  the  court  refused  to  allow  him  to  show  it,  holding  that 
though  that  might  be  the  rule  as  to  simple  contracts,  it  w-as  not  as  to  ne- 
gotiable paper,  and  no  one  could  be  made  liable  thereon  unless  his  name 
appeared  thereon. 

It  appears  therefore  that  we  have  no  specific  guide  in  the  decisions  of 
our  Supreme  Court.  In  tiie  other  cases  cited,  where  the  aj^cnt  acting 
without  authority,  has  been  held  liable  upon  the  contract  itself,  his  name 
appeared  in  the  contract,  and  the  reasoning  of  those  cases  rests  upon  the 
fact  that  his  name  does  thus  appear,  and  the  contract  contains  apt  words 
to  charge  him.  There  are  no  such  words  in  the  contract  sued  jpon  in 
this  case  to  charge  Mr.  Marsh.  His  name  nowhere  appears  upon  the 
subscription.  We  therefore  think  the  ruling  of  the  court  below  that  he 
was  not  liable  upon  the  contract  itself  was  correct,  and  the  judgment 
should  be  affirmed. 

Jordan,  Jordan  &  Williams,  for  plaintiff. 

S.  F.  Hunt,  for  defendant. 
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(Superior  Court  of  Cincinnati,  General  Term,  February,  18M.] 

HENRY  KNORR  v.  BOARD  OF  EDUCATION. 

A  city  treasurer,  begins  ex-offlcio  ti'«asurer  of  the  school  fund,  for  which  he  caji- 
not  have  compensation,  and  is  required  to  serve  until  his  successor  is  quali- 
fied, his  succeasor  qualified  as  city  treasurer,  but  failed  for  five  months  to 
qualify  as  school  treasurer,  during  which  time  the  school  board  refused  to 
lelease  hi'm  and  requested  him  to  continue,  which  he  did:  Held,  he  can- 
not have  compensation.  If  he  was  city  treasurer  during  that  time  the  law 
denies  compensation:  if  he  was  not,  his  holding  the  school  funds  was  an 
unlaw/ul  act. 

FORCE.  J. 

The  plaintiff  states  that  in  April,  1879,  he  was  elected  city  treasurer 
of  Cincinnati,  and  qualified  as  treasurer  of  the  city  and  also  as  treasurer  of 
the  board  of  education,  which  averments  are  explained  cs  meaning  that  he 
qualified  as  treasurer  of  the  city  funds  and  also  treasurer  of  the  school 
funds,  which  latter  are  the  terms  used  in  the  statutes.  That  in  April, 
1881,  his  successor  was  elected  city  treasurer,  was  qualified  as  such,  but 
failed  to  give  bond  as  treasurer  of  the  school  funds  to  the  acceptance  of 
the  board  of  education  till  the  September  following.  That  is  to  say  he 
qualified  as  treasurer  of  the  city  funds  in  April,  but  not  as  treasurer  of  the 
school  fund  till  September.  That  upon  qualifying  as  treasurer  of  the  city 
funds,  he  entered  upon  the  office  of  city  treasurer.  That  during  the  five 
months  from  April  to  September,  and  until  such  successor  qualified  as 
treasurer  of  the  school  funds  the  defendant  refused  to  release  the  plaintiff 
from  the  safe-keeping  and  disbursement  of  the  school  funds,  or  permit 
him  to  turn  them  over  to  his  successor,  but  requested  plaintiff  to  keep  and 
disburse  the  same,  which  he  did  to  the  satisfaction  of  the  defendant.  It 
is  not  expressly  stated,  but  it  is  necessarily  implied  that  plaintiff's  buc- 
cessor  during  these  five  months  drew  the  salary  of  the  office  of  city  treas- 
urer, and  plaintiff  asks  for  reasonable  compensation  for  Iiis  labor  and  res- 
ponsibility.    Defendant  demurs. 

It  is  provided  by  sec.  3880,  Rev.  Stat.,  that  ever>'  city  having  a 
population  of  ten  thousand  or  more  shall  constitute  a  school  district 
and  5e  styled  a  city,  district  of  the  first  class.  By  section  4042,  "in  each 
city  district  the  treasurer  of  the  city  funds  shall  be  ex  officio  treasurer 
of  the  school  funds."  By  section  1768,  the  city  treasurer  shall  be  treasurer 
of  the  city  funds.  By  section  1739.  the  city  treasurer  shall  give  bond 
before  entering  on  the  duties  of  his  office.  By  section  4043,  "each  school 
district  treasurer,  or  county  treasurer  who  is  ex  officio  treasurer  of  a 
school  district,  shall,  before  entering  on  the  duties  of  his  office,  execute 
a  bond" — "to  be  approved  by  the  board  of  education."  By  section  4056, 
"treasurer  of  city  districts  shall  not  be  allowed  any  compensation  for  dis- 
bursing the  school  funds."  By  section  1713,  the  city  treasurer  shall  sen^e 
until  his  sucessor  is  qualified. 

The  statute,  therefore,  is  explicit  as  to  who  shall  be  treasurer  of  the 
school  funds  of  Cincinnati.  It  is  the  city  treasurer  for  the  time  being. 
It  is  equally  explicit  that  he  shall  receive  no  compensation  for  disbursing 
the  school  funds:  his  salary  is  compensation  for  performing  all  the  duties 
of  the  office.     There  cannot  be  two  citv  treasurers  of  Cincinnati  at  the 
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same  time,  for  the  one  in  office  remains  till  his  successor  is  qualified,  and 
ceases  to  hold  the  office  when  his  successor  is  qualified.  The  plaintiff 
either  was  city  treasurer,  or  he  was  not.  If  he  was  city  treasurer,  the 
statute  prohibits  the  defendant  from  paying  him  for  the  services  which  he 
rendered.  If  he  was  not  city  treasurer,  he  had  no  authority  to  hold  and 
disburse  the  school  funds,  and  could  not  be  required  to  do  so,  and  he  can- 
not demand  compensation,  for  doing  an  unlawful  act.  In  either  case,  the 
plaintiff  fails  in  his  demand. 

This  is  all  that  the  case  requires  us  to  say.  But  ihe  argument  of 
inconvenience  was  pressed  so  warmly,  that  we  feel  constrained  to  add  a 
further  remark.  Granting  that  the  city  treasurer  is  required  by  section 
4043,  as  both  parties  admit  he  is,  to  give  an  additional  bond  before  he 
takes  charge  of  the  school  funds,  then  if  the  city  treasurer  can  enter  upon 
his  office  for  all  other  purposes  and  draw  the  salary  for  five  months  with- 
out giving  such  additional  bond,  he  certainly  can  do  so  for  his  whole  term. 
And,  if  he  can  do  so,  his  successors  can  do  so.  Hence,  if  the  plaintiff  was 
rightfully  held  for  five  months,  he  could  be  held  for  life  to  the  performance 
of  duties  for  which  the  law  expressly  denies  him  compensation. 

But  when  the  statute  says  that  "the  treasurer  of  the  city  funds  shall 
be  ex  officio  treasurer  of  the  school  funds,*'  it  does  not  make  one  man  fill 
two  offices;  it  only  annexes  to  the  office  of  city  treasurer  the  charge  of 
both  funds.  Each  charge  is  alike  and  one  just  as  much  as  the  other,  a 
function  of  that  office.  This  principle  or  rule  was  stated  by  Judge  Swan 
in  his  opinion  in  State  v.  Kennon,  7  O.  S.,  546,  see  p.  572,  and  declared  by 
the  court  in  Walker  v.  Cincinnati,  21  O.  S.,  14,  and  in  a  case  more  nearly 
resembling  the  present,  Dawson  v.  State,  38  O.  S.,  i. 

When  a  person  elected  to  the  office  of  city  treasurer  has  qualified 
for  that  office,  he  is  authorized  to  perform  all  the  duties  which  that  office 
requires  him  to  perform.  Until  he  has  qualified  for  the  office,  the  statute 
keeps  the  old  incumbent  in  the  office.  Whether  the  treasurer  elect  is 
qualified  for  the  office  of  city  treasurer  by  giving  a  bond,  or  only  upon 
giving  two  bonds,  we  have  no  opinion  to  express.  The  question  is  not 
before  us  for  adjudication,  and  when  it  does  arise,  it  is  to  be  determined 
on  quo  warranto  or  mandamus.  The  plaintiff  might  have  brought  the 
question  before  the  district  court.  That  not  having  1»ecn  done,  we  can 
say  nothing  about  it.  But  it  is  enough  for  the  preseir.  c.iso  to  shv  that, 
whether  flie  plaintiff  was  city  treasurer  or  entitled  to  be  such  •  >r  not,  dur- 
ing those  five  months,  in  either  case  he  fails  in^his  present  claim. 

Demurrer  sustained  and  judgment  for  defendant. 

Paxton  &  Warrington,  for  plaintiff. 

Philip  Kumler.  city  solicitor,  for  defendant. 
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[Hamilton  Gammon  Pleas.] 

♦JOHN  W.  SOHN  T.  HENRY  FRBIBBRG  BT  AL., 

II  ooe  represent  to  a  meroaiitlle  agency  tliAt  he  is  a  partner  of  another,  he  will 
be  estopped  to  deny  the  truth  of  his  representation,  as  against  all  subscrib- 
ers of  the  agency  to  whom  this  representation  may  have  been  communicated 
by  the  agency,  and  who  may  ha^ve  dealt  with  such  other  person  on  t^e  faith 
of  such  representS'tion.  But  the  person  setting  up  such  estoppel  must  be  a 
subecriber  to  the  agency,  and  it  will  not  be  sufficient  to  be  a  stockholder  in 
a  bank  which  is  a  subscriber  or  a  member  of  a  firm  wliich  is  a  subscriber, 
if  the  business  of  such  firm  be  separate  and  distinct  from  the  business  of 
the  person  setting  up  toe  estoppel. 

MAXWELL,  J. 

The  plaintiff  sues  Henry  Frieberg  and  Julius  Frieberg,  as  partners  under 
the  firm  name  of  '*H.  Freiberg, '  upon  three  promissory  notes,  dated  April  1,  187S, 
payable  in  six  months  after  date,  and  amounting  to  $6,400. 

Henry  Freiberg  makes  no  defense,  but  Julius  Freiberg  answeni,  and  denies 
that  he  is,  or  ever  was,  a  partner  with  Henry  Freiberg,  or  that  he  is  in  any  way 
llabde  on  me  notes. 

It  is  conceded  by  the  plaintiff  that  Henjy  Freiberg  and  Julius  Freiberg  were 
not  in  fact  partners,  as  between  themselves,  but  it  is  claimed  that  Julius  Frei- 
berg is  estopped  to  deny  his  liability  to  the  plaintiff  on  these  notes,  by  resison  of 
eer&in  representations  he  is  alleged  to  have  made  as  to  his  business  relations 
with  Henry  Freiberg,  which  representations,  it  is  alleged,  were  intended  to  be.  and 
were,  communicated  to  the  plaintiff,  and  which,  it  is  alleged,  the  plaintiff  relied 
on  in  selling  the  leather  for  whica  the  notes  sued  on  were  given.  ~ 

The  facts  in  the  case  are  as  follow:    At  and   prior  to  tne  making  of   the 
notes  sued  on,  the  plaintiff  was  engaged  in  the  buFiness  of  a  tanner  at  Hamilton; 
the  defendant,  Henry  l<Yeit>erg,wa6  engaged  in  the  business  of  a  tenner  in  this  city^ 
and  the  uefendant  Julius  Freiberg  was  engaged  in  the  liquor  business,  being  the 
senior  member    of  the  firm  of  Freiberg  &  Workum. 

The  plaintiff  and  Henry  Preibers:  bad  had  a  personal  acquaintance  and  per- 
sonal dealings  with  each  other  from  the  year  1875  to  the  time  of  making  tlie 
notes  sued  on,  but  the  plaintiff  and  Julius  Freiberg  bad  had  only  slight  personal 
acquaintance,  and  no  business  dealings  with  each  other. 

The  holding  himself  out  as  a  partner  by  Julius  Freiberg,  upon  which  the 
plaintiff  relies,  consistea  solely  in  statements  or  representations  alleged  to  have 
been  made  to  a  commercial  agency.  The  testimony  is,  that,  about  August  8, 
1877,  one  A.  B.  Allen  who  was  at  that  time  a  reporter  for  Bradetreet's  agency, 
called  upon  Julius  Freiberg,  and  informed  him  that  there  was  a  report  in  the 
ofllee,  rating  the  Arm  of  Henry  Freiberg  at  $300,000  to  $350,000,  and  asked  him 
if  he  was  still  a  partner  with  his  brother  Henry;  that  Julius  Freiberg  reified  that 
he  was,  and  fully  responsible  for  the  debts  of  the  concern.  Allen  reported  thla 
to  the  office  of  the  agency.  The  report  which  Allen  referred  to  in  the  interview, 
and  the  one  which  he  made  in  addition,  are  as  follows:  "Freiberg,  Henry,  Tan- 
ner, Livingston  St.,  Cincinnati,  Ohio.  Learn— -age  45  to  50.  In  busineas  since 
1866.  Represented  as  hone&t,  of  good  capacitv.  and  thought  making  money 
His  brother,  Julius  Freiberg,  (of  Freiberg  &  Workum),  states  «hat  he  is  full  part- 
ner in  this  business,  and  person »lly  responsible  for  liabilities.  The  trade  con- 
siders the  Arm  good  for  all  contracts,  and  estimated  worth  $300,000  to  $350,000, 
January  19,  1876." 

"Additional.— Mr.  Julius  Freiberg,  of  Freil>erg  &  Workum,  says  he  is  a  full 
partner  in  the  above  business  and  fully  liable  for  the  debts  of  the  concern.  This 
we  learn  makes  the  concern  amply  good  for  all  their  contracts  and  worth  $300,- 
000  to  $350,000,  August  8,  1874." 

Julius  Freiberg  denies  having  made  such  a  statement,  but  says,  that  alMut 
the  date  named,  Allen  called  upon  him  and  asked  him  if  he  was  in  the  same  r^ia. 
tioQ  with  his  brother  that  he  had  been  theretofore,  and  that  he  answered  yes, 

*The  judgment  in  this  case  was  reversed  by  the  district  court.  See  opinion 
6  Dec.  R.,  1175.     (s.  c.  11  Am.  Law  Rec,  736.) 
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meanlnfir  that  Henry  was  his  brother.  Taking  Julius  Freiberg's  veireiofn  of  the  in- 
terview, I  think  the  consttuction  put  upon  his  answer  by  Allen  was  correct.  He 
knew  that  Allen  was  a  reporter  for  a  commercial  agency,  and  that  this  questiosi 
was  of  a  business  nature,  and  I  think  he  must  be  held  responsible  for  the  idea  his 
language  was  suited  to  convey  to  the  mind  oif  Allen.  See  Palmer  v.  Pinkham, 
33  Me..  32. 

Ck>nside(ring,  however,  the  fact  that  Allen  reduced  the  substance  of  the  con- 
versation to  writing  at  the  time  and  that  he  has  no  interest  in  the  controversy, 
I  think  his  version  is  more  likely  to  be  correct. 

The  plaintifT  was  not  a  subscriber  to  Bi'adstreet's  agenc3%  but  he  was  a 
stockholder  and  an  officer  in  the  First  National  Bank  of  Hamilton,  which  was  a 
Bubscriber,  and  was  a  member  of  a  firm  in  Hamilton,  which  was,  but  whioh  had  no 
coQiieotion  with,  or  interest  in  this  tanning  business.  The  weight  of  the  testi- 
mony is,  however,  that  he  had  not  consulted  Bradstreet's  book  at  either  place  to 
learn  the  rating  of  Henry  Freiberg. 

On  November  14.  1877,  the  plaintiff  went  to  the  bank  to  get  ore  or  more  of 
the  notes  of  Henry  Freiberg,  whion  had  been  taken  for  leather,  discounted.  After 
the  note  had  been  discounted,  thef  cashier  aeked  the  plalntifP  if  Henry  Freiberg 
was  good,  and  the  plaintiff  replied  that  he  thought  he  was;  taat  he  understood 
Jnlius  Freiburg  was  interested  in  the  business.  Thereupon  the  cashier  said  he 
would  inquire,  and  he  wrote  to  Bradstreet's  agency,  here :  '*  Please  snive  us  what 
information  you  can  in  regard  to  the  character,  standing,  etc.,  of  H.  Freiberg, 
tanner.  Is  Julius  BYeiberg  a  special  partner?"  signing  it  as  easier  of  the  bank. 
He  also,  at  tne  same  time  wrote  to  two  of  the  banks  here,  but  his  letters  to  them, 
and  their  replies,  are  not  material.  In  answer  to  the  letter  to  the  agency  he  re- 
ceived the  next  day  the  leport  which  I  have  already  quoted  in  full.  This  had 
printed  across  its  face  the  caution:  '*This  report  is  transmitted  to  you  in  strict 
confidence,  for  your  exclusive  use  and  benefit  in  aooordance  with  the  terms  of  the 
con;tract  existing  between  us."  The  clause  in  lae  contract  referred  to,  was  as  fol^ 
lows:  "And  we  further  specially  agree  that  all  printed  matter,  and  written  or 
verbaJ  reports  furnished  to  us;  shall  be  held  in  strict  confidence  by  us,  that  we 
will  neither  ask  for  information  for  use  of  other  parties,  nor  permit  it  to  be  done." 
As  soon  as  this  rt- port  came  to  han^l  the  cashier  handed  it  to  the  plaintiff. 

The  facts  may  be  summarized  as  follows:  Julius  Freiberg  was  not  in  fact 
a  partner  of  Henry  Freiberg,  but  on  Aueiiftt  8,  1877,  he  so  represented  or  admitted 
himself  to  be  to  Allen,  knowing  him  to  be  a  reporter  for  Bradstreet's  agency,  and 
knowing  that  Allen  was  making  the  inquiry  in  che  usual  course  ot  his  business 
of  procuring  information  for  the  agency.  Bradstreet's  agency,  upon  the  request 
of  the  First  National  Bank  of  Hamilton,  a  subscriber,  made  on  November  14, 
1877,  furnished  them  the  report,  and  the  bank  turned  the  report  over  to  the  plain- 
tiff who  was  not  a  subscriber.  The  plaintiff  believing  the  report  to  be  true,  and 
relying  thereon,  on  April  1,  1878,  sold  the  bill  of  leather  for  which  the  notes  sued 
on  were  given. 

The  legal  question  to  be  determined  is,  whether  or  not,  as  to  the  plaintiff, 
Julius  Freiberg  is  estopped  to  deny  that  he  was  a  partner  with  Henry  Freiberg 
on  April  1.  1878. 

There  are  two  preliminary  questions  to  be  disposed  of.  It  being  conceded 
that  Julius  Freiberg  was  not  a  partner  with  Henry  Freiberg,  it  is  claimed  by  his 
counsel  that  the  action  against  him  cannot  be  maintained  in  its  present  form. 
I  think  it  can.    See  Rice  v.  Barrett,  116  Mass..  312. 

Again  it  is  claimed,  that  under  the  authority  of  the  case  of  Oook  v.  Slate 
Co.,  36  O.  S.,  135,  reports  of  a  mercantile  agency  are  not  competent  evidence  to 
charge  one  as  a  member  of  a  firm.  An  examination  of  the  case  shows,  however, 
that  there  was  no  evidence  on  the  trial  below  tending  to  show  that  the  defendant 
had  communicated  to  the  agency,  i.ie  statements  whloh  they  had  made  to  the 
plaintiff  below,  and  the  case  seems  to  have  been  disposed  of  on  this  question  of 
fact,  I  think  the  testimonv  in  the  case  at  bar  is  competent.  See  Eaton  v.  Averv 
83  N.  Y..  31. 

As  this  case  must  be  determined  in  accordance  with  the  general  doctrine  of 
estoppel  in  pals.  Wood  v.  Pennell,  51  Me.,  52,  it  is  important  to  get  as  concise  a 
definition  of  that  doctrine  as  possible.  The  definition  given  in  Pickard  v.  Seirs, 
6  Ad.  &  El.,  474,  is  this:  "When  one,  bv  his  conduct  or  words  wilfully  causes 
another  to  believe  in  the  existence  of  a  certain  ftate  of  things  and  induces  him  to 
act  on  that  belief,  or  to  alter  his  own  previous  position,  the  former  is  canrluifd 
from  averring  against  the  latter  a  different  state  of  things  as  existing  at  the  sune 
thne."  In  2  Exch.  Rep..  654,  willfully  is  defined  as  meaning  that  "a  party  Intend- 
ed his  representation  to  be  acted  upon,  and  it  is  acted  upon."     In  Jordan  v.  Money 
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6  H.  Of  L.  Gob.,  212,  it  is  MLid:  '*If  a  party  mlsieftd  another,  it  mast  be  under  sooli 
ciroumstances  that  he  had  reason  to  auppoae  that  the  peraon  mieled  was  to  me/t 
upon  it,  and  that  it  will  not  do  for  a  stranger  to  act  upon  k,  and  then  come  to  Um 
to  make  it  good."  Bigclow,  3  ed.  394,  savs :  **  An  estoppel  by  matter  in  pais,  may 
be  defined  ae  an  express  or  implied  admission,  beoome  indisputable  by  reason  of 
the  circumstance  that  the  party  claiming  the  benefit  ot  it  has,  while  acting  in 
good  faith  and  in  accordance  with  the  real  or  presumed  assent  of  the  otiier  party. 
been  iikluoed  by  it  to  change  his  position; "  and  on  page  508  he  sasrs:  "Only  t^OM 
to  whom  the  representation  is  made  or  intended  to  influence  and  their  privies  may 
take  advantage  of  the  estoppel."  The  limitation  as  stated  in  Mayenbergv.Haynea, 
60  N.  Y,,  676,  is:  'The  declaration  of  A  to  B  not  made  with  the  purpose  or 
belief  that  it  would  be  communicated  to  C,  or  would  influence  his  action,  con- 
atituftes  no  estoppel  upon  A.,  although  C.  afterwards  hears  of  it  and  acts  upon  it.'' 
See  also  McOracken  v.  West,  17  O..  16;  Morgan  t.  Spangler,  14  O.  S.,  102;  Town- 
send  Savings  Bank  v.  Todd,  47  Conn.,  217,  bottom  of  page.  Bigelow  on  Estoppel, 
p.  484,  analyses  the  elements  of  estoppel  by  conduct,  and,  in  a  foot  note,  says  they 
"should  be  ooosldered  in  connection  with  the  elements  of  the  action  of  deceit. 
to  which  there  is  the  closest  correspondence.''  Bigelow,  Torts,  33  says:  it  must 
j^>pear,  **  moreover,  that  the  plaint iif  was  entitled  to  act  upon  the  representation; 
^id  this  wUi  depend  upon  the  intention  of  the  defendant.  The  representatioa 
may  have  been  intended  for  one  particular  individual  only.  In  which  case  he  alone 
is  entitled  to  act  upon  it,  or  it  may  have  been  intended  for  several  or  for  many, 
or  for  any  one  of  a  class,  or  for  any  of  the  public.'* 

See  also  Swift  v.  Winterbotham.  8  Q.   B.,  244;    Peck   v.  Gnrney,  43  h.   J. 
Ch.,  19. 

As  applicable  to  this  case,  I  believe  the  following  to  be  a  correct  statement 
of  the  law.  If  one  voluntarily  hold  himself  out  to  the  public,  or  to  a  third  per- 
son, or  to  a  class  of  persons,  by  his  acts  or  language,  as  a  partner  of  another  per- 
son, and  the  public,  or  a-ny  one  of  the  class,  or  the  third  person,  deal  with  tliat 
other  on  the  faith  of  such  hokling  out,  then  the  persons  so  holding  himself  oot 
will  be  estopped  to  deny  that  there  was  in  fact  such  a  partnersnip,  and  the  hold- 
ing out  need  not  be  to  the  person  to  be  induced  to  rely  on  it;  the  only  question  is. 
for  whom  it  was  fairly  intended.  Commonwealth  v.  Call,  21  Pick.,  515;  Common- 
wealth V.  Harley,  7  Met,  462.  As  I  have  said,  if  the  pisintiff  relies  on  the  estop- 
pel, he  must  show  that  the  holding;  out  was  to  the  public.  Wheeler  v.  McBldow- 
ney,  60  ill.,  358;  Martyn.  v.  Gray,  8  C.  B.,  822.  or  that  the  holding  out  was  to  a 
olass  of  whom  the  plaintiff  was  one.  Swift  v.  Winterbotham,  8  Q.  B.,  244;  Peck 
T.  Gurney,  43  L.  J.  Ch.,  19,  or  that  the  holding  out  was  to  him.  Dickinson  v. 
Valpy,  B.  ft  C,  128;  Irvin  v.  Conklin,  36  Barb.,  64;  Langridge  v.  Levy,  2  M.  Jb  W., 
619,  as  qualified  by  Barry  v.  Croskey,  2  Johns  «e  H.,  24.  But  it  cannot  be  claimed 
In  this  case  tiiat  the  holding  out  was  to  the  public,  for  there  was  but  one  stnte- 
ment,  and  that  was  made  to  the  mercRntile  agency,  for  the  use  of  their  subscribers 
nor  can  it  be  claimed  that  the  holdinf^  out  was  to  the  plaintilf  as  an  individnal 
It  follows  then  that  the  plaintiiT  must  show  that  he  belonged  to  the  class  to  which 
the  representation  was  made,  to-wlt:  the  subscribers  to  Bradstreet's  agency;  for 
if  he  cannot,  his  action  must  fail. 

It  is  urged  that  because  the  plaintiff  was  a  stockholder  in  the  bank  which 
obtainod  the  report  quoted,  he  was  entitled  to  uee  tlie  information,  and  ii  not  on 
that  ground,  that  he  was  certainly  entitled  to  use  it,  because  he  was  a  member  of 
a  firm  who  were  subscribers.  I  do  not  think  he  was  entitled  lo  the  information  on 
either  ground.  To  hold  that  he  wan  entitled  to  it  on  the  first  jsrround,  would  be  to 
hold  that  every  business  man  holding  a  share  of  stock  in  any  corporation,  woa!d 
be  entitled  to  the  services  of  tne  agency,  a  consequence  certainly  not  within  the 
interpretation  of  the  contract  under  which  a  corporation  becomes  a  subscriber  to 
the  agency.  The  second  claim  seems  more  plausible,  but  let  us  see  what  the 
logical  result  of  it  is.  Suppose  the  firm  of  Smith  &  Co.  to  be  subscribers  to  the 
agency,  Brown  is  a  trember  of  that  firm  and  also  carries  on  an  entirelv^djstinct 
business  under  the  firm  name  of  Brown  &  Co.  As  a  member  of  the  firm  of  SmiUi 
&  Co.,  Brown  is  entitled  to  use  for  the  benefit  of  th»  business  of  Brown  &  Co.,  the 
information  obtained  from  the  the  agency  by  Smith  &  Co.  Jones  is  a  member  oC 
the  firm  of  Brown  &  Co.  and  of  course  comes  into  possession  of  the  information 
used  by  Brown  &  Co.,  obtained  through  Smith  ft  Co.  Jones  also  carries  on  a  aepa* 
rate  business  from  that  of  Brown  ft  Co.,  under  the  firm  name  of  Jones  &  Ooc,  and 
having  come  into  possession  of  the  information  originally  obtained  through  Smith 
ft  Co.  usee  it  in  the  business  of  Jones  ft  Co.  It  follows  logically,  that  if  Brown  ft 
Oo.  are  entitled  to  the  information.  Jones  &  Co.  are  also.  But  Brown  ft  Oo.  clearly 
aa>e  not  er^o  Smith  ft  Co.  are  not.     Hence  it  seems  clear  to  me  that  <  le  usv'^.  of 
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the  reports  caanuot  be  extended  beyond  the  person  with  whom  the  contract  is 

made. 

The  fact  was,  that  the  plain<tiff  was  not  a  subscriber,  itiat  the  bank  made  tb^ 
inqairy  for  his  use  and  benefit,  and  turned  the  lauswer  over  to  him;  without  au- 
thority, against  the  terms  of  their  contract  wltii  the  agency,  and  against  tlie 
express  terms  of  the  caution  on  the  face  of  the  report,  and  the  plain<tift  took  it 
with  the  notice  on  the  face  of  it  As  the  plaintiff  does  not  belong  to  the  class  for 
Whom  the  representation  was  intended,  and  the  communication  ol  it  to  him  was 
tmauthorized,  he  is  not  entitled  to  rely  on  the  representation,  and  the  judgment 
must  be  for  the  defendant 

Folleti,  Hyman  &  Dawson,  for  plaintiff. 

Long,  Kramer  &  Kramer,  for  defendant. 


186        BREACH  OK  CONTRACT  FOR  SERVICES— DAMAGES. 

[Allen  Common  Pleas.] 

•iiJSO.  W.  JAMBS  V.  COMMISSIONERS  OF  AIXBN  COUISTY. 

An  employee  was  wrongfully  dismissed  from  service  before  the  expiration  of  the 
time  of  employment.  He  was  paid  in  full  for  the  time  actually  served. 
His  wages  were  to  be  paid  monthly.  The  contract  time  has  not  yet  ex- 
pired. He  hss  been  ready  and  willing  to  serve  and  has  tendered  his  serv-ccs 
from  time  to  time  to  his  employer,  who  refuses  to  accept  the  same.  At  the 
end  of  two  months  after  his  dismissal  he  brought  suit  and  recovered  judg* 
ment  for  two  months  lost  wages.  He  now  brings  this  suit  to  recover  lost 
wages  for  the  two  succeeding  months :  Held,  that  the  employee's  remedy 
rested  in  am  action  for  damages,  for  a  breach  of  the  contract,  and  t^at  he 
wa«  limited  to  one  recovery.  The  first  recovery  is  a  good  bar  to  the  present 
action. 

HUGHES,  J. 

The  facts  in  this  case,  so  far  as  they  are  necessary  for  a  proper  understand- 
ing of  the  questions  raised  by  the  demurrer,  and  which  for  the  purpose  of  the  de- 
murrer acre  admitted  to  be  true,  are,  in  substance,  as  follows: 

The  plaintifE  and  the  board  of  the  county  commissioners  of  Allen  county, 
Ohio,  defendants,  on  December  13,  1881,  entered  into  a  written  contract,  by  the 
terms  of  which  it  was  agreed  that  the  plaintiff  should  be  and  was  thereby  em- 
ployed by  the  defendant,  as  such  board,  as  a  superintendent,  under  the  direction 
aad  oontrol  of  said  board  of  commissioners,  to  superintend  the  stone  and  brick 
work  in  the  erection  of  a  court  house  in  said  county,  then  in  process  of  erection ; 
to  inspect  said  materials  and  pass  upon  their  quality  and  fitness  for  said  building, 
under  the  contract  of  said  defendant  with  the  builders  of  said  building;  and  to  do 
divers  and  sundry  other  things,  properly  pertaining  to  the  position  of  a  sui>er- 
intendent  of  sucb  work,  which  were  set  out  and  named  in  said  contract. 

The  plaintiff  was  to  put  in  all  his  time  during  reasonajble  working  hours, 
(Sundays  excepted)  until  said  bnck  and  stone  work  was  rompleted.  The  time  of 
his  employment  by  the  terms  of  said  contract,  was  to  continue  until  all  the  stone 
and  brick  work  in  said  building  was  completed.  The  time  of  employment  was 
not  otherwise  defined  or  limited. 

By  the  terms  of  said  contract,  the  plaintiff  was  to  receive  and  be  paid  by  sai  1 

defendant  for  said  service,  at  the  end  of  each  and  every  month,  the  sum  of  one 

hundred  dollars.    Under  this  contract  the  plaintiff  entered  upon  the  services  and 

into  the  employment  of  defendant  and  performed  fully  and  sul  the  duties  required 

of  him  by  the  terms  of  said  contract,  until  April  6,  1882,  when   without  his  fault 

|Knd  againfit  his  protest,  he  was  dismissed  from  said  service,  by  said  defendant 

without  sufficient  cause  or  excuse  therefor.    The  plaintiff  has  at  all  times  since 

the  dote  of  the  filing  of  his  petition  in  this  case  been  ready  and  willing  to  perform 

the  duties  and  services  contemplated  by  said  contract,  and  has  from  day  to  day 

during  that  period,  tendered  to  said  defendant  his  services  under  said  oontraot. 

The  defendant,  at  the  date  of  said  dismissal, notified  said  plaintiff  that  it  would  no 

iooger  accept  his  services  under  said  contract,  and  has  at  all  times  since  th&t 

date  refused  to  accept  his  said  services,  and  has  by  such  dismissal  and  refusal^ 

ever  since  then,  prevented  tne  plaintiff  from  performing  his  said  services  under 

♦This  judgment  was  affirmed  by  the  Superior  Court.    See  opinion  44  O.  S.,  226. 
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said  contraot.  The  defenidant  paid  to  the  plaintiff  the  full  amount  of  wa^^  con- 
templated by  said  contraot,  without  suit,  up  to  April  13,  1S82,  being  in  full  for  the 
current  month  unexpired  at  the  date  of  plaintiff's  dismissal,  which  was  iccepled 
by  the  plaintiff.  The  brick  and  stone  work  of  said  courthouse  Dullding  Is  still  ta 
progress,  but  not  yet  completed. 

On  November  27,  1882,  the  plaintiff  recovered  a  judgment  In  this  court 
against  the  same  defendant,  for  the  sum  of  two  hundred  and  five  aoid  thirty  one- 
hundredths  dollars, and  costs,  which  is  unreversed  and  has  been  paid  and  satisfied, 
in  an  action  therein  and  theretoiore  commenced,  between  the  same  parties.  In 
the  petition  in  which  case,  the  plaintiff  set  out  the  same  contract  set  out  In  this 
case:  his  empk>yment  and  service  thereunder,  his  wrongful  dismissal,  his  willing- 
ness and  readiness  to  serve  the  defendants  under  said  contract,  his  tender  of  senr- 
ices,  and  the  refusal  of  defendant  to  accept  hJs  services,  and  Its  refusal  to  pennit 
him  to  serve  it  under  said  contract,  substantially  as  they  are  set  out  In  this  case, 
supplemented  by  the  following  averment: 

Plaintiff  has  thereby  lost  the  wages  he  would  have  obtained  from  said  em- 
ployment from  the  lath  day  of  April,  1882,  to  the  13th  day  of  June,  1882,  and  whicb 
defendant  has  wholly  refused  to  pdy  him,  to  this  plaintiff's  damage  in  the  sum  oC 
1200.00.  '  Upon  this  t>etiti()ci  jinlgment  was  asked  and  obtained  against  t  le  defend- 
ant, as  heretofore  staled. 

In  addition  to  the  facts  heretofore  stated,  as  constituting  the  pUintUTs 
present  cause  of  action,  the  plaintiff's  petition  contains  the  following  ayermente: 

"Plaintiff  on  the  18th  day  of  August,  A.  D.,  1*^2,  duly  requested  the  defend* 
ant  to  pay  him  his  wages  due  him  for  his  services  upon  and  by  reason  of  said  contract 
for  the  period  of  two  months  from  the  13tii  day  of  June,  1882,  to  the  13th  day  of 
August,  1882.  and  on  the  2dth  day  of  August,  1882,  the  defmidant  refused  to  allov 
or  to  pay  said  bill,  a  true  and  certified  transcript  of  the  prooeediiDgs  of  the  defend- 
ant in  said  cause  is  hereto  attached,  marked  '*B.''  Plaintiff  has  lost  the  wages 
which  he  otherwise  would  have  obtained  from  said  emiploy  from  the  ISth  day  of 
June,  1882,  to  the  13th  day  of  August,  1882,  and  whlc^  detendant  htm  wholly 
refused  to  pay  him,  to  this  plaintiff's  damage  In  the  sum  of  1200.00,  for  whlcn 
amount  he  asks  Judgment,  with  Interest  from  August  13,  1882." 

The  defendant,  by  its  second  defense,  in  its  anawer  In  this  case,  pleat's 
his  former  suit  and  recovery  heretofore  set  out,  as  a  bar  to  the  plaintiff's  right  to 
prosecute  his  present  action,  and  to  this  defense  a  demurrer  is  filed,  which  raises 
the  queation  we  are  now  called  upon  to  decide. 

That  we  may  intelligently  convprehend  and  determine  the  question  raise.!  bj 
this  demurrer  we  must  first  determine  what  Is  the  cause  of  action  stated  !U  the 
plaintiff's  petition  In  the  case  at  bar  and  what  was  the  cause  of  action  in  the  case 
In  which  recovery  has  already  been  had,  and  which  recoYery  Is  here  plead  tn 
bar  of  the  right  of  plaintiff  to  recover  In  this  action.  If  they  are  identical  the 
plaintiff  cannot  recover  in  this  action;  if  they  are  not,  the  former  recorery  is  not 
necessarily  a  bar  to  the  present  action. 

It  is  a  well  understood  and  ttnlyeraaUy  recognized  principle  of  law  that  a 
party  cannot  divide  the  same  cause  of  action  so  as  to  prosecute  two  or  more  soita 
thereon,  but  is  limited  to  one  suit  and  recovery  upon  the  same  cause  of  action. 
It  is  hiS  right  and  duty  to  set  out  and  prove  all  that  can  properly  be  en»braced  in 
his  cause  of  actiooi,  and  his  recovery,  whetiher  great  or  small,  must  and  does  ter- 
minate the  controversy.  Courts  will  not  thereafter,  and  in  another  suit,  liatsin 
to  tiie  plea  that  his  recovery  has  been  inadequate,  or  that  in  His  former  suit  he 
was  guilty  of  mistakes  or  omissions,  .which  have  resulted  in  Industice  to  him 
no  matter  how  great  or  disastrous.  He  has  his  own  election  when  and  how  he 
will  prosecute  his  suit,  within  the  range  of  a  proper  jurisdiction,  and  the  extent 
of  recovery,  which  he  will  seek  against  his  adversary.  But  he  must  emhrace  all 
that  can  properly  be  embraced  in  the  same  cause  of  action.  Whatever  is  not  thus 
embraced  will  be  held  to  have  been  wa-ived  and  abandoned.  No  future  action  can 
be  brought  thereon.  This  rule  is  supported  by  an  unbroken  line  ot  authorities, 
eome  of  which  we  cite:  Ewing  v.  McNairy  et  al.,  20  O.  S..  322:  Oovin^on,  etc. 
Bridge  Co.,  v.  Sargent,  27  O.  S..  233;  Swensen  v.  State,  28,  O.  S.,  668;  Hltes  ▼. 
Irvine's  Admr.,  13  O.  S..  283;  30  la..  433:  1  Johns..  436;  25  Oal.,  266;  9  Wis.,  23;  S 
Oomst.,  511;  5  Sandf.,  135. 

What,  then  is  the  cause  of  action  set  out  in  plaintiff's  petition  In  this  case? 
After  setting  out  the  contract  of  employment,  his  entering  into  service  for  defend* 
ant  under  the  contract,  his  readiness  and  ability  to  perform  and  tender  of  per- 
formance of  his  duties  under  the  contract,  his  improper  dismissal,  his  readiness 
and  ability  to  perform  and  tender  of  performance  of  his  dntleS  under  the  con- 
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tract,  and  the  refusal  of  defendant  to  receive  and  accept  his  proffered  services, 
be  thereby  loet  the  wages  which  he  otherwise  would  have  obtained  from  said  em- 
ploy, from  June  13,  1882,  to  the  *  *  *  to  the  plaintih  8  damages  in  the  sum 
of  1200.00. 

What  was  the  plaintiff's  cause  of  action  set  out  in  his  petition  in  the  fir«t 
suit,  which  is  here  plead  in  bar  of  this  action?  A  repetition  of  what  has  just  been 
given  as  to  the  contract,  entering  upon  service,  wrongful  dismissal,  capability  and 
prouered  services,  refusal  to  accept  service,  etc.,  are  the  same  in  the  first  as  tn  the 
present  case.  As  to  the  matter  of  time  for  whidEi  the  recovery  is  asked,  the  »ver> 
ments  differ,  and  in  the  first  case  they  are  as  follows:  ''Plaintiff  has  thereby  lost 
the  wages  he  would  have  obtained  from  said  employment  from  the  13th  day  of 
April,  1882,  to  the  13th  day  of  June,  1882,  *  *  *  to  this  plaintiff's  damage  la 
the  sum  ot  $200.00." 

Discarding  all  maitters  of  form  ajid  phraseology  in  the  manner  of  state* 
ment,  let  us  go  down  to  the  substance  of  whait  is  claimed  in  these  respective  oaaee, 
and  inxiuiTe,  "whait  Is  the  gist  of  tne  action  in  each  case?"  It  is  known  and  un- 
derstood, of  coarse,  that  the  time  covered  in  both  of  the  cases,  as  the  measure  of 
recovery  respectively,  is  subsequent  to  the  date  of  the  wrongful  dismissal,  and 
covers  no  period  du<riing  which  the  plainiUjf  claims  to  have  performed  actufll 
service. 

Theretofore  the  right  of  the  ptaintiff  to  recover  in  either  case  (there  being 
no  claim  of  actual  service  performed)  must  rest  upon  one  of  two  basis:  either, 
first — Upon  the  theory  of  constructive  service;  or,  secondly— Uikmi  the  breach  of 
contract  on  the  part  of  defendant,  by  reason  of  the  wrongful  dismissal  of  the 
plaintiff  from  Its  service.  I  know  of  no  other  basis  upon  which  to  rest  the  right 
of  the  plaintiff  to  reoo>ver  in  either  case. 

If  the  doctrine  of  coostruotive  service  is  teoable,  then  tihe  plaintiff  would 
have  his  right  to  comioence  and  maiotain  his  action  at  the  end  of  every  moo/th, 
so  long  as  he  is  capable,  willing,  and  tenders  his  servicee  under  the  contract,  until 
the  completioii  of  the  work  for  which  he  was  employed  to  superintend. 

If  on  the  other  hand,  this  doctrine  of  constructive  service  is  not  tenable, 
then  he  is  relegated  to  his  action  for  a  breach  of  the  contract  on  the  part  of  the 
defendant,  and  to  a  single  action,  unless  the  breach  of  the  contract  complained 
of  is  divisible,  so  that,  at  the  end  of  each  and  every  month  that  he  is  not  paid,  hA 
could  ciabn  a  distinct  and  independent  breaoih  of  the  contract. 

We  will  examine  these  propositions  separately  and  in  their  order: 

The  first  inquiry  which  suggests  itself,  is,  what  is  the  thing  called  **con9truc- 
tive  service?"  Is  there  any  such  thing  as  constructive  service  within  the  purview 
<tf  the  oases  under  considerartiofn?  I  am  at  a  loss  to  give  the  phrase  "ooostractive 
service"  aay  Intelligent  meaning,  when  applied  to  the  contract  under  which  plala- 
tiff  claims.  The  sobjeot  matter  of  the  contract — ^the  commodity  oontraoted  for, 
and  the  delivery  of  which  has  been  tendered  to  defendant — ^Is  personal  service, 
and  the  peculiar  service  named  in  the  contract,  necessarily  embraces  skill,  knowl- 
edge, experience,  and  judgment,  couple  1  witJi.  and  oonoentrated  in  the  personnel 
of  the  plamtifl,  and  Inseparable  from  his  person.  A  commodity  that  has  no  Inde- 
pendent existence,  although  subetantlal  in  Its  character,  like  his  shadow.  It  mi- 
grates with  his  person,  and  is  blotted  out  when  he  ceases  to  exist.  It  is  not  tbe 
subject  of  delivery  by  proxy,  nor  is  11  capable  of  fruition  or  performance  except 
through  and  In  connection  with  the  person  of  the  plaintiff. 

The  term  "constructive,"  In  its  primary  sense,  implies  a  capability  to  do 
or  perform,  and  when  applied  to  a  thing  done,  it  necessarily  Implies  the  applica- 
tion  of  this  power — the  use  and  employment  of  it — ^in  and  about  the  aecompUsh- 
me&t  of  the  thing  claimed  to  be  done. 

True,  tills  term  hcus,  by  common  consent  and  usage.  In  the  profession  and  by 
courts,  taken  Its  place  In  the  nomenclature  of  the  law,  and  we  must  deal  with  and 
apply  it  aicoording  to  the  force  and  definition  that  is  there  given  it.  We  find  the 
word  tised  variouely  in  conneotlon  with  other  words,  soch  as  "oonstructive  dellT- 
ery,"  "oonstructlve  performance,"  "constmotive  service,"  when  applied  to  the 
subject  of  notice,  as  a  precedent  step  to  jurisdiction  and  judicial  action,  and  per- 
haps in  other  Instanoes,  not  analogous  to  the  question  under  consideration.  But 
in  all  these  cases,  so  far  as  I  am  now  able  to  reoUl  them,  tbe  force  and  effect  given 
to  these  phrases,  rest,  in  the  necessities  of  the  case,  and  as  a  rule  of  evidence, 
whereby  a  waiver  may  be  established,  jurisdiction  conferred,  or  a  tender  of  per- 
formance shown.  Reckner  t.  Warner,  22  O.  S.,  275;  Anderson  v.  McKinney.  24 
O.  K..,  467;  Oupp  v.  Corn's,  19  O.  S.,  173;  sections  5048,  4460,  6418.  4645,  4647,  Rev. 
Stat,  of  Ohio,  etc. 
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They  do  no:  in  any  instance  con^tituie  the  basis  of  a  cause  of  action,  upon 
which,  standing  alone,  a  recovery  can  be  predicated,  bin  they  are  always  coupled 
wHh  averments  of  the  default  and  breach  of  the  opposite  party,  which  default  aad 
breach  always  constitute  the  gist  o<  the  action,  In  suits  for  damages,  as  distin- 
guished from  actions  to  compel  specific  performance.  These  matters  of  "oo.istrto* 
tive  service,"  "constructive  performance." etc.,  when  used  in  connection  w*th  dam- 
age suits,  are  so  used,  not  to  show  actual  delivery,  actual  performances,  etc.,  tat 
to  show  that  the  party  suing  is  himself  without  fault,  which  is  always  a  condition 
precedent  to  his  right  to  recover.  The  gist  of  the  action  rests  i^n  the  default  of  tlie 
party  against  whom  the  recovery  is  sought,  and  the  measure  of  recovery  rests 
in  what  the  complaining  party  has  jost  by  the  default. 

The  doctrine  of  specific  performance,  whereby  courts  of  equity  compel 
parties  to  fulfill  and  perform  their  contracts,  rests  upon  principles  peculiar  to 
those  courts,  and  as  a  general  rule  these  courts  will  not  grant  relief  by  compelling 
specific  performance  where  the  party  asking  such  relief  has  a  plain  and  adequate 
remedy  at  law  for  damages  for  the  breach  of  the  contract. 

The  doctrine  of  "oonstructlve  service"  as  applied  to  the  contraot  under  con- 
sideration, and  carried  to  its  logical  consequences,  by  repeated  suits  to  the  end  of 
the  time  embraced  by  the  oonitract,  as  is  the  indicated  purpose  of  the  plaintiff, 
would  be  tantamount  to  compelling  a  specific  performance  of  thii)  contract  agalnei 
the  defendant,  while  it  has  not,  i-n  fact,  received  anything  of  the  eonmodity  con- 
tracted for.  This  would  be  working  out  by  indirection  that  which  it  will  be  ad- 
mitted, could  not  be  done  airectly. 

As  another  test  of  the  correctness  of  this  doctrine  of  "constructive  service'* 
it  may  be  pertinent  to  inquire,  wherein  this  contract  under  consideration  differs 
from  other  contracts,  so  as  to  call  upon  a  court  to  give  imder  it  remedies  KNQilch 
are  unknown  to  the  law,  in  its  dealings  wiiu  other  contracts. 

This  contract  is  strikingly  analogous  to  a  contract  of  sale  and  pmrduuse. 
In  effect  the  plaintiff  contracts  to  and  does  sell  to  the  defendant  hlB  "personal 
services,"  and  agrees  to  deliver  the  commodity  continuously  according  to  the 
terms  and  curing  the  time  cooftemplated  by  the  contract;  the  defendant  con- 
tracts to  receive  and  pay  for  this  commodity  according  to  the  terms  of  the  con- 
tract. This  commodity  the  defendant  has  refused  to  accept  and  reoeiva  It  has 
violated  and  put  an  end  to  the  contract  so  far  as  it  is  concerned,  except  that  it 
must  respona  in  damages  to  the  plaintiff  for  its  violation.  Now,  under  an  ordi- 
nary contract  of  -sale  or  purchase,  when  the  subject-matter  hae  not  in  fact  been 
delivered  and  received,  it  will  not  be  claimed  that  the  gist  of  an  action  against 
the  purchaser  for  a  breach  of  such  contract,  would  rest  in  the  ooniract  price  txt  the 
thing  purchased.  I  take  it  that  no  such  action  has  ever  been  brouirht  and  maisr* 
tained  In  a  respectable  court.  Universally  the  cause  of  action  rests  in  the  breanh 
of  the  contract  and  the  measure  of  recovery  is  determined  by  what  the  plaintiff 
has  lost  by  reason  of  such  contract.  Where  the  subject-matter  of  the  coiitrTict  is 
a  marketable  commodity,  the  measure  of  damages  is  uniformly  lixed  at  the  differ^ 
ence  between  the  contract  price  and  the  marked  value.  The  seller  cannot  throw 
away  or  destroy  the  things  sold,  and  then  sue  for  the  contract  price;  he  must 
preserve  and  utilize  it  so  far  as  he  can,  and  can  only  recover  Kis  actual  loss.  It 
is  his  duty  to  protect  the  other  party  to  the  contract  from  loss  so  far  as  he  can 
do  so.  by  reasonable  exertions,  and  if  he  fai-ls  to  do  so,  he  tails  in  a  social^ 
moral  and  legal  duty. 

Miller  v.  Mariner's  Church.  7  Greenl.,  55;  Taylor  v.  Read,  4  page,  572. 

If  the  subject  matter  of  the  contract  is  not  a  marketable  commodity,  then 
..ic  rule  of  recovery  is  varied  so  as  to  secure  Justice,  and  make  the  aggrieved  party 
whole,  even  to  the  extent  of  the  contra rt  price  when  necessary,  but  the  basis  of 
the  action  is  never  different.  I  can  see  no  good  reason  why  these  wholesome 
rules  and  injuncficms  of  the  law  should  be  thrown  aside  when  dealing  with  con- 
tracts for  "personal  services,"  nor  how  the  plaintiff  in  this  case  can  reasonably 
obey  this  sound  injunction,  "to  m<ake  the  loss  as  light  as  poesible  upon  the 
defendant,"  and  still  cling  to  tne  doctrine  of  "constructive  service." 

*  It  cannot  with  any  propriety  be  claimed  that  an  action  for  wages  can  be 
sustained  when  the  employee  ha^  in  fact  rendered  no  service,  buch  a  claim  is  in 
defiance  of  the  meaning  of  the  term  and  rests  on  no  solid  foundation,  either  in 
principle  or  policy."  Not  in  principle  for  the  reasons  heretofore  suggested.  "Not 
in  accordance  with  sound  public  policy,  because  it  encourages  indolence." 

I  cannot  better  express  a  summing  up  of  my  views  upon  this  doctrine  of 
"constructive  service."  than  to  use  the  language  of  Judge  Dwight,  in  Howard  ▼, 
Daly,  71  N.  Y.,  352.     "This  doctrine  is  so  opposed  to  principle,  so  clearly  hoetile 
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to  the  g^reat  maes  of  authorities  and  so  whollv  irreroncilable  to  that  great  and 
beneflciefnt  rule  of  law,  that  a  person  disoharged  from  service  must  not  remain 
idie«  but  must  accept  employment  elsewhere  if  offered,  that  we  caamot  accept  it. 
11  a  person  discharged  from  service  may  recover  wages,  or  treat  the  coatract  aa 
still  su-lwisting,  then  he  must  remain  idle  in  order  to  be  always  ready  to  perform 
the  aervioe.  Hone  absurd  it  would  be  that  one  rule  of  law  should  call  upon  him 
to  accept  otber  employment,  while  another  rule  required  him  to  remain  idJe  in 
order  that  he  may  recover  full  wages.  This  doctrine  of  "constructive  service"  is 
liot  only  at  war  with  principle,  but  with  the  rules  at  political  economy,  a^s  K 
encourages  idleness,  and  gives  compensation  to  men  who  fold  their  arma  and  de- 
cline service,  equal  with  those  who  perform  with  wiMing  hand  their  stipulated 
aawnint  of  latxn-.  «  *  •  No  rule  can  be  sound  which  gives  wages  to  an  em- 
ployee while  he  remainis  in  voluntary  idleness. " 

While  xc  is  conceded  that  there  is  s(MDe  confli<?t  of  authority,  I  take  it  tliat 
our  vierrs  and  conclusiona  upon  this  branch  of  the  case  are  sustained  by  the  great 
weight  of  authority  both  in  England  and  America,  a  few  of  which  I  here  cite: 
Goodmaji  v.  Pocock,  15  Ad.  &  Btt.,  N.  S.,  1;  Fewings  v.  Tisdel,  1  Ex.,  298;  Cham- 
berlain V.  Morgain,  68  Penn.  St.,  169;  Jones  v.  Jones,  2  Swan  (Tenn.),  605;  Wal- 
worth V.  Pool,  9  Ark.,  394;  Ricks  v.  Yates,  5  Ind.,  115;  Wllloughby  v.  Thomas,  24 
Gratt.  (Va.),  522;  Howard  v.  Daly,  61  N.  Y.,  362;  Moody  v.  Leverick,  4  Daly 
401,  N.  Y.;  Oiamberlain  v.  McAllister,  6  Dana  (Ky.),  352;  Miller  v.  Goddard,  34 
Me.,  102.  The  cases  to  the  contrary  seem  to  reet  principally  upon  the  decision  of 
Lord  Ellenborouigh  in  Qandell  v.  Pontigny,  4  Comp..  375. 

The  plainiijf's  action  not  being  maintainable  upon  the  theory  of  "construc- 
tive service,"  they  can  only  be  nmintainable  upon  the  grounds  of  the  breach  of  the 
contract  by  the  defendant.  Antl  the  question  whether  the  first-  recovery  plead  In 
bar,  will  defeat  recovery  in  the  present  aotioa,  is  solved  by  the  aiurwer  to  the  ques- 
tion: "WsA  there  but  one  or  more  than  one  cause  of  action  growing  out  of  the 
breach  of  this  contract  in  the  wrongful  dismissal  of  plaintiff  by  defendant?"  Had 
tbe  plaintiff  continued  in  service,  and  the  defendant  refused  to  pay  him  at  the 
end  of  each  month,  it  is  clear  upon  principle  and  authority,  that  an  independent 
cause  of  action  would  spring  up  in  his  favor  upon  each  default  upon  which  b<c 
could  mcdntain  separate  suits.  Such  suits  would  be  entirely  consistent  with  the 
continuance  of  the  contract  of  employment,  and  of  actual  services  thereunder,  but 
they  are  wholly  different  and  disconnected  in  their  nature  and  origin  from  a  cause 
of  action  growing  out  of  wrongful  dismissal.  The  former  rest  on  the  basis  of 
services  remiered  and  would  be  necessarily  geverab!e  under  this  contract.  The 
latter  must  neceesarfly  be  brougiit  to  recover  compensation  from  the  lose  of  a  situ* 
tion,  and  for  not  being  allowed  to  serve  and  earn  wages  under  the  contract,  and 
it  necessarily  proceeds  upon  the  ground  of  an  entire  repudiation  of  the  contract 
by  the  employer.  Except  upon  the  doctrine  of  "constructive  service" — which  we 
repudiate,  I  cannot  see  how  this  cause  of  action  can  be  divisible — or  In  other 
words,  how  more  than  one  cause  of  action  can  grow  out  of  this  br^ch  and  repu- 
diation of  the  contract. 

The  peculiar  language  used  by  the  plaintiff  in  his  petitions  in  this  case  clearly 
indicates  his  purpose  not  to  make  a  claim  for  general  damages,  for  the  breach 
of  the  contract,  but  to  limit  his  claim  and  recovery  to  the  times  covered  by  the 
recrpective  pleaaings.  and  it  is  claimed  in  argument  that  no  breeder  effect  should 
be  given  to  them.  A  suitor  cannot  thus  limit  and  defeat  a  well  established  rule 
of  law.  If  the  nature,  sui/ject  matter,  terms  and  breach  of  the  contract,  stated 
and  complained  of,  do  not  of  themselves  confer  the  right,  he  cahnot  acquire  and 
enforce  such  right  upon  his  own  volition  and  manner  of  stating  his  cause.  Courts 
must  go  behind  these,  and  determine  the  right  upon  wliat  ought  to  have  been 
done,  and  not  upon  what  the  party  has  chosen  to  do  to  enlarge  his  right. 

It  would  seem  to  be  clear  upon  reason  and  authority  that  in  order  to  main- 
tain more  than  one  action  upon  a  contract  and  for  the  breach  of  it,  the  contract 
must  still  suosist  as  an  executory  contract  between  the  parties,  for  some  purposes 
at  least,  after  the  first  cause  of  action  arose,  unless  the  breaches  oomplained-of  are 
upon  different  stipulations  In  the  contract,  which  are  in  their  nature  distinct  and 
severable.  How  can  a  contract  be  said  to  subsist  between  parties,  when 
one  of  the  parties  thereto  has  absolutely  repudiated  and  put  an  end  to 
^ae  contract,  whether  rightfully  or  wrongfully?  I  take  it  that  that  puts 
an  end  to  the  contract  as  to  both  parties,  leaving  the  party  aggrieved 
to  his  remedy  for  the  breach  of  it,  unless  it  be  such  a  contract  that 
courts  of  equity  will  compel  the  specWc  performance  of.  It  will  not 
be  claimed  that  the  contract  under  consideration  belongs  to  this  latter  class  of 
contracts. 
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The  rule  laid  down  in  Seoor  v.  SttrrglB,  16  N.  Y.,  548,  by  Justice  Strong,  is 
•clearly  the  true  one:  "The  trii«  distinction  between  demands  or  rights  of  action 
which  are  single  and  entire,  and  those  which  are  several  and  disunct,  is,  th&t  the 
former  immediately  arise  out  of  one  and  the  same  act  or  otKktract,  and  the  latter 
out  of  different  acts  or  contracts."  Applying  this  rule  to  the  cases  under  oon- 
sideration,  let  us  see  what  is  the  matter  complained  of  agaAUSt  the  defendant.  It 
is  not  for  the  non-pasrm^^nt  of  wages  from  time  to  time,  for  no  wa^pee  have  been 
•earned  as  wages — no  eervices  have  been  in  fact  performed,  concerning  which 
wages  could  be  due,  and  repudiating  the  doctrine  of  "constructive  services/'  there 
is  but  one  thing  left  to  complain  of  as  a  basis  for  a  cause  of  action,  to-wit:  The 
-single  act  of  the  defendant  in  the  wrongful  dismissal  of  the  plaintiff,  w*here1»y  he 
tost  the  benefita  that  would  have  accrued  to  him  under  the  oontract,  it  was  bat 
a  sing>le  act,  althouf^h  in  its  effect,  it  repuuiated  the  entire  contract,  and  oat  of 
which  but  a  single  cause  of  action  aroee.  Hence  it  follows  thcbt  the  first  suit  aad 
recovery  had  by  the  plaintiff  must  be  held  to  have  been  a  suit  for  general  damages 
-for  the  breach  of  the  contract,  whether  so  intended  by  him  or  not,  and  being  only 
entitled  to  one  suit  and  recovery,  it  is  a  bar  to  the  present  action'.  Tt  may  be  un- 
fortunate for  the  plaintiff  in  having  thus  prematurely  sought  his  remedy.  Had  he 
-waited  till  the  end  of  the  time,  contemplated  by  the  contract,  as  he  had  the  right 
and  choice  to  do,  his  recovery  might  have  been  much  greater.  But  the  choice  was 
with  himself,  and  having  made  his  election  he  must  abide  by  the  result,  however 
Inadequate  his  reoorery. 

Under  the  rules  and  policy  of  the  law,  as  I  understand  them,  tbe  plaintiff  is 
•estopped  from  maintaining  more  than  the  one  action  for  the  breach  of  this  con- 
tract. (See  authorities  first  cited  in  this  opinion.)  Also  Farington  v.  Payne.  15 
Johns.,  432;  Smith  v.  Jones,  id.,  229;  Miller  v.  vX^vert,  1  Wend.,  487. 

1  have  examined  with  great  came  ana  labor  most  of  the  ^otthorities  cited  by 
plaintiff's  counsel  in  support  of  his  right  to  maintain  this  action,  and  am  com- 
pelled to  conclude  that  they  are  not  entitled  to  great  weight.  The  cases  cited 
from  Alabama,  Mississippi,  Wisconsin  and  Connecticut,  are  all  based  upon  the 
case  of  Gandell  v.  Pontigny,  supra.,  and  perhaps  some  of  the  New  York  de- 
eieions.  This  case,  after  repeateu  discussion  by  the  E-^gllsli  eoarts,  has  been  over- 
roled,  and  the  doctrine  of  "constructive  service"  there  first  announced  dietinctly 
repudiated  All  the  earlier  New  York  decisions  cited  advocating:  this  doctrine 
have  been  distinctly  overruled  by  Howard  v.  Daily,  61  N.  Y.,  862,  and  latter  do- 
otolone.  The  Ohio,  Mass.,  and  other  oases  cited  do  not  seem  to  be  in  point,  so 
that  the  doctrine  is  left  with  but  little  or  no  live  authority  in  support   oi  it. 

The  demurrer  to  this  defense  will  be  overruled,  and  unleas  plaintiff  desires 
leave  to  reply  to  and  dispute  the  averments  of  this  plea.  Judgment  will  be  ren- 
^dered  for  the  defendant  uikhi  the  merits. 

Prophet  ft  ESastman,  for  plaintiff. 

Mead  ft  Townsend,  for  defendants. 


BUILDING  ASSOCIATION— BILLS  AND  NOTES.  194 

[Superior  Court  of  Cincinnati.] 
AUGUST  VOS  V.  CEDAR  GROVE  LAND  &  BUILDING  ASS*N  ET  AL. 

1.  A  building  aaeocdation,  Incorporated  under  the  law  of  1868,  Itas  no  power  to 

purcheae  land  on  credit  to  be  allotted  amon^  the  members. 

2.  Promissory  notes  of  such  a  building  association,  given  In  part  payment  for 

suoih  a  purchase,  are  void  in  the  hands  of  holders  ohargesfble  wltli  notice 
of  the  consideration  therefor,  and  deriving  title  through  persons  charg- 
able  with  like  notice. 

WORTHINGTON,  J. 

This  is  an  action  brought  upon  a  promissory  note,  the  building^  asso- 
ciation being  sued  as  maker  and  Cormany  as  endorser,  and  was  reserved 
from  special  term  on  the  pleadings  and  evidence. 

As  to  Cormany  there  is  no  proof  of  demand  and  notice  of  non-pay- 
ment; and  as  this  defense  is  made  in  his  answer,  he  is  entitled  to  judg- 
ment. 


Vol.  IX.  LAW  BULLETIN.  683 


1 94  Vos  V.  Building  Association  et  al. 


As  between  the  other  parties,  it  appears  that  the  note  was  given  in  part 
payment  for  a  large  tract  of  unimproved  land  conveyed  by  Joseph  Leigh- 
ton,  the  payee  of  the  note,  to  one  J.  B.  Sampson,  as  trustee  for  the  mem- 
bers of  the  building  asociation,  for  the  purpose  of  being  sold  and  con- 
veyed to  such  members  as  might  choose  lo  buy  ;  that  the  plaintiff  and  all 
prior  holders  of  the  note  were  chargeable  with  notice  of  this  fact  when  the 
note  was  acquired  by  them ;  that  the  tract  was  subdivided  by  the  associa- 
tion, and  some  of  the  lots  conveyed  to  its  members,  payment  therelbr 
being  made  to  the  association;  and  that  Sampson  still  holds  the  title  to  the 
residue. 

The  building  association  claims  that  in  giving  the  note  it  acted 
ultra  vires,  and  upon  the  above  facts  no  recovery  can  be  had.  Other 
matters  apear  in  the  record,  but  in  considering  this  question  it  is  not 
necessary  to  refer  to  them. 

The  Cedar  Grove  Land  and  Building  Association  was  organized 
under  the  act  of  May  5, 1868,  2  Sayler's  Statutes,  1606,  as  amended  by  the 
act  of  May  9,  1868,  ib.,  1649.     (S.  &  S.,  194.) 

For  the  powers  of  the  corporation  we  must  look  solely  to  the  act 
creating  it.  For  while  it  has  been  sometimes  asserted  that  corporations 
possess  all  powers  not  prohibited  them  by  their  charters,  in  Ohio,  since 
the  decision  of  the  leading  case  of  Bank  of  ChUHcothe  v.  Swayne,  8  O., 
257,  the  supreme  court  has  uniformly  adhered  to  the  contrary  rule,  that 
corporations  have  such  powers,  and  such  only,  as  the  act  creating  them 
confers ;  and  are  confined  to  the  exercise  of  those  expressly  granted,  and 
such  incidental  powers  as  are  necessary  to  carry  into  effect  those  specifical- 
ly conferred;  Franklin  Bank  v.  Commercial  Bank,  36  O.  S.,  350,  355. 
The  same  rule  has  been  recently  asserted  by  tribunals  of  the  very  highest 
authority  as  expounders  of  the  common  law  on  both  si3es  of  the  ocean; 
Ashbury  Railroad  Carriage  Co.  v.  Riche,  L.  R.  7  H.  L.  653;  Atty.  Gen.  v. 
Great  Eastern  Ry.,  L.  R.  5  App.  Cas.,  473;  Thomas  v.  Railroad  Co.,  loi 
U.  S.,  71. 

Before  entering  into  an  examination  of  our  statute  it  is  well  to  know 
what  the  general  nature  of  building  associations  is,  that  we  may  see  what 
the  legislature  probably  had  in  mind  in  authorizing  their  formation.  From 
the  English  law  and  the  laws  of  the  different  states,  a  summary  of  which 
latter  can  be  found  in  Endlich  on  Building  Associations,  sections  18  to 
38,  it  appears  that  prior  to  1868  there  were  two  well  known  ways  in  which 
persons  having  little  capital,  but  regular  income,  co-operated  to  obtain 
homes;  the  one  was  to  purchase  and  sometimes  improve  a  large  tract  of 
land  in  common,  and  to  allot  portions  of  this  tract  to  the  individual  mem- 
bers, to  be  paid  for  in  small  installments ;  the  other  was  to  accumulate  a 
fund  by  subscriptions  payable  in  small  installments,  and  make  loans  from 
this  fund  to  members,  who  with  the  money  thus  loaned  would  themselves 
purchase  or  improve  any  property  that  might  suit  their  several  tastes. 
In  England  any  given  co-operative  society  could  operate  only  in  one  of 
these  ways.  If  it  was  designed  to  purchase  and  allot  land,  the  society  was 
called  a  Freehold  Land  Society ;  if  to  accumulate  and  loan  money,  a  Benefit 
Building  Society.  The  functions  of  these  two  classes  of  societies  were 
kept  entirely  distinct;  a  society  formed  to  give  aid  in  one  way  could  not 
give  aid  in  the  other;  Grimes  v.  Harrison,  26  Beav.  435.  In  re  The  Kent 
Benefit  Building  Society,  i  Dr.  &  Sm.,  610.  In  this  country  the  line  of 
demarcation  between  the  two  classes  of  societies  has  not  been  kept  so  dis- 
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tinct.  Many  of  the  states  have  authorized  one  society  to  act  in  both  ways; 
others  seem  to  have  followed  the  example  of  England;  and  others  again 
have  authorized  the  formation  of  but  one  of  the  two  classes  of  societies. 

Wh'at,  then,  is  the  true  meaning  of  the  O.  L.,  S.  &  S.,  194.  Section 
I  provides  that  an  association  may  be  formed  as  provided  in  section  63, 
64  and  65  of  the  general  incorporation  act  ''for  the  purpose  of  raising 
moneys  to  be  loaned  among  the  members  and  depositors  of  such  corpora- 
tion, for  use  in  buying  lots  or  houses  or  in  building  or  repairing  houses, 
or  other  purposes,"  Although  reference  is  here  made  to  the  general  cor- 
poration act,  we  think  this  is  done  only  to  indicate  how  the  corporation 
shall  be  organized,  and  its  rules  of  procedure  when  organized;  and  that 
the  powers  to  the  corporation  so  oreanized  are  to  be  determined  from  the 
grants  contained  in  the  acts  of  1868  solely,  and  do  not  include  powers 
given  in  the  sections  of  the  general  corporation  act  referred  to. 

So  construed,  the  main  object  of  the  Ohio  law  is  to  authorize  the 
formation  of  societies  like  the  English  benefit  building  societies. 

Section  2  grants  to  the  corporation  certain  powers  to  raise  money, 
and  ''also,  to  acquire,  hold,  incumber,  and  convey  all  such  real  estate  and 
personal  property  as  may  be  legitimately  pledged  to  it  on  such  loans,  or 
may  otherwise  be  transferred  to  it  in  the  due  course  of  its  business."  It 
is  claimed  by  counsel  for  plaintiff  that  the  business  of  such  associations  is 
to  help  its  members  to  own  homes ;  that  one  method  of  giving  such  help 
is  to  buy  (and  in  large  tracts,  and  allot  it  among  the  members  in  small 
parcels,  in  other  words,  to  act  as  a  freehold  land  society;  and  therefore 
that  land  acquired  by  the  company  for  such  purposes,  is  transferred  to  it 
in  the  due  course  of  its  business.  But  we  think  otherwise.  The  due 
course  of  business  of  the  corporation  is  not  to  help  its  members,  to  acquire 
homes,  but  to  lend  them  money,  which  tney  may  use  for  any  purpose;  it  is 
true  that  the  obtaining  or  improving  hcnnes  is  the  principal  purpose  to 
which  it  was  supposed  the  members  would  apply  the  money;  yet  thev  are 
at  liberty  to  apply  it  to  any  purpose.  Hagermau  v.  Building  Assn.,  25  O. 
S.,  186;  this  is  declared  both  in  the  title  and  in  section  i.  Lands  acquired 
by  the  corporation  because  of  loans  of  money  it  may  hold,  but  only  such 
lands ;  this  is  clearly  the  meaning  of  the  first  part  of  the  passage,  quoted, 
for  it  refers  specifically  to  lands  pledged  for  previous  loan ;  and  we  think  it 
equally  clear  as  to  the  last  part  from  the  reference  to  the  business  of  the 
association.  The  words  were  probably  used  out  of  abundant  caution  to 
cover  cases  of  a  lot  received  in  payment  of  a  loan  not  previously  secured 
by  mortgage  on  that  lot,  and  of  property  suitable  for  office  purposes; 
and  possibly  they  may  include  cases  of  dealings  as  to  specific  lots  upon 
which  specific  members  desire  to  obtain  loans.  When  we  find  the  busi- 
ness of  a  building  society  was  always  considered  as  essentially  different 
from  that  of  a  land  society,  and  where  it  was  intended  to  grant  powers  to 
act  in  both  capacities ;  the  law  making  powers  have  ordinarily  used  exiM*ess 
words  showing  clearly  their  meaning,  and  when  we  find  also  that  the  act 
purports  to  be  only  in  aid  of  the  formation  of  building  societies,  it  is 
impossible  for  us — having  in  view  "the  general  rule  that  all  words, 
whether  they  be  in  deeds  or  statutes,  or  otherwise,  if  tney  be  general,  and 
not  express  and  precise,  shall  be  restrained  unto  the  fitness  of  the  matter 
or  person."  Steamboat  v.  Pressler,  13  O.  S.,  255,  262 — ^to  bring  our 
minds  to  believe  that  by  the  use  of  a  few  general  words,  fairly  explainable 
as  intended  to  cover  which  strictness  of  construction  might  hold  not 
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included  in  temis  jiist  used,  the  general  assembly  intended  to  authorize 
the  formation  of  an  essentially  different  class  of  corporations. 

It  is  urged  by  counsel  that  power  is  given  tolheco.pojation  to  incum- 
ber real  estate,  and  that  this  carries  a  power  to  give  a  purchase-money 
mortgage,  and  so  implies  a  power  to  purchase.  But  we  think  this  un- 
sound; if  no  express  power  to  acquire  real  estate  were  given,  the  argu- 
ment would  have  weight;  but  when  we  find  such  a  power  given,  the  power 
to  incumber  is  to  incumber  what  the  corporation  may  lawfully  acquire. 

Other  considerations,  familiar  to  every  lawyer,  point  to  the  same  con- 
clusion. An  incorporated  Freehold  Land  Society  is  a  corporation  whose 
main  object  might  easily  become  speculation  in  real  estate.  The  jealousy 
of  the  common  law  as  to  the  acquisition  of  realty  by  corporations  is  well 
known.  We  are  not  aware  of  any  instance,  unless  it  be  this,  in  which  the 
general  assembly  has  created  corporations  for  the  purpose  of  trading  in 
land.  And  in  revising  the  law  as  to  corporations,  among  the  few  kinds 
of  corporations  forbidden  are  corporations  of  that  character,  section  3235, 
Revised  Statutes.  This  legislative  history,  though  covering  a  period 
since  the  acts  of  1868,  is  not  without  value  in  determining  the  intent  of 
the  legislative  mind. 

The  only  other  power  given  to  acquire  real  estate  is  in  section  5, 
which  authorizes  the  corporation  to  expend  a  certain  portion  of  its  earn- 
ings "for  the  purchase  of  such  real  estate  as  may  be  necessary  for  the  con- 
venient transaction  of  its  business."  What  we  have  said  as  to  sectfon  2, 
applies  here.  The  business  proper  to  be  transacted  was  lending  money. 
Such  a  tract  as  was  purchased  here  is  in  no  way  necessary  for  the  trans- 
action of  that  business.  Whether  under  this  section  lands  can  be  pur- 
chased on  credit,  it  is  not  now  necessary  for  us  to  decide. 

As  the  real  estate  purchased  here  was  acquired  not  by  reason  of  any 
loan  made  by  the  building  association,  nor  in  connection  with  its  business 
of  raising  money  to  lend,  but  on  the  contrary  was  bought  in  bulk  to  be 
allotted  among  such  persons  as  might  become  members  of  the  association, 
and  desire  lots,  we  can  find  no  power  granted  in  the  acts  of  1868,  enabling 
the  building  association  to  make  the  purchase.  Having  no  power  to  buy 
the  land,  the  building  association  transcended  its  powers  in  giving  notes  in 
payment  for  the  land. 

It  remains  to  be  considered  what  effect  this  fact  has  upon  the  right  of 
the  plaintiff  to  recover.  And  inMetermining  this,  it  must  be  remembered 
that  the  plaintiff,  and  his  predecessors  in  title  to  the  note,  are  chargeable 
with  notice  that  the  note  was  given  in  part  payment  for  this  tract  of  land 
purchased  for  this  purpose.  He  and  they  knew  also  that  the  corporation 
had  no  right  to  acquire  this  land,  for  the  powers  of  the  corpoiation  in  this 
regard  are  determined  by  public  statute.  So  it  is  not  necessary  for  us 
to  inquire  whether  a  building  association  has  a  general  power  to  issue 
promissory  notes;  for  if  it  had,  yet  if  it  had  no  power  tcissue  this  note, 
and  this  would  affect  the  right  of  the  payee  to  recover,  it  affects  the  plain- 
tiff also,  for  he  stands  in  the  shoes  of  the  payee. 

Whether  the  grant  by  the  legislature  to  a  corporation  of  certain 
powers  is  a  prohibition  against  their  exercising  any  other  powers,  thereby 
making  the  exercis?  of  those  p-^wers  against  law,  are  illegal ;  or  whether  it 
operates  merely  to  create  an  artificial  person,  capable  of  acting  in  certain 
directions  only,  is  a  question  upon  which  eminent  judges  differ,  as  an 
examination  of  the  cases  in  the  House  of  Lords  cited  above  will  show. 
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The  point  though  several  times  mooted,  has  not  been  expressly  decided 
by  our^upreme  court  as  yet,  so  before  expressing  an  opinion  upon  it, 
we  have  thought  it  best  to  examine, the  case  at  bar  from  both  points  of 
view,  to  see  if  the  action  will  lie  on  either  theory. 

If  the  purchaser  of  this  land  and  giving  this  note  were  prohibited 
by  the  charter,  clearly  this  action  will  not  lie. 

it  has  been  so  laid  down  in  Ohio  in  a  long  series  of  cases,  beginning 
with  Bank  of  Chillicothe  v.  Swayne,  8  O.,  257,  decided  in  1838,  and'con- 
cluding  with  Simpson  v.  Greenfield  Building  &  Saving  Institution,  88  0. 
S.,  349,  decided  October  17,  1882.  It  is  true  that  in  all  those  cases  the 
corporation  was  plaintiff,  while  here  it  is  defendant,  but  this,  while  a  dis- 
tinction, is  here  not  a  difference;  the  theor>'  on  which  the  cases  go  is,  the 
contract  being  prohibited,  neither  promisor  nor  promisee  had  capacity 
to  enter  into  the  contract;  therefore  there  was  no  contract  and  no  right  of 
action. 

If  we  consider  the  contract  of  a  corporation  outside  of  its  charter 
is  not  prohibited,  but  merely  unauthorized,  then  the  promise  of  the  cor- 
poration in  such  a  contract  is  the  promise  of  one  who  in  law  had  no  au- 
thority to  promise.  On  principle  it  would  seem  clear  that  such  a  promise 
is  in  fact  not  a  promise,  but  only  an  apparent  promise.  A  promise  by 
one  who  has  no  capacity  to  promise  is  n  >  promise  at  all,  but  mere  empty 
words,  So  it  has  always  been  held  as  to  married  woe  men,  who  have  a  general 
incapacity  to  promise,  just  as  a  corporation  has  a  limited  incapacity;  Pol- 
lock on  Contracts,  58;  Leake  on  Contracti,  554;  so  it  is  held,  as  we  have 
just  seen,  as  to  prohibited  promises  and  this  as  between  natural  persons, 
as  well  as  where  a  corporation  is  a  party,  a  doctrine,  which,  at  the  bottom, 
rests  on  this  same  reason,  want  of  capacity  to  promise.  And,  if  there  is 
no  promise  here  by  the  defendant,  there  is  no  cause  of  action. 

It  is  said,  however,  by  counsel  that  here  the  corporation  has  received 
and  retains  the  consideration  for  which  it  gave  its  promise,  and  for  this 
reason  it  should  be  held.  But,  if  the  apparent  promise  be  no  promise, 
it  can  never  be  the  foundation  of  an  action,  whatever  other  rights  of  action 
the  dealings  between  the  parties  may  create.  An  zjialysis  of  the  differ- 
ent states  of  fact  which  may  arise  in  actions  upon  contracts  into  which  a 
corporation  has  entered  without  authority,  and  of  the  principle  of  decision 
applicable  in  each,  may  make  our  meaning  clearer. 

The  unauthorized  contracts  of  a  corporation  may  be  divided  into  two 
general  classes: 

1.  Where  the  corporation  is  not  authorized  to  do  what  it  promises, 
but  may  receive  what  is  promised  to  it. 

2.  Where  the  corporation  is  authorized  to  do  what  it  promises,  but 
may  not  receive  what  is  promised  to  it. 

In  each  class  when  suit  is  brought  upon  the  contract,  one  of  three 
states  of  fact  will  always  appear. 

a.  The  corporation  has  in  fact  done  what  it  promised  to  do,  but  the 
other  party  has  not. 

b.  The  other  party  has  in  fact  done  what  he  promised  to  do,  but  the 
corporation  has  not. 

c.  Neither  party  has  done  all  that  was  promised. 

If  the  first  state  of  facts  appears  then  the  corporation  is  the  com|Jain- 
ing  party.  In  such  case,  if  the  contract  falls  within  the  first  class  of  cases, 
where  tlie  corporation  can  neither  be  promisor  nor  promisee,  then  the 
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corporation  can  never  recover,  for  it  is  trying  to  enforce  a  promise  to 
which  it  in  law  is  not  and  cannot  be  a  party ;  its  claim  is  open  to  the  same 
objection  that  was  made  in  Swayne's  case,  and  no  court  will  assist 
it  in  obtaining  that  which  it  is  not  authorized  to  hold.  The  defense  of  the 
other  party  goes  to  the  capacity  of  the  corporation  to  accept  the  promise, 
and  so  to  the  very  existence  of  the  contract  sued  on.  Vanatta  v.  State 
Bank,  9  O.  S.,  27. 

If,  however,  the  contract  falls  within  the  second  class  of  cases,  where 
the  corporation  cannot  be  promisor,  but  may  be  promisee,  a  different  rear 
son,  and  therefore  rule,  applies.  Here,  all  that  was  ultra  vires  on  the  part 
of  the  corporation  has  been  actually  done,  and  stands  as  a  fact  accomp- 
lished. Want  of  capacity  in  the  corporation  to  receive  performance  of  the 
promise  still  remaining  unexecuted  cannot  be  alleged.  The  only  other 
defense  is  want  of  consideration  and  that  for  this  reason  the  promise  was 
nudum  pactum.  Should  this  be  alleged,  the  corporation  replies  that  it  has 
in  fact  performed  its  promise,  and  it  being  conceded,  its  action  was  not 
illegal,  i.  e.,  against  law,  as  distinguished  from  without  authority  of  law 
its  reply  is  good;  for  thereby  it  appears  the  other  party  has  received  for 
his  promise  all  he  ever  expected  to  receive.  His  plea  amounts  merely 
to  want  ^l  mutuality;  and  when  it  appears  that  want  does  not  exist,  the 
plea  is  overthrown.     I'arley  v.  Palmer,  20  O.  S.,  223. 

If  the  second  state  of  facts  appears,  i.  e.,  that  the  promise  of  the  cor* 
poration  remains  executory,  but  that  of  the  oth^  party  has  been  per- 
formed, it  is  immaterial  whether  the  contract  falls  within  the  first  class  of 
cases — where  the  corporation  can  be  neither  promisor  or  promisee,  of  the 
second — where  it  cannot  be  promisor,  but  may  be  promisee.  In  each  case 
it  appears  that  what  remains  to  be  done  is  ultra  vires  on  the  part  of  the- 
corporation.  The  action  is  now  by  the  other  party  against  the  corpora- 
tion; the  latter  answers  that  its  promise  is  void — ^not  because  it  was  without 
consideration,  but  because  it  had  no  power  to  make  it.  It  is  of  no  avail 
for  the  other  party  to  reply  that  he  has  performed  on  his  side,  for  that  in 
no  way  meets  the  issue  presented ;  the  fact  that  he  has  performed  does  not 
give  the  corporation  power  to  perform,  for  its  powers  depend  not  on  the 
party's  actions,  but  on  its  charter.  Here,  therefore,  the  plea  of  ultra  vires 
must  always  succeed. 

From  what  has  been  said  it  is  evident  that  where  the  third  state  of 
facts  appears,  i,  e.,  where  the  contract  is  executory  in  whole  or  in  part  on 
both  sides,  it  cannot  be  enforced  by  either  party,  whether  it  falls  within 
the  first  or  the  second  class  of  cases;  not  by  the  other  party,  because  in  all 
cases  the  corporation  had  no  capacity  to  make  the  promise  sued  on;  not 
by  the  corporation  in  the  first  class  of  cases,  because  it  i&  not  authorized 
to  receive  what  was  promised  it,  and  also  because  the  promise  sued  on  is 
now  without  consideration  for  want  of  mutuality  in  not  being  enforcible 
against  it;  and  in  the  second  class  of  cases  for  the  latter  reason  only. 

The  case  at  bar  falls  within  the  first  class  of  cases,  and  the  second  state 
of  facts  appears.  The  corporation  is  sued  upon  a  promise  it  had  no  power 
to  make;  the  plaintiff  has  done  all  the  original  agreement  required  of  him; 
thus  the  contract  is  executed  on  his  part,  but  executory  on  the  part  of  the 
corporation,  and  the  executory  portion  is  ultra  vires.  The  promise  sued 
on  is  therefore  void,  not  for  want  of  consideration  or  mutuality,  but  for 
want  of  power  in  the  promisor  to  make  it ;  as  we  have  said  above  it  is  no 
promise  at  all. 
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Tfie  defect  in  the  promise  being  a  want  of  power  in  the  corporation  to 
make  it  at  all,  the  plaintiff's  case  is  not  helped  by  any  subsequent  state- 
ments of  the  officers  of  the  corporation  that  the  note  would  be  paid;  for 
the  same  want  of  power  existed  at  that  time.  And  for  the  same  reason 
the  plaintiff  cannot  call  to  his  aid  any  estoppel  in  pais.  The  very  essence 
of  such  an  estoppel  is  that  the  person  estopped  has  done  or  said  something 
upon  which  the  adverse  party  had  a  right  to  rely,  and  did  rely,  to  his  preju- 
dice. Here  the  only  assertion  upon  which  an  estoppel  could  be  based, 
is  the  assertion  that  the  note  was  good;  in  other  words,  that  the  corpora- 
tion had  power  to  make  it.  But  upon  this  assertion  the  plaintiff  had  no 
right  to  rely,  for  he  knew  for  what  the  note  was  given,  and  is  bound  to 
know  the  law.  Pure  assertion  of  law,  upon  facts  known  to  both  parties, 
never  gives  rise  to  an  estoppel.  Todd  v.  P.,  Ft.  W.  &  C.  R.  R.  Co.,  19 
O.  S.,  514,  526;  Bigelow  on  Estoppel,  3rd  ed.,  484-485;  Ashbury  Co.  v. 
Riche,  L.R.  7  H.  L.,  635;  Marsh  v.  Fulton  Co.,  10  Wall.,  676.  The  cases 
in  which  estoppel  may  be  applied  are  those  wh*^re  a  power  to  make  the 
contract  in  question  exists  on  certain  conditions,  or  for  certain  purposes, 
and  the  promisee  is  told  those  conditions  have  been  performed,  or  those 
purposes  were  in  view;  such  are  the  cases  in  which  this  doctrine  of  est<^ 
pel  has  so  frequently  been  applied  by  the  supreme  court  of  the  United 
States,  in  actions  upon  municipal  bonds.  But  that  court,  in  spite  of  its 
well  known  desire  to^force  such  bonds,  has  never  overlooked  the  nile 
that  there  can  be  nolstoppet  where  no  power  to  make  the  contract  has 
been  given, or  where  the  holder  of  the  bonds  knows  the  conditions  limiting 
tfie  power  given  have  not  been  complied  with.  Harshman  v.  Bates  Co., 
92  U.  S.,  569;  Wells  V.  Supervisors,  102  U.  S.,  624;  Jarrott  v.  Moberly, 
103  U.  S.,  580. 

We  have  examined  the  cases  relied  on  by  counsel  for  plaintiff,  and 
can  find  nothing  in  them  which  shakes  our  confidence  in  the  soundness  oJ 
the  principles  above  laid  down. 

The  only  ones  among  them  in  which  the  exact  question  presented 
here  was  raised,  and  decided  adversely  to  our  views,  are  Board  of  AgTi- 
cultures.  St.  Ry..  47  Ind.,  407.  and  Oil  Creek  Co.  v.  Penn.  Trans.  Co., 
83  Pa.  St.,  160.  These  two  decisions,  if  they  stood  alone,  would  not  make 
such  a  weight  of  authority  as  to  require  us  to  overthrow  what  we  con- 
ceive to  be  sound  principle.  But  they  do  not  stand  alone.  There  are 
other  decisions  in  accord  with  our  views,  decided  by  courts  deserving  as 
much  respect  as  those  making  the  above  decisions ;  and  even  the  supreme 
court  of  Pennsylvania  would  stand  with  us  upon  this  particular  case,  unless 
it  be  prepared  to  overrule  another  of  its  late  decisions  to  which  we  will 
soon  refer. 

It  would  be  impossible  for  us  to  go  through  the  cases  cited  for  plain- 
tiff in  detail,  and  point  out  wherein  they  are  distinguishable  from  the  case 
at  bar.  We  must  content  ourselves  with  referring  specially  to  a  few  of 
those  most  relied  upon,  and  indicating  generally  the  classes  into  which 
the  others  fall. 

In  Hamilton  and  Rossville  Hydraulic  Co.  v.  C.  H.  &  D.  R.  R.  Co., 
29  O.  S.,  341,  the  plaintiff  being  in  possession  of  certain  water  ways  with- 
out authoriiv  in  its  cha»^ler,  allowed  the  defendant  to  close  the  water  wavs 
on  its  promise  to  reopen  them  on  request:  the  defendant  was  sued  for 
breach  in  refusing  to  reopen.  The  case  was  decideti  by  the  court  upon 
the  ground  that  the  plaintiff  being  in  possession  of  the  property,  the 
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defendant  as  a  mere  licensee  could  no  more  question  the  licensor's  title 
than  a  tenant  that  of  his  landlord.  There  was  nothing  ultra  vires  in  the 
promise  of  the  defendant;  it  had  perfect  capacity  to  make  the  promise; 
Irom  its  position  as  licensee  it  was  estopped  from  denying  the  capacity  of 
the  plaintiff  to  receive  the  promise ;  it  had  received  the  consideration  for 
the  promise ;  therefore  the  promise  was  en  forcible. 

The  Wnitney  Arms  Co.  v.  Barlow,  63  N.  Y.,  62,  is  a  case  where  the 
corporation  was  plaintiff,  it  had  executed  the  ultra  vires  part  of  the  con- 
tract, and  was  suing  upon  a  promise  not  ultra  vires  in  the  promisor  to 
make,  or  it  to  receive.  The  dicta  contained  in  that  opinion  that  the  rule 
which  applies  where  the  plea  of  want  of  mutuality  fails  because  the  party 
not  bound  to  perform  has  performed,  applies  also  where  the  defense  is  not 
want  of  mutuality,  but  want  of  capacity  to  contract,  are  not  called  for  by 
the  case  before  the  court,  and  are  not  supported  by  the  authorities 
named. 

In  Bradley  v.  Ballard,  56  Ills.,  413,  the  plaintiff  by  his  own  contract 
had  precluded  himself  from  having  relief  in  equity,  and  left  himself  only 
his  defense  at  law.  "Goshen  Tp.  v.  Shoemaker,  12  O.  S.,  624."  The 
remarks  of  the  court  as  to  the  liabilities  of  corporations  are  not  necessarily 
called  for  by  the  questions  presented,  and  therefore  not  entitled  to  the 
consideration  they  might  otherwise  deserve. 

The  same  is  true  as  to  Darst  v.  Gale,  83  Ills.,  136.  The  suit  was  in 
equity,  and  the  plaintiff  was  an  adventurer  without  equity  in  his  claim. 

VVithout  mentioning  the  other  cases  it  will  be  sufficient  to  say,  in 
some  of  them  a  power  existed  to  make  the  contract,  and  the  defect  existed 
only  in  the  mode  of  its  execution ;  in  others  the  suit  was  not  upon  the  con- 
tract, but  in  disaffirmance  of  it;  in  others  there  was  no  incapacity  in  the 
promisor  to  make  or  the  promisee  to  accept  the  promise  given,  the  ultra 
vires  act  had  been  fully  performed,  and  the  promisor  had  received  the 
consideration  promised,  or  had  nothing  to  do  with  the  contract  or  pro- 
ceeding in  connection  with  which  the  ultra  vires  act  was  done;  and  in 
others  the  remarks  supposed  to  be  applicable  to  the  case  at  bar  are  con- 
fessedly obiter  dicta.  It  only  remains  to  mention  as  briefly  as  we  can, 
the  more  important  of  the  authorities  in  which  the  exact  point  at  issue 
here  has  been  decided  as  we  now  decide  it. 

We  have  referred  to  a  case  decided  by  the  supreme  court  of  Penn- 
sylvania, which  coincides  with  our  views.  It  is  Faulkner's  Appeal  and 
is  very  fully  and  correctly  stated  in  Endlich  on  Building  Associations,^ 
section  302;  the  case  is  not  reported  in  the  regular  series,  but  can  be  found 
in  14  Weekly  Notes  of  Cases  48,  which  has  been  furnished  us  by  counsel. 
There  a  building  association  purchased  land  ultra  vires,  and  gave  a  bond 
for  the  purchase  money;  a  law  was  then  passed  confirming  the  purchase: 
suit  was  brought  on  the  bond ;  the  building  association  was  dissolved  and 
a  receiver  appointed;  the  receiver  filed  a  bill  in  equity  to  enjoin  suit  on 
the  bond  because  it  was  given  ultra  vires,  and  to  recover  so  much  of  the 
purchase  money  as  had  been  paid.  The  court  held  the  curative  statute  con- 
firmed the  executed  part  of  the  contract,  but  not  the  executory;  so  the 
bondholders  were  enjoined  from  prosecuting  the  bond,  except  as  against 
the  land  conveyed,  but  were  allowed  to  retain  the  payment  made. 

Pearce  v.  M.  &  I.  R.  R.  Co.,  21  How.,  ^41,  was,  like  the  case  at  bar, 
an  action  by  an  endorsee  upon  promissory  notes  given  by  the  corporation 
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in  payment  of  an  article  purchased  and  received  ultra  vires,  and  the  plain- 
tiff was  defeated  on  the  express  ground  that  the  corporation  had  no  au- 
thority to  make  the  purchase. 

To  some  of  the  subsequent  cases  in  the  supreme  court  of  the  United 
States,  where  public  corporations  have  issued  bonds  without  authority, 
and  no  recovery  upon  them  has  been  allowed,  though  the  consideration 
for  the  bonds  was  received,  we  have  already  referred. 

Davis  V.  Old  Colony  R.  R.,  131  Mass.,  258,  was  a  case  in  all  respects 
like  the  case  in  47  Ind.,  407,  above  referred  to,  and  was  decided  exactly 
the  opposite  way,  in  a  carefully  considered  opinion. 

In  re  National  Permanent  Building  Society,  ex  parte  Williamson,  L. 
R.»  S  Ch.,  309,  was  an  application  to  dissolve  and  wind  up  a  building 
association  by  one  who  had  lent  it  money;  it  appearing  that  the  building 
association  had  no  authority  to  borrow  money, the  application  was  refused, 
because  the  applicant  had  no  enforcible  claim  for  the  money  he  had  lent. 

Blackburn  Building  Society  v.  Cunliffe,  Brooks  &  Co.,  L.  R.,  22  Ch. 
Div.,  61,  was  an  action  by  the  official  liquidators  of  the  building  society 
to  obtain  the  surrender  of  deeds  deposited  with  the  defendants  as  bankers 
to  secure  certain  overdrafts;  the  building  association  had  no  power  to 
borrow  money,  and  therefore  the  overdrafts  were  made  without  authority; 
but  as  it  was  conceded  that  part  of  the  overdrafts  went  to  pay  legal  debts 
of  the  association,  the  defendants  were  allowed  their  lien  pro  tanto,  by 
way  of  subrogation,  but  were  refused  it  as  to  the  residue  of  the  overdrafts. 

The  very  question  involved  here  has  been  decided  by  the  district 
court  of  this  county  in  Hubbard  v.  Riley,  7  Dec.  R..  478,  a  proceeding  to 
compel  the  assignee  of  a  corporation  to  allow  as  valid  claims  certain  notes 
given  by  the  corporation  in  consideration  for  the  assignment  to  it  of  shares 
of  its  own  stock,  the  relief  was  refused  because  the  notes  were  void  for 
lack  of  authority  to  make  the  purchase. 

We  have  laid  no  stress  upon  the  fact  that  this  land  was  never  in  fact 
conveyed  to  the  corporation,  but  only  to  Sampson,  trustee,  because  we 
have  preferred  to  consider  the  case  as  if  the  conveyance  had  been  directly 
to  the  corporation.  We  mention  it  now  only  to  call  attention  to  the  case 
of  Franklin  Co.  v.  Lewiston  Institution  for  Savings,  68  Me.,  43,  which 
upon  that  state  of  facts  holds  the  plaintiff  cannot  recover. 

To  the  suggestion  that  has  been  made  that  this  is  a  private  corpora- 
tion, and  that  courts  should  leave  the  state  to  deal  with  such  corporations 
w^hen  they  act  ultra  vires,  and  not  interfere  in  actions  between  them  and 
other  parties,  we  can  only  say  that  whatever  may  be  the  policy  of  other 
states,  in  Ohio,  courts  have  always  felt  bound,  where  a  suit  is  upon  a  con- 
tract, to  determine  w^hether  there  is  any  contract.  And  in  reply  to  the 
suggestion  that  we  should  look  at  the  conduct  of  the  defendant,  and  make 
it  pay  because  it  retains  the  land,  we  can  only  use  the  words  of  our 
supreme  court  in  Dayton,  etc.  R.  R.  v.  Coy,  13  O.  S.,  84,  95,  where  it 
was  said :  "We  do  not  see  how  we  can  look  at  the  conduct  of  the  defend- 
ant with  any  other  view  than  to  ascertain  whether  it  has  entered  into  a 
contract."  In  such  case  as  this,  it  is  not  our  province  to  decide  as  to  the 
propriety  of  the  conduct  of  the  party.  We  have  only  to  inquire  whether 
it  has  incurred  a  legal  obligation,  and  being  of  opinion  for  the  reasons, 
which  have  been  stated,  that  it  has  not,  there  must  be  judgment  for  the 
defendant. 
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In  reaching  this  conclusion,  we  say  nothing  as  to  what  rights  the 
plaintiff  may  have  against  the  land  for  which  these  notes  were  given,  or 
as  to  any  other  claim  the  plaintiff  may  have.  Our  decision  is  based  solely 
upon  the  ground  that  the  contract  sued  on  does  not  exist ;  as  to  other 
rights  or  claims,  and  also  a.s  to  other  defenses  alleged,  we  are  not  now 
concerned. 

Force  and  Harmon,  JJ.,  concur. 

Two  other  cases  against  the  same  building  association,  one  by  the 
same  plaintiff,  and  one  by  John  Lyford,  were  reserved  on  the  same  evi- 
dence, and  present  the  same  questions.  There  will  be  judgment  in  each 
case  for  the  defendant. 

Qemmer  &  Clemmer  and  Archer  &  McNeil,  for  plaintiff. 

Healy,  Brannan  &  Desmond,  for  defendant. 


200       LATERAL  SUPPORT-  EVIDENCE— EXCAVATIONS. 

[Hamilton  District  Court.] 
tClNCINNATi  AND  Cl.IFTON  INCLINED  PlANK  R.    R.  CO.  V.    JACOB  PfAU 

ETAL.,  Assignees. 

1.  A  book  of  levels  from  a  civil  engiii<eer'8  office,  though  admissible  to  prove  the 

levels  as  takeo,  is  not  admissible  to  prove  an  established  grade  of  a  street, 
which  grade  had  not  been  established  by  ordinejnce. 

2.  The  right,  under  Rev.  Stat.  2676  and  2677,  to  excavate  to  a  depth  of  nine  feet 

below  grade  in  cities  and  villages  must  be  exercised  wit^  reasonable  care 
and  skill  so  as  to  avoid  unn-eoessary  injury  to  buildings. 

3.  And  if  due  care  under  the  circumstances  requires  the  excavating  to  be  done  in 

sections,  ana  not  continuously,  it  should  be  done  in  that  manner  and  this 
rule  does  not  impose  upon  the  defendant  the  duty  of  shoring  up  plaintiff's 
building. 

Error  to  the  Court  of  Common  Pleas. 

Avery,  J. 

The  question  was  as  to  the  destruction  of  a  house,  caused  as  alleged 
by  excavating  for  the  inclined  plane.  The  excavation  was  up  the  hillside 
from  McMicken  avenue  to  Cross  street,  some  300  feet  above,  crossing 
Kleiner  street,  which  was  midway  between  the  two.  The  house  stood 
fifteen  feet  back  from  the  north  side  of  Kleiner  street;  the  lot  extending 
to  Cross  street,  by  the  side  of  the  part  excavated  between  Kleiner  and 
Cross  streets. 

The  excavation  was  begun  at  the  foot  of  the  hill ;  a  cut  being  made 
from  McMicken  avenue  73  feet  back  on  a  level,  and  left  a  short  time 
before  Christmas,  1875,  unfinished,  with  the  end  sloped  upward  to 
within  about  50  feet  of  Kleiner  street.  In  the  following  month,  a  vis- 
ible movement  of  the  soil  of  the  lot  began  to  be  observed;  by  March, 
the  house  had  so  cracked  as  to  need  to  be  braced  and  bound  together ; 
in  August,  the  work  of  excavating  having  been  resumed  in  the  spring 
and  the  building  of  the  inclined  plane  almost  completed,  it  had  become 
too  ruinous  to  live  in  ;  and  at  the  beginning  of  the  next  year  was  re- 
moved. 

As  to  the  cause  ot  this  whether  the  excavation  or  something  alto- 
gether disconnected  with  it,  such  as  a  slide  from   the  hill  above,  or  the 

tThis  opinion  was  affirmed   by  the   Supreme  Court  without   report,  June  2i^, 
1886,  Spear,  J.,  dissenting. 
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in.security  of  the  foundaticms  of  the  house,  there  was  a  conflict  of  evidence. 
Much  interesting  testimony  of  witnesses  whose  practical  experience  had 
made  them  familiar  with  the  hillside  and  of  geologists  and  civil  engineers 
was  offered.  But  the  house,  a  very  substantially  built  structure,  had 
stood  there  for  ten  years,  with  no  apparent  sign  of  weakness  except  some 
superficial  cracks  that  might  have  occurred  in  building;  and  to  say  noth- 
ing of  questions  of  credibility  of  witnesses,  the  weight  due  this  experi- 
mental fact  was  for  the  jury.  We  cannot  say  the  court  erred  in  not  set- 
ting aside  the  verdict.  Taking  the  concurrence  of  the  testimony  as  to 
the  value  of  the  house  before  the  excavation  was  begun,  the  amount, 
$12,000,  at  which  the  verdict  was  permitted  to  stand  after  remittitur  by 
plaintiffs,  cannot  be  said  to  be  excessive. 

The  charge  to  the  jury  was,  in  substance,  that  for  the  damage  by 
excavating,  between  Kleiner  and  Cross  streets,  deeper  than  the  founda- 
tion walls  of  the  adjoining  house  and  more  than  nine  feet  below  the 
surface  of  the  lot,  or  the  curb  of  Kleiner  street,  if  there  was  a  curb, 
the  defendant  would  be  liable ;  but,  where  not  to  a  greater  depth  than 
nine  feet,  would  not  be  liable,  unless  there  was  negligence.  Upon  the 
other  hand,  that  the  damage  by  excavating  to  any  depth,  between  Mc- 
Micken  avenue  and  Kleiner  street, the  only  liability  would  be  for  negligence. 

The  depth  of  the  excavation  below  the  level  of  Kleiner  street,  at  a 
point  in  line  with  the  front  of  the  lot,  was  seventeen  feet,  and  in  line 
with  the  front  of  the  house  between  eight  and  nine  feet,  the  lot  at  its 
front  being  some  five  feet  above  the  street  and  levelled  back,  and  the 
grade  of  the  excavation  rising  about  four  feet  in  that  distance.  Compared 
with  the  surface  of  the  lot  the  depth  of  the  excavation  at  a  point  in  line 
with  the  front  of  the  house  was  almost  eighteen  feet,  but  in  line  with 
the  rear  not  more  than  two  feet ;  whether  there  was  an  established  grade 
or  curb  of  Kleimer  street  was  not  shown.  The  foundations  of  two  old 
houses  that  stood  between  Kleiner  and  Cross  streets,  entirely  within  the 
bounds  owned  by  defendant,  were  removed  in  the  course  of  the  excavation. 
There  was  testimony,  that  a  retaining  wall  was  also  removed  ;  but  this, 
if  not  within  the  same  bounds,  was  on  the  dividing  line,  since  the  testi- 
mony that  shows  its  removal,  shows  that  the  wall  put  up  by  the  defend- 
ant was  in  the  same  place. 

The  charge    to  the  jury    was   based  on  the  construction  given 
by  the  court  to  the  statute,  providing,   that   for  excavating  on  any  lot 
in  a  city  or  village   to  a  greater  depth  than  nine  feet  below  the  curb  of 
the  street  on  which  the  lot  abuts,  or  if  there  be  no  curb,  below  the  sur- 
face   of    the    adjoining    lot    and    thereby    causing     damage     to    any 
builing  on  that  lot,  the   owner  shall  be  liable  ;  but  he  may  dig  to  the  full 
depth   of  the    foundation  walls  of  such  building,  or  to  the  full  depth 
of  nine   feet   below    the    .street,   whereon  the    lot    abuts,  without   in- 
curring the  prescribed  liability.  66  O.  L.,  232;  sections  2676, 2677,Rev.Stat. 
The  construction  given  limited  the  operation  and  effect  of  these  provisions 
to  the  excavation  between  Kleiner  and  Cross  streets,  which  was  the  only 
part  adjoined  by  the  lot  of  the  plaintiffs;  but  did  not  treat  the  statute  as 
to  any  extent  relieving  from   the  exercise  of  care.     The  contention  of 
the  defendant,  on  the  other  hand,  was  that  the  provisions  applied  to  the 
excavation  between  McMicken  avenue  and  Kleiner  street  as  well;  and 
that  the  .statute  gave  the  right  of  going  to  the  depth  of  nine  feet  without 
regard  to  any  duty  of  care.    This  constituted  the  ground  of  most  of  the 
exceptions   taken   to  the .  charge,  and  to  the  refusal  or  modification  of 
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charges;  there  having  beeu  in  all  thirteen  charges  asked,  ten  of  which 
involve  substantially  the  same  proposition. 

The  right  of  lateral  support  at  common  law,  did  not  extend  to  build- 
ings; in  that  respect  the  only  liability  was  for  withdrawing  the  support 
negligently.  Dodd  v.  Holme  i  Ad.  &  E.,  493;  Wyatt  v.  Harrison,  3  B. 
&  Ad.  871 ;  Dorrity  v.  Rapp,  72  N.  Y.,  307,  310;  Gilraore  v.  DriscoU,  122 
Mass.,  199,  208;  Transportation  Co.  v.  Chicago,  99  U.  S.,  635.  The  effect 
of  the  statute  is  to  create  a  new  liability,  in  case  of  digging  deeper  than 
the  foundation  walls  of  an  adjoining  building,  and  more  than  nine  feet 
below  the  surface  of  the  lot,  or  if  the  street  be  curbed  or  graded,  below 
the  curb  or  grade.  Burkhardt  v.  Hanley,  23  O.  S.,  558.  But  it  does 
not  go  further,  and  to  that  depth  affords  immunity  for  negligence.  No 
such  construction  is  warranted  by  the  letter  or  context.  The  purpose 
evidently  is,  that  adjoining  owners  may  be  advised  what  depth  of  founda- 
tion will  protect  their  buildings  against  excavations  by  their  neighbors  but 
not  that  within  that  depth  excavations  may  be  made  by  each  without  any 
regard  to  the  duty  of  care.  In  McMillen  v.  Watt,  27  O.  S.,  306,  it  was 
held  that,  after  excavating  to  the  statutory  depth,  the  owner  was  under  no 
obligation  to  furnish  a  support  for  the  walls  of  an  adjoining  building. 
But  this  was  where  no  want  of  ordinary  care  was  alleged  in  the  manner 
of  making  the  excavation;  the  only  negligence  being  in  leaving  it  un- 
walled,  and  the  plaintiff's  foundation  walls  exposed.  In  that  very  case 
the  statute  was  considered  a  matter  of  police  regulation,  which  would 
make  its  proper  office  to  be  the  limiting  of  rights,  and  not  the  exempting 
from  duties. 

There  was  evidence  that  ordinary  care  required  the  work  to  be  done 
by  sections,  with  intervals  left  between  until  walls  ten  or  twelve  feet  thick 
were  put  in,  whereas,  it  was  done,  although  in  part  from  the  foot  of  the 
hill,  and  in  part  from  the  top,  by  a  continuous  course  of  excavation  with, 
walls  from  two  to  four  feet.Submitting  this,  as  a  question  of  negligence, 
to  the  jury  was  not  putting  upon  the  defendant  the  duty  of  propping  up 
the  house.  If  the  verdict  may  have  been  on  the  ground  that  retaining 
walls  were  not  placed  tnere,  it  was  because  such  walls  were  required,  in  the 
course  of  the  excavation,  by  that  reasonable  regard  for  the  property  of 
another,  due  from  the  defendant  even  in  tne  lawful  use  of  its  own.  This 
was  a  question  for  the  jury.  They  were  left  no  room  to  be  misled,  for  they 
were  told  that  the  defendant  was  under  no  obligation  to  shore  up  the  house 
if  the  plaintiffs  were  given  notice.  They  were  told,,  besides,  so  far  as  can 
be  understood  from  the  general  charge,  that  all  that  was  meant,  by  the 
requirement  of  care,  was  the  giving  of  notice. 

There  is  no  obligation  at  common  law,  if  care  is  exercised  in  excava- 
tion, to  underpin  or  shore  up  an  adjoining  house.  Payton  v.  Mayor,  9 
B.  &  C,  725;  Massey  v.  Goyder,  4  Carr  &  P.,  161;  Dorrity  v.  Rapp,  72 
N.  Y.,  307,  310.  But  the  right  of  excavation  must  be  exercised  with 
reasonable  skill  and  care,  considering  the  nature  of  the  soil  and  surround- 
ings, so  as  to  avoid  doing  unnecessary  injury  to  any  building.  Foley 
v.  Wyeth,  2  AH.,  131,  135;  Quincy  v.  Jones,  *{(>  Ills.,  23i,-24i.  Whether 
this  would  require  that  only  small  portions  of  the  soil  should  be  exposed 
at  a  time,  and  as  fast  as  removed,  that  a  wall  should  be  put  in,  must 
depend  on  the  circumstances.  Washburn  on  Easements,  3rd  ed.,  555, 
556.     In  Keating  v.  Cincinnati,  38  O.  S.,  141,  the  city  had  cut  into  the 
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foot  of  a  hill,  in  excavating  within  its  own  lines  for  a  street,  and  by  the 
slipping  of  the  soil,  had  damaged  the  house  of  the  plaintiff  higher  up  the 
slope,  and  separated  from  the  part  excavated  by  an  alley.  The  evidence 
was,  that  the  only  way  to  have  stopped  the  slip  was  by  a  retaining  wall, 
to  be  put  in  by  sections  as  the  work  progressed.  This  was  not  done,  and 
was  held  to  have  warranted  the  jury  in  finding  there  was  negligence  in  the 
excavation. 

Confining  the  liability,  arising  under  the  statute,  to  the  excavation 
between  Kleiner  and  Cross  streets,  was  not  to  the  prejudice  of  the  defend- 
ant; nor  was  it  error.That  part  of  defendant's  property,  was  the  only  part 
which  plaintiff's  lot  could  be  said  to  adjoin.  The  part  below  Kleiner 
street  was  a  separate  piece,  abutting  on  McMicken  avenue.  The  pwivilege 
of  crossing  Kleiner  street  had  been  obtained  from  the  city,  but  this  did 
not  make  the  two  pieces  one. 

The  court  charged  that  if,  in  excavating,  the  defendant  tore  down 
the  retaining  wall,  and  it  was  on  the  plaintiff's  premises,  defendant  would 
be  liable  for  the  damage;  and  refused  to  charge  that  no  evidence  could 
be  considered  tending  to  show  trespass  upon  the  plaintiff's  premises.  The 
charge  is  to  be  read  in  connection  with  the  evidence.  The  evidence  was 
not  objected  to.  It  was  that  the  excavation  was  on  the  same  line,  and 
many  feet  deeper,  than  the  w^all,  which  was  taken  down  while  they  were 
digging.  For  all  that  appeared,  this  was  wholly  in  consequence  of  the 
excavation,  no  part  of  which  is  shown  to  have  been  beyond  the  defend- 
ants' lines.  The  charge  asked  would  have  been  misleading.  If  it  became 
necessary  to  take  down  the  wall  to  prevent  it  falling  into  the  excavation, 
an  entry  for  that  purpose  would  not  constitute  a  different  cause  of  action. 
The  gist  of  the  action  would  still  be  the  negligence  of  defendant  in  exca- 
vating within  its  own  boundaries;  under  the  old  forms  of  actions  not  a 
count  in  trespass,  but  in  case.  Smith  v.  Martin,  2  Saund.,  400;  Thurston 
V.  Hancock,  12  Mass.,  220;  Shrieve  v.  Stokes,  8  B.  Mon.,  453,  557. 

The  court  refused  to  charge,  that  if  want  of  ordinary  care  in  placing 
or  constructing  the  foundations  of  the  house,  or  in  supporting  it  during 
the  progress  of  the  work  contributed  to  the  injury,  there  could  be  no 
recovery.  The  charge  did  not  distinguish  between  direct  and  remote 
causes.  The  court  had  charged  that  if  the  injury  to  the  house  occurred 
from  its  own  unstable  foundations,  without  being  accelerated  by  acts  of 
defendant,  the  defendant  was  not  liable;  also  that  plaintiffs  could  not  look 
to  the  defendant,  if  having  notice  of  the  excavation,  the  injury  was  from 
their  negligence  in  not  shoring  up  the  house.  And,  as  to  the  measure 
of  damages,  or  how  long  the  house  would  have  stood  if  left  undisturbed, 
the  jury  were  told  that  the  stability  of  the  foundations  was  to  be  consid- 
ered. There  was  no  error  in  the  refusal  to  charge  as  asked.  Walters  v. 
Pfeil,  Mood.  &  M.,  362;  Dodd  v.  Holme,  i  A.  &  E.,  506,  Taunton,  J.: 
Stevenson  v.  Wallace,  27  Gratt.,  yy,  91;  R.  R.  v.  Reaney,  42  Md.,  117, 

136. 

The  remaining  assignments  of  error  are  to  the  admission  and  exclu- 
sion of  evidence.  Exception  was  taken  to  inquire  into  the  excavation 
between  McMicken  avenue  and  Kleiner  streets,  for  the  reason,  that  the 
petition  only  set  out  an  excavation  adjoining  plaintiff's  lot.  But  the 
amended  petition  added,  that  said  excavation  alongside  of,  and  below  the 
lot,  was  so  negligently  conducted  as  to  cause  the  damage.     Exception 
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was  further  taken  to  inquiry  into  the  work  done  above  Cross  street.  But 
no  such  inquiry  was  made,  except  in  connection  with  the  excavation 
below,  in  order  to  get  at  how  that  was  done,  and  when.  There  was  no 
exception  to  the  evidence  as  it  was  offered ;  only  a  general  motion  to  strike 
out  at  the  close  of  plaintiffs'  case. 

Exception  was  taken  to  the  exclusion  of  the  deposition  of  Jacob 
Wirth.  This  has  been  deemed  of  sufficient  importance  to  be  set  forth 
specifically  in  the  petition  in  error.  But  the  record  only  shows  that  a 
deposition  was  offered  and  excluded,  without  any  showing  what  it  con- 
tained, or  why  the  witness  was  not  produced. 

Exception  was  taken  to  excluding  evidence  as  to  the  disposal  by 
Jacob  Wirth  of  his  stock  in  the  Inclined  Plane  Co.  His  testimony 
at  a  former  trial  of  the  cause,  in  which  he  admitted  owning  $2,000  of  stock, 
had  been  read  by  the  defendant,  the  plaintiffs  consenting;  and  what  was 
sought  to  prove  was, that  he  had  since  disposed  of  the  stock.  This 
requires  no  comment. 

Exception  was  further  taken  to  the  exclusion  of  a  book  of  levels 
from  the  city  engineer's  office,  offered  to  prove  the  grade  of  Kleiner  street. 
The  court  held  it  might  be  admitted  to  show  the  levels  as  taken,  but  not 
to  prove  an  established  grade,  in  the  absence  of  any  ordinary  establishing 
the  grade. 

There  was  no  error  in  this. 

Judgment  affirmed. 

Stallo,  Kittredge  &  Shoemaker,  Paxton  &  Warrington,  for  plaintiffs 
in  error. 

Jordan,  Jordan  &  Williams,  Long,  Kramer  &  Kramer,  for  defendants 
in  error. 


202  HUSBAND  AND  WIFE.— CONFLICT  OF  LAWS. 

[Hamilton  Common  Pleaa.] 
EZRA    HILL  V.   TABITHA   MYERS   AinD  JOHN   MYERS. 

1.  What  is  necessary  for  a  married  woman  to  uo  to  create  a  charge  on  land  con* 

stitiiting  a  part  of  her  separate  estate,  is  to  be  determined  by  the  law  of  the 
plaoe  where  the  land  sought  to  be  charged  is  situated,  and  not  by  the  law 
of  the  place  where  the  agreement  was  ^tered  into. 

2.  Oomeequently,  where  a  married  woman,  possessing  sepe^te  estate  consistiiig 

of  land  situated  in  Ohio,  signed  a  note  in  Indiana,  as  surety  for  her  husband, 
and  by  the  law  of  that  state  the  note  is  void:  in  an  action  brought  in  Ohio 
to  charge  the  same  in  equity  upon  her  real  estate  here:  Held,  that  the 
question  of  whether  the  execution  of  the  note  operated  as  a  charge  on  her 
Ohio  land  was  to  be  determined  by  the  law  of  Ohio. 

MAXWELL,  J. 

The  plaintiff  sues  the  defendant  upon  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy: 

"Grandview,  Ind.,  Dec.  2,  1880. 

For  value  received  we  promise  to  pay  Ezra  A.  Hill  nine  hundred  dollars, 
payable  two  hundred  dollars  in  twelve  months;  and  second  payment,  two  hundred 
dollars,  in  two  years;  third  payment,  two  hundred  dollars,  in  three  years  and 
fourth  paymen<t,  three  hundred  dollars,  in  four  years,  all  bearing  eight  per  cent, 
interest  from  date,  and  on  failure  of  either  payment,  the  whole  amount  becomes 
due.  Tabitha  Myers. 
John  Myers." 

On  appeal  this  judgment  was  sustained  by  the  district  court.  See  opinion  post 
000.  Judgment  rendered  by  circuit  court  was  affirmed  by  Supreme  Court,  without 
report,  March  16,  1886,  and  again  in  Supreme  Court,  on  later  issue,  46  O.  S.,  183. 
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The  facts  are  that  the  defendants,  who  had  in  early  life  lived  in  tills  county, 
had  been  llvliiig  in  Indiana  for  over  twenty  years  prior  to  the  making  of  this  note, 
where  the  husband  had  carried  on  a  mill  and  a  farm.  The  husband  had  been  un- 
fortunate In  business  and  all  his  property,  except  chattel  pix>perty,  ha4  t>een  sold 
by  the  sheriff.  Thiey  determined  to  return  to  this  county,  and  at  the  time  the 
above  note  was  made  were  on  their  way.  The  cihattels  referred  to  above  were  on 
the  wharf-boat,  on  the  Ohio  river,  at  Grandview,  Ind.,  and  the  defendaoits  were 
there  waiting  for  a  steamboat  to  bring  them  up  the  river,  A  creditor  to  w<hom 
tbe  husband  owed  $900,  followed  them  to  the  wharf-boat  and  threatened  to  attach 
the  chattels  if  his  claim  was  not  paid  or  secured.  The  defendants  made  and  gave 
him  the  note  of  wh.ch  the  foregoing  is  a  copy.  The  plaintiff  accepted  it,  and  the 
defendants  came  in  this  state  with  their  chattels.  At  that  time  th^  defendant, 
I'abiiha  Myers,  was  the  owner  of  a  separate  estate  in  laikls  situated  in  this  county. 
Nothing  has  been  paid  on  the  above  note,  so  that  by  its  term  the  whole  amount 
became  due  before  the  beginning  of  this  action. 

Under  this  state  of  facts  the  plaintiff  seeks  to  charge  the  amount  due  him 
on  the  separate  estate  of  Tabitha  Myers.  The  defendants,  on  the  other  hand, 
coDftend  that  as  the  note  waa  made  in  Indiana,  and  no  other,  or  different  place  of 
payment  is  specified  therein,  it  is  governed  by  the  "lex  loci  contractus,"  and  that 
under  the  law  of  Indiana,  the  note  of  a  married  woman,  other  than  an  obligation 
contracted  for  the  benefit  of  her  separate  estate,  is  wholly  void. 

The  law  of  Ohio  as  laid  down  in  the  case  of  Williams  v.  Urmston  et  al.,  35 
O.  S.,  296,  298,  is  as  follows:  "Where  a  married  woman  having  a  separate  estate, 
executes  a  promissory  note,  as  security  for  the  principal  maker,  a  presumption 
arises  that  she  Intends  to  charge  her  separate  estate  with  its  payment,  and  a  court 
of  equity  will  carry  such  intention  into  effect  by  subjecting  such  estate  to  the  pay- 
ment of  the  debt,  in  the  mode  prescribed  by  the  statute."  It  follows  thai  if  the 
note  sued  on  had  been  made  in  Ohio,  there  would  be  no  question  but  that  the 
amount  due  on  it  could  be  charged  on  the  separate  estate  of  the  wife. 

On  the  otner  hand  I  think  that  under  tue  Indiana  act  of  1879,  and  the  de- 
cisions thereon,  if  the  note  is  to  be  governed  by  the  law  of  Indiana,  it  Is  void  as 
against  the  wife.    Indiana  Supplement  to  Cine.  Law  Bulletin,  vol.  7,  page  99. 

The  legal  question  arising  is,  whether  the  case  should  be  governed  by  the 

law  of  the  place  where  the  note  was  made,  the  lex  looi  contractus,  or  the  law  of 

th)e  place  where  the  wife's  separate  estate  is  situated,  the  lex  rei  sitae.    This 

question  must  be  determined  by  the  nature  of  the  obligation  and  the  relief  sought 

We  sometimes  speak  of  the  capacity  or  incapacity  of  a  married  woman  to 
make  a  contract,  but  in  the  proper  sense  of  the  word  she  cannot  make  a  contract, 
she  cannot  enter  into  any  obligation  which  Wii4  bind  her  personally,  either  under 
the  statute  or  equity.  No  personal  action  can  be  maintained  against  her,  no  per- 
i^onal  judgment  can  be  rendered  against  her.  The  inquiry  always  is,  had  she 
separate  property,  and  has  sne  created  a  charge  on  it?  If  she  has  no  separate 
property,  the  inquiry  is  at  an  end.  If  she  has  not  created  a  charge  on  it,  the  credi- 
tor has  no  remedy.  It  might  be  said  that  an  action  against  a  mamried  woman  is 
more  in  the  nature  of  an  equitable  action  in  rem  than  a  legal  action  in  personam. 
The  statutes  of  our  own  state,  as  well  as  those  of  many  other  states,  have  in- 
creased her  power  of  dealing  with  her  separate  estate,  and  have  to  some  extent 
enlarged  the  forms  of  procedure,  but  the  statutes  of  our  state,  like  the  modern 
E)nglish  law,  have  not  changed  her  personal  capacity  in  any  respect  Her  sepa- 
rate estate  is  under  the  charge  and  subject  to  the  rules  of  equity.  The  decisions 
of  our  supreme  court  are  all  to  the  point,  that  she  is  answera'ble  only  to  a  court 
of  equity.  A  justice  of  the  peace  has  no  jurisdiction.  AUison  v.  Porter,  29  O.  S., 
137.    She  has  no  right  to  a  trial  by  jury.    Avery  v.  Vansickle,  35  O.  S.,  270. 

Judge  Force,  of  the  superior  court,  lately  decided  that  the  time  limited  for 
bringiing  an  action  against  her  is  fixed  by  section  4985.  Rev.  Stat,  limiting  the  i 

time  for  bringing  actions  for  relief  to  ten  years.    Mathers  v.  Hewitt,  ante,  616,  ! 

63.    See  also  Pike  v.  Fitzgibbon,  L.  R.,  17  Oh.  Div.,  464-  | 

If  then  a  married  woman  cannot  make  a  contract,  but  can  only  create  a 
charge  upon  her  separate  estate,  it  is  immaterial  what  the  form  of  the  attempted  | 

contract  is,  or  where  it  was  made.  This  Court  will  only  inquire  whether  she  has  a 
separate  estate  within  its  jurisdictio:!,  acd  wt  ether  she  intended  to  crei^te  a  charge 
upon  that  separate  estate;  and  to  determine  the  latter  question  the  attempted 
obligation  may  be  considered  as  evidence. 

As  it  seems  to  me,  it  is  the  same  as  if  she  were  to  make  a  mortgage  in  Indi- 
ana, according  to  the  forms  used  in  Ohio,  u|x>n  real  estate  situated  both  in  Indi- 
ana and  in  Ohio;  although  it   might  be   void   for   informality  as  a  lien  on  the 
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Indiana  real  estate,  yet  it  would  be  a  valid  lien  on  the  Ohio  estate.  In  short, 
the  title  to  real  profxerty  call  be  acquired,  charged  and  passed  only  according  to 
the  lex  rei  sitae,  Story,  Conflict  of  Laws,  sections  424  and  445  ;  Wharton,  sections 
276,  296. 

in  other  words,  what  it  is  necessary  to  do  to  create  a  charge  on  real  estate 
in  Ohio,  is  to  be  determined  by  the  law  ol  OhiO  and  not  by  the  law  of  the  place 
where  the  agreement  to  charge  is  Entered  into. 

As  Mrs.  Myers  could  have  disposed  of  tftiis  real  estate  oniy  by  a  deed  or 
other  Instrument  valid  in  Ohio,  so  she  can  create  a  charge  on  it  only  by  an  agree- 
ment valid  in  Ohio.  Trtie,  in  making  the  note  sued  on,  she  does  not  dispose  of  her 
separate  estate  here,  but  she  took  the  initial  step  which  gives  this  court  jurisdic- 
tion to  decree  a  lien  on  that  estate.    See  Prierson  v.  Williams,  57  Miss.,  451. 

I  am  of  the  opinion  that  in  this  case  the  law  of  the  place  where  the  property 
sought  to  be  charged  lies,  should  govern,  and  not  the  law  of  the  place  where  the 
note  was  signed,  and  a  decree  will  be  entered  for  the  plaintiff. 


219  ,    LIFE  INSURANCE— INTEREST. 

[Supetior  Court  of  CSnclninati,  General  'Perm,  1883.] 
tANNA  M.  BONNER  v.  CONTINENTAL  LIFE  INS.  CO. 

1.  An  insurance  company  is  not  relieved  from  paying  interest  on  part  of  a  policy 

of  life  insurance  which  is  withheld  to  abide  the  result  of  litigation  between 
the  creditor  and  the  assured. 

2.  To  a  question  in  an  application  for  life  insuran<oe,  where  has  the  party  resided 

during  the  last  ten  years,  the  answer,  "Cincinnati/  is  not  false  on  the 
ground  that  the  party  secrved  as  a  surgeon  during  the  war  of  the  rebellioa, 
Cin*cinnati  having  been  his  home  during  the  period,  especially  where  the 
same  application  states  that  he  had  been  a  surgeon  in  the  United  States 
volunteers. 

HARMON,  J. 

Plaintiff  sues  upon  a  policy  of  insurance  on  the  life  of  her  husband, 
Dr.  S.  P.  Bonner,  issued  by  defendant  in  i866,  payable  to  her,  he  having 
died  in  1874.  Defense  is  made  against  plaintiff's  entire  claim  because  of 
misrepresentations  in  tne  application  and  also  against  her  claim  for  inter- 
est if  the  policy  be  held  valid. 

The  case  was  reserved  upon  bill  of  evidence. 

The  first  defense  does  not  seem  to  be  seriously  relied  upon.  If  it  be, 
it  is  sufficient  to  say  that  the  alleged  misrepresentations  as  to  state  of 
healtli  are  not  proven,  and  that  we  do  not  agree  with  defendant's  counsel 
as  to  the  meaning  of  the  question,  "Where  has  the  party  resided  (sum- 
mer and  winter)  during  the  past  ten  years?"  the  answer  to  which  "Cin- 
cinnati," is  averred  to  have  been  false.  It  does  not  appear  that  the  appli- 
cant had  been  away  from  this  city,  which  is  admitted  to  have  been  his 
home  during  the  period  named,  except  while  serving  as  a  surgeon  during 
the  war  of  the  rebellion. 

Such  absence  must,  we  think,  have  been  well  known  to  defendant's 
agent  whose  relations  with  the  applicant  seem  to  have  been  intimate. 
The  next  question  was  whether  the  appHcant  had  been  in  the  army  or  navy, 
the  answer  was,  "Yes,  Surgeon  U.  S.  Volunteers,"  and  the  company's 
officers  could  hardly  have  supposed  that  our  peaceful,  or  at  least  blood- 
less city,  had  been  the  scene  of  his  entire  service. 

But  apart  from  these  facts,  we  think,  for  reasons,  too  obvious  to  men- 
tion, that  absence  of  this  sort  was  not  residence  within  any  fair  meaning 
of  the  question. 

tThe  case  of  Insurance  Co.  v.  Bonner,  36  O.  S.,  51,  is  with  another  company, 
and  does  not  involve  the  points  in  this  decision. 
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The  defense  as  to  interest  rests  upon  the  following  facts:  In  187.1, 
defendant's  agent  brought  suit  against  it  for  services.  Defendant  set  up 
a  counter-claim  upon  his  bond  for  $3,500,  which  it  charged  he  had  not 
paid  over,  and  made  his  sureties.  Dr.  Bonner  and  Col.  Harris,  parties  to 
the  action.  Upon  Dr.  Bonner's  death.  Col.  Harris  notified  the  company 
not  to  pay  over  the  money  upon  the  policy,  claiming  that  he  had  a  right  tn 
have  on^-half  of  any  sum  adjudged  against  the  sureties  paid  therefrom, 
the  agent  and  Dr.  B's  estate  being,  he  averred,  insolvent,  and  the  annual 
premium  on  the  policy  in  question  exceeding  the  amount  permitted  by 
law  as  against  his  creditors.  He  also,  by  cross-petition  making  plaintiff 
herein  a  party,  sought  to  restrain  the  company  from  paying  over  the  pro- 
ceeds of  the  policy,  but  no  such  injunction  was  ever  issued. 

Afterward,  in  April,  1875,  the  policy  having  by  its  terms  become 
due  and  payable,  an  agreement  in  writing  was  made  between  plaintiff 
and  Col.  Harris  whereby  he  waived  any  right  he  claimed  as  to  $3,000 
of  the  proceeds  of  the  policy  and  consented  to  that  sum  being  paid  over 
to  her,  the  remaining  $2,000  to  "remain  in  the  hands  of  the  company  to 
abide  the  event  of  said  suit." 

The  company  was  not  a  party  to  this  agreement,  but  in  May,  1875, 
paid  her  $3,000  on  account  of  the  policy  and  took  from  her  a  receipt  there- 
for in  which  it  was  stipulated  that  **the  balance  due  on  said  policy  is  to 
remain  in  the  possession  of  said  company  subject  to  the  final  decree  in  said 
case  as  per  written  agreement  made  and  signed  by  said  Anna  M.  Bonner 
and  L.  A.  Harris." 

Th«t  action  having  been  decided  in  favor  of  the  agent  in  February, 
1 88 1,  this  action  was  brought  for  the  amount  so  retained  by  the  company 
with  interest  from  the  maturity  of  the  policy  in  April,  1875. 

It  is  now  contended  that  the  company  is  chargeable  with  interest 
only  since  February,  1881,  because  the  money  was  not  payable  until  then 
by  virtue  of  said  notice,  agreement  and  stipulation. 

The  argument  is  first  that  the  agreement  of  the  parties  to  which  the 
company  assented  by  paying  the  money,  placed  it  in  the  same  situation  as 
though  the  injunction  applied  for  had  been  granted,  in  which  case  it  would 
not  have  been  liable  for  interest.  Conceding  the  premises,  we  do  not 
agree  to  the  conclusion.  By  our  statute  interest  in  cases  like  this  is 
recoverable  as  part  of  the  debt.  Darling  v.  Wooster,  9  O.  S.,  517  By 
that  of  Mass.,  it  is  recoverable  as  damages.  Norris  v.  Life  Ins.  Co.,  131 
Mass.,  294,  upon  which  counsel  relies,  is  therefore  not  applicable  here. 
On  the  contrary  Can  dee  v.  Webster,  9  O.  S.,  452,  seems  to  us  conclusive. 
The  analogy  between  garnishment  and  injunction  in  this  regard  is  perfect. 
Every  reason  given  in  the  opinion  of  the  court  in  that  case  why  garnish- 
ment should  not  be  held  to  relieve  a  debtor  from  the  payment  of  interest 
is  equally  applicable  to  the  case  of  an  injunction. 

.\gain  it  is  contended  that  viewed  merely  as  an  agreement,  the  effect 
of  what  took  place  was  to  discharge  defendant  from  liability  for  interest. 
Such  intention,  however,  is  certainly  nowhere  expressed,  although  interest 
had  already  begun  to  run.  It  was  merely  agreed  that  the  balance  due  on 
the  policy  should  remain  in  the  company's  hands.  The  use  of  this  word 
would  not  naturally  indicate  any  change  in  the  company's  relations  toward 
plaintiff,  but  rather  the  mere  continuance  of  the  relation  already  existing 
— that  of  an  insured  liable  for  interest  until  payment,  if  liable  at  all.    The 
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company  assumed  no  new  relation  or  liability.  It  promised  nothing. 
It  was  not  eveii  a  party  to  the  agreement.  Its  position  therefore  is  not 
what  it  would  have  been  if  it  had  simply  given  a  note  payable  without 
interest  at  the  end  of  the  litigation  as  suggested  by  counsel.  In  that  case 
it  could  have  been  sued  upon  the  note.  Now  it  can  be  sued  only  upon  the 
policy  and  is  free  to  set  up  as  it  now  does  any  defense  it  ever  had.  The 
fact  of  part  payment  is  mere  evidence. 

But  even  conceding  that  the  intention  of  the  parties  was  to  agree  to 
relieve  the  company  from  its  obligation  to  pay  interest,  we  think  such 
agreement  not  enforcible,  for  want  of  consideration.  The  past  payment 
was  no  consideration  upon  a  well  settled  principle.  There  was  no  new 
promise,  no  waiver  of  defenses  known,  or  possible,  no  cnange  of 
position.  The  company  did  not  even  bind  itself  to  keep  the 
money.  It  might  at  any  time  have  paid  it  into  court  and  stopped 
the  running  of  interest.  And  there  is  nothing  in  the  record  tending  to 
show  that  it  made  a  special  deposit  of  the  money  or  in  any  way  set  it  apart 
or  acted  toward  it  as  a  mere  stakeholder.  On  the  contrary  for  aught  that 
appears,  it  has  from  the  first  cherished  the  intention  of  defending  against 
the  policy  upon  the  grounds  now  set  up.  It  cannot  at  the  same  time 
contend,  that  it  owes  nobody  and  that  it  has  all  along  been  holding  the 
money  idle  until  it  could  learn  to  whom  it  owed  it. 

In  short,  we  do  not  think  plaintiff  intended  to  waive  or  did  waive  any 
part  of  her  original  claim  against  defendant,  which  was  $5,000  and  interest 
thereon  from  April  19,  1875,  ^"^  ^^r  which  with  a  credit  of  $3,000  of  May 
II,  1875,  she  may  have  judgment. 

Force  and  Worthington,  JJ.,  concur. 

Mannix  &  Cosgrave,  for  plaintiffs. 

Savler  &  Savler,  for  defendant. 


220       FORECLOSURE  OF  MORTGAGE— LIMITATIONS. 

[HamdKon  bietriot  Oourt,  1883.] 
GILBERT  DATER,  ADMR.,  v.  CHARLOTTE  BRUNER,  ADMX. 

The  right  to  foreclose  a  mortgatge  Is  not  barred  uoftil  after  the  lapse  of  twenty- 
one  years  after  adverse  poeseseion  by  the  mortgagor,  which  presomptiyely 
begins  with  the  breach  of  condition. 

Error  to  the  Court  of  Common  Pleas. 

AVERY,  J. 

The  judgment  was  upon  demurrer  to  a  petition  for  foreclosure  of  a 
real  estate  mortgage.  The  mortgage  was  made  July  18,  i860,  to  secure  a 
note  at  one  year  from  that  date.  The  petition  was  filed  December  10, 
1881.     The  action  was  held  to  be  barred. 

In  this  state,  it  is  to  be  regarded  as  settled  that  even  a  positive  statu- 
tory bar  precluding  recovery  upon  the  note,  does  not  prevent  enforcement 
of  the  mortgage.  Fisher  v.  Mossman,  11  O.  S.,  42;  Gary  v.  May,  16  O., 
66;  Baily  v.  Smith,  14  O.  S.,  396,  411,  Ranney,  J.  But  treating  it,  as  an 
independent  cause  of  action,  the  point  made  is,  that  foreclosure  is  barred, 
cither  by  fifteen  years,  the  statutory  limitation  of  actions  upon  a  specialty, 
or  by  ten  years,  the  limitation  of  actions  for  relief  not  otherwise  provided 
for,  or  by  twenty-one  years  from  the  making  of  the  mortgage. 
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An  action  upon  a  specialty,  within  the  meaning  of  the  statute,  is  an 
action  at  law  upon  a  sealed  obligation.  The  same  limiAition  was  pre- 
scribed by  the  statute  of  183 1 ;  the  language  being,  "actions  upon  the  case 
covenant  and  debt  founded  upon  a  specialty  or  any  agreement,  contract 
or  promise  in  writing."  In  the  limitations  of  the  Code  of  1853,  which 
abolished  common  law  forms,  the  description,  **upon  the  case  covenant 
and  debt,"  is  dropped,  but  this  does  not  change  the  nature  of  the  action. 
The  limitation  remains  the  same,  touching  legal  remedies  only,  and  not 
controlling  actions  by  the  holder  of  the  legal  estate,  to  cut  off  the  equity 
of  redemption.  Decisions  of  a  different  import,  as  by  the  courts  of 
Oregon  and  Kansas,  rest  on  statutes  excluding  possession  of  the  mort- 
gagee until  foreclosure.  Anderson  v.  Baxter,  4  Or.,  107;  Eubanks  v. 
Leveridge,  4  Sawy.,  274;  Chick  v.  Willetts,  2  Kan.,  385.  The  rule,  with 
the  reason,  is  stated  in  R.  R.  v.  Trimble,  51  Md.,  99,  1 12. 

The  statutory  limitation  of  actions  for  relief  is  held  to  refer  to  equi- 
table relief.  Xeilson  v.  Fry,  16  C).  S.,  553,  558.  Welch,  J.  But  an  action 
upon  a  note  is  only  barred  in  fifteen  years,  and  it  is  unreasonable  to  sup- 
pose that  recourse  in  equity  to  the  mortgage  could  have  been  intended  to 
be  precluded  by  a  shorter  time.  The  right  to  redeem  would  be  affecte^'l  by 
similar  considerations  and  surely  the  statute  is  not  so  to  be  construed  that 
a  mortgagor  out  of  possession  would  be  barred  of  his  equity  of  redemp- 
tion in  ten  years,  but  for  fifteen  years  would  be  left  subject  to  an  action 
for  the  debt. 

The  right  to  foreclose  and  the  right  to  redeem  are  reciprocal  and 
commensurable.  Caufman  v.  Sayre,  2  B.  Mon.,  206,  Robertson,  C  J. 
They  are  to  be  regarded  as  mutual,  and  the  same  limitation  that  would 
apply  to  the  one,  will  apply  to  the  other.  2  Hilliard  on  Mortgages,  sec- 
tion 2;  Crawford  v.  Taylor,  42  la.,  260;  Locke  v.  Caldwell,  91  Ills.,  417. 
In  Robinson  v.  Fife,  3  O.  S.,  551,  560,  Kennon,  J.,  it  is  said,  that  although 
strictly  speaking  there  is  no  statute  of  limitations  applicable  to  the  right 
to  redeem  mortgaged  premises  in  the  possession  of  the  mortgagee,  yet 
courts  of  equity,  on  the  analogy  of  the  statute,  would  hold  such  rights 
barred,  after  the  lapse  of  twenty-one  years,  where  possession  is  held 
adversely.  The  same  analogy  extends  to  the  right  to  foreclose.  Hughes 
V.  Edwards,  9  Wheat.,  489,  497;  4  Kent's  Com.,  12th  ed.,  190;  Story 
Equity,  section  1028  a,  section  1028  b,  section  1590. 

From  what  time  the  limitation  should  run,  must  depend  on  the  begin- 
ning of  adverse  possession.  A  mortgage,  at  law,  as  a  conveyance  upon 
condition,  vested  the  title  and  right  of  possession,  defeasible  by  perform- 
ance of  the  condition,  in  the  mortgagee.  The  rule  was,  that,  on  the  mort- 
gage being  executed,  he  might,  at  once,  without  giving  notice,  bring 
ejectment  against  the  mortgagor.  The  cases  are  collected  in  the  notes  to 
Keech  v.  Mall,  i,  Smith  Lead  Case.  In  some  of  the  states,  notably  in 
New  York,  California,  Oregon,  Nebraska,  and  Kansas,  this  rule  has  been 
changed  by  statute.  In  this  state,  it  has  been  modified  by  judicial  con- 
struction. The  mortgagee  is  not  held  entitled  to  possession,  before  con- 
dition broken ;  on  the  contrary,  it  has  been  the  frequent  language  of  the 
supreme  court,  that,  until  then,  the  title,  even  against  him,  remains  in 
the  mortgagor.  Ely  v.  McGuire,  2  O.,  223;  Baird  v.  Kirtland,  8  O.,  21, 
23;  Allison  V.  McCune,  15  O.,  726,  732,  Birchard,  J.  It  is  only,  after 
condition  broken,  that  ejectment  may  be  brought   by   the   mortgagee. 
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Rands  v.  Kendall,  15  O.,  671,  677,  687;  Frische  v.  Kramer,  16  O.,  126, 
138;  Nolan  V.  Urmston,  rS  O.,  273,  277;  Allen  v.  Everly,  24  O.  S.,  97. 
The  New  York  cases,  prior  to  the  existing  statute,  were  the  same. 
**Ejectment  could  be  maintained  after  forfeiture  by  non-payment,  and  it 
was  then  said  that,  after  forfeiture,  the  legal  title  was  in  the  mortgagee, 
for  the  reason  tliat  his  title  would  prevail  at  law  over  that  of  the  mort- 
gagor.'' Grover,  J.;  Hubbell  v.  Sibley,  50  N.  Y.,  472.  '*Then,  and  not 
till  then,  is  he  considered  as  having  an  interest  in  the  land;  then  he  might 
claim  possession  by  an  action  of  ejectment."  Savage,  C.  J.:  Phyfe  v. 
Riley,  15  Wend,,  254.  In  Swartz  v.  Leist,  13  O.  S.,  419,  where  one  of  the 
notes  had  been  assigned  before  due,  and  satisfaction  was  afterward  entered 
by  the  mortgagee  on  the  margin  of  the  record  of  the  mortgage,  it  was 
said,  the  legal  title  to  the  conditional  estate  granted  by  the  mortgage 
remained  in  the  mortgagee,  as  fully  after  the  transfer  of  the  note  as  before. 
But  the  distinction,  whether  before  or  after  the  breach  of  condition,  was 
not  in  question;  the  decision  must  have  been  the  same,  in  either  event. 

Ejectment  lying  only  from  breach  of  condition,  the  limitation  by 
analogy  to  the  statute  would  begin,  against  foreclosure,  only  from  then. 
Presumptively,  in  the  absence  of  some  recognition  of  the  mortgage,  or 
payment  of  interest,  or  the  like,  that  would  be  taken  as  the  time  from 
w^hich  the  mortgagor  begins  to  ho^d  adversely.  Bacon  v.  Mclntire,  8 
Mete,  90,  Wilde,  J.;  Nevitt  v.  Bacon,  32  Miss.,  212;  Wood  on  Limita- 
tions, section  225,  section  235.  It  could  not,  in  any  event,  be  from  the 
making  of  the  mortgage;  since,  as  has  been  well  said,  whatever  be  the 
true  relation  of  the  parties  to  the  property,  or  whichever  may  be  in 
possession,  he  holds  possession  for  the  other  until  condition  broken,  and 
neither  can  set  up  an  adverse  claim  against  the  other  before  that  event. 
Wood  on  Limitations,  section  221.  The  court  of  common  pleas  erred, 
therefore,  in  sustaining  the  demurrer  to  the  petition.  The  case  of  Long- 
worth  V.  Taylor,  2  C.  S.  C.  R.,  39,  cited  by  counsel  in  support  of  the  ruling, 
is    on  the  contrary,  when  read,  against  it. 

The  judgment  is  reversed. 

Reemelin  &  Reemelin,  for  plaintiff  in  error. 

W.  G.  Mayer,  for  defendant  in  error. 


222  DIVORCE  AND  ALIMONY. 

[Belmont  District  C5ourt,  April  Term,  1883.] 

Ball,  Pease,  Frazier  and  Hance,  JJ. 

♦PAULINE  V.  ^V^ADijIjE  v.  AROHIBALD  AVOODS  ET  AL. 

An  action  for  alimony  alone  can  be  maintained  in  tiie  courts  of  this  s^atc  even 
though  plaintiff,  by  an  ex  parte  proceeding  in  ano'her  state,  has  already 
obtained  a  divorce  a  vinculo  from  the  defendant,  tihe  matter  of  alimony 
having  been  dismissed  withouit  prejudice^  by  reason  of  defendant's  non- 
residence,  from  said  divorce  proceeding. 

By  the  Court : 

The  plaintiff,  on  February  19,  1881,  fUed  in  the  court  of  common  pleas  cf 
Belmont  county,  Ohio,  her  petition  in  which  she  set  forth,  that  she  had  been  a 
resident  of  the  state  of  Ohio  for  the  year  last  past  and  is  now  a  bona  fide  resi- 
dent of  Belmont  county.  That  on  August  22,  1872,  in  Ohio  county,  Wen  Va.,  st!6 
was  married  to  the  defendant,  ArchiOald  Woods.  That  she  lived  wi^h  him  until 
February  10,  1874,  when  ehe  avers  defendant  wilfully  abandoned  her,  and  has 


•This  Judgment  was  affirmed  by  the  Supreme  Court.    See  opinion,  44  O.  S.,  449. 
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since  wholly  refused  to  provide  for  her  support.  That  during  all  the  time  said 
Archibald  Woods  continued  to  live  with  her,  from  the  time  oC  their  marriage  to 

The  plaintiff  further  states  that  on  March  3,  1877,  she  being  then  a  resident 
the  time  when  he  abandoned  her,  he  was  guilty  of  habitual  drunkenness,  etc. 
of  Siielby  county,  Tennessee,  the  chancery  court  of  said  county  granted  her  a 
divoree,  a  vinculo,  from  the  said  defendant,  Archibald  Woods,  and  restored  her  to 
her  maiden  name  of  Pauline  V.  Waddle,  and  that  since  that  time  she  has  cea.^ed 
to  be  his  wife.  A  certified  copy  of  the  record  of  her  proceeding  for  divorce  in 
Tennessee  is  made  a  part  of  her  petition. 

it  appears  from  the  record  of  her  pioceedlng  in  the  chaacery  court  of  She  by 
county,  Tennessee,  that  s-he  filed  her  bill  of  complaint  against  defendant,  Archi- 
bald Woods,  on  August  14,  1875.  The  bill  avers  that  complainau't  Is  a  citizen  of 
Shelby  county,  Tennessee,  and  that  the  defendant.  Archibald  Woods,  is  a  citizen 
of  West  Virginia,  charges  him  witih  having  failed  to  perform  the  duties  incum- 
bent on  him  as  a  husband;  that  he  has  failed  to  provide  for  her  maintenance,  nd 
charges  him  with  drunkenness  and  abandonment  and  prays  for  a  divorce,  a  vin- 
culo, and  for  alimony,  and  for  puMication. 

The  only  service  in  the  proceeding  in  Tennessee  was  oonetructive  or  by 
publication,  and  no  appearance  of,  or  for  defendant  was  had  or  entered. 

That  at  the  time  of  the  final  decree  for  divorce,  and  as  a  part  of  the  entry 
was  the  following:  "But  this  cause  Is  retained  as  to  the  matter  of  alimony  but 
for  no  other  purpose."  This  entry  bears  da<te  March  23,  1877,  and  on  July  1,  1880, 
the  following  entry  was  made: 

"Pauline  V.  Woods  v.  Archibald  Woods,  decree  final,  as  to  alimony." 

Now  on  this  day  this  cause  coming  on  for  further  adjudication  touching  ali- 
mony, and  it  appearing  that  at  the  time  a  divorce,  a  vinculo,  was  by  this  court 
heretofore  granted  to  the  plaintiff  herein  this  cause  was  retained  as  to  the  matter 
of  alimony  and  no  other  purpose. 

"And  It  a/ppearlng  to  the  court  that  the  defendant  is  now  a  non-reeident  of 
this  state,  and  a  resident  of  another  state  having  property  therein,  the  court  doth 
OB  motiOQ  of  said  plaintiff  now  here  dJamlM  ba  to  the  said  matter  of  alimooy  witii- 
out  prejudice  to  the  plaintifF  touching  the  same,  so  that  said  plaintiff  may  be 
enabled  to  proceed  in  said  foreign  jurisdiction  for  recovery  thereof,  or  do  any 
other  act  necessary  therein." 

The  plaintiff  further  avers  tha;t  by  the  will  of  his  uncle,  O.  Wortfalngton 
Woods,  which  was  admitted  to  probate  in  Belmont  county,  Ohio,  in  August,  1876, 
the  defendant,  Archibald  Woods,  was  made  tue  legatee  of  one-fourth  intereat  of  a 
tract  of  land,  situate  in  Belmont  county,  Ohio,  and  choses  in  action  in  the  hands 
of  the  other  defendants  as  executors  of  said  will,  etc. 

And  prays  for  alimony  out  of  such  real  and  personal  estate. 

The  defendant.  Archibald  Woods,  demurred  to  the  petition — asslgfnlng  as 
ground  therefor  that  the  petition  does  not  state  a  cause  of  action  or  facts  enti- 
tling plaintiff  to  the  relief  prayed  for. 

A  decree  pro  forma  having  been  entered  against  the  plaintiff  in  the  common 
pleas,  upon  the  demurrer,  she  appealed  to  the  district  court,  where  the  cause 
was  submitted  to  the  court  upon  demurrer,  and  the  court  overruled  said  demurrer. 
Judges  Ball,  Pearse  and  Frazier  concurring,  and  Judjfc  Hance.  dissenting.  The 
case  was  subsequently  submitted  on  testimony,  and  alimony  allowed  in  the  sum 
of  11,000,  and  exceptions  taken. 

Ooichran  &  Cochran  and  L.  Danford,  attorneys  for  plaintifT. 

Oowen  &  Sdi  and  K  E.  Ohaimbers,  attorneys  for  aefendant. 

tThe  following  is  a  review  of  the  decision  of  the  Supreme  Court,  in  affirming 
the  above  judgment,  449,  furnished  by  Jno.  F.  Kelly,  Esq.,  of  Bellaire,  O.,  and  pub- 
lished 17,  B.  2.  '  .  I 

I 

In  this  case  this  court  decided  that  a  wife  domiciled  with  her  husband  in 
another  state,  can  abandon  that  domicile,  procure  an  fx  parte  divor<»,  in  a   foreign  ' 

jurisdiction,  and  then  come  to  Ohio  and  sue  for  and  recover  alimony  alone.  ] 

Speaking  judicially,  the  court  decided  that  the  statute,  sees.  5690 and  5702,  allows  | 

alimony  after  a  divorce  a  vinculo.  In  other  words,  alimony  is  e^rantable  in  an 
independent  proceeding  after  an  ex  parte  divorce  a  vinculo^  obtainea  by  the  wife  in 
a  foreign  jurisdiction,  because  the  statute,  sees.  5090,  5702,  authorizes  it. 

I  propose  to  show  that  this  decision  is  not  sustained  by  the  statute,  by  authority, 
or  by  any  kind  of  judicial  reasoning. 
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After  stating  what  was  not  claimed  ;  that  sec  5702  allows  a  wife  to  petition  for 
alimony  alone ;  and  expressly  rejecting  the  English  doctrine,  the  court  say:  "As 
to  where  and  by  whom  a  petition  for  alimony  alone  may  be  filed,  sec.  5690,  of  Rev. 
Stat.,  provides  as  follows:"  *  *  ♦  *'The  language  of  the  statute  is,  'the  court 
shall  hear  and  determine  the  same,  whether  the  marria^^e  took  place,  or  the  cause  of 
divorce'  (or  as  here  alimony)  'accrued  within  or  without  the  state.'  ♦»  ♦  ♦  * 
"Thus,  the  language  of  the  statute  answers  nearly  all  the  questions  presented  in 
this  case."  "But  the  words  of  the  statute, sec.  5702,  are,  *the  wife  may  file  her  peti- 
tion for  alimony  alone ; '  may  the  word  'wife'  as  used  in  this  statute  include  a  woman 
divorced,  as  was  this  defendant  in  error?"  Judge  White,  in  Cox  v.  Cox,  on  page 
512,  "shows  that  the  word  'wife'  designates  the  person  divorced,  after  the  divorce  is 
granted.  He  further  considers  the  questions  at  length,  and  the  court  there  held, 
'that  the  decree  of  divorce  was  no  defense  to  her  petition  for  alimony.'  The  prin- 
ciples there  stated  and  held,  sustain  this  judgment." 

This  is  the  substance  of  that  opinion.  It  can  thus  be  seen  that  the  court  based 
its  decision  on  sees.  5690  and  5702  of  the  statute,  and  the  case  of  Cox  v.  Cox.  Syllo- 
gistically  speaking,  this  case  affirms  that  the  statute  gives  alimony  in  an  independ- 
ent proceeding,  after  an  ex  parte  divorce  a  innculo  obtained  by  the  wife  in  a  foreign 
jurisdiction  ;  the  defendant  in  this  case  is  such  a  person ;  therefore  she  is  entitled 
to  alimony.    If,  therefore,  the  major  premise  is  not  true,  the  decision  is  worthless. 

The  Ohio  statute  provides  for  three  kinds  of  alimony:  PiXimony  pendente  lite 
in  sec.  5701 ;  separate  maintenance  in  sec.  5702 ;  and  permanent  alimony  in  sees. 
5099,  5700.  Section  5689  gives  the  causes  for  divorce ;  sees.  5690  and  5691  provide 
for  the  residence,  or,  properly,  the  venue ;  sees.  5692-5698  and  5704-5706  give  the 
procedure ;  sees.  5699-5700  specify  the  character  of  the  decree  in  divorce  a  vinculo — 
permanent  alimony.  Section  5701  provides  for  9\\mony pendente  lite  ;"and  sees.  5702- 
5703  provides  for  separate  maintenance. 

Section  5690  provides  for  the  venne  and  does  not  confer  power  to  grant  any- 
thing. But  the  Supreme  Court  says  it  does  confer  that  power.  This  section 
reads:  "Except  in  an  action  for  alimony  alone,  the  plaintiff  shall  have  been 
a  resident"  one  year ;  "all  actions  (for  divorce  or  for  alimony)  shall  be  brought  in 
the  county"  of  the  bona  fide  residence,  "or  in  the  county  where  the  cause  of 
action  arose ;  and  the  court  shall  hear  and  determine  the  same,  whether  the  mar- 
riage took  place,  or  the  cause  of  divorce  accrued,  within  or  without  the  state." 
Meaning  that  for  alimony  alone — that  is,  separate  maintenance — the  plain- 
tiff need  not  be  a  resident  for  one  year.  For  divorce,  the  plaintiff  must  be  a  resi- 
dent for  one  ^ear.  In  both  cases  the  action  must  be  brought  in  the  county  of  the 
domicile^  or  m  the  county  of  the  delictum.  When  the  action  is  thus  brought,  the 
court  shall  take  jurisdiction,  no  matter  where  the  marriage  or  the  delictum  took 
place.  If  the  action  is  for  alimony  alone — separate  maintenance — it>  must  be 
brought  in  the  county  of  the  dofnicile  or  of  the  aelictum^  and  either  is  sufficient  to 
give  jurisdiction,  in  which  case  the  court  shall  hear  and  determine  whether  alimony 
shall  be  granted  irrespective  of  where  the  marriage  or  delictum  took  place.  In 
other  words,  all  that  is  necessary  in  an  action  for  separate  maintenance  is  that  it  be 
brought  in  the  county  of  the  domicile  or  of  the  delictum  ;  then  the  court  must  take 
jurisdiction.  If  brought  in  the  county  of  the  domicile,  it  does  not  matter  where 
the  marriage  or  the  delictum  took  place.  If  brought  in  the  county  of  the  delictum^ 
it  does  not  matter  where  the  marriage  took  place,  flence,  this  section  governs  the 
venue^  and  refers  to  nothing  else.  This  being  the  truth,  and  the  correct  construction, 
how  can  the  Supreme  Court  say  that  this  section  "answers  nearly  all  the  questions 
presented  in  this  case,"  when  the  question  presented  was,  "can  alimony  be  granted 
after  an  ex  parte  divorce  a  vinculo  obtained  by  the  woman  in  a  foreign  jurisdic- 
tion." This  section  only  answers  the  question  of  venue^  and  how  then  can  a  court 
hold  that  it  governs  alimony  after  a  divorce  a  vinculo  f 

The  court  does  not  fare  any  better  in  its  construction  and  application  of  sec. 
5702.  That  section  provides  "when  the  wife  files  her  petition  for  divorce  or  alimony, 
the  husband  may  file  a  cross-petition  for  divorce,  upon  either  cause  mentioned  in 
sec.  5689;  the  wife  may  file  her  petition  for  alimony  alone;  oi,  if  a  petition  for 
divorce  has  been  filed  by  the  husband,  she  may  file  her  cross-petition  for  alimony, 
with  or  without  a  prayer  for  the  dissolution  of  the  marriage  contract;  and  such 
petition,  or  cross-petition  for  alimony,  may  be  for  the  following  causes ;  "  *  *  ♦ 
The  proper  wording  of  this  section  is  this:  "The  wife  may  file  her  petition  for 
alimony  alone.  If  the  wife  files  her  petition  for  divorce  or  alimony  (alone)  the 
husband  may  file  a  cross-petition  for  divorce  upon  either  cause  mentioned  in  sec. 
5689.  If  a  petition  for  divorce  has  been  filed  by  the  husband,  she  may  file  her 
cross-petition  for  alimony  with  or  without  a  prayer  for  the  dissolution  of  the  mar- 
riage contract.    The  petition  of  cross-petition  for  alimony  (alone)  may  be  for  the 
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following  causes."  The  construction  is,  the  wife  can  petition  for  alimony  alone. 
If  she  does,  the  husband  can  cross-petition  for  divorce.  If  the  husband  petition  for 
divorce,  the  wife  can  cross-petition  for  alimony,  with  or  without  a  prayer  for 
divorce.  If  the  court  (sec.  5703)  find  the  charges  true,  in  the  petition  for  alimony 
alone,  it  shall  dispose  of  the  children,  give  judgment  for  alimony,  the  wife  shall 
have  her  own  lands,  and  have  the  *'right  and  power  to  acquire,  hold,  manage  and 
dispose  of  property,  money,  and  choses  in  action,  and  bring  and  maintain  suits  in 
her  own  \i^9\{y  free  from  the  control  or  inter feretue  of  her  husbattd.'*    •    *    ♦ 

Compare  these  two  sections  with  the  equity  doctrine  of  separate  maintenance, 
and  it  will  be  fouYid  that  it  is  this  equity  doctrine  reduced  to  the  form  of  a  statute. 
More  than  this,  trace  the  history  of  this  legislatiou,  and  it  will  be  found  that  t^is 
statute  was  framed  upou  and  after  that  equity  doctrine. 

Separate  maintenance  means  a  support  for  the  wife  without  a  dissolution  of  the 
marriage.  If  the  marriage  is  dissolved  upon  the  cross-petition  of  the  husband,  or 
of  the  wife,  then  the  court  will  not  decree  as  provided  in  sec.  6703,  but  as  provided 
in  sees.  5699,  5700,  because  then  the  action  becomes  an  action  for  divorce.  If  the 
marriage  is  not  dissolved,  the  decree  will  be  as  provided  in  sec.  5703. 

But  the  court  say,  that  in  sec.  5702  the  word  "wife"  includes  *'a  womaa divorced," 
and  cites  Judge  White's  opinion  in  Cox  v.  Cox,  512,  to  support  this  That  case  did 
not  have  sec.  5702  under  discussion.  The  question  in  that  case  was,  should  the  dis- 
trict court  reopen  for  trial  all  the  issues  of  fact  upon  which  the  alimony  was 
granted  in  the  court  below,  instead  of  receiving  the  judgment  of  the  court  below 
as  proof  of  those  facts,  and  as  an  estoppel.  Because  the  district  court  did  not 
reopen  the  case,  it  was  reversed.  White,  J.,  distinctly  said,  on  page  512,  that  the 
question  was  whether  an  ex  parte  decree  can  defeat  "ihe  alimony  which  the  statute 
(upon  the  facts  as  they  exist  in  regard  to  the  husband's  desertion)  intended  to  pro- 
vide ;  "  and  '4u  arriving  at  the  conclusion  "  that  an  ex  parte  decree  shall  not  defeat 
the  statute,  *'we  make  no  distinction  "  between  a  foreign  and  a  domestic  decree. 
In  a  case  where  the  lower  court  decreed  divorce  and  alimony,  and  there  is  an  appeal 
as  to  the  alimony,  "it  is  not  essential  to  the  allowance  of  alimony  that  the  marriage 
relation  should  subsist  up  to  the  time  it  is  allowed,"  because  **on  appeal,  alimony 
may  be  decreed  by  the  district  court,  notwithstanding  the  divorce  pronounced  by 
the  court  of  common  pleas,"  for  the  reason  that  an  appeal  as  to  alimony  is  expressly 
allowed  by  the  statute  (sec.  5706—54  v.  131,  sec.  17).  "It  is  true,"  in  the  allowance 
of  alimony  upon  a  proceeding  for  divorce  and  alimony,  "the  statute,  (sec.  569^^ 
51  v.'3/'7,  sec.  7)  speaks  of  the  allowance  as  being  made  to  the  wife,*'  but  the  term 
"wife,'*  in  such  cases,  can  designate  the  person,  not  the  relation ;  "or  the  petition 
may  still  be  regarded  as  holding  the  relation  of  wife  for  the  purpose  of  enforcing 
her  claim  to  alimony  "  in  cases  where  she  obtained  a  deciee  for  divorce  and  alimony 
in  the  court  below,  and  there  is  an  appeal  as  to  alimonv.  That  is  the  meaning  of 
that  opinion  on  page  51  *i,  and,  in  short,  it  means  that  the  word  wife  refers  to  the 
person,  and  not  the  relation  in  appeals  as  to  alimony. 

But  the  question  involved  on  page  512  is  stated  by  the  court  to  be  "whether  an 
ex  parte  divorce  a  vinculo  will  defeat  alimony,"  and  the  court  held  it  would  not, 
because  such  a  result  would  work  a  fraud  upon  the  wife,  and  because  an  ex  parte 
decree  cannot  have  that  effect.  And  because  the  cases  of  Richardson  v.  Whitaon, 
Crane  v.  Meginnis  and  Shotwell  v.  Shotwell,  are  authority  for  the  doctrine  that 
alimony  cau  be  granted  after  a  divorce  a  vinculo.  This  case  is  not  supported  by 
any  of  these  authorities,  nor  by  the  reasons  advanced  by  the  court. 

Before  showing  the  absurdity  of  this  case,  let  me  recapitulate  the  objections  to 
the  opinion  in  Woods  v.  Waddle.  First,  it  cannot  be  supported  by  sec.  5690, 
because  that  exclusively  relates  to  r^wi^— residence — and  not  to  alimony.  Second, 
it  cannot  derive  support  from  sec.  5702,  because  that  exclusively  relates  to  separate 
maintenance.  Third,  it  cannot  derive  support  from  Cox  v.  Cox,  because  that  is  not 
a  case  in  point,  does  not  decide  the  principle  involved,  and  as  authority  is  worthless. 

The  proper  ground  upon  which  Cox  v.  Cox  can  rest  is  that  announced  in  Hoff- 
man V.  Hoffman,  46  N.  Y.,  30;  Shannon  v.  Shannon,  4  Allen,  134;  Smith  v.  Smith, 
13  Gray,  209;  Leith  v.  Leith,  39  N.  H.,  20;  Kerr  v.  Xerr,  41  N.  Y.,  272;  Common* 
wealth  V.  Blood.  97  Mass.,  328;  Barden  v.  Fitch,  15  Johns.,  140;  Prosser  v.  Warner, 
47  Vt,  667.  In  Hoffman  v.  Hoffman,  the  facts  were  the  same  as  in  Cox  v.  Cox.  The 
husband  and  wife  were  domiciled  in  New  York.  The  husband  went  to  Indiana  and 
procured  an  ex  parte  divorce,  the  wife  remaining  domtci  ed  in  New  York.  To  a 
suit  in  New  York  by  the  wife  for  divorce  and  alimony^  the  husband  pleaded  the 
Indiana  divorce,  and  the  court  said :  "For  the  reason  that  the  Indiana  court  had 
no  jurisdiction,  as  the  plaintiff  was  in  fact  a  resident  of  New  York,  though  he 
claimed  residence  in  Indiana,  and  went  to  Indiana  to  obtain  this  divorce,  and  the 
wife  was  all  the  time  a  resident  of  this  state,  was  never  served  with  process,  or 
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appeared,  the  Indiana  decree  of  divorce  cannot  be  enforced  here  and  must  be  held 
void."  Though  the  court  did  not  exnibit  the  necessary  learning  to  place  the  case 
of  Cox  V.  Cox  on  the  proper  and  only  ground  to  which  it  could  be  authority  and  be 
supported  by  authority,  namely  that  an  ex  parte  divorce  outside  of  the  domicile 
and  place  of  delictum  is  not  valid  out  of  the  jurisdiction  where  granted — the  rule 
advanced  by  Redfield,  C.  J.,  in  3  Am.  Law  Reg.  N.  S.,  193,  yet  it  had  some  choatic 
idea  about  it  when  the  following  language  was  used  on  page  512:  "To  give  to  a 
decree  thus  obtained  the  effect  claimed  for  it,  would  be  to  work  a  fraud  upon  the 
pecuniary  rights  of  the  wife.  Such  a  result  in  our  opinion  is  rendered  necessary 
by  no  principle  of  comity  or  public  policy — the  only  grounds  upon  which  ex  parte 
decrees  of  divorce  are  authorized  and  supported.'*  In  truth,  reason,  and  on  pre- 
cedent, the  case  of  Cox  v.  Cox  can  rest  upon  no  principle  but  the  rule  above  stated 
as  advanced  by  Redfield.  The  court  stated  the  question  to  be,  "can  M^  ^;r /(zr/^ 
decree  be  made  available  to  defeat  the  right  to  alimony,"  and  it  held  that  it  could 
not ;  and  why?  not  upon  the  ground  as  advanced  by  the  court  that  alimony  is  grant- 
able  after  a  divorce  a  vinculo^  but  upon  the  ground  that  that  decree  had  no  force  or 
validity  outside  of  the  jurisdiction  which  granted  it,  because  a  divorce,  to  be  juris- 
dictional, must  be  granted  by  the  forum  of  the  domicile  or  of  the  delictum.  Every 
state  has  jurisdiction  of  the  status  of  its  citizens,  and  to  decide  when  a  citizen 
Bhall  be  held  to  be  married  or  single ;  but  its  mandates  have  no  force  or  validity 
outside  of  its  territory  unless  its  adjudication  is  inter  forties  This  is  the  opinion 
of  jurists  for  centuries,  and  the  principle  is  embodied  in  the  constitutions  of  ev^pry 
state,  in  the  provision  protecting  a  man's  person  and  propertv.  If  the  adjudication 
is  inter  parties^  it  is  valid  everywhere.  If  ex  partCy  it  is  valid  only  in  the  jurisdic- 
tion where  made.  But  the  case  of  Woods  v.  Waddle,  not  only  misconstrues  the 
statute,  but  is  adverse  to  the  opinion  of  the  best  jurists  repeatedly  enunciated  for 
centuries,  at  home  and  abroad,  in  this  that  the  court  grants  aKmony  to  a  woman 
who  abandone  1  her  domicile^  and  the  place  of  the  delictum,  and  procures  an  ex 
parte  divorce  in  a  foreign  jurisdiction.  By  the  well  established  rule  that  an  ex 
parte  divorce  had  no  force  outside  of  Tennessee,  Cox  v.  Cox  and  Mansfield  v.  Mcln- 
tyre,  could  not  recognize  such  ex  parte  decrees,  nor  would  the  ca^s  above  cited. 

In  the  case  of  Grosser  v.  Warner,  47  Vt ,  667,  the  facts  were  the  same  as  in 
Woods  V.  Waddle.  In  that  case  the  husband  and  wife  were  domiciled  in  Vermont. 
The  wife  left  the  husband  and  his  domicile,  and  went  to  New  York  and  procured  an 
ex  parte  divorce.  She  then  returned  to  Vermont,  and  commenced  proceedings  in 
the  Vermont  court  for  alimony,  and  the  coui  t  held  that  the  ex  parte  decree  had  no 
force  in  Vermont  And  why?  In  Vermont  the  husband  was  still  a  married  man. 
The  ex  parte  decree  did  not  change  the  status  of  the  husband.  It  had  no  jurisdic- 
tion over  this  status.  It  changed  the  status  of  the  wife  within  the  jurisdiction  of 
New  York.  From  public  policy  the  Vermont  court  would  recognize  her  as  a  divorced 
woman  in  proceedings  affecting  her  person  or  her  personal  liberty,  but  until  the 
Vermont  law  says  that  the  husband  has  no  wife,  he  will  continue  to  remain  in  that 
status,  hence  the  New  York  decree  obtained  ex  parte  away  from  the  domicile  and 
pifue  of  delictum  has  no  force  in  Vermont  and  could  not  be  used  as  a  basis  for  an 
action  for  alimony.  This  case,  and  the  decisions  in  Shannon  v.  Shannon  ;  Smith  v. 
Smith ;  Leith  v.  Leith ;  Kerr  v,  Kerr ;  Barden  v.  Fitch  ;  Hoffman  v.  Hoffman,  is 
founded  upon  the  principle  announced  by  Judge  Redfield  as  above  stated. 

The  court,  in  Woods  v.  Waddle,  state  "the  old  English  doctrine  that  alimony  has 
BO  independent  existence  is  not  the  law  of  Ohio."  In  the  first  place,  there  is  no 
such  ''old  English  doctrine.''  Prior  to  1868  the  English  courts  only  acted  upon 
separate  maintenance,  in  cases  of  separations — that  is— divorce  a  mensa  et  thoro. 
That  is  the  doctrine  in  most  all  thestates  in  this  country,  and  should  be  the  doctrine 
in  Ohio,  because  the  statute  cannot  truthfully  be  construed  on  any  other  doctrine. 

In  the  states  of  Alabama,  California,  Kentucky,  Maryland,  North  Carolina,  Penn- 
syflvania.  South  Carolina,  Tennessee  and  Virginia  the  courts  tend  to  the  view  that 
alimony  has  an  independent  existence ;  and  in  all  other  states  the  courts  hold  that 
it  has  not. 

As  a  question  of  principle,  which  is  the  true  doctrine  ?  The  law  and  public 
policy  demand  that  husband  and  wife  live  in  cohabitation,  and  while  so  living  the 
husband  is  obliged  to  support  his  wife.  They  should  not  live  apart,  unless  by  dis- 
agreements public  policy  permits  it,  or  there  is  a  commission  of  matrimonial  offense. 
If  either  of  these  occur,  she  can  pledge  his  credit,  or  obtain  a  separate  support 
upon  a  judicial  separation.  It  is  a  question  of  separation,  not  separate  support,  and 
before  a  court  can  grant  the  latter  it  must  decree  the  former.  The  primary  ques- 
tion is,  shall  they  continue  to  cohabit,  or  shall  they  live  apart?  If  the  finding  is 
that  they  shall  live  apart,  then  the  question  is  separate  support ;  hence  the  latter 
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question  is  incident  to  and  follows  the  former.    Therefore,  the  true  doctrine  is  that 
alimony  is  incident  to  divorce. 

If  the  cases  of  Cox  v.Cox  and  Woods  v.  Waddle  can  be  interpreted  as  authority 
for  the  doctrine  that  alimony  is  not  incident  to  divorce,  and  can  be  granted  in  an 
independent  proceeding  after  a  divorce  a  vinculo^  then  they  are  not  supported  by 
the  statute,  nor  by  the  adjudications. 

In  Richardson  v.  Wilson,  cited  in  Cox  v.  Cox,  the  court  granted  alimony  after  a 
legislative  divorce  by  virtue  of  the  statute  of  1799,  ch.  19,  sec.  10,  substantially 
incorporated  in  sees.  2468  and  2469  oi  the  present  Tennessee  code,  which  expressly 
allows  it.  This  is  proved  by  the  subsequent  decisions.  McBee  v.  McBee,  1  Heisk., 
658;  Rutledge  v.  Rutledge,  6  Sneed,  664;  Nicely  v.  Nicely,  3  Head.,  184;  Swan  v. 
Harrison,  5  Cold.,  5'^4. 

In  the  case  of  Crane  v.  Meginnis  the  court  assumed  jurisdiction  on  the  ground 
that  the  courts  of  chancer}^  had  inherent  orijpnal  jurisdiction  to  grant  alimony 
alone,  which  jurisdiction  was  assumed  in  1707  in  McNamara's  Case,  2  Bland,  666  ;  in 
1738,  in  Syntnecumb's  Case ;  in  1746,  in  Scott's  Case;  in  1760,  in  Govine's  Case,  all 
reported  in  2  Bland,  644.  The  case  of  Wallingsford  v.  Wallingsford,  Har.  &  J.,  485, 
and  Jamison  v.  Jamison,  4  Md.Ch.,  289,  review  the  authorities  and  prove  this. 

The  case  of  Shotwell  v  Shotwell,  1  Sm.  &  M.,  Ch.,  51,  cited  in  Cox  ▼.  Cox,  was 
overruled  in  Lawson  v.  Shotwelt,  27  Miss.,  630,  which  overruling  was  approved  in 
Bankston  v.  Bankston,  27  Miss  ,  629.  Hence,  Cox  v.  Cox  cannot  derive  any  support 
from  the  cases  cited,  because  the  Maryland  case  is  founded  on  equity  jurisdiction* 
The  Tennessee  case  on  express  statute,  and  the  Mississippi  case  was  ovenuled.  In 
Ohio  there  is  no  inheient  equity  jurisdiction,  and  no  statute  expressly  allowing^ 
alimony  in  an  independent  proceeding  after  divorce. 

In  North  Carolina  the  chancery  courts  have  granted  separate  maintenance,  and 
intimate  that  alimony  alone  after  divorce  would  be  allowed,  on  the  ground  of  equity 
jurisdiction.  Spiller  v.  Spiller,  1  Hayw.,  682;  Knight  v.  Knight,  2  Id.,  101 ;  Schon-: 
wald,  Phil.  Eq.,  216 ;  Hodges  v.  Hodges,  82  N.  C,  122. 

The  same  inherent  equity  jurisdiction  is  claimed  in  Virginia;  Purcell  v.  Purcell, 
4  Hen  &  Munf.,  607  ;  Almond  v.  Almond,  4  Rand.,  662;  but  as  this  court  approved 
and  followed  Duncan  v.  Duncan,  19  Ves.,  394;  and  rejected  Head  v.  Head,  3  Atk.» 
296;  and  Ball  v.  Montgomery,  2  Ves.  Jr.,  196,  the  weight  of  the  English  cases  are 
against  the  Virginia  court.    Story  Eq.  Jur.,  sec.  1422 ;  24  Am.  Law  Reg.,  N.  S.,  6. 

The  California  case,  Galland  v.  Galland,  38  Cal.,  265,  was  by  a  divided  court,  and 
without  any  reasoning  of  its  own  adopts  and  follows  the  reasoning  of  Mills,  J.,  in 
Butler  V.  Butler,  4  Litt.,  202,  but  cites  the  Virginia,  South  Carolina  and  Alabama 
cases  and  the  rejected  English  cases.  It  is  difficult  to  see  why  California  should 
follow  the  cases  cited  by  the  majority  of  the  court,  since  in  that  state  the  courts  are 
statutory  and  cases  assume  jurisdiction  upon  inherent  original  jurisdiction  of 
chancery. 

Kentucky  courts  follow  the  same  doctrine  on  the  ground  of  inherent  equity 
jurisdiction.  Lockridge  v.  Lock  ridge,  3  Dana,  28 ;  Boggess  ▼.  Boggess,4  Id.,  307; 
Woodridge  v.  Lucas,  7  B.  Mon.,  49;  Butler  v.  Butler,  4  Littell,  205;  Rogers  v.  Rogers, 
16  B.  Mon.,  364 ;  Hulett  v.  Hulett,  80  Ky.,  366.  The  leading  case  is  Butler  v.  Butler, 
but  it  does  not  seem  that  the  court  understood  the  doctrine,  inasmuch  as  the 
grounds  upon  which  the  decision  is  based,  and  the  reason  for  it,  are  certainly  not 
logical  or  satisfactory,  and  not  in  accord  with  the  current  of  authority. 

This  equity  jurisdiction  is  assumed  in  Pennsylvania ;  McKarracher  v.  McKar- 
racher,  3  Yeates,  66;  and  in  South  Carolina,  Jeliueau  v.  Jelineau,  2  Dess.,  45 ;  Prather 
V.  Prather,  4  //.,  33 ;  Three  wits  v.  Three  wits,  Id,y  660 ;  Prince  v.  Prince,  1  Rich.  Eq-, 
282. 

But  look  at  the  authorities,  and  the  reasoning,  and  good  judicial  thought  on 
the  other  side  of  this  proposition.  In  Arkansas,  the  court  in  Bowman  v.  Worthing- 
ton,  24  Ark.,  629,  after  reviewing  all  the  cases,  hold  th^t  alimony  is  incident  to 
divorce,  and  cannot  be  granted  in  an  independent  proceeding  after  a  divorce  a 
vinculo^  whether  ex  parte  or  not. 

The  Georgia  courts,  after  reviewing  all  the  cases,  follow  the  same  principle ; 
McGee  v.  McGee,  10  Ga.,  477 ;  Goss  v.  Goss,  29  Ga  ,  109.  In  Indiana  the  same  doc- 
trine is  followed  :  Fischli  v.  Fischli,  1  Blackf.,  360 ;  Muckenbnrg  v.  Holler,  29  Ind., 
139;  Moon  v.  Baum,  58  Ind ,  194;  Middleworth  v.  McDowell,  49  Ind.,  386;  and  in 
Illinois,  Chestnut  v.  Chestnut,  77  111.,  346  ;  and  in  low  a,  Blythe  v.  Blythe,  25  Iowa,  266 ; 
Harsh berger  v.  Harsh  berger,  26  Iowa,  603;  although  Graves  v.  Graves,  36  Iowa,  310, 
seem  to  impeach  this  ruling.  The  same  doctrine  prevails  in  Maine,  Jones  v,  Jones, 
18  Me.,  311 ;  Henderson  v.  Henderson, 64  Me,  419;  and  in  Massachussetts,  Shannon 
V.Shannon,  2  Gray.,  287;  Baldwin  V.Baldwin,  6  Gray.,  342;  Coffin  v.  Dunham,  8 
Cush.,  405;  and  in  Michigan,  Peltier  v.  Peltier,  Har.  Ch.,  19;  Perkins  v,  Perkins,  16 
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Mich.,  167;  Wright  v.  Wright,  24  Id,  180;  and  in  Missouri,  Doyle  v.  Doyle,  26  Mo.. 
545;  Simpson  v.  Simpson,  31  Mo.,  24 ;  and  in  New  Hampshire,  Parsons  v.  Parsons,  9 
N.  H.,  317  ;  Sheafe  v.  Sheafe,  24  Id..  569 ;  and  in  New  Jersey,  Kerrigan  v.  Kerrigan,  2 
McCart..  146;  Nichols  v.  Nichols,  10  C.  E.  Green.,  60;  Yule  v.  Yule,  2  Stock.,  138; 
Rockwell  V.  Morgan,  2  Beas.,  119;  Aushutz  v.  Anshutz,  1  C.  B.  Green.,  162;  and  in 
New  York,  Atwater  v.  Atwater,  53  Barb.,  621 ;  Codd  v.  Codd,  2  Johns.  Ch.,  141 : 
Lewis  V.  Lewis,  3  Id.,  519;  Mix  v.  Mix,  1  Id,,  108;  Perry  v.  Perry,  2  Paige,  501.  and, 
in  Vermont  Harrington  v.  Harrington,  10  Vt.,  505  <  Prosser  v.  Warner,  47  Vt.,  667. 
And  is  now  the  rule  in  England,  Winstone  v.  Winstone,  3  Swabey  &  Pristam,  245. 

Instead  of  the  doctrine  that  alimony  is  incident  to  divorce,  being  the  "  Old 
English  doctrine  "  as  the  Ohio  court  in  Wood  v.  Waddle  say,  it  is  the  American  doc-, 
trine,  the  first  enunciation  of  which  being  b3'  the  Maryland  Courts  of  Chancery  in 
1707  in  McNamara^s  Case,  2  Bland  Ch.,  5^.  The  English  cases,  Oxenden  v.  Oxen- 
den,  2  Vem.,  493;  Nicholls  v.  Danvers,  2  Vern..  671 ;  Williams  v.  Callow,  2  Vern., 
752;  Larbook  v.  Tyler,  1  Ch.  R.,  44;  Watkyns  v.  Watkyns,  2  Atk.,  96 ;  Duncan  v. 
Duncan,  19  Ves.,  394,  are  cases  of  separate  maintenance,  and  were  subsequently 
shaken  and  doubted  in  Ball  v.  Montgomery,  2  Ves.,  195  ;  Head  v.  Head,  3  Atk.,  550; 
Segard  v.  Johnson,  3  Ves.,  195. 

The  case  of  Woods  v.  Waddle  cannot  stand  on  the  statute  where  the  court  tries 
to  make  it  stand,  because  any  one  who  will  read  and  analyze  the  statute,  will  see 
that  it  cannot  apply  to  this  case;  nor  for  the  reasons  stated,  can  it  stand  on  the 
decisons.  But  it  has  this  in  its  favor.  It  is  against  the  opinion  of  that  learned  jurist, 
Judge  Redfield,  against  the  opinion  of  the  best  jurists,  and  against  all  authority  and 
all  reason.  It  establishes  the  doctrine  that  an  ea:  parte  divorce  is  valid  in  Ohio ; 
when  Cox  v.  Cox,  and  Mansfield  v.  Mclntyre  and  all  other  decisions  hold  that  such  a 
divorce  is  not  valid  in  Ohio. 


223    TELEGRAPH  COMPANY— INJUNCTION  CONTRACTS. 

[Hamilton  Commoii  Pleas,  1883.] 
F.  A.  BRADLEY  v.  W.  U.  TELEGRAPH  CO. 

1.  The  business  of  collecting  and  selling  "commercial  news/'  is  not  part  of  the 

public  duty  of  a  telegraph  company,  as  a  carrier  of  messages  for  hire,  and  the 
court  will  not  enjoin  it  from  discontinuing  to  furnish  such  '^commercial 
news"  to  one  of  its  customers,  or  from  removing  from  his  office  the  ticker 
through  which  the  quotations  are  furnished. 

2.  Contracts  for  the  sale  and  delivery  of  a  commodity  at  a  future  day  if  made  in 

good  faith  with  the  intention  to  deliver  and  receive  the  commodity  are  valid, 
but  if  made  without  any  intention  to  deliver  and  receive  the  commodity,  but 
merely  to  pay  and  receive  the  difference  between  the  price  agreed  upon  and 
the  market  price  at  such  future  day,  are  against  public  policy  and  invalid. 

MAXWELL,  J. 

This  case  comes  up  on  a  motion  by  the  defendant  to  dissolve  a  tem- 
porary restraining  order  heretofore  made  in  favor  of  the  plaintiff  by  one 
of  the  judges  of  this  court,  and  also  on  the  motion  of  the  plaintiff  to  make 
the  temporary  order  perpetual. 

The  plaintiff  alleges,  that  he  is  in  the  business  of  dealing  in  pro- 
visions, grain  and  stocks,  in  this  city,  both  on  his  own  account,  and  as  a 
broker,  and  that  to  facilitate  the  carrying  on  of  his  business,  he  made  a 
contract  with  the  defendant,  in  which  the  defendant  agreed,  in  considera- 
tion of  a  certain  sum  to  be  paid  by  the  week,  to  furnish  and  deliver  to  him, 
through  and  by  means  of  an  instrument  called  a  "ticker,"  placed  in  his 
office,  quotations  of  the  prices  of  grain,  provisions,  etc.,  in  other  cities, 
and  it  was  agreed  that  the  contract  should  not  be  terminated  within  any 
calendar  month,  nor  without  one  month's  notice.  He  further  alleges,  that 
the  defendant  in  violation  of  its  agreement,  without  the  required  notice 
and  without  any  cause,  threatens  to,  and  is  about  to,  discontinue  furnish- 
ing the  quotations  above  referred  to,  and  remove  the  ticker  from  his 
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office,  and  that  such  action  on  its  part,  will  destroy  his  business,  and  caus^ 
him  irreparable  injury,  and  he  asks  that  they  may  be  restrained  from  so 
doing.  The  petition  and  amended  petition  are  somewhat  lengthy,  but 
the  foregoing  is  the  substance  of  them. 

There  is  no  averment  in  the  petition,  nor  does  it  appear  in  testimony, 
that  the  contract  was  made  for  any  definite  length  of  time,  and  it  will  be 
observed,  that  under  the  contract,  the  plaintiff  was  to  pay  for  the  quota- 
tions, by  the  week,  but  it  is  alleged  in  the  petition,  and  claimed  in  the  argu- 
ment, that  the  defendant  is  a  quasi  common  carrier,  and,  as  such,  is  in 
duty  bound  to  furnish  these  quotations  so  long  as  the  plaintiff  continues 
to  pay  for  them.  The  plaintiff  relies  on  this,  and  on  the  parts  of  the  con- 
tract, providing  for  one  month's  notice,  and  that  the  contract  shall  not  be 
terminated,  except  at  the  end  of  a  calendar  month,  to  maintain  this  action 
and  to  sustain  his  claim  for  the  form  of  relief  sought. 

The  defendant  admits  that  it  was  about  to  take  the  action  complained 
of,  and  justifies  itself  in  so  doing,  alleging  that  the  plaintiff  is  and  has 
been  carrying  on  a  business  contrary  to  public  policy,  a  business,  com- 
monly called  a  **bucket-shop"  business,  and  that  it  had  been  notified  by 
the  board  of  trade  of  Chicago,  to  discontinue  furnishing  quotations  to 
those  carrying  on  tHe  busiitess,  which  it  is  alleged  the  plaintiff  is  engaged 
in.  There  are  some  minor  defenses  going  to  the  form  of  the  action,  but 
the  foregoing  defense  furnishes  the  main  battle  ground. 

It  appears  from  the  testimony  without  dispute,  that  the  quotations 
heretofore  furnished  the  plaintiff  by  the  defendant,  were  not  messages  sent 
over  the  wires  of  the  defendant  by  some  one  in  the  employ  of,  or  in  any 
way  interested  with  the  plaintiff,  in  Oiicago,  but  that  the  defendant  itself 
collected  these  quotations  on  the  board  of  trade  of  Chicago,  and  furnished 
them  under  the  general  head  of  *'Commerci^  News,"  to  the  plaintiff  and 
others  for  a  stipulated  price.  This  business  of  collecting  and  furnishing 
"commercial  news"  is  entirely  separate  and  distinct  from  the  business  of 
the  defendant  as  a  common  carrier  of  messages  for  hire  from  one  person 
to  another,  over  its  wires,  and  I  cannot  see  that  it  differs  in  its  nature  from 
the  business  of  any  of  our  merchants  who  purchase  goods  and  merchan- 
dise, in  the  east  and  elsewhere,  and  bring  them  here  to  dispose  of  to  their 
customers.  The  fact  that  one  is  tangible  in  its  nature,  and  the  other 
intangible,  does  not,  I  think,  make  any  difference  in  principle.  I  use  the 
words  "common  carrier,"  not  as  applicable  generally  to  telegraph  com- 
panies, but  only  to  their  duty  to  receive  and  transmit  messages  for  the 
public.  The  law  of  bailment  is  the  foundation  of  the  law  governing  com- 
mon carriers,  and  the  ordinary  definition  of  bailment  is,  a  delivery  of 
something  of  a  personal  nature  by  one  to  another  upon  a  contract,  express 
or  implied,  that  that  other  will  dispose  of  the  thing  according  to  the 
instructions  given  him.  2  Black  Com.,  451;  Story  Bailment,  section  2; 
2  Kent's  Com.,  559.  But  in  this  case,  the  quotations  collected  by  .the 
defendant  are  its  own  property  until  delivered  into  the  possession  of  the 
plaintiff  and  are  not  in  any  sense  the  subject  of  a  bailment.  I  am  not 
aware  of  any  adjudicated  case  on  the  subject,  but  it  seems  to  me  clear  on 
principle,  that  in  collecting  and  furnishing  the  quotation  which  are  the 
subject  of  this  controversy,  the  defendant  was  engaging  in  a  business 
entirely  distinct  from  its  public  duties.  If  I  am  correct  in  my  conclusion, 
then  as  to  the  business  which  is  the  subject  of  this  controversy,  the  defend- 
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ant  occupied  the  same  relation  to  the  plaintiff  that  any  private  individual 
would,  and  as  the  alleged  contract  had  no  definite  time  to  run,  the  defend- 
ant might  rightfully  discontinue  furnishing  the  quotation  at  any  time, 
subject  of  course  to  the  provision  as  to  notice,  and  as  to  that,  I  think  the 
plaintiff's  remedy  would  be  adequate  at  law  in  an  action  for  the  breach 
of  the  contract,  and  the  court  would  refuse  the  aid  of  its  extraordinary 
powers.     I  think  this  would  apply  to  the  removal  of  the  ticker  as  well. 

In  the  second  place  it  appears  from  the  testimony,  that  the  plaintiff 
has  been  transacting  by  far  the  greater  part  of  his  business,  if  not  all,  by 
settling  the  differences,  as  it  is  called,  on  his  contracts,  and  not  by  receiv- 
ing or  delivering  the  merchandise  bought  and  sold.  He  also  has  been  in 
the  habit  of  taking  the  deals  to  himself,  as  it  is  called,  instead  of  telegraph- 
ing them  to  Chicago,  as  some  other  brokers  do,  and  this  last  seems  to 
constitute  the  difference  between  what  are  called  the  regular  brokers,  and 
what  are  called  the  'oucket  shops."  I  do  not  use  the  term  "bucket  shop" 
as  an  opprobrious  term,  but  simply  as  a  descriptive  one,  as  the  plaintiff 
has  done  in  two  of  his  letters  which  are  in  testimony,  and  in  which  he  is 
speaking  of  nis  business.  The  adjudicated  cases  so  far  as  I  have  examined 
them,  are  to  this  effect.  If  at  the  time  the  contract  is  made,  the  parlies 
intend  in  good  faith,  the  one  to  deliver  and  the  other  to  receive  the  thing 
which  is  the  subject  of  the  agreement,  the  contratt  is  a  valid  one,  even 
though  they  should  afterwards  change  their  minds  and  settle  by  pa)ring» 
and  receiving  the  differences,  but  if  at  the  time  the  contract  is  entered  into, 
it  is  the  intention  of  the  parties  to  close  the  contract  out  by  settling  the 
differences,  the  contract  is  not  valid  but  is  against  public  policy. 

See  Kirkpatrick  v.  Bonsall,  72  Pa.  St.,  155;  Rumsey  v.  Berry;  65  Me., 
570;  Barnard  v.  Backhaus,  52  Wis.,  593;  Bereridge  v.  Hewitt,  8  Brad., 
667;  In  re  Green,  7  Bissel,  C.  C.  337;  Gregory  v.  Wendell,  39  Mich.,  337; 
Grizewood  v.  Blaue,  73  E.  C.  L.,  525;  Thacker  v.  Hardy,  L.  R.  S.  4  Q. 
B.,  685. 

In  this  case  the  testimony,  I  think  is  clear,  that  the  intention  of  the 
plaintiff,  and  by  far  the  greater  number  of  parties  who  dealt  with  lym, 
was  to  close  out  their  contracts  by  settling  the  differences,  and  not  to 
deliver  or  receive  the  merchandise.  True,  the  contracts  were  in  proper 
form,  but  the  court  will  look  at  the  circumstances  surrounding  the  con- 
tract to  see  what  the  intention  of  the  parties  is  in  a  case  like  this.  It  is 
admitted  that  the  plaintiff  did  not  act  strictly  as  a  broker,  that  is,  that  he 
took  the  deals  to  himself.  But  he  does  not  appear  to  Iiave  been  a  man 
of  large  means,  he  does  not  appear  to  have  had  any  grain  or  provisions 
on  hand  at  any  time,  he  does  not  appear  to  have  made  any  arrangements 
in  any  case  for  delivering  or  receiving  the  merchandise.  According  to 
the  testimony,  many  of  the  persons  who  dealt  with  him,  could  not  have 
made  any  possible  use  of  the  merchandise  if  it  had  been  delivered  to  them. 
It  is  in  testimony  that  many  of  the  deals  were  closed  out  the  same  day 
they  were  made,  some  within  an  hour.  In  short,  I  must  conclude  from  all 
the  testimony,  that  the  business  transactions  of  the  plaintiff  were  nothing 
more  or  less  than  wagers  on  the  price  of  the  commodities  he  dealt  in. 

Counsel  contend,  however,  that  if  the  contract  between  the  plaintiff 
and  the  defendant  was  lawful,  and  the  information  furnished  under  it  was 
not  immoral,  it  is  no  business  of  the  defendants,  what  use  the  plaintiff 
makes  of  the  information.      I  do  not  think   this   is   the   law.     I  think 
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the  law  on  this  point  is  clearly  stated  in  Benjamin  on  Sales, 
section  506,  as  follows:  "The  sale  of  a  thing,  in  itself  an  innocent 
and  proper  article  of  commerce,  is  void  when  the  vender  sells  it 
knowing  that  it  is  intended  to  be  used  for  an  immoral  or  illegal  purpose." 
See  also  Cannon  v.  Boyce,  3  B.  &  A.,  179;  McKinnell  v.  Robinson,  3  M. 
&  W.,  435;  Pearce  v.  Brooks,  L.  R.,  i  Ex.,  213;  Green  v.  Collins,  3  QiflE 
C.  C,  494;  Hill  v.  Speacr,  50  N.  H.,  253;  White  v.  Buss,  3  Cush.,  448; 
Weber  v.  Donnelly,  33  Mich.,  469.  The  obvious  inference  would  be  that 
it  would  be  the  plain  duty  of  the  defendant  to  withhold  the  commercial 
news,  which  it  had  been  selling  to  the  plaintiff,  as  soon  as  it  found  out 
that  he  was  making  the  improper  use  ol  it  to  which  I  have  preferred, 
without  reference  to  that  part  of  the  contract  requiring  notice  to  be  given. 

The  motion  to  dissolve  the  temporary  restraining  order  will  be 
granted  and  the  bill  dismissed. 

Campbell,  liates  &  \'on  Martels.  and  Sage  &  Hinkle,  for  pla-ntiff. 

Ramsey  &  Matthews,  for  defendant. 


JURY.  239 

[Lomln  Diatrlct  Oourt.] 

Cad  well,  McKinnie  and  Joues,  JJ. 

FRANK  HOFFNBR  ET  AL.  v.  VIU^AOE  OF  OBEKUN. 

A  persoQ  oia  trial  under  a  municipad  OTdinaiice  for  an  offenee,  subatantially  made 
a  misdemeanor  by  the  statute,  is  en^titled  to  a  jury  trial. 

JONES,  J. 

This  is  a  petition  in  error  to  reverse  the  judgment  of  the  court  of 
common  pleas  because  it  affirmed  the  judgment  of  the  mayor  of  Oberlin 
convicting  the  plaintiffs  in  error  of  the  offense  of  gambling. 

An  ordinance  of  the  village  of  Oberlin  provided  in  section  4  as  fol- 
lows: "That  if  any  person  shall  play  at  any  game  whatever  for  any  money 
or  any  valuable  thing,  such  person  shall,  on  conviction  thereof,  be  fined 
in  any  sum  not  less  than  ten  dollars  nor  more  than  fifty  dollars." 

This  is  substantially  like  section  6938,  Rev.  Stat  of  Ohio,  so  far 
as  the  definition  of  the  offense  is  concerned.  This  section  provides  that 
"whoever  plays  at  any  game  whatever  for  any  sum  of  money,  or  property 
of  any  value  *  *  *  shall  be  fined  not  more  than  one  hundred  dollars 
or  imprisoned  not  more  than  six  months,  nor  less  than  ten  days  or  both." 

The  defendants,  Frank  Hoffner  and  George  Derby,  were  arrested 
under  the  ordinance  of  said  village,  charged  with  the  offense  of  "playing 
a  certain  game  called  pool,  for  a  large  sum  of  money,  to-wit:  five  dollars, 
by  means  of  a  certain  gaming  device,  to-wit:  balls  and  sticks  commonly 
called  cues." 

Before  commencement  of  the  trial  the  defendants  demanded  a  trial 
by  jury,  but  the  same  was  refusd  for  the  reason  that  the  ordinance  did  not 
provide  for  it,  and  trial  thereupon  proceeded,  and  conviction  was  had 
before  the  mayor  without  a  jury,  and  the  important  question  in  the  case 
arises  on  the  demand,  refusal  and  conviction  before  the  mayor  on  refusal 
of  a  jury. 

The  constitution  of  the  state  of  Ohio  not  only  provides  in  art.  i,  sec.  5, 
of  the  Bill  of  Rights  that  "the  right  of  trial  by  jury  shall  be  inviolate,"  but 
it  also  provides  in  section  10  of  the  same  article  substantially  that  no  per- 
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son  shall  be  held  to  answer  to  any  criminal  charge  without  indictment  or 
presentment  by  the  grand  jury,  "except  in  cases  of  impeachment,  etc., 
*     *     *     and  in  cases  of  petit  larceny  and  other  inferior  offenses." 

The  same  article  then  goes  on  to  provide,  "That  in  any  tnal  in  any 
court,  the  party  accused  will  be  allowed  to  appear  and  to  defend  in  per- 
son and  with  counsel  *  *  *  and  a  speedy  public  trial  by  an  im- 
partial jury  of  the  county  or  district  in  which  the  offense  is  alleged  to  have 
been  committed." 

Taking  these  provisions  together,  do  they  not  clearly  imply 
that  while  there  need  not  be  an  indictment  in  prosecutions  for 
"petit  larceny  and  the  inferior  offenses,'*  that  there  can  be  no  trial  for 
such  or  a  similar  grade  of  offenses  without  there  being  a  right  of  trial  by 
jury  in  whatsoever  court  the  citizen  may  be  tried  ? 

These  provisions  of  our  present  constitution  are  different  from  the 
provisions  of  most  of  the  constitutions  of  other  states,  and  are  much  more 
comprehensive  than  our  former  constitution  of  1802,  which  provided  that 
the  right  of  trial  by  jury  should  be  inviolate,  but  limited  the  right  to 
cases  where  the  prosecution  was  by  indictment  by  grand  jury.  The  pro- 
visions of  our  present  constitution  above  cited  have  certainly  enlarged 
and  extended  the  right  of  trial  by  jury  as  it  existed  at  common  law,  as  it 
was  in  our  first  constitution,  and  as  it  now  exists  in  many  other  states  of 
the  Union. 

In  the  case  of  Work  v.  State,  2  O.  S.,  297,  302,  which  arose  after  the 
adoption  of  our  present  constitution,  and  was  a  prosecution  merely  for 
assault  and  battery,  it  was  said  by  Judge  Ranney,  that  able  exponent  of 
original  and  fundamental  principles,  in  describing  the  effect  of  sections 
5  and  10  of  this  constitution  :  *'By  the  first  of  these  sections  the  right 
of  trial  by  jury  is  recognized  to  exist,  and  its  continuance  unimpeached 
is  provided  for.  By  the  last,  this  right  is  declared  to  belong  to  every  per- 
son accused  of  any  crime  or  offense,"  and  in  the  same  case  he  says  "that 
it  is  beyond  the  power  of  the  general  assembly  to  impair  the  right  or 
materially  change  its  character.'' 

We  think  there  can  be  no  reasonable  doubt  that  these  provisions 
guarantee  the  right  of  trial  by  jury  to  any  person  accused  of  crimes  or 
offenses  like  or  similar  in  grade  to  petit  larceny,  or  other  inferior  offenses, 
in  any  court  in  or  of  the  state ;  and  while  we  are  far  from  intending  to 
assert  or  maintain  that  every  violator  of  a  merely  municipal  ordinance 
may  claim  a  trial  by  jury  on  matters  involving  municipal  regulations 
merely,  like  sidewalk  ordinances,  obstructions  of  streets,  permitting 
animals  to  run  at  large,  etc.,  still  we  are  impelled  to  the  conviction  that 
when  a  municipal  ordinance  provides  for  the  punishment  of  petit  larceny, 
assault  and  battery,  gambling,  and  similar  offenses  which  are  also  offenses 
under  the  state  law,  that  the  defendant  cannot  by  this  change  of  tribunal, 
be  deprived  of  this  right,  for  we  cannot  assent  to  the  idea  that  these  con- 
stitutional provisions  can  be  substantially  annulled  or  evaded  by  the  legis- 
lature delegating  to  an  intervening  agency,  such  as  a  municipal  corpora- 
tion, the  power  to  fine  and  imprison  a  citizen  for  such  offenses  without 
giving  him  a  right  to  a  trial  by  jury.  These  municipal  corporations  are 
not  independent  of,  but  are  created  and  governed  by,  and  subservient  to 
the  constitution  of  the  state,  and  the  laws  enacted  in  pursuance  thereof; 
and  it  seems  perfectly  clear,  that  if  the  legislature  of  the  state  (which  is 
itself  absolutely  powerless  under  the  constitution,  to  try  and  punish  a 
citizen  for  offenses  of  the  grade  mentioned  without  giving  him  a  right  of 
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trial  by  jury)  can  delegate  power  to  villages  and  other  municipalities  to 
pass  ordinances  against  substantially  the  same  offenses,  and  punish  the 
offender  in  substantially  the  saine  way  as  under  the  state  law,  and  utterly 
deprive  him  of  the  right  of  trial  by  jury,  that  there  is  thereby  a  complete 
evasion  and  indeed  abrogation  of  the  constitutional  provision  in  regard 
thereto,  within  the  limits  of  all  these  municipalities.  For  if  the  rule  we 
have  laid  down  here  is  not  the  correct  one,  and  if  it  be  true  that  in  no 
prosecution  before  a  mayor's  court  under  such  an  ordinance,can  the  defend- 
ants demand  a  trial  by  jury  as  a  constitutional  right,  it  would  be  entirely 
practicable  in  all  the  cities  and  villages  of  the  state  by  beginning  all  pros- 
ecutions of  the  offenses  of  the  grade  I  have  named,  under  ordinances  of 
such  corporations  to  completely  deprive  any  defendant  therein  oi  his 
right  to  trial  by  jury  in  all  such  cases ;  and  it  must  be  remembered  that 
the  constitution  does  not  limit  the  right  of  trial  by  jury,  in  state  courts, 
to  cases  when  the  delendant  may  be  imprisoned,  and  though  the  statutes 
of  the  state  now  assume  to  limit  the  jurisdiction  of  mayors'  courts  with- 
out juries  to  cases  where  imprisonment  is  not  a  part  ot  the  punishment ; 
yet  these  same  statutes  may  tomorrow  undertake  to  grant  the  power  to 
imprison  as  well  as  fine  without  the  delendant  having  the  right  to  trial  by 
jury.  And  if  this  boasted  constitutional  privilege  depends  not  on  the 
question  whether  he  is  on  trial  for  one  particular  offense  or  another,  but 
merely  whether  he  is  on  trial  in  one  court  room  or  in  another,  it  may  well 
be  asked  what  becomes  of  its  value  in  protecting  the  character,  property 
or  liberty  of  the  citizens. 

The  dividing  line  between  cases  where  a  jury  can  be  lawfully 
demanded,  and  where  no  such  right  can  be  enforced,  has  never  been 
clearly  drawn  or  decided  by  the  Supreme  Court  of  our  state  under  the 
present  constitution.  Though  we  are  advised  that  a  case,  or  cases,  have 
long  been  pending  therein  without  any  decision  being  arrived  at,  yet  we 
think  the  considerations  we  have  adverted  to  clearly  mark  this  line,  and 
we  therefore  hold  that  every  person  who  is  arrested  and  put  on  trial 
before  a  mayor's  court  or  any  other  court  under  a  municipal  ordinance 
for  any  offense  that  is  also  substantially  made  a  misdemeanor  by  the 
statutes  of  the  state,  is  entitled  to  a  jury  trial,  under  the  provisions  of  the 
constitution  hereinbefore  quoted. 

Various  cases  have  been  cited  by  counsel  on  either  side,  but  nearly 
all  of  them  are  either  inapplicable  or  entitled  to  but  little  consideration 
by  reason  ot  the  differences  from  ours  of  the  constitutional  provisions  of 
the  states  in  which  they  were  decided  ;  for  instance  decisions  have  been 
cited,  42  Pa.,  '89  and  other  cases,  apparently  flatly  opposed  to  the  view 
we  have  taken  of  this  question.  But  these  cases  were  decided  under  a 
constitution  which  was  established  originally  in  1776,  and  merely  pro- 
vided that  "trial  by  jury  shall  be  as  heretofore  and  shall  remain  invio- 
late." This  provision  was  substantially  re-enacted  in  the  constitutions  ot 
1790  and  1>^S,  and  the  decisions  were  clearly  put  upon  the  ground  that 
trial  by  jury  had  not,  theretofore,  in  Pennsylvania  been  allowed  in  petty 
criminal  cases  or  misdemeanors,  but  only  in  criminal  cases  which  involved 
a  liability  to  imprisonment  in  the  penitentiary ;  and,  of  course,  the  case 
of  Work  V.  State,  in  2  O.S.,  302,  supra,  is  entirely  at  variance  in  this  point 
with  the  doctrine  of  this  and  similar  cases,  and  has  never  been  the  law  of 
Ohio  since  our  present  constitution  was  adopted 

For  the  refusal  therefore  of  the  mayor  tc  grant  the  defendant  a  trial 
by  jury  on  his  demand,  and  for  proceeding  to  try  him  without  a  jury,  the 
decision  and  judgment  of  the  mayor's  court,  as  well  as  the  judgment  of 


Vol.  IX.  LAW  BULLETIN.  713 

239  Hoffner  et  al.  v.  Village  of  Oberlin. 

the  court  of  common  pleas  affirming  the  same,  must  be  reversed  with 
costs. 

Cadwell,  J.,  dissented. 

E.  J.  Blandin,  for  plaintiff  in  error. 

I.  A.  Webster,  for  defendant  in  error. 


24 1  CO  U  RTS— STATUTES- 

[Hamilton  District  Court.] 
WM.  AMLJNGMiEIIBR  v.  AMUN&MEnMl. 

The  superior  court  has  no  power  to  hear  fuoid  detennine  lyrooeedingB  suppleoo^ii- 
tal  to  execution.  Such  proceedings  are  oonAded  to  <the  Judges  of  the  oom- 
mon  pleae  or  probate  court  Sections  498  and  5472,  Revised  Statutes,  con- 
strued. 

Error  to  the  Superior  Court  of  Cincinnati. 

MOORE,  J. 

At  the  December  term,  1882,  of  the  superior  court  of  Cincinnati, 
the  defendant  in  error  recovered  a  judgment  against  the  plaintiff  in  error 
in  the  sum  of  $2,868.00 

On  March*  10,  1883,  tiie  defendant  in  error,  the  judgment  creditor, 
filed  his  affidavit  in  said  court  alleging  that  an  execution  had  issued 
against  the  property  of  said  plaintiff  in  error  and  returned  unsatisfied  and 
that  certain  persons  named  had  property,  .moneys  and  effects,  belong- 
ing to  said  judgment  debtor,  which  ought  to  be  applied  to  the  payment 
of  the  said  judgment  and  at  the  same  time  th.i  judment  creditor  moved  the 
court  for  an  order  to  be  directed  to  the  judgment  debtor  and  the 
several  persons  named  to  appear  at  a  time  and  place  to  be  speci- 
fied and  answer  concerning  any  property  they  or  any  of  them  might 
have  belonging  to  the  said  judgment  debtor.  Whereupon  the 
court  appointed  a  referee  to  take  the  testimony  of  the  parties  named, 
who  with  the  exception  of  the  said  judgment  debtor  appeared  and  were 
examined.  Thereupon  the  said  judgment  creditor  caused  a  second 
execution  to  issue  against  the  property  of  the  judgment  debtor,  and  from 
the  testimony  reported  by  the  referee  the  court  found  that  the  said  judg- 
ment debtor  had  in  his  possession  the  sum  of  $3,600,  which  he  unlaw- 
fully and  unjustly  refused  to  apply  to  the  payment  of  said  judgment  or 
satisfaction  of  the  second  execution  and  ordered  that  the  said  judgment 
debtor  forthwith  apply  so  much  of  said  $3,600  as  may  be  necessary  to 
the  payment  of  said  judgment,  and  in  default  of  such  payment  upon 
demand  and  service  of  a  duly  certified  copy  of  said  order  on  him  by  the 
sheriff,  that  said  sheriff  take  the  body  of  said  Wm.  Amlingmeier  and  pro- 
duce him  before  the  court  for  further  order.  The  said  Amlingmeier 
refused  to  comply  with  the  order  and  was  arrested  and  brought  before 
the  court  to  answer  in  proceedings  in  contempt.  The  court  having 
found,  that  the  said  judgment  debtor  had  disobeyed  its  orders,  directed 
that  he  pay  a  fine  of  one  hundred  dollars  and  costs  of  the  proceedings 
and  that  he  be  committed  to  the  jail  of  the  county  and  be  there  detained 
in  custody  by  the  sheriff  until  the  said  order  of  court  be  complied  with, 
to  all  of  which  and  the  refusal  of  the  court  on  motion  of  the  defendant 
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in  error  to  set  aside  the  execution  and  discharge  the  plaintiff  in  error  from 
custody,  the  defendant  in  error  excepted. 

The  record  presents  the  question  whether  the  superior  court  had  the 
power  to  hear  and  determine  the  proceedings,  supplemental  to  execution 
and  as  stated.  This  power  is  sometimes  confided  to  the  court  whence  the 
execution  issued,  sometimes  to  the  judge  of  such  court  and  sometimes 
to  a"  county  or  probate  judge.  The  statutory  provisions  in  force  in  each 
state  must  govern.  In  Ohio  under  the  title,  '^Proceedings  in  aid  of  execu- 
tion," subdivision  3,  entitled  ^'examination  of  debtor,"  section  5472, 
Revised  Statutes,  the  examination  of  the  debtor  after  return  of  an  execu- 
tion unsatisfied  is  provided  for.  This  section  contemplates  a  writ  to  the 
county  where  the  judgment  debtor  resides  or  where  the  judg- 
ment was  rendered  if  the  judgment  debtor  does  not  reside  in 
the  state,  also  an  order  from  a  probate  judge  or  a  judge  of  the  court 
of  common  pleas  of  the  county  to  which  the  execution  is  issued  requir- 
ing such  debtor  to  appear  and  answer  concerning  his  property  before 
such  judge  or  a  referee  appointed  by  such  judge,  etc. 

Section  5475,  Revised  Statutes,  provides  for  the  examination  of  a 
debtor  or  debtors  of  the  judgment  debtor  after  the  return  of  an  execution 
against  tli  property  of  the  judgment  debtor,  upon  proof  in  writing  by 
affidavit  or  otherwise  to  the  satisfaction  of  the  court.  Such  person  or 
persons  may  be  directed  to  appear  and  answer  concerning  any  property 
belonging  to  the  judgment  debtor  in  their  possession  or  under  his  or 
their  control. 

Section  5481,  Revised  Statutes,  gives  the  judge  or  referee  power  to 
punish  as  for  contempt  disobedience  of  his  orders  in  the  proceedings  men- 
tioned. 

The  statute  in  question  is  special  in  its  nature  and  supplemental  to 
the  action  in  which  the  judgment  was  rendered,  and  distinctly  provides 
that  the  examination  of  a  judgment  debtor  shall  be  conducted  before  a 
probate  judge,  or  a  judge  of  the  court  of  common  pleas  of  the  county 
to  which  an  execution  is  issued. 

In  the  case  at  bar,  instead  of  causi.  the  judgment  debtor  to  be 
broiight  before  the  probate  court  or  a  judge  of  the  common  pleas  court, 
the  jurisdiction  of  the  superior  court,  where  the  judgment  was  rendered, 
was  invoked. 

Section  498,  Revised  Statutes,  defining  what  laws  conferring  juris- 
diction on  courts  of  common  pleas,  and  district  courts  are  applicable  to 
the  powers  of  the  superior  court  does  not  confer  jurisdiction  on  that  court 
to  entertain  proceedings  in  aid  of  execution.  Such  proceedings  are 
specially  confided  to  a  judge  of  the  court  of  common  pleas  or  a  probate 
court,  and  not  to  a  court.  The  New  York  Code  of  procedure,  similar 
to  the  Ohio  statutes  in  this  respect,  has  been  construed.  Cushman  v. 
Johnson,  13  How.,  Pr.,  495;  Miller  v.  Rosseman,  15  How.  Pr.,  10.  Also 
see  cases  discussed  in  i  W.  L.  M.,  143. 

Judgment  reversed  and  mandate  to  the  court  below  directing  the  dis- 
charge of  tae  judgment  debtor  from  custody  of  sheriff. 

Hagans  &  Broadwell,  for  plaintiff  in  error. 
Burnet  &  Burnet,  for  defendant  in  error. 
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[Hamilton  Distrlot  Court.] 
RObiiJRT  CJORRE  v.  STATE  OF  OHIO. 

1.  The  presence  of  a  newspaper  reporter  on  the  floor  of  the  board  of  education, 

a  gallery  being  provided  for  the  rest  of  the  public,  is  a  privilege  and  not 
a  right  and  the  bocurd  have  power  to  expel  him. 

2.  That  he  is  allowed  on  the  floor  by  a  rule  of  the  board   and  by  another  rule  no 

amendmemt  or  change  of  the  rules  can  be  had  without  laying  the  amend- 
ment over  for  a  meeting,  and  that  therefore  the  expulsion  was  Illegal,  is  an 
objection  whicn  may  be  taken  by  a  member  but  no  third  person  can  avail 
himself  of  it. 

Error  to  the  Court  of  Common  Pleas. 

On  July  26,  1881,  the  prosecuting  attorney  of  the  police  court  of  Cin- 
cinnati, filed  an  information  against  Robert  Corre  and  J.  W.  Underhill, 
charging  them  with  assault  and  battery  upon  W.  J.  Shaw;  August  i,  the 
cause  was  tried,  defendants  pleading  not  guilty ;  J.  W.  Underhill  was  dis- 
missed,  and  Robert  Corre  found  guilty,  being  sentenced  to  pay  the  costs. 

Motions  for  new  trial  and  arrest  of  judgment  were  made,  which  were 
overruled,  and  a  bill  of  exceptions  duly  taken. 

The  evidence  shows  that  Shaw  was  a  reporter  of  the  Cincinnati  Daily 
Gazette;  that  on  the  evening  of  July  25,  1881,  being  at  the  reporters'  desk 
in  front  of  the  chair  on  the  floor  of  the  council  chamber,  at  a  meeting  of 
the  board  of  education  of  the  school  district  of  Cincinnati,  J.  W.  Underhill, 
president  of  the  board  being  in  the  chair,  and  Robert  Corre,  sergeant-at- 
arms,  a  resolution  was  offered  by  a  member  that  he  be  admitted  to  the 
privileges  of  the  floor  upon  apology.  This  not  pasing,  he  was  directed 
by  the  president  to  withdraw;  and  refusing,  the  sergeant-at-arms  was 
called  on  by  the  president  to  remove  him,  which  was  done  by  leading 
him  to  the  door  that  entered  upon  the  floor.  There  was  a  gallery  for  the 
accommodation  of  the  publici     This  was  the  grievance  complained  of. 

At  a  meeting  of  the  board,  June  27,  the  following  resolution  had  been 
adopted  and  was  still  in  force: 

"Resolved:  That  Mr.  Betty  and  Mr.  Shaw,  the  newspaper  reporters, 
who  acted  as  eavesdroppers  at  this  executive  session,  and  who  afterwards 
insulted  this  board  by  appearing  in  their  midst  with  shouting  and  jeering 
remarks  and  ungentlemanly  acts,  be  hereafter  excluded  from  future  meet- 
ings of  this  board."  • 

The  meeting  of  the  board  was  a  public  one,  and  public  matters  were 
under  discussion. 

A  petition  in  error  was  filed  in  the  court  of  common  pleas,  which 
affirmed  the  judgment  of  the  police  court,  pro  forma.  A  petition  in  error 
was  then  filed  in  the  supreme  court  to  reverse  the  judgment  of  the  court 
of  common  pleas,  but  that  court  remanded  the  cause  to  the  district  court 
for  hearing. 

AVERY.  J. 

The  plaintiff  in  error  was  appointed  sergeant-at-arms  at  a  meeting  of 
the  board  of  education  of  this  city,  held  in  the  council  chamber  July  25, 
1881,  and  by  order  of  the  president  removed  from  the  floor  of  the  chamber 
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a  newspaper  reporter.  For  this  he  was  prosecuted  in  the  police  court  on 
the  charge  of  assault  and  battery,  and  was  found  guilty,  and  fined. 

The  assault  and  battery  was  as  little  as  it  could  be,  being  only  the 
placing  the  hand  lightly  on  the  shoulder  of  the  reporter  and  leading  him 
to  the  door,  and  the  fine  was  as  little  as  it  could  be,  being  only  the  costs; 
but  from  some  real  or  supposed  importance  of  principle  involved,  the  case 
was  taken  to  the  court  of  common  pleas,  and  the  judgment  being  there 
affirmed,  a  motion  was  made  for  leave  to  file  a  petition  in  error  in  the 
supreme  court.     That  court  has  remanded  the  case  here. 

Elaborate  arguments  have  been  presented  by  counsel.  But  the  ques- 
tion does  not  require  discussion,  either  of  the  right  of  the  public  to  be 
present  at  the  meetings  of  the  board  of  education,  or  the  right  of  the  presi- 
dent to  preserve  order. 

The  reporter,  when  he  was  removed,  was  creating  no  disorder.  What 
he  had  done,  was  at  a  former  meeting,  when  being  excluded  from  an 
executive  session  of  the  board,  and  in  some  w^ay  overhearing  the  pro- 
ceedings, he  had,  upon  being  re-admitted,  jeered  at  the  board.  But,  upon 
the  other  hand,  his  removal  was  onl v  from  the  floor  of  the  chamber ;  the 
gallery,  the  place  allotted  to  the  public,  still  remained  open  to  him.  The 
matter  stood  thus.  At  a  former  meeting,  for  his  conduct  on  that  occasion, 
a  resolution  had  been  passed  that  he  should  be  excluded  from  the  meet- 
ings of  the  board.  At  the  present  meeting,  a  resolution  was  offered  that 
he  should  be  admitted  to  the  privileges  of  the  floor;  but  this  not  passing, 
and  he  refusing  to  move  from  the  place  he  occupied  on  the  floor,  he  was, 
under  the  order  of  the  president,  led  to  the  door.  This  seems  to  dispose 
of  the  question.  His  presence  upon  th6  floor  was  not  a  right  but  a  privi- 
lege. It  was  not  what  was  held  in  common  with  the  public,  but  was  a 
special  concession  from  the  board.  That  under  the  rules  of  the  board, 
reporters  were  privileged  to  the  floor  of  the  chamber,  did  not  take  away 
the  power  of  the  board  to  revoke  the  rules.  It  is  argued,  that  by  the  rules, 
the  privilege  could  only  be  withdrawn  by  suspension  of  the  niles.  or  by 
an  amendment,  that  should  have  been  laid  over  until  the  next  meeting. 
The  rules  relied  on  are  not  made  part  of  the  record,  and  the  only  evidence 
of  their  existence  is  in  the  brief  of  counsel ;  but  assuming  there  were  such 
rules,  the  objection  is  upon  a  point  of  order,  which  if  not  taken  by  a  mem- 
ber of  the  board,  could  certainly  be  of  no  avail  to  any  one  else. 

Judgment  reversed. 

D.  Thew  Wright  and  E.  Cort  Williams,  for  plaintiff  in  error. 

Bateman  &  Harper  and  John  A.  Caldwell,  for  defendant  in  error. 


MUNICIPAL  CORPORATIONS— JUDGBfENT— INTEREST.       24S 

[Hamilton  Common  Pleas  Court.] 
CINCINNATI  (CITY)  v.  F.  B,  WILLIAMS  ET  AL. 

In  an  action  Lo  asBees  damages  resulting  to  property  owTiere  from  a  proposed  Im- 
provement, under  sections  2317,  2318,  2319.  Revised  Statutes,  the  Judgment 
will  bear  interest  from  the  time  work  is  begun. 

MAXWELL,  J. 

In  this  case  the  city  filed  a  petition  to  assess  the  daiiiages  resuhing 
to  the  abutting  property  owners  from  the  proposed  improvement  of  Madi- 
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sonville  pike,  under  sections  2317,  18,  19,  Rev.  Stat.  On  February  18, 
1881,  an  ordinance  was  passed  by  the  common  council,  for  the  improve- 
ment of  Madisonville  pike.  Claims  for  damages  were  filed  by  the  defend- 
ants herein.  A  jury  was  summoned,  trial  had,  and  on  April  21,  1882,  a 
verdict  was  rendered  assessing  damages  in  favor  of  the  plaintiffs.  May 
3,  1882,  a  judgment  was  entered  on  the  verdict.  The  work  was  let  July 
29,  1882,  and  the  work  was  begun  August  i,  1882.  The  question  is 
whether  the  judgment  bears  interest  from  the  date  it  was  entered,  or,  if 
not,  from  what  time  it  does  bear  interest,  if  at  all. 

The  proceding  in  this  case,  although  it  is  an  inquiry  made  before- 
hand to  enable  the  city  to  determine  whether  it  will  go  on  with  the  pro- 
posed improvement,  is  analogous  to  condemnation  proceedings.  The 
damages  assessed,  though  not  for  land  taken,  are  intended  to  compensate 
the  owner  for  certain  rights  and  enjoyments  inherent  in  the  land. 

In  condemnation  cases  the  title  does  not  pass  till  full  com^nsation  is 
made,  section  5,  article  13,  Bill  of  Rights;  section  2250,  Rev.  Stat.,  Giesy 
v.  C  W.  R.  &  Z.  R.  R.  Co.,  4  O.  S.,  308,  or  as  the  court  say,  in  the  case 
just  cited,  page  330;  a  man  is  fully  compensated  for  his  property  when  he 
is  paid  its  full  value,  and  not  before. 

Following  this  principle  the  court  in  the  case  of  A.  &  G.  W.  R.  W. 
Co.  V.  Koblentz,  21  O.  S.,  334,  held  that  the  property  owner  was  entitled 
to  interest  from  and  after  the  time  the  property  was  taken,  although  the 
money  had  been  paid  into  court,  and  was  lying  there,  pending  a  writ  of 
error  taken  by  the  railway  companv.  See  also  City  v.  English,  6  Dec.  R.,972. 
I  think  it  may  safely  be  assumed  as  a  principle  of  law  in  condemnation 
cases,  that  if  the  property  owner  should  waive  the  payment  of  the  sum 
assessed  as  compensation,  for  a  time,  and  allow  the  corporation  to  take  the 
property  and  proceed  with  its  improvement,  he  would  be  entitled  to  inter- 
est from  the  time  the  property  was  taken  possession  of,  for  that  would 
give  him  full  compensation,  no  more,  no  less. 

Applying  the  analogy  to  the  question  under  consideration,  I  think 
interest  shouM  be  allowed  on  the  judgments  from  the  time  the  city  entered 
upon  the  property  to  make  the  improvements,  that  is,  August  i,  1882. 

Kumler,  Ampt  &  Warrington,  for  plaintiff. 
Coppock  &  Coppock,  for  defendant. 


FORMER  COMMON  PLEAS  DECISION. 

In  this  connection  we  give  a  statement  of  this  case,  before  the  common  pleas, 
on  the  trial  referred  to  above,  and  the  charge  of  the  conrt  to  the  jury,  published 
originally,  10  Am.  Law  Rec,  705. 
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[Hamilton  Common  Pleas  Court.] 
CINCINNATI  ( CITY )  v.  WILLIAMS  ET  AL. 

1.  In  improving  its  streets,  a  city  is  not  liable  to  an  abutting  lot  owner,  on 
account  of  a  grade  or  fill,  unless  the  city  has  formerly  fixed  a  grade,  and  the 
owner  has  Improved  his  property  in  conformity  thereto. 

2.  Damages  are  limited  to  the  injury  to  the  improvenients,  whether  they  are 

houses,  fences  or  hedges.  If  these  are  wholly  destroyed,  their  value  deter- 
mines the  amount  of  damages.  If  they  are  only  injured,  tlie  difference  in 
value  is  the  measure.  If  approacaes  .o  the  house  can  be  made,  then  the  ex- 
pense of  the  approaches,  plus  the  difference  in  value,  is  the  measure.  But 
the  sightliness  of  the  place  is  not  property,  nor  is  the  obstruction  to  view. 
Injury  co  the  drainage  of  the  buildings,  but  not  of  the  lot,  may  be  allowed 
for. 

3.  General  benefiits,  which  the  rest  of  the  neigOiborhood  aleo  got,  by   reason  of 

the  improvement  of  the  whole  vicinity,  are  not  to  be  off-set.  But  local 
increase  of  value,  as  by  change  of  slopes,  may  be  deducted. 

4.  Country  owners  have  the  same  rights  in  the  grades  of  adjacent  turnpilceB, 

which  have  t>een  permanently  adopted,  by  improvement  and  long  usage, 
as  city  owners  have  in  the  streets  they  abut;  hence,  when,  by  annexation, 
the  turnpike  becomes  within  the  city,  proprietors  have  the  same  claim 
for  change  of  grade,  as  if  Ks  level  had  been  fixed  by  a  written  resolution. 

On  Marcli  4,  1882,  the  city  of  Cincinnati  filed  its  petition,  setting 
forth  the  proceedings  ot  the  Bsjard  of  Public  Works  and  of  the  common 
council,  which  are  required  by  the  laws  of  Ohio  lor  the  improvement  ot 
a  street,  and  showing  the  necessary  preliminary  steps  for  the  improve- 
ment of  Madisonville  turnpike,  from  McMillan  street  to  Woodbum  ave- 
nue, and  further  showing  that  the  defendants  had  filed  their  claims  for 
damages  with  the  city  clerk,  as  required  by  law,  and  stating  that  the 
ordinance  for  said  improvement  provided  that  the  claims  for  damages 
should  be  made,  and  praying  the  court  to  call  a  jury  for  the  assessment 
of  the  damages  claimed. 

It  appeared  that  the  plans  and  specifications  for  the  improvement 
contemplated  a  cut  in  front  of  the  premises  of  F.  B.  Williams,  varying  in 
depth  from  grade  to  between  eleven  and  twelve  feet ;  and  a  fill  varying 
in  height  from  two  to  seven  feet  in  front  of  the  premises  of  Mrs.  E.  T. 
Swift.  It  further  appeared  that  the  premises  of  each  of  the  defendants 
had  been  improved  with  dwelling-houses  and  appurtenances  in  the  year 
1859,  with  reference  to  the  grade  and  level  of  the  Madisonville  turnpike, 
a  public  road  owned  by  a  private  corporation.  That  the  premises  ot  the 
defendants  were  not  at  the  time  within  the  corporate  limits,  but  first 
became  part  of  the  corporation  of  Wood  burn,  which  corporation  subse- 
quently became  part  of  the  corporation  of  Cincinnati.  It  also  appeared 
that  the  city  of  Cincinnati  had  acquired  the  rights  of  the  turnpiice  com- 
pany in  said  road,  so  far  as  the  corporation  of  Cincinnati  extended. 

The  case  was  submitted  to  the  jury  under  the  following  charge  of 
the  court : 

AvHRY,  J. 

Gentlemen  ok  the  Jury:  You  are  sworn  to  inquire  into  and 
assess  damages  to  private  property  from  the  improvement,  by  the  city, 
of  the  Madisonville  road,  from  McMillan  street  to  Woodbum  avenue. 
The  damages  claimed  are  for  a  fill  in  front  of  the  premises  of  E.  T.  Swift 
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and  for  a  cut  in  front  of  the  premises  of  P.  B.  Williams.  The  inquiry  is 
made  in  advance  of  doing  the  work,  but  is  to  be  determined  upon  the 
same  principles  as  it  would  be  if  the  work  were  done. 

Al  the  outset,  you  are  to  attend  to  the  question  of  the  right  of  an 
abutting  lot  owner  to  recover  for  a  cut  or  fill,  in  front  of  his  premises, 
made  by  the  city  in  grading  its  streets.  There  can  be  no  right  to  recover 
at  all,  except  where  a  lormer  grade  having  been  already  made,  the  prop- 
erty owner  has  conformed  thereto  in  making  his  improvements,  and  is 
injured  in  respect  to  his  improvements  by  the  change. 

A  moment' s-reflection  will  enable  you  to  see  the  reason  of  this.  The 
city  is  owner  of  its  streets  for  public  usages  of  passage,  just  as  much  as 
the  proprietor  of  the  abutting  lot  is  owner  of  his  land.  In  improving 
the  street  for  the  convenience  of  passage,  the  city  is  upon  its  own  prop- 
erty, and,  as  a  general  rule,  the  abutting  lot  owner  cannot  complain  of  a 
cut  or  fill,  any  more  than  one  neighboring  owner  can  complain  of  another 
for  cutting  or  filling  upon  his  own  land.  The  exception  is  where  the 
city  has  fixed  a  grade  and  the  owner  has  improved  his  property  in  con- 
formity, for  there,  being  induced  by  acts  of  the  city,  which  may  be 
regarded  as  conclusive  in  respect  to  what  would  be  required  for  the  pub- 
lic use  of  the  street,  the  owner,  having  made  his  improvements,  will  be 
entitled  to  recover  for  a  change  by  the  city  to  the  injury  of  such  improve- 
ments. In  other  words,  the  general  rule  is  that  the  city  is  not  liable. 
The  exception  is  where  there  has  been  a  former  grade,  and  the  property 
has  been  improved  to  that  grade.  In  that  event  there  will  be  a  liability 
to  the  extent  that  the  improvements  were  injured  by  the  change. 

The.inquiry  must  begin,  therefore,  with  the  question,  whether  before 
1874,  when  the  grade  was  adopted  to  which  the  proposed  improvement 
is  to  be  made,  the  existing  grade  of  Madisonville  road  was  established. 

Prior  to  1873,  that  territory  was  not  within  the  limits  of  the  city. 
The  road  was  under  control  of  a  turnpike  company,  but  country  owners 
have  the  same  private  rights  in  adjacent  highways  as  city  owners  have 
in  adjacent  streets,  and  while  it  may  not  appear  by  any  written  resolu- 
tion or  order,  that  the  grade  of  the  road  to  the  levels  existing  was  fixed, 
yet  if,  by  use  by  the  public  authorities  having  charge  of  the  road,  it  was 
made  to  appear  that  such  levels  had  been  permanently  adopted,  it  would 
be  an  established  grade  within  the  instruction  given  you,  and  an  adjacent 
proprietor,  improving  according  to  that  grade,  would  be  entitled  to 
recover  against  the  city  for  injury  to  his  improvements  by  the  change. 
In  other  words,  the  establishment  of  a  grade  does  not  necessarily  require 
the  passage  of  an  ordinance  or  other  legislative  action,  but  it  may  be 
shown  by  the  nature  of  the  improvement  on  the  surface  of  the  highway, 
under  the  direction  or  sanction  of  the  proper  authorities. 

Leaving  the  question  to  be  determined  by  you,  whether,  within 
these  principles,  the  grade  of  Madisonville  road  tad  been  fixed  prior  to 
the  annexation  of  that  territory  to  the  city,  and  whether  the  parties  had 
conformed  their  improvements  to  that  grade,  the  question  will  be  next, 
if  you  find  for  them  on  that  issue,  as  to  the  amount  of  damages  which 
they  are  entitled  to  recover  for  the  change  now  proposed  by  the  city. 
Unless  you  find  there  was  a  grade  to  which  they  conformed  in  making 
their  improvements,  the  inquiry,  of  course,  is  at  an  end. 
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Leaving,  as  has  been  said,  that  question  to  you,  let  us  take  up  for  a 
moment  the  question  of  amount,  a  question  which,  to  repeat,  will  be 
considered  by  you  only  after  you  have  determined  the  first  question. 

Damages  being  given  only  in  respect  to  improvements  made  in  con- 
formity to  a  grade  established  by  public  authority,  you  will  exclude 
from  consideration  any  improvements  made  after  the  ordinance  of  1874, 
which  changed  the  grade.  The  ground  upon  which  daniac:es  are  given 
at  all,  is  that  the  property  owner  has  been  led  by  the  action  of  the  pub- 
lic authorities  to  take  an  existing  grade  as  established,  and  so,  without 
expecting  change,  been  induced  to  make  his  improvements ;  but  where 
a  change  is  advertised  by  the  passage  of  an  ordinance,  subsequent  im- 
provements made  by  him  are  at  his  risk,  in  case,  when  the  grade  comes 
to  be  made,  he  is  injured. 

Confining,  then,  your  attention  to  improvements  made  prior  to  the 
ordinance  of  May,  1874,  it  may  be  necessary  to  say,  in  the  beginning, 
that  damages  are  to  make  good  the  loss  sustained  by  an  injury.  But 
they  can  only  be  given  in  money,  and  will  be  measured,  therefore,  only 
by  differences  of  value  in  money.  Money  is  the  legal  standard  of 
values. 

Observing,  then,  that  the  right  of  an  abutting  owner  to  recover  for 
change  of  grade  is  limited  to  injury  to  his  improvements,  there  may  be 
two  classes  of  damage:  First,  where  the  nature  of  the  work  is  such  that 
necessarily  part  of  his  improvements  will  be  destroyed.  The  determina- 
tion of  that  class  of  damages  is  e^isy.  For  illustration,  if  this  improve- 
ment is  such  that  the  hedge,  which  is  on  the  line,  and  the  gate  and  posts 
will  be  carried  away,  it  will  be  easy  to  determine  the  loss.  I  mention 
these  merely  to  illustrate. 

The  other  class  is  more  difficult,  but  still  the  damages,  if  any,  are 
to  be  ascertained.  This,  as  has  been  said,  upon  the  assumption  that  the 
first  question  left  to  you  is  determined  in  favor  of  the  parties.  The 
other  class  of  damage  to  property  by  change  of  grade,  consists  not  in 
carrying  away  the  improvements,  but  in  affecting  their  use.  A  house 
upon  a  man's  property  to  which  he  could  get  no  access  from  the  street, 
might  be  valueless.  To  the  extent,  therefore,  that  the  use  of  his  build- 
ings and  improvements  are  affected  by  impairing  the  access  between  his 
property  and  the  street,  if  he  has  a  right  to  recover  for  change  in  the 
street,  he  is  entitled  to  damages. 

How  the  extent  to  which  improvements  are  affected  by  a  change  of 
this  sort  may  be  ascertained,  is  a  question  upon  which  there  is  no  certain 
rule,  but  it  must  be  left  to  your  judgment,  taking  into  consideration 
estimates  and  opinions  of  witnesses,  but  being  in  the  end  your  own  judg- 
ment. Opinions  of  witnesses  in  the  way  of  estimates  of  damages  are 
testimony,  but  only  testimony,  and  it  is  the  proviqce  of  the  jury  to  judge 
of  the  weight  of  testimony. 

Because  there  is  no  certain  rule  by  which  matters  of  this  sort  may 
be  determined,  the  evidence  was  permitted  to  take  a  wide  range.  You 
had  testimony  as  to  value  of  the  entire  property,  and  as  to  differences  in 
value  that  would  be  occasioned  by  the  contemplated  change.  You  hid 
testimony  as  to  the  value  of  the  trees  and  ornamental  shrubbery,  and  of 
the  driveway.  Estimates  were  also  furnished  as  to  the  cost  of  what 
might  be  called  a  retaining  wall,  and  of  a  slope.     That  was  all  compe- 
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tent,  but  is  to  be  applied  by  you  under  instructions  that  the  right  to 
recover  is  limited  to  injury  to  improvements,  and  only  as  bearing  upon 
that  question,  could  testimony  touching  damages  be  received. 

Now,  it  may  be  natural  to  inquire  how  it  can  bear  upon  injury  to 
improvements  to  hear  what  it  will  cost  to  take  away  a  tree,  or  to  dig 
down  a  slope,  or  to  put  up  a  wall.  It  is  only  this  way,  as  may  be 
explained,  for  the  sake  of  example,  by  taking  a  case  where  the  improve- 
ment a  man  has  upon  his  property  consists  of  a  house,  and  there  is  change 
of  gradt,  for  which  he  is  entitled  to  recover,  by  digging  down  in  front  of 
his  house.  The  house  left  upon  the  top  of  the  bank,  inaccessible,  would 
be  valueless,  except,  perhaps,  for  the  material  of  which  it  was  composed, 
and  which,  after  the  house  was  torn  down,  might  be  carried  away.  But 
the  damages  might  not  consist  of  the  entire  value  of  the  house,  because 
it  might  be  possible  so  to  arrange  the  approaches  over  the  ground  that 
the  house  would  be  accessible  and  could  be  used.  In  that  even  it  would 
be  as  valuable  as  before,  except  for  the  depreciation  caused  by  the 
greater  difficulty  of  access,  and  the  damage  would  be  measured  by  the 
diflference  between  the  value  of  the  house  when  the  approaches  were 
made  to  it,  and  the  value  as  it  stood  before,  adding  to  that  the  cost  of 
making  the  approaches. 

Now  the  same  general  principle  may  be  applied  here.  The  recovery 
can  only  be  had  to  the  extent  of  the  damage  to  the  improvements ;  that 
is  to  say,  to  the  extent  that  the  improvements  which  were  conformed  to 
the  grade  as  it  was,  will  be  depreciated  by  the  change.  If  the  ap- 
proaches to  the  improvements,  consisting  of  the  residence  and  buildings, 
may  be  so  arranged  as  to  make  them  accessible  as  before,  the  difference 
would  be  in  the  cost  of  so  making  them  accessible,  together  with  what 
was  necessarily  lost  in  effecting  that  object ;  as,  for  instance,  if  trees  or 
ornamental  shrubbery,  or  lences,  or  driveway  were  required  to  be  re- 
moved. This,  though,  gentlemen,  you  should  observe,  is  only  a  mode 
of  determining  the  true  question.  The  true  question  is  differences  in 
value,  caused  by  the  change  of  grade,  to  the  improvements  made  upon 
the  property. 

One  consideration,  however,  must  certainly  be  excluded  in  comput- 
ing the  amount.  The  sightliness  of  a  man's  place,  that  is  to  say,  the 
appearance  it  presents  from  the  street  in  its  front,  is  of  value,  certainly, 
but  is  not  a  right  of  property  in  the  street.  To  come  upon  the  place  and 
deface  its  appearance  would  certainly  be  injury  to  a  right  of  property, 
but  to  take  away  the  street  from  the  front,  by  lowering  its  grade,  and  so 
rendering  a  view  of  the  premises  impossible,  would  not  be  a  property 
injury  to  the  owner,  any  more  than  if  his  neighbor  should  obstruct  the 
view.  It  is  the  same  with  respect  to  the  view  that  the  situation  of  prop- 
erty affords.  The  right  of  view  of  an  owner  is  certainly  valuable ;  it  is 
one  of  the  peculiar  pleasures  of  property,  but  it  is  not  property  itself. 
There  can  be  no  propel  ty  in  a^view.  The  property  of  the  owner  in  a 
view  extends  only  to  the  limits  of  his  own.  Beyond  that,  each  owner 
has  equal  right.  Any  other  doctrine  would  render  every  improvement 
or  enjoyment,  except  by  one  man,  of  his  property  impossible. 

In  making  up  your  determination  touching  this  question  of  dam- 
ages, you  are  not  to  take  into  account  as  an  offset  against  what  might 
be  otherwise  recovered,  general  benefits  that  migl^t  accrue  from  improve- 
ments in  the  vicinity,  or  from  the  fact  that  this  street,  by  the  very 
change  contemplated,  may  be  made  more  convenient  for  public  passage. 
2    LB       46 
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Benefits  of  that  sort  belong  to  the  public,  and  the  parties  who  are  com- 
plaining are,  as  constituent  parts  of  the  public,  entitled  to  their  equal 
share.  The  question  is  private  property,  and  no  private  property  can 
be  taken,  with  an  offset  against  the  owners  of  the  public  benefits  to 
which  as  citizens  they  are  entitled. 

No  question  can  arise,  then,  as  to  comparison  of  benefits,  except  if, 
in  taking  into  consideration  the  damages  sustained  to  the  improvements, 
you  go  into  the  cost  of  making  the  improvements  as  accessible  as  before, 
It  would  be  proper  to  take  into  consideration  whether,  when  the  access 
is  so  made,  there  has  been  a  value  added,  for  if  a  value  is  added  by  the 
change  oi  the  slopes  of  the  property,  it  should  be  taken  into  account.  In 
other  words,  the  amount  properly  to  be  awarded  would  be  determined  by 
comparing  the  expense  with  any  increase  of  value  from  the  expendi^ 
tures. 

One  other  consideration  to  which  counsel  have  directed  my  attention 
and  upon  which,  therefore,  it  beconies  necessary  to  charge :  The  ques- 
tion of  drainage.  The  right  of  a  property  owner  to  recover  in  respect 
to  his  improvements,  where  he  has  conformed  them  to  an  existing  grade, 
extends  to  an  injury  to  his  drainage  as  well  as  an  injury  in  any  other 
respect.  In  other  words,  I  decline  to  exclude  from  your  consideration 
the  question  as  to  the  effect  upon  the  value  of  the  building  of  Mrs. 
Swift,  caused  by  the  change  of  the  grade  in  front  of  her  property,  in 
respect  to  drainage.  It  is  not  drainage  oi  the  lot,  however,  but  drainage 
of  the  improvement ;  that  is  to  say,  of  the  building,  since  your  inquiry, 
as  I  have  attempted  to  explain  throughout,  is  confined  to  the  buildings* 

The  following  argument  by  F.  M.  Coppock,  Esq.,  was  published 
with  the  toregoing  charge  to  the  jury : 

V 

I. 

THE  RIGHT  OF  RBCOVBJRY. 

It  has  been  laid  down  as  a  well-settied  principle  of  law  diat  a  municipal 
corporation  is  not  liable  in  an  action  for  consequential  injuries  to  private  property 
wliere  tihe  act  complained  of  was  done  under  the  authority  of  a  valid  act  of  the 
legislature,  and  was  done  wRh  reaaonable  care  and  skill.  Dilkm,  Mun.  Oorps.,  see. 
989.  (3d  ed.)  Hence,  "the  courts,  by  numerous  decisions  in  most  of  the  states, 
have  settled  the  doctrine  that  municipal  corporations,  acting  under  the  authority 
conferred  by  the  le>2^slature  to  make,  repair,  or  to  grade,  level,  and  improve 
streets,  if  they  exercise  reasonable  care  and  saill  in  the  perf(Minanoe  of  the  work 
resolved  upon,  are  not  answerable  to  the  adjoining  owner  w^oee  lands  are  not 
actually  taken,  for  consequential  damages  to  his  premises,  unless  there  is  a  pro- 
vision in  the  charter  of  the  corporation,  or  in  some  statute,  creating  the  liability. 
There  is  no  such  liability,  even  though  in  grading  and  leveling  the  street  a  por- 
tion of  the  adjoining  lot,  in  consequence  of  the  removal  of  its  natural  support, 
falls  into  the  highway.  And  the  same  principle  applies,  and  the  same  freedom 
from  implied  liability  exists,  if  the  street  be  embanked  or  raised,  so  as  to  cut  ofiF  or 
render  difficult  the  access  to  the  adjacent  propertv.  And  this  is  so,  although  the 
grade  of  the  street  has  been  before  established,  and  the  adjoining  property  owner 
had  erected  buildings  or  made  improvements  with  reference  to  such  grade."  Dil- 
lon, Mun,  Corp.,  sec.  990. 

This  is,  no  doubt,  the  general  law.  The  reasoning  by  which  it  is  arrived  at 
and  deduced  from  principle  is,  however,  different  in  almost  every  case  in  which 
it  has  been  discussed.  In  fact,  there  is  such  diversity  of  opinion  as  to  the  real 
ground  upon  which  the  rule  of  non-liability  rests,  that  it  may  be  said  the  cases 
agree  only  upon  one  point — that  the  municipal  corporation  is  not  liable. 

The  courts  of  the  state  of  Ohio,  in  full  view  of  the  adjudications  upon  this 
question  in  other  states,  have  come  to  a  conclusion  directly  opposite  to  that  of  the 
current  authorities,  anH,  while  admitting  that  it  is  contrary  to  the  general  rale. 
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hold  that  there  is  a  common  law  liability  of  a  municipal  corporation  for  injuries 
resulting  to  the  abutting  property  owner,  if  he  has  improved  his  property  with 
reference  to  the  grade  of  a  street,  or  road,  or  if  an  unreasonable  grade  la  estab- 
lished to  his  injury,  although  the  injury  occurs  in  the  exercise  ^f  lawful  authority. 
The  course  of  decision  in  Ohio  is  interesting,  if  for  no  other  reason,  because  it 
stands  alone. 

The  question  first  arose  upon  demurrer  to  a  petition  charging  an  illegal  and 
malicious  digging  of  the  street  and  pavement  to  the  injury  of  the  plaintiff.  De- 
murrer overruled — corporation  liable  for  an  illegal  and  malicious  digging.  Good- 
loe  v.  Cincinnati,  4  O.,  500. 

The  same  ruling  was  made  upon  demurrer  to  a  petition  which  charged  an 
illegal  digging,  but  not  alleging  that  it  was  malicious.  Smith  v.  Cincinnati,  4.  O., 
514. 

Where  officers  acting  in  good  faith  under  an  order  regularly  made  by  town 
trustees  for  grading  a  street,  dug  up  and  removed  earth  in  front  of  a  person's 
house  and  lot,  without  doing  any  unnecessary  damage,  or  any  act  except  in  good 
faith  under  the  order,  such  officers  were  held  not  liable  for  injury  sustained  by 
the  individual  by  such  digging.    Scoyil  v.  Oeddings,  7  O.,  pt.  2,  562. 

These  decisiona  of  our  supreme  court  contain  nothing  of  importance  in 
regard  to  the  peculiar  doctrine  held  in  Ohio,  ineamuch  afi  they  are  entirely  in 
accord  with  the  general  current  of  authority,  that  an  illegal  or  malicious  digging 
up  or  grading  of  the  street  to  the  injury  of  the  abutting  owner  is  actionable,  and 
that  the  agents  of  a  corporation  are  not  liable  for  following  out,  In  a  proper  man* 
ner,  the  directiona  of  the  corporate  authorities. 

The  first  instance  of  the  broad  doctrine  of  liability  of  municipal  corpora- 
tions for  consequential  injury,  as  formerly  held  in  Ohio,  occurs  in  a  case  where 
an  action   was  brought  for  cnttine:  Hitches  and  water  courses  in  f«uch  a  manner 
aa  to  cause  water  to  overflow  and  waah  away  plaintifTs  land.    The  court  below 
charged  that  the  act  must  be  either  illegal  or  malicious,  in  order  to  reoover.    This 
was  held  to  be  error.    Upon  this  chcirge  the  court  conaider  that  the  only  ;iues- 
Uon  before  them  was:     "Whetiher  a  corporation  was  liable  to  repair  damages 
for  a  consequential   injury  arising    from   the  exercise  of  its  ordinear  powers." 
They  hold  that  it  is,  and  base  their  holding  on  the  broad  principle  that,  like  an  in- 
dividual, it  can  only  exercise  its  own  rights  in  such  a  manner  as  not  to  injure 
the  rigbts  of  others.    Lane,  C.  J.,  in  deciding  the  case,  acknowledges  that  he  goes 
beyond  the  decisions  in  other  states,  but  declares  that,  in  such  caees,  he  does  not 
look  ao  mtftch  for  precedents  as  to  foNow  out  incoiDte8ta1>le  principles.    He, 
therefore,  distinctly  holds  that  cornorations  are  liable  ^ike  individuals  for  inju- 
ries done,  although  the  act  was  not  beyond   their  lawful   powers.    Rhodes  v. 
Cleveland,  10  O.,  160. 

This  decision  is  the  starting  point  in  the  course  of  adjudication  upon  this 
subject  in  our  state,  and  the  fact  that  it  was  not  a  case  of  simple  digging  down 
or  filling  up  in  frodt  of  the  owner's  premises,  but  involving  a  washing  away, 
which  approaches  very  nearly  to  a  taking,  is  of  importance  as  probably  explaining 
why  the  decision  in  the  next  case,  which  was  based  wholly  on  Cleveland  v.  Rhodes, 
took  the  direction  which  it  did. 

The  action  in  the  case  mentioned  was  against  the  town  council  of  Akron 
for  cutting  down  a  street, whereby  the  house  and  lot  of  plaintiff  suffered  injury. 
BloComb  V.  Akron,  15  C,  474.  It  is  mentioned  as  a  fact  in  the  case,  that  ''no  pre- 
vious grade  had  been  established— no  building  wMh  reference  to  any  grade."  Ths 
court  below  refused  to  give  the  following  charge:  *'If  plaintiff's  property  has 
sustained  a  real  and  substantial  injury  by  reason  of  defendant's  act  in  grading 
the  street,  that  plaintiff  might  recover,  even  though  the  corporate  authorities 
hsfd  acted  strictly  within  their  legal  authority  and  without  any  intent  to  Injure 
the  plaintiff's  property."  This  refusal  was  held  to  be  error.  It  will  be  observed 
that  this  charge,  which  should  have  been  given,  makes  no  reference  to  any  pre- 
vious grade,  or  improving  with  reference  to  any  grade.  Reed,  J.,  says:  "The 
sole  question  In  the  case  is,  whether  a  municipal  corporation  can  be  rendered  lia- 
ble for  an  injury  resulting  to  the  property  of  another  by  an  act  of  such  corpoi  a- 
tion.  strictly  within  the  scope  of  its  corporate  authority,  and  unattended  by  any 
circumstance  of  negligence  or  malice,"  He,  thereupon,  basing  his  judjs^ment  of 
reversal  upon  the  decision  in  Rhodes  v.  Cleveland,  where  the  identical  question 
was  proposed  by  justice  Lane  in  deciding  that  case,  holds  that  corporations,  like 
individuals,    are    liable    for    acts    done    w>thin    the    scope    of    their    lawful   au- 
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thority,  and  adds  as  an  additional  reason,  that  *'if  a  municipal  corporation  for  the 
good  of  all  within  its  limits  sees  proper  to  cut  down  a  street,  it  is  nothing  more 
than  right  that  an  injury  there  done  to  a  single  individual  should  be  shared  by 
all." 

This  same  ca<se  made  a  second  appearance  in  the  Supreme  Court  in  a  pro- 
ceeding in  error  prosecuted  by  the  town  of  Akron,  when  the  former  decision  was 
affirmed.  Akron  v.  McComb,  18  O.,  229.  But  one  matter  of  signal  importance 
appeared  on  the  second  bearinf^  which  was  not  involved  in  the  first  case,  which 
we  find  in  the  judge's  8ta<tement  of  the  facts,  viz:  that  the  plaintiff  below  "had 
made  his  improvement  with  an  express  view  to  the  level  and  grade  of  Howard 
street,  adjoining  which  the  building  stood."  Although  no  note  was  taken  of  this 
fact  in  the  decision  which  follows  its  statement,  it  has  played  an  importaait  part  in 
all  subsequent  decisions  and  is,  we  believe,  the  one  consideration  which  has 
made  a  complete  change  in  the  extent  of  tae  liability  of  oorporationa  as  estab- 
lished by  previous  decisions;  for,  when  once  you  begin  inquiring  whether  the 
owner  has  adjusted  his  imiMrovements  to  a  grade,  looking  to  this  as  a  ground  of 
recovery,  the  question  of  previous  improvements  and  grade  becomes  the  control- 
ling element  in  the  case. 

Hitherto  we  have  heard  nothing  d'scus^ed  by  our  Supreme  Court  as  to  the 
use  of  judgment  and  discretion  in  making  improvements,  or,  in  fact,  of  having 
any  improvements  as  an  element  in  the  question  of  liability,  but  all  the  decision* 
have  been  upon  the  broad  ground  of  an  actual,  substantial  injury.  But  we  now 
enter  upon  a  new  pnase  of  the  discussion  which  was  introduced  by  the  decision  in 
the  case  of  Orawford  v.  Delaware,  7  O.  S.,  459.  and,  from  now  on.  we  hear  as  much 
of  "ordinary  discretion  and  judgment,"  "reasonable  reference,"  "reasonable  and 
proper  grade"  and  the  like,  as  we  did  of  "actual  and  substantial  Injury"  in  the 
previous  cases. 

The  case  of  Crawford  v.  Delaware  is  the  leading  case  in  Oh.o  on  this  sub- 
ject, and  contains  the  only  lucid  statement  of  the  law  that  we  find,  as  modified 
after  the  decision  In  McComb  v.  Akron.  This  case  discloses  a  statement  of  fac^s 
where  an  owner  of  a  lot  had  Improved  it  with  reference  to  an  old  road,  which  was 
not  within  the  corporate  limits  at  the  time  cf  the  improvement,  but  was  afterward 
brought  into  the  city  of  Delaware  and  graded  down  several  feet  in  front  of  plain- 
tiff's premises.  The  charge  to  the  jury  below,  upon  which  were  predicated  the 
proceedings  in  error  in  the  Supreme  Court,  is  quite  long,  but,  inasmuch  as  it  con- 
tains the  suhstt  nee  of  the  law  in  our  s'ate  to-dny.  with  s'-me  slight  modifications 
to  be  hereafter  noted,  we  give  the  substance  of' it  at  length,  separated  into  para- 
graphs for  ease  of  comprehension. 

1  That  a  municipal  corporation,  acting  within  the  scope  of  its  corporate 
powers,  is  not  liable  to  the  owners  of  lots  in  such  corporation  for  injuries  sus- 
tained by  grading  the  streets,  unless  such  grading  be  wrongful. 

2.  That  where  such  corporation,  in  the  exercise  of  its  legal  powers,  makes 
a  reasonable  and  proper  grade  of  its  streets,  without  doing  any  unnecessary  in- 
jury to  the  unimproved  property  along  the  streets  graded;  and  when  such  grading 
is  not  unreasonably,  improperly  or  wantonly  done,  it  is  not  wroo^ul. 

3.  But  when  such  grading  is  unreasonably,  improperly  or  wantonly  made, 
it  is  wrongful,  although  the  property  be  unimproved. 

4.  That  where  the  owner  builds  upon  and  improves  his  lot  with  reference 
to  the  grade  of  a  street,  and  such  grade  is  afterwards  changed  so  that  the  prop- 
erty is  substantially  injured,  such  grading  would  be  wron^^ul,  although  the  grade 
is  a  reasona>ble  one. 

5.  That  where  the  corporation  has  not  fixed  a  grade,  and  none  is  estab- 
lished for  a  street,  and  the  owner  improves  with  referen  e  to  the  then  existing 
state  of  the  road  used  in  front  of  his  lot,  and  uses  ordinary  discretion  and  judg- 
ment in  making  his  improvements  with  reference  to  future  improvements  of  the 
street  and  the  right  of  the  corporate  authorities  to  make  the  same,  and  a  grade 
is  made  to  his  injury,  it  is  wrongful,  although  the  grade  may  be  reasonable. 

6.  But  if  under  the  circumstances  of  the  last  proposition,  he  make  his  im- 
provements without  the  exercise  of  such  judgment  and  discretion,  and  without 
such  reasonable  reference  to  future  reasonable  and  proper  grade  of  the  street,  and 
suoh  reasonable  and  proper  grade  is  made  to  his  injury,  it  is  not  wrongful- 

This  charge,  as  a  whoie,  was  considered  "as  favorable  to  the  plaintiff  as  the 
principles  of  law  would  justify." 
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The  court  in  concluding  their  opinion  sp'cifically  affirm  the  second,  fourth, 
and  fifth  propositions,  assuming,  as  they  did  throughou't  the  opinion,  that  the 
grade  of  an  old-established  road  was  equivalent  to  a  grade  established  by  munici- 
pal authority,  and,  inasmucu  as  tne  third  and  sixth  are  simply  the  converse  of  the 
second  and  fifth,  the  whole  may  be  taken  as  the  law  of  this  the  leading  case  on  tho 
subject  in  our  state.  But  to  this  should  be  added  another,  proposition,  which 
appears  in  the  opinion  of  the  higher  court  for  the  first  time: 

7.  That  if  the  owner  of  a  lot  on  a  street,  the  grade  of  which  has  not  been 
established,  that  is,  where  no  preparation  of  the  surface  of  the  ground  for  public 
travel  has  been  made  which  would  fairly  indicate  permanency,  improves  his  lot,  he 
must  do  so  with  ordinary  care  and  discretion  in  anticipating  a  reasonable  and  proper 
grade,  otherwise  the  establishment  of  such  grade  to  his  injury  will  not  be  wrong- 
ful. 

The  decision  in  Youngstown  v.  Moore,  30  O.  S.,  133,  is  an  afllrmauce  of  the 
fifth  proposition  of  the  charge  in  Crawford  v.  Delaware.  This  was  a  case  where  a 
municipal  corporation  had  adopted  as  a  street  a  county  road,  which  had  been  used 
without  change  of  grade  for  more  than  thirty  years,  and  where  the  owner  of  a 
lot  abuttin)^:  thereon  had  adapted  his  improvements  to  such  road,  which  was  after 
ward  graded  by  the  authorities  to  his  injury.  Held,  that  in  such  case,  if  the  owner- 
had  used  ordinary  discretion,  oare  and  judgment  in  makings:  his  improvements  with 
reference  to  the  road  and  with  regard  to  future  improvememts  of  the  street,  he 
was  entitled  to  a  just  compensation  for  his  injury,  although  the  grade  which  in- 
jured him  was  a  proper  one. 

We  have  in  the  case  of  Akron  v.  Chamberlain  Co ,  34  O.  S.,  328,  one  cir- 
cumstance which  had  not  appeared  before,  viz:  there  was  testimony  tending  lo 
show  that  the  building  in  question,  a  mill,  had  been  built  before  any  grade  liad 
been  established;  that  a  grade  had  afterward  been  established  suitable  to  the  con- 
venience of  the  mill;  and  that  afterward  this  grade  had  been  changed  to  another, 
in  adjusting  the  street  to  which,  t^e  plaintiff  had  been  injured.  This  decision  is 
unfortunate  in  that  it  does  not  give  the  full  charge  upon  which  the  proceedings  in 
error  are  based.  If  we  comprehend  its  full  bearing,  the  first  i;>art  of  the  second 
section  of  tne  syllabus  aflirms  the  fourth  and  fiifth  propositions  of  the  charge 
in  Crawford  v.  Delaware,  as  above  set  forth.  And  the  fourth  and  last  section 
holds  that  the  peculiair  circumstances  of  the  case  fall  within  the  principle  men- 
tioned in  the  first  part  of  the  second  section,  which  would  establish  the  principle 
that  where  one  has  improved  a  lot  with  reference  to  a«reasonable  future  grade 
and  his  anticipations  have  been  realized  by  the  establishment  of  the  grade  for 
which  he  had  prepared,  any  future  change  of  this  anticipated  grade  to  the  injury 
of  the  owner  would  be  wrongful,  and  would  entitle  him  to  a  recovery  in  the  same 
manner  as  if  he  had  otriginally  built  with  reference  to  the  grade  first  established. 
But  the  first  section,  and  the  second  part  of  the  second  section  of  the  syllabus,  in- 
troduce a  new  principle,  or,  rather,  qua]  ify  the  seventh  profposltion  as  laid  down 
in  Crawford  v.  Delaware.  The  law  as  laid  down  in  the  seventh  proposition  in 
Crawford  v.  Delaware  warranted  the  implication,  that  if  an  owner  of  an  unim- 
proved lot  upon  a  street,  the  grade  of  which  had  not  been  established,  used  ordl- 
naoy  care  and  discretion  in  making  his  improvements  with  reference  to  a  future 
grade,  he  would  be  entitled  to  recover,  although  the  future  grade  by  which  he 
was  injured  was  a  reasonable  one.  That  is,  the  implication  here  was  that  the 
reasonableness  of  the  anticipated  grade  at  the  time  the  improvements  were  made, 
governed  the  right  of  recovery.  But  this  is  here  declared  not  to  be  the  law,  and 
that  the  reasonableness  or  unreasonableness  of  the  grade  at  the  time  it  is  estab- 
lished shall  govern.  In  other  words,  the  owner  is  bound  to  anticipate  every  reas- 
onable grade,  and  his  judgment  and  discretion  at  the  time  of  building  will  avail 
him  nothing,  if  before  the  grade  is  established  circumstances  have  so  changed  as 
to  make  reaf^onable  a  lower  or  higher  errade  than  the  one  he  anticipated  and  with 
reference  to  which  he  builL  In  short,  under  such  circumstances,  he  can  not  re- 
cover unless  he  can  show  that  the  grade  as  finally  established  is  unreasonable  at 
that  time.  (1)  Subject  to  this  qualification  of  the  seventh  proposition,  the  law 
remains  as  it  was  left  by  the  decision  in  Crawford  v.  Delawaie,  and  may,  we 
think,  fairly  be  stated  to  be  as  follows: 

(f )  The  decision  in  Akron  vs.  Chamberlain  Co.  can  not  be  looked  upon  as  any  considerable 
contribution  to  the  elucidation  of  this  rather  intricate  subject.  In  fact,  we  believe  its  effect  was 
rather  the  opposite.  We  gather  more  from  the  syllabus  than  from  the  opinion ;  but  we  believe 
It  was  the  intention  of  the  court  to  qualify  the  seventh  proposition  of  the  law  as  laid  down  in 
Crawford  7's.  Delaware,  at  least  so  far  as  to  justify  the  ruling  made  In  Cincinnati  vs.  Penny,  21  O. 
S.,  499,  which  is  based  upon  this  question  of  the  antiolpation  of  the  use  to  be  made  oi  an  unim- 
proved alley. 
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A  municipal  corporation  while  acting  wittiin  the  scope  of  its  legal  authority 
and  with  proper  care,  is  not  liable  for  injuries  to  the  owner  of  abutting  ptroperty, 
occaadoned  oy  digging  down  or  filling  up  a  street  to  make  i<t  conform  to  an  estab- 
lished grade.    To  whica  general  rule  there  are  the  following  exceptions: 

X.  It  is  liable  to  the  owner  of  an  unimproved  lot.  if  the  grade  established 
is  an  unreasonable  or  improper  one. 

2.  It  is  liable  to  the  owner  of  an  Inaiproved  lot,  if  the  owner  has  made  his 
improvements  vrith  reference  to  the  regularly  established  grade  o(  a  street,  and  the 
corporation  changes  suc'.i  grade  to  hts  injury. 

3.  It  is  liable  to  the  owner  of  an  improved  lot,  if  he  has  made  his  Im- 

?rovement6  with  reference  to  the  level  or  grade  of  a  public  way,  fixed  by  the  direc- 
ion  or  under  the  sanction  of  the  proper  authorities,  so  ajs  to  fairly  indicate  per- 
manency, if  such  grade  or  level  be  afterward  chan^^ed  to  his  injury.     (2) 

4.  It  .s  liable  to  the  owner  of  an  improved  loi,  if  he  has  made  his  improve- 
ments with  reference  to  a  reasonable  future  grade  l>efore  any  grade  hajs  been 
established,  first,  if  the  corporation  establish  tne  grade  which  the  owner  antici- 
pated an-d  afterward  change  H  to  his  injury,  or  second,  if  the  corporation  establii^ 
in  the  nrst  instance  an  unreasouAble  grade. 

In  looking  at  the  manner  in  which  the  Ohio  courts  have  arrived  at  their 
present  holding  as  above  noted,  we  find  that  they  have  passed  through  two  pAiaaes 
of  opinion.  In  all  cases  previous  to  that  of  Crawford  v.  Delaware,  we  find  that 
the  general  rule  established  is,  that  a  corporation  acting  within  its  legally  con- 
stituted powers  is  liaole  for  all  eubstantiail  injury  which  occurs  to  an  individual 
by  grading  the  street.  And  this,  upon  the  broad  ground  that  "justice  and  good 
morals"  require  th»t  such  should  be  the  rule.  But  srinoe  the  decision  ot  Craw- 
ford V.  Delaware,  the  question  has  not  been  simply  whether  there  was  an  injury 
which  justice  and  good  morals  required  to  be  c«»tii  pen  sated,  but  whether  the  injury 
is  one  which  the  owner  of  the  propertv  coud.  with  reasonable  judgment,  have 
anticipated.  The  rule  of  general  liability  has  been  changed  to  ti^at  of  general 
non-liability.  Prom  being  liable,  like  individuals,  for  all  acts  which  cause  an  in- 
jury to  another,  although  in  the  exercise  of  lawful  powers,  municipal  corporations 
have  become  liable  only  for  those  acts  which  are  unlawful,  or  done  after  some 
assurance  has  been  griven  which  would  induce  a  prudent  man  to  suppose  that  no 
such  injury  would  occur.  In  short,  the  doctrine  of  liability,  as  now  mantalned,  is 
one  which  depends  upon  circumstances  which  confine  a  recovery  practically  to  a 
single  case — the  change  of  an  established  grade  or  its  equivalent.  We  say  practi- 
cally, for  the  reason  that  it  is  doubtful  whether  the  courts  have  the  power  to 
decla^re  that  unreasonable  which  the  municipal  corporation  has  by  its  action  con- 
sidered reasonable.    See  Dillon  on  Mun.  Corps.,  section  991,  note. 

The  ground  of  the  liabi'lity  as  it  now  exists  in  Ohio  is,  as  we  understand  it, 
this:  The  owner  of  a  lot  of  land  does  not,  sorictly  speaking,  own  the  ground,  but 
shnply  the  use  of  it,  to  the  exclusion  of  everybody  else.  His  proprietoishiip  con- 
sists of  a  bundle  of  rights  which  the  law  secures  to  him  in  order  that  he  may  apply 
tiie  ground  to  the  satisfaction  of  ais  wants — that  he  may  e^joy  it.  All  of  these 
rights  of  user  and  enjoyment  go  to  make  up  the  value  of  the  lot.  If  a  lot  is  sur- 
rounded by  the  property  of  others,  the  ownership  may  be  complete,  but  the  facility 
of  user  is  restricted— the  right  of  access  fails,  and,  hence,  a  part  of  the  value  of  the 
lot.  If  it  is  situated  on  the  public  street,  the  value  is  increased,  because  the  right 
of  access  is  added  to  facilitate  enjoyment.  The  right  of  abutting  owners  to  the 
street  "is  a  private  rigtiit  of  the  nature  of  an  incooTwreal  hereditament,  legally  at- 
tached to  tJheir  contiguous  grounds,  and  the  erections  thereon, — an  incidental 
title  to  certain  facilities  and  franchises,  assured  to  them  by  contracts  and  by  law, 
and  without  which  their  property  would  be  comparatively  of  lltfle  value."  Craw- 
ford V.  Delaware,  7  O.  S.,  469.  Property  in  a  piece  of  ground  may  be  said,  then, 
to  consist  in  law,  1st,  of  the  legal  title  thereto,  which  means  the  right  to  exclude 
others  from  the  use  of  it,  and  2d,  the  right  to  the  unobstructed  use  of  it  yourself. 
The  former  cannot  be  taken  away  without  compensation,  under  the  provision  of 
the  constitution,  but,  if  the  latter  is  gone,  the  former  is  of  no  value.    Hence,  the 

(2)  It  Is  to  be  noted  In  the  matter  of  Rrade  as  used  in  the  decisions  of  our  Courts  that 
they  do  not  contemplate  as  the  only  ^rade  which  is  to  be  deemed  established,  one  which  has  been 
specifically  fixed  by  municipal  or  other  legislative  action  according  to  an  ordained  frradellne; 
but  that  the  use  of  a  road  as  a  perm  inent  passa»?eway  for  the  public  is  suflttcient  to  justify  the 
owner  of  abutting  property  in  accommodating  his  improvements  to  it.  Thus,  the  grade  of  an 
*'old  road."  in  Cravrford  vi.  Delaware,  of  a  "  county  road  "  in  Youngstown  vs.  Moore,  of  a  turn- 
pike road  made  by  a  private  corporation  In  Cincinnati  vs.  Williams,  was  considered  **  estab- 
lished." 
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latter  being  one  o<  the  elememts  wbteh  90  to  make  up  what  we  call  propetrty  in 
land,  it  is  withm  the  spirit  of  the  proyision  of  the  constitution,  if  not  within  the 
letter.  The  conclnsion,  therefore,  is,  that  when  this  right  of  access  from  the 
atjraet,  which  is  one  of  the  elemenits  which  go  to  make  up  the  value  of  a  lot,  has 
been  taken  away  or  rendered  less  convenient,  the  owner  has  been  injured  in  his 
property  rights,  "and  no  curt  phrase  like  damnum  absque  injuria,  can  conceal 
the  invasion  or  Bubstaniial  injuary." 

The  argument  in  the  abstract  is  absolutely  unanswerable.  But  there  are 
other  considerations.  Should  not  something  be  sacrificed  in  order  to  aid  the  pub- 
lic in  carrying  out  its  works  of  improvement?  Here  is  the  real  point  of  difference 
between  the  courts  of  Ohio  and  those  of  other  states.  In  other  states,  the  whole 
righta  of  the  individual  in  this  respect  muat  yield  to  the  public,  while  Ohio  con- 
cedes something,  but  not  all.  If  an  individual  has  an  unimproved  lot  on  a  street 
and  is  injured  in  ^his  property  rights  by  a  change  in  it,  he  must  stand  the  loss  for 
the  sake  of  public  Improvements;  but  if  he  has  been  induced  by  the  public  to  sup- 
pose that  their  demands  for  beneficial  improvement  have  been  satisfied,  and  has 
expended  money  and  labor  in  adjusting  his  premises  to  a  state  of  things  which 
he  could  reasonably  suppose  would  be  permanent,  he  will  not  be  sent  away,  with 
the  empty  conaolation  of  having  made  a  saorlfioe  for  public  good,  but  will  be 
given  a  just  compensation  for  his  loss. 

.    n 

THE  MEASURE  OF  i>AMAaB6. 

It  is  for  injury  to  an  improved  lot  oniy,  that  the  owner  is  ordinarily  entitled 
to  recover  damages  under  the  decisions  of  our  courts.  But  wfaa/t  is  an  improved 
lot?  Aa  to  this  our  courts  have  left  us  in  hopeless  confusion.  A  lot  may  be  im- 
proved by  simply  grading  it  down  or  filling  it  up,  to  make  It  oorreepond  with  the 
level  of  a  street  or  road.  It  may  also  be  improved  by  building  houses,  planting 
trees  and  shrubbery,  etc.  Such  grading  or  filling  may  cost  many  times  as  much 
as  building  a  house  on  a  lot  which  does  not  need  grading  or  filling.  Suppose  an 
owner  has  graded  down  his  lot  ten  feet,  to  make  it  oorrespond  Co  the  established 
grade  of  a  street,  witn  the  intention  of  building  upon  it,  but  before  he  has  done 
so,  the  city  establishes  a  new  grade  for  the  street,  twenty  feet  higher  than  the 
previous  one,  and  fills  up  the  street  to  that  height  fn  front  of  nis  premises,  would 
he  be  entitled  to  recover?  We  beiieve  that  in  all  good  conecience  he  should,  and 
there  is  no  authority  against  the  position.  But  on  the  other  hand  we  know  of  no 
positive  authority  which  holds  that  he  bould.  Certainly  all  the  conditions  of  a 
recovery  have  been  fulfilled.  He  has  idiproved  a  is  lot  with  reference  to  an  estab- 
lisned  grade,  a^^d  that  grade  has  been  changed  to  his  injury.  Our  courts  in 
speaking  of  improvements,  make  use  o<  the  terms  "permanent  structures/'  "build- 
ings," ''erections,"  etc.,  and  speak  of  an  owner  who  "builds  upon  and  improves," 
or  who  uses  proper  judgment  in  "making  improvements  or  erecting  buildings,"  as 
being  entitled  to  recover.  But  they  nowhere  define  what  shall  be  considered  an 
improved  lot  or  what  not.  But,  however  it  may  be  with  a  lot  which  is  not  built 
upon,  if  a  building  has  been  erected,  a  lot  must,  according  to  all  authority,  be 
considered  improved,  and  whatever  other  additions  are  made  for  its  convenient 
use  and  enjoyment,  are  looked  upon  as  additional  improvements. 

But  building  upon  and  improving  a  lot  in  a  large  city  is  quite  a  different 
thing  rrom  building  upon  and  improving  a  lot  in  the  country.  The  improvements 
in  the  city  would  probably  include  simply  a  house  with  Its  necessary  approaches 
— the  building  would  constitute  tne  improvement.  While  in  the  country  they 
would  include  those  additions  which  a  person  would  ordinarily  make  to  fit  up  a 
comfortable  residence,  such  as  buildings,  fences,  trees,  roadways,  outhouses,  cis- 
terns, etc.  The  improvement  of  a  lot  for  business  purposes,  would  probably  in- 
clude other  and  different  items  from  the  improvement  of  the  same  for  puriKwes  of 
residence,  etc.  It  is,  however,  with  an  "improved  lot"  that  we  have  principally  to 
deal,  and,  however  various  the  improvements  may  be,  they  all  become  o(f  im- 
portance when  we  come  to  estimate  the  damage  caused  by  a  change  of  grade. 
And  whatever  these  Improvements  are,  whether  buildings  or  other  incidental  ar- 
rangements of  necessity,  comfort,  or  convenience,  they  become,  by  being  put  upon 
the  lot,  a  par.  of  it;  taeir  value  becomes  a  part  of  its  value,  and  its  value  a  part  of 
theirs.  No  true  valuation  can  be  placed  upon  the  lot  without  taking  them  into 
consideration,  and  no  Injury  can  be  estimated  without  reference  to  them. 

Now  as  to  damages.  The  grade  or  level  of  the  street  or  road  along  the  im- 
proved lot  has  been  changed,  has  the  owner  been  injured?  A  change  has  been 
made,  but  this  does  not  necessarily  cause,  lejfally  an  iniury  to  the  owner.  His 
feelings  may  be  injured  to  see  his  property  changed,  but  for 'this  there  is  no  balm 
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in  law.  Is  his  lot  reasonably  worth  as  much  as  it  was  before?  If  it  is,  he  haa  not 
been  injured,  if  it  is  not,  he  has.  The  value  of  his  lot  before  and  after  the  change 
must,  therefore,  determine  whether  there  has  been  an  Injury,  and  the  difference  in 
value  must  be  the  measure  of  his  damages.  The  measure  of  dfuna^es  then  would 
be,  the  amount  in  money  that  the  premises  are  worth  less.  Immediately  after  the 
change  is  made,  than  they  were  immediately  before.  In  Bueii  v.  Wooster,  19 
Mass.,  372,  the  court  say  that  the  owner  "was  entitled  to  recover  the  diminution 
in  value  occasioned  to  his  property  in  the  condition  it  was  when  the  change  was 
made  from  a  lower  to  a  higherrgrade."  In  Chase  v.  Worcester,  iu8  Mass.,  67,  it  is 
expressed  tnus:  "The  true  nature  of  the  damai;es  is  the  amount  of  the  deprecia- 
tion in  value,  taking  into  consideration  all  the  circumstances  of  the  condition  in 
which  it  was  left  by  the  changes  made  in  the  street." 

This  statement  of  the  measure  of  damages  is  simple  eiiough,  and  would 
be  a  matter  of  easy  computation  if  all  witnesses  would  put  the  same  estimate  on 
the  value  of  property;  but,  in  practice,  the  real  value  which  a  Jury  finally  deter- 
mines upon  must  be  made  up  from  the  most  diverse  opinions  as  to  value,  and  the 
most  different  ideas  as  to  the  effect  of  a  change.  The  task  of  a  Jtu-y  is  one  of  ex- 
ceeding difficulty,  if  conscientiously  performed,  and  one  which  it  has  been  the 
policy  of  the  courts  to  aid  in  the  performance  of,  by  allowing  a  wide  range  to 
testimony. 

There  are  two  lines  of  testimony  which  seem  to  have  been  permitted,  in 
order  to  arriv  *  at  a  just  estimate  of  the  change  in  va'ue:  First,  a  general  inquiry 
as  to  values,  before  and  after  the  change  of  grade;  and  second,  a  special  inquiry 
as  to  the  cost  of  changes  made  necessary  by  the  change  of  grade — both  being 
simply  to  aid  the  Jury  in  determining  the  amount  of  depreciaAicm  in  value. 

As  to  the  first.  A  witness,  who  is  competent,  may  testify  directly  as  to 
what  the  value  of  the  premises  was  immediately  before  and  immediately  after 
the  change  was  made  (1),  but  he  may  not  state  waether  the  property  has  been 
damaged,  nor  the  amount  of  damage  which  the  owner  has  suffered.     (2) 

In  making  this  estimate  of  values,  no  allowance  should  be  made  for  general 
benefits  which  occur  to  all  the  property  along  the  street  by  reason  of  having  a 
more  commodious  thorouglifare  in  front  of  them.  These  are  benefits  which  the 
owner  has  a  right  to  share  with  the  rest,  without  having  the  amount  of  dam- 
ages which  he  may  be  entitled  to  recover  for  injuries  to  him  inddvidually,  and 
which  are  not  shared  by  others,  reduced  by  reason  of  them;  and,  furthermore, 
these  benefits  are  paid  for  in  the  assessment  for  the  improvement,  in  all  those 
states  where  the  cost  of  street  improvements  is  assessed  on  the  abutting  owner. 
Dillon  on  iyiunlcipal  Corps.,  section  625. 

There  is  a  question  involved  in  this  matter  of  comparative  values  which 
is  of  great  importance  to  the  subject  under  consideration.  At  the  foundation  of 
the  claim  for  damages  is  a  loss  in  value.  A  io<s  in  value  as  to  whf«t?  To  the  im- 
provements, or  the  lot  or  to  the  whole?  The  district  court  of  Hamilton  county, 
through  Force,  J.,  Ohatfield  &  Woods  v.  Cincinnati,  7  Ohlc»  Dec.  R.,  Ill,  has  said, 
that  in  case  of  injury,  the  Jury  is  to  be  governed  in  the  amount  of  damages  by  the 
"decrease  in  the  value  of  the  premises."  This  statement  touches'  the  kernel  ol 
the  whole  matter.  It  is  not  the  injury  to  "buildingB'  or  "permanent  etructusres." 
or  "improvements"  alone  that  is  under  consideration  on  the  question  of  com- 
parative valuee,  but  to  the  "premises."  The  question  involved  in  an  inquiry  as  to 
comparative  values  is.  how  much  less  wouid  the  premises  sell  for  in  the  market 
after  the  change  has  been  made.  Not  how  much  less  the  buildings  wouid  sell  tor, 
or  the  "improvements"  would  sell  for,  but  the  lot  with  the  improvements. 

The  buildings  would  be  of  no  value,  except  for  the  materials  of  w4Kd<^  they 
are  composed,  if  separated  from  the  lot,  and  the  lot  would  lose  much  of  its  value 
if  the  buildings  were  taken  away.    It  follows  that  if  the  lot  is  improved,  what> 

fl)  '  Tb*^  court  should  have  admitted  the  evidence  offered  to  prove  the  yalue  of  the  prop- 
erty before  and  after  the  improvement  was  made."  Elgin  vs.  Eaton,  8")  111..  Stt.  It  was  held  m 
Dalzell  vs.  Davenport.  12  Iowa  487.  that  it  wa»  competent  "  for  witnesses  to  state,  in  their  exam- 
ination in  chief,  the  value  of  the  plaintiff's  property  before  and  after  the  change  of  (rrade;  but  it 
is  not  competent  for  them,  on  such  examination,  to  give  their  opinion  as  to  the  effect  ot  such 
change  in  adding  to  or  taking  from  such  values  "  See  also  Atlantic  ft  Great  Western  R.  R.  Co. 
vs.  Campbell.  4  O.  R.>583,  and  Cleveland  &  Pittsburg  R.  R.  Co.  vs.  Ball.  6  O.  S.,573. 

(2)  ''  Was  the  property  of  Mr  Church  injured  or  benefited  by  the  grading  of  1870  ?**  was 
held  an  improper  question  in  Church  vs.  Milwuuk«>e,  SI  Wis  ,  5l2.  Also  in  appropriation  proceed- 
ings, the  question,  "Whnt  in  your  opinion,  is  the  damage  which  Joseph  Ball  will  sustain  by 
reason  of  this  appropriation  ?  *    Cleveland  &  Pittsburg  Railroad  Co  vs.  Ball .  5t).  8.,  57S. 

The  followmg  answers  were  held  inadmis-sible in  Dalzell  vs.  Davenport,  12  la. 437:  "The 
effect  of  filling  in  the  alley  on  Perry  Street  in  ray  judgment,  would  increase  the  value  of  plaio- 
tiff's  property  very  considerably."  "I  never  thought  the  filling  in  the  Htreet  and  alley  w^  an 
injury  to  the  valiie  of  plaintiff's  property  I  thought  it  was  an  improvement.  I  ahould  think  that 
the  alteration  of  the  grade  would  more  than  compensate  for  the  expense  of  flUlng  up  the  lot/^ 


Vol.  IX.  LAW  BULLETIN.  729 

243  City  of  Cincinnati  v.  Williams  et  al. 

ever  injury  occur«,  oocurs  to  the  premises — the  lot  and  improvements.  Any  other 
doctrine,  we  believe,  wou  d  be  subversive  of  those  rights  which  it  has  been  the 
effort  of  our  courts  to  protect.  \v  e  are  cognizant  of  the  fact  that  it  was  charged, 
and  reiterated  in  the  charge,  in  Cincinnati  v.  Williams,  wlilch  precedes  this  dis-* 
cu<sion  that  it  was  damage  to  improvements  only  which  the  jury  were  to  con 
sider.  At  the  same  time,  the  Jury  were  told  that  they  were  to  compare  values. 
Wihat  values?  Of  the  improvements?  The  improvements,  with  some  trifling 
exceptions  where  there  was  an  actual  destruction  by  the  work,  looked  at  simply 
by  themselves,  were  as  valuable  after  as  before  the  change;  and  it  was  only  by 
co&sidering  them  as  part  and  parcel  of  a  beautiful  suburban  home  that  there 
could  be  any  estimate  made  of  the  actual  damage.  No,  it  was  the  depreciation  m 
value  of  the  buildings  and  other  improvements  as  part  of  the  lot  of  ground  on 
which  they  stood  that  was  in  question  in  that  case.  We  believe,  that  any  charge 
which  confines  the  attention  of  the  Jury  to  uhe  injury  to  improvements  alone, 
without  reference  to  their  being  a  part  of  the  value  of  the  ground  on  which  they 
stand,  is  misleading,  and,  in  some  cases,  would  wholly  defeat  the  rights  which 
our  law  secures  to  the  owner  of  a  lot  injured  by  a  change  in  the  grade  of  a  street. 

The  practical  effect  of  holding  that  the  claim  for  damages  shall  be  confined 
to  the  improvements,  is  most  forcibly  shown  by  supposing  the  case  of  a  person 
whose  property  has  been  rendered  valueless  by  the  change  in  grade.  Suppose  a 
person  had  a  lot  on  the  grade  of  a  street,  worth  $1,000  with  a  nouse  on  it  worth 
$800,  and  the  city  fills  up  the  street  to  meet  a  new  grade,  so  high  that  a  man  of 
ordinary  prudence  would  not  take  the  premises  and  pay  the  taxes  on  them — in 
other  words,  renders  them  valueless.  Would  any  reasonable  man  claim  that, 
under  the  decisions  of  our  courts,  such  person  would  be  entitled  to  recover  only 
the  value  of  his  buildings,  $800,  while  he  has  been  actually  damaged  $1,800?     (1) 

There  are,  no  doubt,  cases  where  the  injury  is  principally  to  the  buildings 
or  other  improvements,  as,  for  instance  the  case  of  Akron  v.  Chamberlain,  where 
the  lot  lay  low,  and  the  building  was  built  up  to  anticipate  a  higher  grade,  which 
was  afterward  e^stablished  convenient  to  the  building.  This  jjraHe  wn?  afterward 
changed  a  few  feet  higher,  so  that  access  to  the  building  was  destroyed.  The  lot 
was  probably  little  injured,  but  the  building  was  greatly  damaged.  Perhaps  the 
taking  of  a  part  of  the  buildin>ir  would  have  b'^en  less  injurious  to  the  owner  than 
destroying  the  acoees  to  the  whole.  But  on  the  other  hand,  as  in  the  case  of  Cin- 
cinnati V.  Williams,  the  injury  may  be  principally  to  the  lot  as  improved,  and  the 
buildings  may  be  injured  only  by  the  fact  that  they  form  pant  of  the  lot,  and  the 
whole  is  less  valuable.  The  idea  that  the  claim  for  damages  must  be  confined 
to  injuries  to  improvements,  probably  arises  out  of  a  misconception  of  the  part 
whfcfa  improvements  play  in  this  question.  The  improvements  are  a  condition 
precedent  to  a  clfdm  for  damages — there  can  be  damages  in  law.  In  Ohio,  without 
improvements — but  there  can  be  an  injury  without  im^provements,  and  the  only 
reason  that  there  can  be  no  damages  is,  because  the  courjts  have  held  that  they 
will  not  hear  the  claim,  un'es**  the  fflct  of  their  heinsr  improvements'  is  first  estab- 
lished. But  when  the  fact  of  there  being  improvements  is  established  there  is  no 
authority  for  saying  that  the  damages  shall  be  confined  to  such  improvements. 
On  the  contrary,  we  believe,  the  whole  tenor  of  the  decisions  of  our  Supreme  Court 
is  in  support  of  the  view,  that  when  the  owner  of  a  lot  has  made  improvements, 
and  has  been  injured  iby  a  change  of  grade,  he  will  be  entitled  to  recover  a  Just 
compensation  for  all  the  injury  sustained.  ' 

There  is  a  well-considered  case  in  Iowa  on  this  point,  Datzell  v.  Davenport, 
12  la.,  437.  This  case  involved  the  construotion  of  the  statute  of  that  state  de- 
claring that  when  a  grade  'has  been  established,  and  improvements  have  been 
made  with  referenee  to  it,  and  the  grade  is  altered  "in  such  a  manner  as  to  injure 
or  dimmish  the  value"  of  the  property  improved,  the  "city  shall  pay  to  the  owner 
or  owners  of  said  property  so  injured  the  amount  of  such  damage  or  injury." 
The  court  below  instructed  the  Jury,  that  under  this  statute  they  could  only  con- 
sider the  injury  to  imp>rovements,  viewed  separately  from  the  damages  done  to 
the  lot  This  was  held  to  be  error,  'ihe  court,  Wright,  J.,  say:  "If  the  owner 
had  done  no  act  upon  the  faith  of  the  continuance  of  the  grade  as  established, 
there  would  seem  to  be  no  great  impropriety  in  denying  him  any  possible  damages 
consequent  upon  the  change.  When,  however,  he  builds  or  makes  improv^nents 
according  to  the  grade,  having  acted,  as  he  had  a  right  to  do,  upon  the  supposition 
that  the  grade  would  remain  unchanged,  his  property  is  brought  withm  the  mean- 

(T)  The  writer  is  cofrnizant  of  a  case  tried  In  the  superior  court  of  Cincinnati,  but  wblch  is 
unfortunately  not  reported,  where  a  man  claimed,  and  was  allowed  to  recover  the  value  of  his 
whole  premises  under  circumstances  such  as  supposed,  upon  the  testimony  of  competent 
witnesses,  that  they  would  not  take  the  house  and  lot  after  the  new  street  was  made  and  pay  the 
taxes  on  them. 
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ing  and  terms  of  the  statute.  And  property  as  herein  used,  includes  the  lot,  real 
estate,  the  tenemen<t8,  hereditameiKtB,  ajid  adl  rights  thereto,  and  interests  there- 
in." The  court  further  say:  "There  is  no  reason  in  the  nature  oC  thingis,  to  thus 
confine  the  assessment  of  damages.  When  the  improvefments  are  miide,  they  be- 
come part  of  the  realty.  Much  difficulty  would  necessarily  result  in  every  case 
almost,  in  separating  the  damages  to  the  lot  as  such,  fxxmi  those  to  the  improve- 
ments made  thereon.  U  damages  are  to  be  confined  to  the  improvements,  then 
the  inquiry  arises,  what  are  improvements  within  the  meaning  of  the  act?  •  •  * 
When  damages,  however,  are  treated  us  relating  to  the  entire  property,  lot  as  well 
as  improvements,  all  difficuHy  is  removed^  and  the  law  is  easily  administered." 

But  the  question  as  to  injury  to  particular  improvements  is  of  importance, 
not  as  indicating  that  damages  to  these  alone  is  to  be  considered,  but  in  aiding 
the  jury  in  arriving  at  an  estimate  of  the  amount  of  damages  to  be  allowed,  this 
being  a  convenient  means  of  coming  at  the  damages  to  the  premises.  The  prem- 
ises have  been  damaged,  but  how?  By  litjuring  this  part,  or  tliat  part,  or  the 
other  part;  and  ti^ese  parts  contributing  to  make  up  the  value  of  the  whole,  the 
Jury  may  by  this  means  more  readily  arrive  at  their  final  determination — ^the 
difference  in  the  value  of  the  whole  before,  and  the  whole  after  the  change  has 
been  made.  And  this  leads  us  to  the  other  mode  of  inquiry  Co  aid  the  Jury  in 
their  estimate  oi  the  decrease  in  value. 

Second,  an  inquiry  as  to  the  cost  of  changes  made  necessary  by  the  change 
of  grade. 

This  inquiry  involves  what  would  be  the  expense  which  a  prudent  man 
would  incur  in  putting  the  injured  premuses  in  as  good  a  oonditiom  with  reHereooe 
to  the  new  grade  as  they  were  in  with  reference  to  the  old;  and  assumes  also 
that  it  would  cost  less  than  the  whole  premises  are  worth.  The  cost  of  restora- 
tion has,  in  some  cases,  been  suggested  as  a  possible  measure  of  damages. 
Stowell  V.  Milwaukee,  31  Wia,  523;  Church  v.  Milwaukee,  31  Wis.,  512.  But,  as  a 
general  rule,  it  is  obviously  wrong,  for  in  some  oases  it  would  be  too  broad,  as 
when  it  would  cost  more  to  restore  the  premises  than  they  would  have  sold  for 
in  the  market  before  the  change  wtus  made.  In  other  cases,  it  would  be  too  nar- 
row, as  if  when  the  premises  are  restored  as  much  as  possible,  they  are  still  less 
valuable  than  before  the  change.  The  only  case  in  which  it  would  be  a  Just  meas- 
ure would  be,  where  the  premises  after  the  restoration  are  of  the  same  value  as 
before  the  change  was  made.  In  such  case  a  recovery  of  the  amount  expended 
in  restoration  would  make  the  owner  whole.  But  it  is  prc^^  to  introduce  testi- 
mony to  show  what  the  manner  of  injury  is  or  will  be,  and  what  would  be  a  proper 
and  economical  means  of  restoring  it.  And  upon  such  testimony  being  given, 
the  cost  of  all  those  improvements  which  are  destroyed  by  tKe  change  may  be 
shown,  and,  further,  the  cost  of  any  changes  in  the  lot  or  improvements  which 
it  is  necessary  or  proper  to  make,  to  restore  the  premises,  as  nearly  as  possiUe, 
to  their  original  value.  Thus,  when  such  work  appears  to  be  an  economical  and 
proper  mode  of  restoring  the  premises,  the  cost  of  grading  down,  or  filling  up  the 
lot,  and  lowering  or  raising  the  house  thereon,  in  order  to  make  it  accessible, 
habitable  p/Ud  fit  for  uae,  may  be  shown.  McOarty  v.  St.  Paul,  22  Minn.,  527; 
Church  V.  Milwaukee,  31  Wis.,  512.  In  the  latter  case  the  court  say:  "If  a 
change  in  the  premises  becomes  necessary — as  a  cutting  down  of  the  surface  of 
the  lot,  or  filling  it  up — a  raising  or  lowering  of  the  buil^ngs  and  walks — what- 
ever expense  was  incurred  in  adjusting  the  premises  to  the  same  relative  position 
to  the  street  after  the  change  of  grade  as  before,  was  to  be  allowed."  Under  like 
circumstances,  held  that  a  witness  who  had  examined  and  made  estimates  might 
state  "how  much  it  would  cost  to  cut  down  the  petitioner's  lots  and  build  brick 
basements  under  the  houses,  with  doors,  the  ascent  to  be  within  the  walls,  and 
that  this  would  be  a  reasonable,  proper,  and  economical  use  of  the  estates,  and 
that  it  would  be  necessary  to  do  this  in  order  that  the  estates  should  conform  to 
the  new  grade."    Hartshorn  v.  County  of  Worcester,  113  Mass.,  111. 

But  it  is  not  the  cost  of  such  changes  as  the  owner  may  think  desirable  to 
make,  or  suco  as  would  be  unreasonable  for  the  purpose  in  view,  that  can  be  con- 
sidered; but  such  as  a  prudent  man  would  make,  as  the  most  economical  and 
proper  means  of  restoring  the  premises.  Hence,  the  cost  of  moving  a  house  which 
stood  52J  feet  from  the  street,  and  which  it  was  not  neces^arv  to  move,  was 
held  not  to  be  within  the  rule.    Chase  v.  Worcester,  108  Mass.,  67. 

Upon  proof  being  offered  that  the  construction  of  a  retaining  wall  would  be 
necessary  to  protect  the  lot  on  the  side  against  encroachments  from  the  soil  and 
buildings  on  adjoining  lots,  the  cost  of  such  wall  may  be  shown.  McCarthy  v.  St 
Paul,  2^  Minn.,  527. 
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Also,  the  cost  of  a  protecting  wall  along  the  street.  Bemis  v.  Springfield, 
122  Mass.,  110.  In  tute  case  the  question  as  to  "how  much  it  would  cost  to  erect 
a  protecting  wall  on  the  Bemis  property  on  Lyman  street,"  was  held  competent. 

We  think  it  may  be  stated  as  a  general  rule  upon  whioh  all  authorities 
agree,  that  the  value  of  everything  which  is  either  destroyed  or  injured,  and  the 
coBt  of  all  changes  and  addKions  which  it  is  necessary  to  m«dKe  or  construct,  as 
the  proper,  necessary  and  most  economical  means  of  restoring  the  injured  prem- 
ises, may  be  shown  in  this  inquiry,  in  order  to  aid  the  Jury  in  their  final  estimate. 
This  would  include  houses  and  other  buildings,  trees  and  shrubbery,  fences,  gates, 
roadwaya,  cisternfi,  drains,  etc.  But  the  cost  of  these  Items  does  not  in  itself 
form  a  measure  of  damages,  but  is  only  a  means  of  aiding  the  Jury  in  estimating 
the  difference  in  value.  And,  hence,  if  it  should  be  found  that  aiter  the  premises 
are  restored  as  much  as  may  be.  they  are  still  of  less  value  than  before  the  change, 
this  depreciation  must  be  added  to  the  costs  of  restoration. 

But  how  if  a  value  is  added  ?  In  the  inquiry  as  to  general  values,  only  the 
question  as  to  general  benefits  can  be  raised,  but  here,  in  allowing  for  costs  of 
specific  items  in  restoring  the  premises,  if  it  should  appear  that  by  reason  of  mak- 
ing the  restoration,  a  value  has  been  added,  as,  for  instance,  where  the  grounds 
were  low  and  flat  before  the  change,  and  by  means  of  grading  to  accommodate 
them  to  a  new  grade  of  the  street,  they  have  been  given  a  gentle  slope  which 
insures  them  a  good  djrainage,  so  that  they  would  sell  for  more  in  the  market  than 
before  the  change,  should  an  allowance  be  made  for  this  local,  peculiar  benefit, 
which  the  owner  has  derived,  which  is  not  shared  by  others  along  the  street' 
Our  own  Supreme  Court  has  not  decided  this  specific  question,  but  they  have 
recognized  the  doctrine  of  general  and  special  benefits,  and,  it  seems,  have  evaded 
a  decision  upon  the  allowance  of  the  latter  in  appropriation  proceedings.  Cleve- 
land &  Pittsburg  R.  R.  Co.  v.  Ball,  5  O.  S.,  573;  Little  Miami  R.  R  Co.  v.  Colleit, 
6  0.  S.,  182.  For  discussion  of  general  subject  see  Dillon  on  Municipal  Corpora- 
tions, section  625.  But  in  Cincinnati  v.  Williams  (ante),  the  jury  were  instructed 
to  make  an  allowance  for  such  benefits,  if  any,  by  deducting  the  amount  from  the 
costs  of  restoration.  This  was  certainly  correct.  The  very  nature  of  the  inquiry 
requires  it.  The  Jury  are  trying  to  eetimcbte  the  depreciation  in  value,  and.  to  aid 
them  in  this,  testimony  is  allowed  to  show  what  it  would  cost  to  restore  the  loss 
as  nearly  as  possible.  If  in  this  restoration  a  value  is  added,  certainly  this  must 
be  deducted  from  the  costs  of  restoration,  in  order  to  estimate  the  loss  by  reason 
of  the  change.  Any  other  doctrine  would  lead  to  the  anomaly  of  allowing  the 
owner  to  recover  damages  for  that  which  is  a  benefit  to  him. 

The  resnlt  of  this  second  mode  of  inquiry  may  be  stated  to  be: 

1.  If  after  the  changes  which  a  prudent  man  would  make  to  restore  the 
premises  to  as  good  condition  with  respect  to  the  new  grade  as  they  were  in  with 
reference  to  the  old,  they  are  of  the  same  value  as  before  the  change  of  grade,  the 
reafionaMe  costs  of  such  restoration  would  be  what  the  owner  is  entitled  to  re- 
cover. 

2.  If  under  like  circumstances,  they  are  less  valuable  when  restored,  than 
before  the  change  of  grade,  the  amount  of  this  diminution  in  value  should  be 
added  to  the  costs  of  restoration,  as  the  amount  of  recovery. 

3.  If  under  like  circumstances,  they  are  more  valuable  when  restored  than 
they  were  before  the  change  of  grade,  there  should  be  a  recovery  for  the  difference 
between  the  costs  of  restoration  and  this  increase  of  value  if  less  than  the  costs 
of  restoration,  but  no  recovery  if  more. 


244  ARBITRATION— EVIDENCE. 

[Hamilton  Oommon  Pleas.] 
•MARY  PROQS  v.  E.  P.  BRAjDOrrRBETT,  BXR. 

1.  A  suit  pending  in  one  court  which  aXterwards,  by  the  terms  ai  an  arbitration, 

oeoomes  a  suit  in  another  court,  may  be  found  to  have  been  abandoned  in 
the  original  oourt  where  it  appears  from  the  facts  that  the  parties  so  in- 
tended. 

2.  The  question  of  the  admissibility  of  evidence  admitted  by  consent,  but  subject 

to  objection,  must  be  raised  by  a  motion  to  rule  it  out. 

AVERY,  J. 

The  arbitration  was  authorized  by  section  6093,  Rev.  Stat.    The  preceding 
section  of  the  statute  is  not  overlooked,  and  undoubtedly  the  main  purpose  of  the 

*This  judgment  was  affirmed  by  the  district  court.    See   opinion,  9  Dec.  R.» 
000.     (s.  c,  11,  B.,  117.) 
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law  was  to  provide  for  the  submission,  by  an  executor  or  aduiinistrator,  upon  tlie  first 
preeeQftnien>t  of  a  claim.  But  there  is  no  reajM>n  jrhy^aJthoogh  the  claim  had 
been  rejected  and  suit  brought,  that  mattera  mig^ht  not  by  consent  be  permitted  to 
resume  their  former  poeition. 

The  effect  of  the  submlaelon  waa  a  discontinuance  of  the  pending  suit  in  the 
superior  court.  The  words  "superior  court  of  Cincinnati/'  in  the  title  of  the  ciu&e 
in  the  submission,  and  the  provision,  that  "all  questione  of  laiw  that  arise  shall  be 
at  once  put  in  writing  and  submitted  to  the  oour*  for  decision/'  are  not  over- 
looked. But  the  construction  to  be  adopted  mufit  be  according  to  tihe  apparent 
intention  of  the  parties,  in  which  connection  their  subsequent  acts  are  to  be  con- 
sidered. Morse  on  Arbitrations,  59,  63.  Here  the  paper  was  at  once  filed  in  this 
court,  and  the  case  docketed,  and  the  rule  for  reference  to  the  arbitrators  issued, 
on  praecipe  of  the  executor.  The  greater  number  of  cases  hold  that  submission 
to  arbitration  in  a  pending  cause  works  a  discontinuance.  Morse  oa  ArbitratlonB, 
73,  and  cases  cited.  It  may  be  otherwise,  where  the  apparent  intention  of  the 
parties  In  a  pending  cause  is  plainly  that  the  cauee  shall  remain  on  the  docket, 
and  judgment  on  the  award  be  there  entered.  Heame  v.  Brown,  67  Me.,  156; 
R.  R.  V.  Huggins,  59  Tenn.,  177;  Lary  v.  Good  now,  48  N,  H.,  170. 

In  the  proceed ing6  of  the  arbitrators  there  was  no  error  in  admitting  the 
declarations  of  the  deceased  that  he  intended  the  house  on  John  street  for  the 
plaintiff;  and  as  to  other  evidence  admitted  subject  to  objection,  if  incompetent, 
upon  which  no  opinion  is  expressed,  there  was  no  motion  to  rule  out  and  therefore 
no  error.    Thayer  v.  Luce,  22  O.  S.,  62. 

The  manner  of  the  plaintiff  and  her  two  daughters,  and  o*"  Newell,  the  arbi- 
trator, when  discovered  in  private  conversation  as  detailed  by  the  affidavits  of 
Mrs.  Shaw  and  Thos.  Jeffers,  would  appear  suspicious;  but  in  judging  of  this,  the 
conduct  of  the  affiants  at  the  time  is  to  be  considered.  The  conduct  to  have  been 
expected  of  them,  had  the  occurrences  been  calculated  to  induce  the  impreas'on 
now  sought  to  be  conveyed,  would  have  been  a  refusal  to  go  on  with  the  hearing. 
There  being  no  such  refusal,  it  would  feem  conclusive.  The  parties  if  content  to 
proceed  with  a  knowledge  of  the  fact,  must  be  deemed  to  have  relied  on  the 
strength  of  their  cause,  or  the  capacity  and  firmness  of  the  other  arbitrators,  and 
to  have  waived  the  objection.  Morse  on  Arbitrators,  102,  104;  Pox  v.  Hazelton, 
10  Pick.,  275;  Noyes  v.  Gould,  57  N.  H.,  20. 

The  only  oath  administered  to  the  arbitrators  was  by  a  notary  public,  but 
the  executor,  himself  a  lawyer  and  appearing  as  one  of  the  counsel,  was  present  at 
the  time,  and  made  no  objection,  nor  was  any  made  on  the  ground  that  the  swear- 
ing was  not  by  a  judpe  or  justice,  until  after  the  award. 

This  was  a  waiver.  The  conclusion  follows  from  the  general  course  of  au- 
thority on  the  subject.  In  New  York,  under  a  statute  that  parties  to  an  arbi- 
tration may  agree  that  judgment  of  any  designated  court  shall  be  entered  on  die 
award,  it  is  held  the  oath  to  the  arbitrators  may  be  waived.  Howard  v.  Sexton. 
1  Denio,  440;  S.  C,  4  Oomst.,  157;  Browning  v.  Wheeler,  24  Wend.,  258;  Keleey  v. 
Darrow,  22  Hun..  125.  The  reason  given  is,  that  the  submission  confers  jurlsdic- 
t.on  on  the  arbitrators,  and  omitting  to  swear  them  is  an  irregularity  merely.  In 
Wisconsin,  under  a  statute  the  same  as  that  of  New  York,  there  is  a  similar  hold- 
ing. Hill  V.  Taylor,  15  Wis.,  190.  The  case  was  on  motion  for  judgment  upon  an 
award,  and  the  only  oath  had  been  administered  by  a  notary.  The  holding  was, 
that  the  oath  was  only  intended  to  secure  to  the  parties,  if  either  desired  it.  a 
hearing  and  decision  by  persons  sworn  to  a  faithful  discharge  of  their 
duties,  which  oath  they  might  dispense  with  as  well  as  with  the  oaUi 
to  a  jury  or  witness.  In  Woodrow  v.  O'CJonnor,  28  Vt,  776,  it  was  held, 
that  having  agreed  that  neither  the  arbitrators  nor  witnesses  need  be  sworn, 
the  defendant  could  not  after  the  award  make  the  objection.  In  R.  R.  v.  Alfred, 
4  Brad.,  511,  a  decision  by  one  of  the  district  appellate  courts  of  Illinois,  the  opin- 
ion is  expressed,  although  not  necessary  to  the  case,  that  the  parties  may  waive 
the  requirements  of  the  statute,  and  by  ta<yitly  going  on  with  the  hearing,  before 
unsworn  arbitrators,  shall  be  deemed  to  have  done  so. 

In  New  Jersey,  Louisiana.  Kentucky,  Missouri,  and  Colorado,  an  award  by 
unsworn  arbitrators  is  void.  Inslee  v.  Flagg,  2  Dutch.,  368;  Combs  v.  Ufle,  3 
Green  Ch.,  310;  Overton  v.  Alpha  13  La.  Ann.,  558;  Jackson  v.  Steele,  Stieed.  21: 
French  v.  Moeely,  1  Lltt..  248;  Toler  v.  Hayden  18  Mo.,  399;  Prizzell  v.  Picker.  27 
Mo.,  557;  Hepburn  v.  Jones,  4  Col.,  98. 

In  Missouri,  the  statute  being  a  transcript  of  that  of  New  York,  the  ruling 
of  the  courU  of  that  state,  as  to  waiver,  is  followed.  Tucker  v.  Allen.  47  Mo.,  488. 
The  ruling  is  distinguished,  by  me  courts  of  New  Jersey  and  Colorado,  as  resting 
on  the  New  York  statute.  Inslee  v.  Flagg.  2  Dutch.,  371;  Hepburn  v.  Jonc,  4  Ccl. 
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98.  But  as  pointed  out,  in  Day  v.  Hammond,  57  N.  y.,479,  the  true  ground  is,  that 
the  setting  aside  of  an  award,  proceeds  upon  the  same  principle  as  setting  aside 
judgments  in  equity,  and  involves  the  same  consideration  of  circumstances  of 
estoppel. 

The  statute  prescribes,  that  if  legal  defects  appear  in  the  award  or  other 
proceedings,  the  court  may  set  aside  the  award,  section  56X1,  Rev.  fvtat.;  bat 
this  leaves  it  open,  whether  the  defect  is  one  of  which,  under  the  circumstances, 
advantage  may  be  taken.  In  state  v.  Jackson,  36  O.  S.,  281,  the  holding,  is  that 
to  consticute  an  arbi'tration  under  the  statute  it  is  required,  that  the  arbitrators 
and  witnesses  be  sworn,  and  that  an  oalh  administered  by  a  notary  in  such  pro- 
ceeding is  a  Dullity.  But  upon  a  trial  in  court,  the  aame  thing  might  be  sadd 
of  swearing  the  Jury  and  witnesses,  and  the  question  of  waiver  still  remain. 

The  jurisdiction  of  arbitrators  to  make  an  award,  on  which  judgmen>t  can 
be  entered,  is  special,  created  entirely  by  statute  and  sustainable  only  by  com- 
pliance with  the  statuite.  Morse  on.  Arbitnutors,  44.  Courts  can  only  acquire 
jurisdiction  over  awards,  to  enter  judgment  oa  them,  where  tne  submission  and 
award  are  executed  with  the  formalities  of  the  statute.  Moody  v.  Nelson,  60  111., 
229;  Fairchild  v.  Dolen,  42  Cal.,  125;  Ab'bott  v.  Dexter,  6  Cush.,  108;  Monosiet  v. 
Poet,  4  Mass.,  532;  Steel  v.  Steel,  1  Nev.,  27;  Adams  v.  Hamonon,  10  B.  Mon.,  8. 
But  these  are  cases  of  defect  in  the  execution  of  the  submission,  or  in  the  return  of 
the  award. 

There  is  no  question  here  of  that  kind.  The  agreement  in  writing  signed 
by  the  parties,  with  the  approval  of  the  probate  judge,  as  provided  by  the  stat- 
ute, was  filed  in  this  court,  the  cause  docketed  snd  the  rule  referring  the  con- 
troversy to  the  persons  selected,  issued  by  the  clerk.  iSeetions  6093,  6095,  Rev. 
Stat.  This  made  a  cause  pending,  and  conferred  jurisdiction.  The  reason  is  the 
same  as  In  other  cases  of  reference,  for  dtsregArding  the  omiesion  of  an  oath, 
tacitly  consented  to  by  the  parties.  Newcomb  v.  Wood,  97  U.  S.,  581;  Browning 
V.  Marvin,  5  Abb.,  N.  C,  285;  Nason  v.  Luddington,  56  How.,  172;  Board  of 
Supervisors  v.  Bhlers,  45  Wis.,  281;  Allen  v.  Francis,  9  Jur.,  691. 

The  exceptions  to  the  award  are  overruled  and  judgment  may  be  entered. 

Jordan,  Jordan  ft  Williams,  for  pHaintlff. 

E.  P.  Bradstreet  and  A.  J.  Cunningham,  for  defendant. 


245  SPECIFIC  PERFORMANCE. 

[Superior  Court  of  dncinnatl,  General  Term.] 

STEPHEN  COLES  v.  MABOL*A  L.  KEARNEY. 

An  executrix  vested  with  absolute  power  of  sale  signed  in  her  own  name,  without 
reference  in  terms  to  suoh  power,  a  contract  toconvey  all  of  a  certain  lot  be- 
longing to  her  testatrix,  in  fee  simple,  free  of  all  encumbrance.  There  were 
debts,  but  no  personal  assets  to  pay  them.  By  the  same  will  she  was  also  de- 
visee in  her  own  right  of  an  undivided  half  of  such  lot:  Held,  that  it  was  not 
necessary  to  bind  her  to  convey  by  virtue  of  such  power  as  executrix  the 
entire  estate  of  her  testatrix  that  she  should  si^n  such  contrart  as  executrix 
or  expressly  refer  to  such  will,  her  intention  toexetcise  such  power  being 
manifest  from  the  nature  of  her  undertaking  and  her  individual  Inability  to 
perform  it. 

Harmon,  J. 

One  Alice  A.  Smith,  the  owner  of  a  house  and  lot,  devised  the  same 
to  defendant  one  undivided  half  absolutely,  the  other  in  trust  for  one 
Mary  Thompson,  defendant  was  also  nominated  and  appointed  executrix 
of  the  will  which  was  probated  May  27,  1879,  and  is  still  acting  as  such 
executrix. 

As  executrix,  if  not  as  trustee,  defendant  was  invested  by  the  will 
with  full  and  unqualified  power  to  sell  said  property  without  order  of 
court  at  public  or  private  sale. 

On  November  29,  1881.  she  in  her  own  name  entered  into  a  written 
contract  with  plaintiff  reciting  that  she  had  sold  and  agreeing  to  convey 
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to  him  for  $1,775,  to  be  by  him  paid,  all  of  said  lot,  with  the  improve- 
ments, in  fee  simple  and  clear  of  all  encumbrance.  There  then  were  and 
still  are  debts  of  said  estate  amounting  to  nearly  $400  and  no  personal 
assets  with  which  to  pay  them ;  and  during  the  negotiations  resulting  in 
such  contract  she  informed  plaintiff  that  she  was  compelled  to  sell  said 
property  to  pay  such  debts. 

The  action  is  for  specific  performance,  defendant  as  executrix  being 
also  made  a  party.  As  executrix  defendant  does  not  plead,  but  personally 
she  answers  admitting  the  making  of  such  contract  and  offering  as  »he 
offered  before  suit  a  deed  conveying  said  property  to  plaintiff  executed 
in  her  individual  capacity  only.  It  is  re-^erved  upon  bill  of  evidence  dis- 
closing the  facts  above  stated  and  the  further  fact  that  by  tender  and 
otherwise  plaintiff  has  complied  with  all  conditions  upon  his  part. 

It  is  contended  for  defendant  that  as  the  contract  contains  no  refer- 
ence to  the  will  nor  to  the  power  therein  conferred  upon  her,  and  is  not 
signed  by  her  as  executrix,  she  is  not  bound  thereby  to  exercise  such 
power  in  making  her  deed,  either  by  reference  thereto  or  by  executing  it 
as  executrix,  that  all  plaintiff  can  lawfully  demand  is  what  she  offers — 
her  simple  individual  deed.  Plaintiff  upon  his  part  contends  that,  as  she 
can  comply  with  her  con'ract  only  by  exercising  the  power  of  sale  con- 
ferred by  the  will,  he  is  entitled  to  a  deed  properly  executed  for  that 
purpose. 

We  have  been  cited  to  no  reason  or  authority  and  are  aware  of  none, 
which  requires  the  application  to  powers  conferred  upon  executors  of 
principles  different  from  those  which  apply  to  powers  conferred  upon 
others.  An  executor  is  simply  a  trustee  to  be  distinguished  from  other 
trustees  only  by  the  manner  of  his  appointment  and  the  specific  duties 
imposed  by  statute. 

Whatever  one  may  lawfully  do  he  may  by  contract  oblige  himself  to 
do.  The  only  difference  when  a  trustee  so  contracts  with  reference  to 
the  trust  property  is  that  the  court  before  requiring  performance  will 
inquire  whether  the  contract  is  in  violation  or  in  furtherance  of  the  trust. 
Hill  on  Trustees  *  p.  509. 

Defendant  here  had  by  the  will  full  power  to  sell,  the  existence  of 
debts  without  personal  assets  to  pay  them  required  the  exercise  of  such 
power,  and  there  is  no  suggestion  in  the  record  of  any  collusion* 
overreaching,  or  inadequacy  of  price.  So  that  if  the  obligation  of  the 
contract  was  that  defendant  would  exercise  the  power  so  vested  in  her 
there  is  no  reason  why  she  should  not  be  required  to  do  so. 

Intention  to  execute  a  power  is  not  necessarily  to  be  indicated  by 
direct  reference  to  it,  and  we  see  no  difference  between  reference  in  the 
body  of  an  instrument  and  that  by  the  form  of  signature.  It  is  sufiBcient 
if  the  property  which  is  the  subject  of  the  power  be  described  and  th*^ 
relations  of  the  persons  to  the  property  be  such  that  the  instrument  will 
fail  unless  it  be  considered  an  execution  or  attempted  execution  of  the 
power.  Bishop  v.  Remple,  11,  O.  S.,  277 ;  2  Perry  on  Trusts,  section 
611,  c. 

Applying  this  principle  here  it  is  argued  that,  defendant  being  indi- 
vidually vested  with  an  interest  in  the  property,  her  contract  has  subject- 
matter  upon  which  to  operate  without  going  further.  But  her  individual 
title  is  only  to  an  undivided  one-half  of  the  property  and  is  subject  to 
defeasance  by  the  assertion  of  her  power  of  sale  as  executrix  which  pay- 
ment of  the  debts  requires,  while  her  contract  is  to  convey  all  the  prop- 
erty, in  fee  simple,  free  of  encumbrame.     It  would  be  sticking  in  the  bark 
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to  hold  that  such  a  '^ontract  would  be  satisfied  by  her  conveyance  as 
devisee  dimply.  If  she  had  an  estate  in  the  entire  property  such  as  a  life 
estate  or  conditiovial  fee  and  had  undertaken  simply  to  make  a  convey- 
ance of  the  property  without  reference  to  the  extent  or  character  of  the 
title,  such  argument  would  prevail.  But  to  the  penetrating  vision  of  a 
court  of  equity  the  two  undivided  halves  of  this  property  are  the  same 
as  two  different  lots,  in  this  regard.  As  to  one  of  them  the  contract  can 
have  no  effect,  and  as  to  the  other  not  the  effect  indicated  by  its  terms, 
unless  it  be  held  to  be  an  agreement  to  exercise  the  power  of  sale  given 
by  the  will.  And  a  contract  to  convey  fairly  made,  will  be  enforced  in 
equity  as  a  defective  execution  of  a  power  to  convey.  2  Sugden  on 
Powers  *  p.  116 ;  2  Chance  Powers,  section  2911 ;  Watermann  on  Spe- 
cific Performance,  section  387. 

We  think  the  error  of  counsel  for  defendant  lies  in  assuming  that 
Marbola  L.  Kearney  and  Marbola  L.  Kearney,  executrix,  are  two  distinct 
persons.  There  is  only  one  person — she  who  was  served  with  summons, 
who  retained  the  learned  counsel,  who  appears  in  court.  It  is  this  person 
upon  whose  will  the  decree  of  the  court  is  to  operate,  upon  whose  body 
the  penalty  for  disobedience  thereof  would  be  visited,  whose  private  seal 
would  be  affixed  to  the  deed  conveying  the  p-operty  vested  in  her  as 
executrix,  who  would  individually  owe  service  and  make  livery  of  seizin 
under  the  old  common  law.  Being  satisfied  that  that  person  has  fairly 
bound  herself  by  her  contract  to  exercise  for  plaintiff  a  power  which  it  is 
admitted  she  possesses  and  which  the  fulfilment  of  her  trust  requires  her 
to  employ,  the  order  of  the  court  should  be  that  she  do  it. 

In  Graham  v.  Oliver,  3  Beav.,  124,  an  action  for  specific  performance, 
defendant  had  contracted  to  sell,  as  absolute  owner,  property  part  only  of 
which  he  so  owned,  and  part  of  which  he  held  as  tenant  for  life  with 
power  to  direct  trustees,  who  held  the  fee,  to  convey ;  and  a  reference 
was  ordered  to  ascertain  whether  by  application  to  them  he  could  make 
a  good  title.  See  also  Thomas  v.  Dering,  1  Keen  *  p.  729,  and  Waterman 
on  Specific  Performance,  section  127. 

If  one  having  power  to  call  upon  others  to  convey  may  be  ordered 
to  do  so,  certainly  one  having  the  power  herself  in  whatever  capacity 
may  in  a  proper  case  be  required  to  use  it. 

But,  it  is  said,  if  the  writing  sitj:ned  by  defendant  individually  have 
this  effect  as  a  contract,  a  deed  executed  in  like  manner  would  have  a 
similar  effect  as  a  conveyance,  and  as  defendant  offered  this  before  suit, 
and  still  offers  it,  there  is  no  occasion  for  a  decree.  K  we  agree  that  the 
deed  offered  would  in  fact  have  such  effect,  it  does  not  follow  that  in 
offering  it  defendant  has  tendered  full  compliance.  Greater  formality 
and  precision  are  expected  in  a  deed,  which  remains  a  permanent  link  in 
the  chain  of  title,  than  in  a  memorandum  contract ;  and  plaintiff  is  enti* 
tied  to  have  the  intention  to  exercise  the  power  plainly  expressed  in  his 
deed — ^to  have  not  only  the  title  but  also  the  unquestionable  evidence  and 
muniment  thereof. 

The  same  controversy  which  now  exists  concerning  the  contract 
would  be  possible  concerning  the  deed  so  offered,  and  the  wise  policy  of 
avoiding  multiplicity  of  suits  requires  us  to  determine  it  now. 

The  same  reasoning  we  have  employed  with  reference  to  the  effect  of 
the  contract  applies  to  it  considered  with  reference  to  the  statute  of 
frauds. 

Decree  for  plaintiff. 

Force  and  Worthingtou,  JJ.,  concur. 
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[Van  Wert  District  Court.] 

Moore,  Hughes  and  Owen,  J  J. 

CHICAGO  AND  ATLANTIC  RY.  CO.  v.  H.  C.  WILLIAMS  ETT  AL. 

1.  In  a  proceeaing  under  the  statute  by  a  railroad  company  to  appropriate  lands 

for  its  rigrht  of  way;  it  is  competent  for  such  compctny  to  give  in  evidence 
to  the  jury,  for  its  consideration  in  determining  the  question:  "How  much 
less  valuable  the  remaining  portion  of  said  prc^erty  will  &>e  in  oouiequence 
of  such  appropriation/'  any  facts  tending  to  show  the  present  condition,  of 
such  remaining  portion,  and  that  the  same  will  neoessarfly  receive  special 
local  benefits  consequent  upon  the  construction  of  the  road. 

2.  In  such  case  it  is  error  to  refuse  to  charge  the  Jury — that  special  benefits  sucb 

as  accrue  solely  to  the  owner  of  the  land  frcnn  wliich  the  right  of  way  is 
taKen,  as  when  the  excavation  of  the  railroad  track  has  the  effect  to  better 
drain  and  reclaim  wet  and  swamp  lands  and  to  render  tnem  more  vuluable, 
should  be  taken  into  conei deration  by  the  jury  in  determining  liow  much 
less  valuable.  If  any,  the  lands  not  appropriated  are  by  reason  of  the  appro- 
priation. 

Error  to  llie  Court  of  Common  Pleas  of  Van  Wert  county,  Ohio. 

The  plaintiff  in  error,  the  plaintiff  below,  commenced  action  in  the 
probate  court  under  the  appropriation  laws,  to  appropriate  a  strip  of  land, 
through  premises  owned  by  the  defendant,  for  right  of  way. 

The  peliminary  steps  having  been  taken,  a  jury  was  empanelled,  to 
determine  the  compensation  due  to  the  defendant  and  to  assess  the  dam- 
ages resulting  to  the  residue  of  the  land,  by  reason  of  the  appropriation. 

The  jury  returned  a  verdict  for  the  defendant,  finding  the  value  of  the 
land  appropriated  to  be  $283.33  J  *^^  damages  to  the  residue  of  the  defend- 
ant's land  by  reason  of  the  appropriation  to  be  $1,489.32;  and  the  value  of 
a  barn  which  stood  on  the  land  appropriated,  to  be  $1,137.50.  On  this 
verdict  the  probate  court  rendered  judgment. 

Motion  to  vacate  the  judgment  and  set  aside  the  verdict  was  made 
and  overruled,  and  exception  to  the  ruling  noted  by  the  plaintiff,  who 
then  presented  his  bill  of  exceptions,  which  vias  allowed,  signed,  sealed 
and  made  a  part  of  the  record  in  the  case. 

A  petition  in  error  was  then  filed  by  the  plaintiff,  in  the  court  of  com- 
mon pleas,  to  reverse  said  judgment  and  order  of  the  probate  court.  At 
the  January  term,  1883,  of  said  court,  the  judgment  of  the  probate  court 
was  affirmed. 

The  plaintiff  in  error  then  filed  his  petition  in  this  court,  assigning  as 
error  the  affirmance  by  the  court  of  common  pleas,  of  the  judgment  of  the 
probate  court. 

To  state  the  question  of  law  involved  in  the  case,  it  appears  from  the 
bill  of  exceptions  that  the  defendant  "gave  evidence  tending  to  prove  the 
value  of  the  premises  exclusive  of  all  benefits  from  the  proposed  improve- 
ment; also  evidence  tending  to  prove  the  value  of  the  lands  appropriated; 
also  evidence  tending  to  prove  that  the  remaining  portion  of  the  lands  not 
taken  would  be  of  less  value  by  reason  of  the  appropriation,  and  tending 
to  prove  the  amount  it  would  be  diminished  in  value." 

The  plaintiff  also,  "gave  evidence  tending  to  prove  the  value  of  the 
said  premises  in  the  petition  described  irrespective  of  any  benefits  to  be 
derived  from  said  proposed  improvement;  also  tending  to  prove  the  value 
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of  the  lands,  actually  appropriated,  and  the  value  of  the  premises  subject 
to  the  appropriation." 

"The  said  plaintiff  also  called  Spottswood  Dandridge,  who  amongst 
other  things,  testified  that  he  was  a  civil  engineer  by  profession,  and  that 
he  was  the  resident  engineer  of  the  company,  and  that  he  had  surveyed 
and  leveled  the  line  of  plaintiff's  road  through  the  lands  in  controversy." 
The  said  plaintiff  propounded  the  following  to  said  Spottswpod  Dand- 
ridge, to- wit: 

**In  the  construction  of  the  road,  wnat  will  be  its  effect  upon  the 
drainage  of  Mr.  Williams'  (the  defendant's  land?" 

"By  which  question  the  said  plaintiff  expected  to  prove  that  the 
ditches  necessarily  made  in  the  construction  of  the  road  would  drain  and 
make  dry  the  lands  of  Williams  which  were  otherwise  wet — and  to  which 
question  the  defendant  objected,  and  the  court  sustained  the  objection. 
To  wnich  ruling  the  plaintiff  by  its  counsel  then  and  there  excepted. 

Also  the  following  question: 

**What  is  the  nature  of  Mr.  Williams'  land  and  what  would  be  the 
effect  of  the  making  of  the  ditches  and  of  the  grading  of  the  road  upon 
such  land?" 

"Intending  thereby  to  prove  by  the  witness  that  the  land  of  Williams 
was  wet  and  swampy  and  that  the  grading  and  ditching  would  necessarily 
benefit  said  lands.  But  the  said  defendants  objected  to  said  question,  and 
the  court  sustained  the  objection,  to  which  the  plaintiff  then  and  there 
excepted." 

Likewise  was  asked  of  the  same  witness  the  following  question: 

"Taking  into  consideration  the  contour  of  the  line  of  the  road,  you 
may  state  whether  or  not  the  making  of  the  road  would  necessarily  drain 
and  benefit  the  land  of  Mr.  Williams — of  the  defendant  in  the  case?" 

"The  plaintiff  thereby  expecting  to  prove  by  said  witness,  that  the 
contour  of  the  line  of  the  road  was  such,  that  it,  of  necessity,  would  drain 
the  wet  and  bad  lands  and  reclaim  the  same.  But  the  said  defendant 
objected  to  safd  question  and  the  court  sustained  the  objection.  To 
which  ruling  the  said  plaintiff  by  its  counsel  then  and  there  excepted." 

The  plaintiff  also  requested  the  court  to  charge  the  jury  as  follows, 
to-wit : 

"Special  benefits,  such  as  accrue  solely  to  the  owner  of  the  lands  from 
which  the  right  of  way  is  taken,  as  when  the  excavation  of  the  railroad 
track  has  th^  effect  to  better  drain  and  reclaim  wet  and  swamp  lands,  and 
to  render  them  more  valuable,  should  be  taken  into  consideration  by  the 
jury  in  determining  how  much  less  valuable,  if  any.  the  lands  not  appro- 
priated, are  by  reason  of  the  appropriation." 

"Which  charge,  the  court  refused  to  give,  and  to  which  refusal  the 
plaintiff  then  and  there  excepted." 

J.  N.  Alexander  and  F.  L,  Hammer,  for  plaintiff  in  error. 

Counsel  for  plaintiff,  in  argument,  cited  the  following  authorities: 

Fremont,  Elkhorn  &  Missouri  R.  R.  Co.  v.  Whalen  S.  C.  Neb., 
cited  in  2  O.  L.  J.,  273;  Railway  v.  Longworth,  30  O.  S..  108:  Railway  v. 
Railway,  30  O.  S.,  604;  Railway  v.  Ball  5  O.  S.,  568:  4  O.  S.:  6  O.  S. 

Price  &  Sweet,  for  defendants,  cited:  Railroad  v.  Ball,  supra;  Pierce 
on  R.  R's.,  210-214.  Giesey  v.  Railroad  Co.,  4  O.  S.,  308;  Hatch  v.  Rail- 
road, 18  O.  S.,  92;  Railway  v.  Railway,  supra:  22  Am.  Rep.  220;  4  Am. 
Rep.,  509;  20  Am.  Rep.  220. 

2  L.  B.        47 
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MOORE,  J. 

The  record  presents  two  questions  for  determination.  First — That 
the  probate  court  erred  in  its  refusal  to  admit  certain  evidence  offered  by 
the  plaintiff,  tending  to  prove  that  the  residue  ot  the  defendant's  land 
through  which  the  railroad  was  to  be  constructed  was  of  such  character 
that  it  required  and  would  be  benefited  by  drainage  and  that  the  ditches 
that  would  be  made  in  constructing  the  road-bed,  would  necessarily  afford 
such  drainage  and  be  of  such  benefit.  This  was  sought  to  be  proved  by 
the  civil  engineer  who  had  knowledge  of  the  line  of  the  road  and  the  effect 
the  making  of  the  road-bed  would  have  on  the  adjacent  lands.  It  was  not 
and  could  not  be  claimed  that  such  evidence  should  be  admitted  to  reduce 
the  compensation  for  the  land  actually  taken,  but  only  for  the  purpose  of 
reducing  the  amount  of  the  damage  to  be  awarded  for  injury  to  the  resi- 
due of  the  same  tract  of  land  owned  by  the  defendants. 

The  question  as  presented  in  the  case  at  bar  has  not  been  directly 
passed  upon  by  the  supreme  court  of  our  own  state. 

It  appears  from  the  record  that  the  defendants  were  permitted  to  give 
evidence  tending  to  prove  that  the  remaining  portion  of  the  same  tract  of 
land  owned  by  the  defendants  from  which  the  appropriation  was  made, 
would  be  of  less  value  by  reason  thereof  and  tending  to  prove  the  amount 
it  would  be  diminished  in  value.  This  evidence  was  properly  admitted. 
When  we  come  to  consider  the  findings  th2  jury  were  called  upon  to 
make,  under  the  oath  required  by  the  statute;  First,  the  compensation  to 
the  owner  by  reason  of  the  appropriation  irrespective  of  any  benefits  from 
the  improvement.  Second — that  in  assessing  any  damage  that  may  occur 
to  the  property  owner,  ascertain  how  much  less  valuable  the  remaining 
portion  of  such  property  will  be  in  consequence  of  the  appropriation. 

It  seems  that  it  would  be  proper  and  necessary,  that  the  jury  should 
know  the  condition  the  residue  of  the  defendant's  tract  of  land  would  be 
left  in  after  the  railroad  was  made.  Suppose,  for  instance,  the  civil  engi- 
neer was  called  as  a  witness  by  the  defendants,  to  establish  the  fact,  that 
the  road-bed  would  be  so  constructed  as  to  dam  up  the  water  and  cause  it 
to  flow  back  upon  the  remainder  of  the  defendant's  land  to  its  injury. 
Would  it  be  claimed,  that  such  condition  could  not  be  proved? 

If  so,  would  it  not  be  for  the  purpose  of  intelligently  informing  the 
jury  as  to  the  condition  the  defendant's  tract  of  land  would  be  left  in  so 
that  the  extent  of  the  injury  to  such  tract  could  be  ascertained  and  dam- 
ages awarded  accordingly? 

I  think,  with  equal  propriety,  and  for  the  same  purpose,  it  can  be 
shown  that  the  residue  of  the  defendant's  tract  of  land  is  low  and  w^et  and 
requires  drainage,  and  that  the'  construction  of  the  road  will  necessarily 
drain  the  same  and  leave  it  in  a  good  condition  for  cultivation. 

It  will  show  its  condition  as  caused  or  produced  by  the  improvement 
Such  benefit  so  produced  is  local  and  incidental  to  the  tract  of  land  from 
which  the  appropriation  is  made.  A  general  benefit  such  as  is  common 
to  all  lands  along  the  line  of  the  road,  as  for  instance  its  enhanced  value 
by  reason  of  increased  facilities  of  transportation,  etc.,  are  not  to  be  con- 
sidered, but  it  can  hardly  be  claimed  that  such  benefit  of  which  we  have 
been  speaking  and  as  claimed  on  the  part  of  the  plaintiff  comes  within  this 
class. 

There  appears  to  have  been  no  question  made  by  the  courts,  but  that 
where  a  local  incidental  benefit  is  blended  with,  or  has  an  immediate  con- 
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nection  with  a  local  incidental  injury,  the  benefit  will  be  taken  into  consid- 
eration in  order  to  estimate  the  extent  of  the  injury  to  the  residue  of  the 
property.  .  This  principle  is  discussed  at  some  length  by  Judge  Hartley  in 
the  case  of  the  C.  &  P.  R.  R.  Co.  v.  Ball,  5  O.  S.,  568.  The  court,  how- 
ever, leaves  undertermined  the  question  made  in  this  case. 

In  Railway  v.  Longvvorth,  30  Q.  S.,  108.  The  court  say:  "Keeping 
in  mind  the  general  rule  applicable  to  all  actions  for  compensation  or  dam- 
age, that  it  is  the  actual,  as  distinguished  from  any  speculative  loss  that 
must  guide  the  jury,  we  think  that  any  facts  calculated  to  fairly  enhance 
the  value  of  the  property,  or  increase  the  damage  to  the  residue  of  the 
tract,  may  be  shown  by  the  owner,  and  that  on  the  other  hand  it  is  equally 
competent  for  the  railroad  company  to  show  the  converse  for  the  purpose 
of  reducing  the  recovery." 

The  supreme  court  of  Nebraska  in  a  late  decision  in  the  case  of  the 
Fremont,  Elkhom  &  Missouri  Valley  R.  R.  Co.  v.  Whalen:  Held,  "Es- 
pecial benefits  may  go  to  reduce  the  damages  to  what  remains  of  the  land, 
but  cannot  be  set  off  against  the  value  of  the  part  taken." 

1  herefore,  looking  to  the  issues  to  be  submitted  to  the  jury,  and  in 
the  light  of  the  authorities  so  far  as  the  question  involved  has  been  deter- 
mined, we  are  of  opinion  that  the  evidence  sought  to  be  introduced  was 
competent  and  relevant  as  tending  to  show  the  condition  in  which  the  resi- 
due of  the  defendanf  s  land  would  be  left  after  the  road  was  constructed 
and  to  be  taken  into  consideration  by  the  jury  in  determining  the  extent  of 
the  injury  to  such  residue  and  amount  of  damage  to  be  assessed  therefor. 

The  second  claim  made  by  the  plaintiff  is  that  the  probate  court  erred 
in  refusing  to  charge  the  jury,  as  requested  as  follows:  "Special  benefits 
such  as  accrue  solely  to  the  owner  of  the  lands  from  which  the  right  of  way 
is  taken,  as  when  the  excavation  of  the  railroad  track  has  the  effect  to  bet- 
ter drain  and  reclaim  wet  and  swamp  lands,  and  to  render  them  more  valu- 
able, should  be  taken  into  consideration  by  the  jury  in  determining  how 
much  less  valuable,  if  any,  the  lands  not  appropriated  are  by  reason  of  the 
appropriation." 

The  conclusion  already  arrived  at  by  the  court  virtually  determines 
this  question.  Applying  the  same  principles  and  reasoning,  we  are  of 
opinion  that  the  probate  court  erred  in  refusing  to  charge  as  requested 
and  that  the  charge  as  given  was  too  restricted  and  limited  in  its  applica- 
tion to  the  case  and  tended  to  mislead  the  jury. 

The  judgment  of  the  court  of  common  pleas  affirming  that  of  the  pro- 
bate court  will  be  reversed  as  also  that  of  the  probate  court,  and  the  cause 
remanded  for  further  proceedings  according  to  law. 

Owen  and  Hughes,  JJ.,  concurred. 


256  RAILROADS. 

[Superior  Court  of  Clhclnnatti.  General  Term.] 

JACOB  SBASONGOOD  BT  AL.  v.  THE  MIAMI  VALLEY  RY.  OO.  BT  AL. 

Where  a  portion  only  of  a  tract  of  land  sold  to  a  railroad  company  is  needed  for 
cne  uses  of  the  road,  in  enforoin^r  payment  of  the  impaid  portion  of  the 
price,  the  part  of  the  land  not  needed  for  ithe  road  will  first  be  offered  tor 
sale,  and  only  where  it  does  not  brin«  sufficient  to  satisfy  the  claim,  will  the 
entire  roau  be  sold. 
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WORTHINGTON,  J. 

This  case  was  reserved  on  the  pleadings  and  evidence. 

In  August,  1876,  the  plaintiffs,  being  owners  in  fee  of  a  tract  of  land 
through  which  the  Miami  X'alley  Ry.  Co.  wished  to  construct  its  railroad, 
agreed  to  sell  it  the  land  for  a  certain  price,  payable  in  installments,  to  give 
immediate  possession,  and  to  convey  the  legal  title  when  the  full  price  was 
paid,  reserving  a  right  of  re-entry  in  case  default  was  made  in  paying  the 
installments.  The  contract  also  contains  this  clause:  "The  remedies 
hereby  reserved  shall  not  operate  to  deprive  said  Seasongoods  and  Stall 
of  any  other  remedies  thev  would  have  if  said  remedies  had  not  been  re- 
served." 

Under  tne  contract  the  railway  company  took  possession  of  the  land 
and  located  its  track,  leaving  a  surplus  apparently  not  essentially  neces- 
sary for  the  operation  of  the  road,  but  which  was  lawfully  acquired  be- 
cause convenient  to  secure  the  right  of  way.  Section  3282,  Rev.  Stat.; 
Walsh  V.  Barton,  24  O.  S.,  28. 

In  November,  1876,  the  railway  company  mortgaged  its  property  to 
secure  certain  bonds.  Tnis  mortgage  was  afterwards  foreclosed  and  the 
mortgaged  property  sold  and  is  now  held  by  the  defendant,  The  Cincinnati 
Northern  Ry.  Co.,  as  assignee  of  the  purchaser  at  the  sale.  The  plain- 
tiffs were  not  made  parties  to  the  foreclosure  suit,  but  had  knowledge  of 
its  pendency,  and  of  the  advertisement  of  the  judicial  sale.  The  purchas- 
ers at  tnat  sale  and  the  Xort.ern  Company,  at  the  times  of  their  respective 
purchases,  had  no  actual  knowledge  of  the  contract  made  with  the  plain- 
tiffs. Since  its  purchase  the  Northern  Company  has  constructed  through 
the  land  a  double  track  where  before  the  track  was  single,  and  has  slightly 
altered  the  course  of  the  track,  so  that  the  ground  now  actually  subjected 
to  the  easement  of  the  road-way  is  not  exactly  the  same  as  that  so  sub- 
jected at  the  time  of  executing  the  mortgage  and  of  the  foreclosure  sale. 

The  plaintiffs  seek  to  obtain  payment  of  the  balance  due  on  the  origi- 
nal purchase  price,  and  to  secure  this,  ask  for  the  sale  of  the  Cincinnati 
Northern  Ry.  as  an  entirety.  The  resistance  of  that  company  to  this  pro- 
cedure is  based  on  the  facts  above  stated;  and  it  further  claims  that  the 
mortgage  and  judicial  sale  did  not  pass  title  to  the  whole  tract,  but  only  so 
much  of  it  as  was  necessary  for  the  railroad ;  that  it  has  diverged  from  the 
ground,  covered  by  the  mortgage  and  is  now  occupying  land  appropriated 
without  right,  and  for  which  it  can  be  called  to  account  only  by  an  action 
to  recover  the  land,  or  by  proceedings  to  compel  a  condemnation,  and 
lastly  that  it  has  commenced  a  proceeding  in  the  probate  court  to  con- 
demn the  portion  of  this  land  it  needs,  and  should  only  be  required  to  pay 
the  value  of  that  portion  and  the  damages  to  the  residue. 

By  the  agreement  between  the  plaintiffs  and  the  Miami  Valley  Ry. 
Co.,  the  equitable  title  to  the  entire  tract  passed  to  that  company,  the  plain- 
tiffs reserving  the  legal  title.  Any  person  dealing  with  the  railway  com- 
pany as  to  this  land  is  chargeable  with  notice  that  the  plaintiffs  still  held 
the  legal  title,  because  an  inspection  of  the  records  of  deeds  would  have 
so  informed  him;  knowing  this,  it  became  his  duty  to  inquire  what  the 
rights  of  the  railway  company  were;  and  he  is  chargeable  with  such  knov^rl- 
edge  as  inquiry  would  have  given  him.  The  position  of  the  Northern 
Ry.  Co.,  is  therefore,  not  bettered  by  theignorance  of  itself  andits  immedi- 
ate grantor  as  to  the  plaintiffs'  rights,  though  ignorant  in  fact  In  the  eye 
of  the  law  it  was  well  informed,  because  to  obtain  information  was  its  dutv. 
This  being  true,  it  is  further  true  that  the  position  of  that  company  is  not 
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improved  because  the  plaintiffs  knew  of  the  pendency  of  the  foreclosure 
suit  and  the  impending  sale.  The  plaintiffs  took  no  active  ^course  to  mis- 
lead purchasers-at  that  sale;  they  had  a  right  to  remain  quiescent  and 
assume  that  whoever  bought  at  that  sale  knew  that  he  was  buying  sub- 
ject to  their  rights  :  Fisher's  Ex*r  v.  Mossman.  11  O.  S.,  42.  It  is  clear, 
therefore,  that  such  portion  of  the  land  as  was  mortgaged  by  the  Miami 
Valley  Co.,  and  passed  to  the  Northern  Co.,  under  that  mortgage,  is  sub- 
ject to  the  rights  of  the  plaintiffs  under  their  contract,  and  that  they  are 
not  to  be  driven  to  proceedings  in  the  nature  of  condemnation  for  the 
value  of  their  land.  But  counsel  for  the  Northern  Co.  claim  that  it  ac- 
quired a  portion  of  the  tract  of  which  it  is  now  in  occupation,  not  by  virtue 
of  the  mortgage,  but  by  trespass,  or  simple  taking,  referring  to  that  por- 
tion which  supports  the  present  road-bed,  but  did  not  support  the  road- 
bed of  the  Miami  Valley  Co.  at  the  time  of  the  judicial  sale.  We  think, 
however,  this  clearly  untenable.  It  would  seem  from  the  eviaence  that 
when  the  mortgage  was  made,  the  road  had  not  been  constructed  at  this 
place.  The  mortgage  included  so  much  of  the  tract  as  was  necessary  for 
the  construction  of  the  road ;  and  this  means  not  merely  so  much  as  was  at 
once  in  the  first  instance  used  for  the  road,  but  so  much  of  the  land  in  the 
immediate  vicinity  of  the  ground  supporting  the  road-bed,  as  might  then 
have  been  reasonably  foreseen  to  be  necessary  for  its  proper  final  location. 
When  the  tract  was  acquired  by  the  Northern  Co.,  the  road  had  not  be^n 
finished,  but  was  only  in  process  of  construction  at  this  place.  The  quan- 
tity of  ground  really  needed  for  its  uses  does  not  appear  to  have  been 
finally  determined.  The  divergence  made  by  the  Northern  Co.  from  the 
original  location  after  its  purchase  is  so  slight  as  to  carry  conviction,  that 
the  ground  thus  occupied  by  it  was  really  necessary  to  complete  the  road 
properly;  the  action  of  the  Northern  Co.  is  an  affirmation  of  that  fact;  the 
latitude  of  discretion  as  to  the  final  location  of  the  road  vested  in  the  direc- 
tors of  tne  Miami  V  alley  Co.  passed  to  the  Northern  Co.  in  so  far  as  this 
land  is  concerned  by  virtue  of  tne  mortgage.  And  assuming  that  by  the 
foreclosure  sale  the  Nortnem  Co.  only  acquired  so  much  of  the  land  as 
was  necessary  for  the  road,  we  think  what  now  supports  its  road-bed  was 
necessary  and  is  held  by  virtue  of  the  mortgage  and  its  foreclosure. 

Under  these  circumstances,  the  ultimate  right  of  the  plaintiffs  to  the 
relief  granted  in  D.  X.  &  B.  R.  R.  v.  Lewton,  20  O.  S.,  401,  cannot,  we 
think,  be  doubted.  The  only  apparent  distinction  between  Lewton's  case 
and  the  case  at  bar  is  that  in  the  former  it  does  not  appear  that  any  right 
of  re-entry  was  expressly  reserved,  while  here  there  is  such  a  reservation. 
As  to  this,  it  might  be  urged  that  the  reservation  of  the  legal  title  of  itself 
implies  a  right  of  re-entry,  and  that  no  difference  is  created  by  expressing 
what  the  law  would  imply.  However,  be  this  as  it  may,  the  contract  here 
expressly  provides  that  reserving  the  remedies  named  shall  not  deprive  the 
vendors  of  the  rights  they  would  have  had  if  there  had  been  no  such  reser- 
vation. This  clause  destroys  any  distinguishing  effect  that  might  other- 
wise have  been  attributed  to  the  re-entrv  clause. 

But  wnile  Lewton's  case  shows  the  plaintiffs  are  ultimately  entitled, 
if  necessary,  to  a  sale  of  the  Northern  Ry.  Co.  as  an  entirety,  it  does  not 
from  that  follow  thev  can  have  this  relief  at  once.  Counsel  for  the  North- 
ern  Co.,  claiming  the  mortgage  must  be  construed  as  covering  only  the 
land  needed  for  the  road,  assert  that  the  residue  of  the  original  tract  is  still 
owned  by  the  Miami  Valley  Co..  and  must  be  first  subjected  to  satisfy  the 
plaintiff's  lien,  according  to  the  rule  of  marshaling  incumbered  property 
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in  the  inverse  order  of  junior  sales,  as  recognized  in  Ohio  in  a  series  of 
cases.     Smith  v.  Altick^  24  O.  S.,  369. 

We  have  not  found  it  necessary  to  determine  whether  the  mortgage 
covers  the  whole  or  only  a  part  of  the  tract,  for  we  think  the  result  in  either 
case  is  the  same.  Lewton's  case  rests  on  the  doctrine  of  necessity.  Pub- 
lic policy  forbids  celling  sections  ot  a  railroad-b<rd  to  satisfy  liens  thereon,  for 
that  would  destroy  the  unity  of  the  road,  and  deprive  the  public  of  its  use. 
Justice  requires  that  the  lienholder  should  be  paid.  To  preserve  the 
right  of  the  public  and  the  lienholder,  the  road  is  therefore  sold  as  an 
entirety  to  satisfy  a  lien  upon  a  part.  This  is  done  only  from  necessity; 
and  where  the  necessity  ceases,  the  rule  ceases  too.  Where  the  tract  sub- 
ject to  the  lien  is  larger  than  the  needs  of  the  railroad  require,  the  part  not 
needed  will  first  be  sold,  and  the  entire  railroad  sold  only  in  case  the  lien 
is  not  paid  from  the  residue.  This  principle  applied  to  the  case  at  bar 
gives  the  same  result  as  the  theory  of  marshaling  claimed  by  the  North- 
ern Co.  The  plaintiffs  are  entitled  to  a  decree  ascertaining  the  amount  of 
their  claim,  and  declaring  it  to  be  a  lien  upon  the  land  sold  by  them  to  the 
Miami  Valley  Co. ;  and  inasmuch  as  it  appears  that  some  part  of  this  land, 
how  much  we  are  unable  from  the  evidence  to  say,  is  not  needed  for  the 
railroad,  the  decree  should  further  provide  that  if  the  amount  found  due 
is  not  paid,  that  portion  of  the  land  should  first  be  offered  for  sale,  and  in 
case  it  should  not  be  sold,  or  not  bring  sufficient  to  satisfy  the  plaintiffs' 
claim,  the  Northern  Ry.  Co.  should  be  sold  as  an  entirety.  If  counsel  can 
agree  upon  the  description  of  the  part  of  the  tract  not  needed  for  the  rail- 
road, a  final  decree  and  order  of  sale  may  be  entered  here;  otherwise  th^ 
decree  can  only  declare  the  rights  of  the  parties,  and  the  cause  must  be 
remanded  to  special  term  with  instruction  to  refer  to  a  master  to  ascertain 
and  report  what  part  of  the  tract  is  not  needed  for  the  railroad. 

One  of  the  defendants,  holding  a  junior  lien,  the  Central  Trust  Co.,  of 
New  York,  is  a  foreign  corporation,  and  has  been  supposed  to  have  been 
served  by  publication;  on  examining  the  affidavit  for  publication,  how- 
ever, we  find  it  defective,  and  a  decree  for  sale  taken  now  must  be  made 
without  prejudice  to  the  rights  of  this  defendant. 

Force  and  Harmon,  JJ.,  concur. 

Jordan  &  Bettman,  for  plaintiffs. 

Paxton  &  Warrington,  for  defendant. 


CONTRACTS.  270 

[Hamnton  District  Coart.] 
JOHN  H    DALY  V.  THE  CINCINNATI  ST.  RY.  CO. 

A  city  contfactar  cannot  sue  a  third  party  for  damages  to  the  streets  of  a  city 
wiii'Ch  the  contractor  is  bound  to  rei>air,  there  being  no  privity  between  him 
and  the  third  party. 

Error  to  the  Superior  Court  of  Cincinnati. 

SMITH,  J. 

The  action  below  was  commenced  by  J.  H.  Daly  against  the  Cincin- 
nati St.  Ry.  Co.  There  was  a  demurrer  to  the  petition.  The  demurrer 
was  sustained  and  the  plaintiff  not  desiring  to  make  furthw  amendment, 
theie  was  a  judgment  for  the  defendant.  To  reverse  the  judgment,  this 
petition  in  error  was  filed.     The  original  petition  alleges  that  John  H. 
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Daly  in  the  years  1877  and  1878  was  one  of  the  contractors  of  the  city  of 
Cincinnati  for  keeping  the  streets  in  repair,  for  district  No.  22,  including 
Bayniiller  street  between  Hopkins  and  Wade  streets,  upon  which  street 
the  Cincinnati  St.  Ry.  operated  a  line  of  street  railroad;  that  the  plaintif! 
had  put  tnat  street  in  complete  repair  in  the  winter  of  1877- 1878,  when  the 
defendant  for  the  purpose  of  removiag  the  snow  that  had  accumulated  on 
the  tracks,  scattered  sah  thereon,  and  the  combined  action  of  the  snow  and 
salt  was  such  as  to  soften  the  sub-stratum  of  the  street,  so  that  the  heavy 
vehicles,  lumber  wagons  and  drays  going  over  the  street  rapidly,  injured 
it;  that  the  cost  of  putting  that  street  in  repair  caused  by  the  alleged  in- 
jury of  the  defendants  was  some  $800,  for  which  the  suit  is  brought 
against  the  Cincinnati  St.  Ry.  Co. 

A  «yeneral  demurrer  was  filed  and  sustained  and  judgment  for  the 
defendant. 

It  is  apparent  from  the  statement  of  facts  in  the  petition  that  there 
was  no  privity  between  these  parties.  The  plaintiff  had  a  contract  with 
the  city  of  Cincinnati.  His  -ights  were  regulated  and  determined  by  the 
provisions  of  that  contract. 

If  the  city  failed  in  its  duty  to  protect  the  streets  from  an  improper, 
unlawful,  or  an  excessive  use,  cfr  in  a  manner  not  contemplated  by  the 
parties  when  this  contract  was  made,  it  might  perhaps  be  a  sufficient  ex- 
cuse for  the  contractor  to  give  up  his  contract.  Possibly  he  might  be  en- 
titled to  reclamation.  But  it  gave  him  no  right  against  the  street  railroad 
company  by  virtue  of  that  contract.  There  w^as  no  such  relation  between 
the  parties,  nothing  in  the  contract  that  gave  him  a  right  of  action.  He 
had  no  such  control  or  possession  of  the  streets  as  gave  him  a  right  of 
action  or  imposed  upon  him  the  duty  of  keeping  the  streets  clear  and  unob- 
structed. When  this  case  was  argued,  it  was  admitted  by  counsel  for 
plaintiff  that  no  case  of  the  kind  could  be  found  in  the  books,  where  such 
an  action  had  been  maintained.  That  of  itself  is  an  argument  against  the 
plaintiff.  In  Lamb  v.  Stone,  1 1  Pick.,  527,  it  was  stated  that  the  very  fact 
that  there  was  no  precedent  for  such  an  action  where  there  were  so  many 
occasions  for  bringing  it,  was  a  strong  argument  against  it. 

In  Anthony  v.  Slade  and  wife,  11  Met.,  290,  plaintiff  made  a  contract 
with  the  townof  Adamstokeepthepoorduringtheyear.  While  that  con- 
tract was  inforcethedefendant'swifehadcommittedanassaultupon  one  of 
the  poor  by  which  he  was  badly  hurt  and  the  cost  of  his  support  very 
greatlv  increased  and  added  to  the  burden  of  the  plaintiff.  He  brought 
suit  against  the  husband  and  wife  for  the  damages  sustained.  The  court 
held,  Shaw,  Chief  Justice,  giving  the  opinion,  that  an  action  of  that  kind 
could  not  be  maintained. 

In  Dale  v.  Grant,  5  Vroom  (N.  J.),  142,  it  was  held  "that  a  party  who 
by  contract  is  entitled  to  all  the  articles  to  be  manufactured  by  an  incor- 
porated company  such  party  furnishing  the  raw  material,  coMld  not  main- 
tain an  action  against  a  wrong-doer  by  whose  acts  it  is  prevented  from 
furnishing  under  such  contract  manufactured  goods  to  as  great  an  extect 
as  it  otherwise  would  have  done."  This  case  was  very  fully  considered 
and  the  court  by  way  of  illustration  gives  almost  this  precise  case. 

This  contract  was  with  the  city  of  Cincinnati  to  keep  its  streets  in 
repair.  It  is  claimed  that  a  third  person  by  a  wrongful  use  of  the  streets 
has  made  it  more  difficult  for  him  to  perform  his  contract.  It  is  only  the 
approximate  injury  that  the  law  aims  to  compensate,  not  a  mere  damnum 
absque  injuria. 
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There  is  anotlier  suggestion.  There  is  no  allegation  in  the  petition 
and  there  is  no  statute  or  ordinance  referred  to,  to  show  that  the  acts  of  the 
defendant  were  unlawful  of  themselves.  It  was  the  duty  of  the  city  coun- 
cil to  keep  the  streets  in  repair  and  free  from  obstruction  and  nuisances. 
The  defendants  simply  adopted  one  mode  of  removing  the  snow  from  the 
track.  It  may  have  been  injurious  to  plaintiff,  but  there  was  no  ordinance! 
against  it. 

So  far  as  appears  from  the  petition,  what  the  defendants  did  was  a 
lawful  act. 

It  may  have  imposed  a  burden  on  the  olaintiff  not  anticipated  when  he 
made  the  contract,  still  we  do  not  see  how  he  can  maintain  this  action 
against  the  street  railroad  company  for  an  act  not  shown  to  be  unlawful  in 
itself. 

Judgment  affirmed. 

Judge  O'Connor,  for  plaintiff  in  error. 

Paxton  and  Warrington,  for  defendant. 


DIVORCE  -^JURISDICTION.  27 1 

[Hamilton  Common  Pleas.] 
IN  RE  EDWARD  TALBOT,  HABEAS  CJQRPLo. 

1.  The  court  first  acquiring  Jurisdiction  in  a  divorce  case  alone  can  decree  aa 

to  the  custody  of  children. 

2.  A  suit  by  the  wife  in  one  court  with  summonis  issued  but  returned  not  served 

and  an*  alias  is^  ued  but  before  its  service,  the  husband  brouj^ht  suit  in  another 

county  :     Held,  the  attempt  to  get  service  being  followed  by  service  no  other 

court  could  get  jurisdiction  and  that  the  decree  in  the  husband*s  suit  was 

coram  non  judice  »-nd  void. 
3      Under  such   circumstances  the   court   will   entertain  an  application  in  habeas 

corpus  on  behalf  of  the  mother  for  the  custody  of  the  child  pending  the  case 

for  divorce. 
4.     A  court  in  one  county  having  obtained  jurisdiction  in  such  a  case  may  send 

its  process  in  habeas  corpus  into  any  countty  of  the  state. 

JOHNSTON.  J. 

Clara  Talbot,  the  mother  of  one  Edward  Talbot,  an  infant  of  tender 
years,  made  application  to  this  court  on  April  4,  1883,  ^^^  ^  writ  of  habeas 
corpus,  alleging  that  she  was  the  mother  of.this  infant,  and  that  the  'Cus- 
tody belonged  to  her;  but  that  he  was  unlawfully  restrained  of  his  liberty, 
whereby  she  was  deprived  of  his  custody,  by  Charles  S.  Talbot,  v'ho,  it 
appears,  is  the  father;  and  she  prayed  that  the  writ  might  issue,  that  the 
cause  of  his  illegal  detention  might  be  inquired  into.  This  being  a  privi 
leged  writ,  a  writ  of  right,  it  was  granted  at  once. 

One  of  the  attorneys  at  this  bar  was  deputed  to  execute  the  writ,  take 
the  body  of  the  child,  and  produce  it  before  the  court,  which  was  done. 
It  seems  that  the  child  was  found  in  the  custody  of  its  father  in  Hancock 
county,  in  this  state,  where  he  and  the  child  at  that  time  were  living"  or 
domiciled,  and  the  body  of  the  child  having  been  produced  bef^ro  liic 
court,  the  father  made  return  and  answer,  setting  forth  in  substance  1h?vt 
he  was  its  father,  that  he  was  a  resident  of  Hancock  county,  and  tliat  in 
December,  1881,  havinfy  filed  a  petition  for  divorce  against  his  wife  Clara, 
in  the  Hancock  common  pleas,  that  she  was  duly  served  with  process;  and 
that  having  prayed  in  his  petition,  not  only  for  a  divorce  from  her,  but  also 
for  the  custodv  of  this  child,  that  thereafter,  to-wit,  at  the  January  term  of 
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that  court,  1882,  by  the  judgment  of  that  court,  he  obtained  a 
divorce  from  his  wife  and  the  court  also  decreed  to  him^  the  cus- 
tody of  this  child;  therefore,  he  had  the  lawful  custody  of  the  child; 
and  for  that  reason  the  petition  should  be  dismissed.  He  further 
alleged  in  his  return  that  nis  condition  and  circumstances  were  the 
same  as  at  the  time  the  decree  was  granted;  and  there  was  no  reason,  since 
the  divorce,  to  justify  the  court  in  making  a  change  in  the  custody.  Fur- 
thermore, it  was  claimed  that  the  judgment  of  the  Hancock  common  pleas 
remaining  in  full  force  and  unreversed,  that  if  any  modification  v/as  to  be 
had  of  that  decree,  it  must  be  had  there,  in  that  court,  and  not  here,  in  the 
common  pleas,  in  a  proceeding  in  habeas  corpus;  and  for  these,  and  other 
reasons,  it  was  asked  that  the  petition  be  dismissed,  and  the  custody  of  this 
child  recommitted  to  him. 

For  reply  to  this  return,  by  the  petitioner,  it  is  alleged,  that  withotit 
authority  of  law  or  her  consent  the  father  had  obtained  the  custodv  of  the 
child  and  taken  it  to  Hancock  county :  that  before  he  commenced  his  suit 
in  the  common  pleas  of  that  county  for  a  divorce,  she,  to-wit,  on  Novem- 
ber i6,  i88i,  had  commenced  a  like  suit  against  him  in  the  common  pleas 
court  of  this  county,  where  she  resided,  where  the  child  was  born,  and 
where  the  father  had  for  a  great  many  years  resided,  and  where  they  were 
married,  in  which  she  prayed  for  a  divorce  against  him  upon  the  ground 
of  willful  absence  and  '^ross  neglect  of  duty,  and  also  asked  that  she  might 
be  decreed  the  custody,  that  that  action  is  still  pending  and  undetermined. 
It  is  further  alleged  that  the  defendant  is  not,  and  was  not  at  the  time  the 
said  decree  was  rendered,  a  proper  person  to  take  charge  of  this  child; 
that  his  habits  were  such  as  not  to  entitle  him  to  have  charge  of  its  train- 
ing; and  that  never  having  surrendered  the  custody  to  him  lawfully,  and 
on  account  of  his  being  an  unfit  person  to  have  the  care  and  custody  of  it, 
she  asks  that  her  petition  may  be  granted,  and  the  custody  awarded  to  her, 
notwithstanding  the  proceedings  taken  in  the  Hancock  common  pleas. 
It  is  upon  the  issues  thus  presented,  as  substantially  stated,  that  the  in- 
quiry has  been  conducted,  and  is  now  submitted  to  the  court  for  judg- 
ment. 

It  is  almost  time  that  these  parties-should  see  an  end  of  their  tribula- 
tions in  the  courts.  It  is  high  time  that  this  child,  that  has  been  bandied 
from  one  court  to  another  for  four  or  five  years,  should  learn  its  stat'is. 
and  what  is  to  become  of  it  in  the  future.  It  is  a  child,  apparently,  of 
much  promise,  a  bright,  intelligent  lad,  some  eight  years  of  age,  and  if 
once  it  can  be  gotten  out  of  the  way  of  the  courts,  and  can  receive  care, 
protection  and  education  without  contention,  he  may  become  a  useful 
citizen.  Some  three  suits  have  been  commenced  by  the  mother  against 
the  father  for  divorce  or  claims  in  this  court  within  a  few  years;  in  each, 
praying  for  the  custody  of  this  cnild.  The  first  of  these  cases  reached  a 
trial  and  was  dismissed,  there  being  no  special  order  made  as  to  the  cus- 
tody of  the  child.  At  the  time  the  suit  was  instituted,  at  the  time  it  was 
tried,  and  at  the  time  the  suit  was  dismissed,  the  custody  in  fact  was  in  the 
mother.  During  all  of  its  life,  the  greater  portion  of  the  time,  it  has  been 
in  the  custody  of  the  mother,  and  she  has  supported  it  in  one  way  or  an- 
other, with  little  aid  from  lier  husband,  chieflv  by  the  assistance  of  her 
mother  and  stepfather.     The  last  suit  is  yet  undetermined. 

While  these  suits  were  thus  pending  in  this  county,  and  particularly 
while  this  last  case  was  pending,  in  which  she  must  at  the  time  of  com- 
mencinp^  the  action  have  had  the  custody  of  the  child,  for  she  alleges  the 
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fact  that  the  father  had  deserted  her  and  the  child,  to-wit,  November,  1881, 
\vhile  ths^^  suit  was  pending  undetermined,  thereafter  he  commenced  the 
action  as  already  stated,  in  the  Hancock  common  pleas, to  obtain  a  divorce 
from  her,  and  to  obtain  the  custody  of  this  child ;  and  here  arises  a  ques- 
iton  of  jurisdiction  that  underlies  the  whole  case. 

The  action  of  divorce  is  highly  equitable,  involving  the  highest  inter- 
ests of  the  parties,  involving  not  only  their  personal  comfort  and  their 
future  prospects  to  a  great  extent,  but  involving  the  interests  of  any  child 
or  children  bom  of  their  marriage;  and  it  is  to  regulate  and  provide  for 
and  protect  these  delicate  interests  that  this  suit  is  authorized.  It  is  a  well 
established  rule  of  practice  in  equity,  that  where  there  are  courts  of  con- 
current or  equal  jurisdiction  over  the  subject  matter  and  the  person,  that 
that  court  obtaining  first  the  jurisdiction,  must  retain  the  right  and  the 
power  to  determine  all  questions  between  tne  parties.  If  it  were  other- 
wise, there  would  be  no  security  in  proceedings  of  this  kind,  nor,  in  fact, 
in  any  equitable  proceedings  at  all.  If  the  parties  were  at  liberty,  after 
one  had  brought  a  suit  in  one  court,  to  go  into  another  court  of  concurrent 
jurisdiction  and  bring  a  like  action,  one  court  would  be  contending  with 
another  court  of  like  jurisdiction,  each  seeking  to  take  the  jurisdiction  of 
the  other  away,  in  effect  enjoining  the  proceeding  of  the  other  court 

Our  supreme  court  has  referred  to  the  inconsistency  of  such  a  prac- 
tice, and  pernaps  in  no  case  more  clearly  than  in  that  of  Merrill  v.  Lake 
et  al.,  16  O  ,  374,  405.  That,  it  is  true,  was  a  ca*^e  in  which  an  injunction 
was  sought  to  restrain  a  court  of  concurrent  jurisdiction  from  proceeding. 
Say  the  court:  "The  chief  ground  for  dissolving  the  attachment  is  that  it 
restrains  the  action  of  a  court  of  equal  and  concurrent  jurisdiction.  It  is 
true  that  an  injunction  to  restrain  proceedings  in  chancery  is  a  novelty  in 
equity  practice;  but  whether  a  case  might  not  arise  which  would  induce 
the  exercise  of  the  restraining  power  in  this  mode,  which,  in  England,  is  of 
frequent  exercise  in  a  different  form,  not  suited  to  the  organization  of  our 
courts,  it  is  not  necessary  for  us  to  decide.  We  shall  confine  ourselves  to 
the  inquiry  whether  a  court  of  equal  jurisdiction  can  enjoin  the  proceed- 
ings of  another  court  of  equal  jurisdiction.  This,  I  presume,  would  not 
be  claimed.  But  so  far  as  the  injunction  proceeds  in  this  case,  it  extends 
to  matters  over  which  the  court  of  common  pleas  has  precisely  the  same 
jurisdiction  as  the  supreme  court.  If  the  supreme  court  could  enjoin  the 
proceedings  of  the  court  of  common  pleas,  the  common  pleas  could  equal- 
ly enjoin  the  proceedings  of  the  supreme  court.  And  if  the  supreme  court 
can  take  the  cases  pending  in  the  common  pleas,  and  draw  them  to  its  own 
jurisdiction,  we  see  no  reason  why  the  common  pleas  could  not,  with 
equal  propriety,  enjoin  the  proceedings  in  this  court,  and  take  possession 
of  this  very  case.  The  rule  is,  where  there  are  courts  of  equal  and  con- 
current jurisdiction,  that  the  court  possesses  the  case  in  which  jurisdiction 
first  attaches." 

So  again  in  Keating  v.  Spink,  3  O.,  126,  the  supreme  court,  having 
the  question  of  jurisdiction  under  consideration,  announced  this  as  the 
true  doctrine,  adopting  the  view  of  another  court,  a  case  in  Peck  v.  Jen- 
nets, How.,  612:  "It  is  a  doctrine  too  long  established  to  require  the 
citation  of  authorities,  that  where  the  jurisdiction  of  the  court  and  the 
right  of  the  plaintiff  to  prosecute  his  suit  in  it  have  once  attached,  that 
right  cannot  be  arrested  or  taken  away  by  proceedings  in  another  court. 
These  rules  have  their  foundation  not  merely  in  comity,  but  necessity. 
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For  if  one  may  enjoin,  the  other  may  retort  by  injunction,  and  thus  the 
parties  be  without  remedy." 

The  action  of  the  wife  in  this  court  was  commenced  on  November  i6, 
1 88 1,  that  of  the  husband  in  the  Hancock  common  pleas  on  December  3, 
188 1.  Unquestionably,  her  suit  was  first  in  point  of  time.  There  was  this 
peculiarity  about  it,  that  although  filed  first,  the  first  summons  being  im- 
mediately issued,  was  not  served  upon  the  defendant,  but  immediately 
upon  its  return,  an  alias  summons  issued  to  the  sheriff  of  Hancock  county, 
and  on  December  18,  1881,  with  a  copy  of  the  petition  in  the  case  here, 
were  both  served  upon  the  husband.  The  summons  in  the  case  in  Han- 
cock county  was  first  served  upon  the  wife  here.  He  was  advised,  how- 
ever, December  18,  1881,  that  he  had  been  sued  here  by  the  wife,  that  ^^he 
had  filed  a  petition  before  he  had  filed  a  petition  ap^ainst  her.  He  took  no 
notice  of  the  proceedings  in  this  court  at  all,  until  after  fie  had  gone  for- 
ward with  this  knowledge,  and  in  the  early  part  of  February,  1882,  ob- 
tained a  decree  of  divorce  from  his  wife  in  the  Hancock  common  pleas, 
in  which  the  court  awarded  to  him  the  custody  of  this  child.  Thereafter 
he  appeared  in  this  cotRt  and  by  motion  asked  to  have  her  action  dis- 
missed on  account  of  the  decree  already  in  the  Hancock  common  pleas. 
This  motion  was  overruled. 

Our  statute  provides,  section  4987,  "that  an  attempt  to  commence  an 
action  shall  be  deemed  equivalent  to  the  commencement  thereof,  when  the 
party  diligently  endeavors  to  procure  a  service,  but  such  attempt  must  be 
followed  by  service  within  sixty  days."  That  was  done  in  this  case.  She 
commenced  her  action  on  November  16. 1881.  She  endeavored  to  obtain 
immediate  service,  but  failed  upon  the  first  writ;  an  alias  summons  issued, 
and  she  was  successful  within  the  sixty  days:  so  that,  by  a  fair  construction 
of  this  statute,  her  action  has  commenced  on  November  16,  1881,  within 
the  meaning  of  the  law.  The  effect  of  this  action  was  to  draw  to  rhis 
court,  by  virtue  of  its  process  upon  him,  the  husband;  it  drew  him  within 
the  jurisdiction  of  this  court.  This  court  had  unquestionably  jurisdiction 
of  the  subject-matter,  divorce,  alimony,  the  custody  of  the  child.  It  had 
jurisdiction  over  her,  because  she  submitted  herself  to  the  jurisdiction,  and 
invoked  it  by  filing  here  her  petition;  so  that,  he  having  been  drawn  with- 
in the  jurisdiction  of  this  court  by  its  process,  lonp^  before  he  obtained  his 
decree  of  divorce,  and  he  well  knowing  the  nature  of  the  proceedings 
pending  here  against  him,  it  would  seem  to  the  court  that  any  action  of 
the  common  pleas  court  in  Hancock  county,  thereafter,  was  coram  non 
judice.  There  is  a  difference  between  a  lack  or  want  of  power  in  a  court 
to  act,  and  the  irregular  or  defective  exercise  of  the  power  belonging  to 
the  court.  This  is  the  former.  The  Hancock  common  pleas  undertook 
to  act  in  a  matter  in  which  it  had  no  jurisdiction ;  that  is  to  say,  the  juris  • 
diction  to  try  and  determine  the  question  of  divorce  between  the  husband 
and  the  wife  had  been  taken  by  the  common  pleas  court  of  this  county, 
and  it  possessed  it  at  the  time  the  common  pleas  court  of  Hancock  county 
undertook  to  enter  the  decree.  If  this  court,  therefore,  possessed  the 
right,  had  jurisdiction  over  both  of  the  parties  and  the  subject  matter,  it 
would  necessarily  follow  that  the  right  did  not  belong  to  the  Hancock 
common  pleas.  The  right  to  try  and  determine  the  same  question  be- 
tween said  parties  could  not  exist  in  both  courts  at  the  same  time. 

"A  court  acquires  jurisdiction  by  its  own  process.  I^  the  process 
of  the  court  be  executed  upon  the  person  or  thing  concerning  which  the 
court  are  to  pronounce  judgment,  jurisdiction  is  acquired.     The  writ 
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draws  the  person  or  thing  within  the  power  of  the  court;  the  court,  once 
having  by  its  process  acquired  the  right  to  adjudicate  upon  a  person  or 
thing,  it  has  what  is  called  jurisdiction.  This  power  of  jurisdiction  is  only 
acquired  by  its  process.  To  give  jurisdiction  is  the  object  of  process.  A 
court  then  may  act  first,  without  power  or  jurisdiction ;  second,  having  power 
or  jurisdiction  may  exerci.se  it  wrongfully;  or  third,  irregularly.  In  the 
first  instance,  tne  act,  or  judgment  of  the  court  is  wholly  void,  and  is  as 
though  it  had  not  been  done.  The  second  is  wTong,  and  must  be  reversed 
upon  error.  The  third  is  irregular,  and  must  be  corrected  by  motion. 
Ihe  latter  is  where  the  power  is  rightfuly  exercised,  but  in  an  irre;.^ular 
way.  Hence  there  is  a  vast  distinction  between  a  defect  of  powder,  a 
wrongful  exercise  of  power,  and  an  irregular  exercise  of  power."  Paine 
V.  Mooreland,  15  O.,  444. 

I  desire  to  refer  again  to  the  case  of  Merril  v.  Lake,  supra,  page  405, 
and  to  repeat  that:  "The  rule  is.  where  there  are  courts  of  equal  and  con- 
current jurisdiction,  that  the  court  ix)ssesses  the  case  in  which  jurisdiction 
first  attaches."  *Tt  possesses  the  case."  At  the  time,  therefore,  that  the 
Hancock  common  pleas  undertook  to  enter  a  jfidgment  in  this  case  on 
behalf  of  the  husband,  the  Hamilton  common  pleas  possessed  the  case,  as 
between  these  two  parties,  and  alone  had  the  right  to  try  and  determine 
the  questions  between  them.  For  the  same  questions  to  be  determined  in 
the  Hancock  conmion  pleas  would  have  compelled  the  plaintiff  here  to 
have  abandoned  her  case  and  have  gone  to  the  common  pleas  of  Plancock 
county  and  by  a  cross  petition  sought  the  relief  she  sought  here,  and  that 
would  be  doing  virtually  what  is  characterized  as  an  anomaly  in  the  prac 
tice;  it  would  have  virtually  been  the  Hancock  common  pleas  enjoinin,^ 
this  court  from  proceeding  in  an  action  over  which  it  first  had  the  un- 
<loubted  jurisdiction,  both  of  the  person  and  the  subject  matter.  Tliere- 
fore,  the  question  raised  in  argument  by  counsel  for  the  respondent,  can- 
not be  sustained,  to-wit,  that  it  appearing  in  evidence  that  this  petitioner 
was  a  party  to  the  suit  in  the  Hancock  common  pleas;  that  having  failed 
to  take  anv  notice  of  that  case  and  there  havin'i^  been  a  decree  rendered 
against  her,  she  is  barred  by  that  proceeding,  she  is  estopped  to  gainsay 
the  action  of  that  court,  she  cannot  in  this  proceeding  inquire  into  that  jur- 
isdiction for  that  would  be  attacking  the  record  of  a  court  of  competent 
jurisdiction  collaterally.  If  the  action  of  the  Hancock  common  pleas  had 
simply  been  erroneous  or  irregular,  that  is  to  say,  if  it  had  acquired  prop- 
erly jurisdiction  in  the  premises,  the  position  taken  by  counsel  for  the  re- 
spondent would  be  correct.  A  party  may  not  collaterally  attack  the  judg- 
ment of  a  court,  where  it  had  jurisdiction  over  the  person  and  the  subject 
matter.  The  judgment  if  erroneous  in  such  cases  is  simply  voidable,  not 
absolutely  void,  and,  tnerefore,  the  party  in  the  action  where  the  irregular- 
ity or  error  occurred  must  by  motion  for  new  trial,  or  by  petition  in  error 
in  a  higher  conrt,  have  that  irregularity  or  erroneous  judgment  reversed. 
But  this  doctrine  does  not  apply  where  there  is  offered  in  evidence  the 
judgment  of  a  court,  which,  by  the  evidence  in  the  case,  it  appears  was 
coram  non  judice,  another  court  of  concurrent  jurisdiction  at  that  time 
ijaving  acquired  the  right  to  determine  all  questions  involved.  Where  it 
appears  that  the  court  was  without  jurisdiction  at  the  time  the  judgment 
was  rendered,  that  fact  may  be  shown  collaterally;  not  so,  however,  where 
the  court  at  the  time  had  jurisdiction,  and  the  judgment  was  simply  erron- 
eous or  voidable.  Every  judgment  depends  for  its  force  and  validity  on 
the  compctencv  ;»nd  antbority  of  the  tribunal  which  pronounces  it,  and 
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may  be  assailed  by  showing  a  want  or  failure  of  jurisdiction  over  the  sub- 
ject matter  or  the  person  even  although  absolutely  conclusive  in  other  par- 
ticulars, Pennywit  v.  Foote,  27  O.  S.,  600,  615.  And  in  Rose  v.  Himely,  4 
Cranch,  269,  Marshall,  C.  J.,  said:  *ln  some  cases  the  jurisdiction  de- 
pends as  well  on  tne  slate  of  things  as  on  the  consiitulion  of  the  court," 
and   Endel  v.  Leibrock,  33  O.  S.,  250,  256;  37  O.  S.,  317,  also  are  in  point. 

That  then  leaves,  as  it  seems  to  the  court,  the  husband,  or  respondent 
in  this  case,  without  any  benefits  derived  from  the  judgment  of  the  Han- 
cock common  pleas,  that  he  may  set  up  as  against  the  wife  in  this  proceed- 
ing. In  other  words,  the  rule  of  practice  does  not  apply,  as  already  refer- 
red to,  that  the  mother,  in  order  to  obtain  a  modification  of  tne  decree, 
must  go  to  Hancock  county,  and  in  that  case  ask  to  have  it  done. 

That  decree,  in  the  opinion  of  this  court,  having  no  binaing  efficacy 
upon  her,  nor  upon  the  child,  as  to  its  custody,  the  question  then  arises 
simply  whether  the  evidence  in  this  case  shows  the  father  rather  than  the 
mother,  at  least  for  the  time  being,  to  be  the  fitter  custodian  of  the  child. 
All  things  being  equal  as  between  the  husband  and  the  wife,  neither  one 
showing  any  more  fitness  to  take  charge  of  their  child  than  the  other,  as  a 
matter  of  law  the  custody  belongs  to  the  father;  he  is  recognized  in  law  as 
the  head  of  the  family ;  he  is  obliged  to  support  his  minor  children.  But 
the  interests  of  the  child  are  paramount  to  the  naked  legal  right  of  either 
parent.  '^Neither  of  the  parents  has  any  right  that  can  be  made  to  con- 
flict with  the  welfare  of  their  child."  Gishwiler  v.  Dodez,  4  O.  S.,  615. 
What  does  the  evidence  show  in  this  case?  It  shows  that  there  has  been 
a  great  deal  of  trouble  between  these  parties.  Four  years  ago,  while  sit- 
ting in  this  room,  it  appears,  although  it  has  faded  from  my  recollection 
entirely,  tnis  father  and  mother  were  here  to  have  the  case  of  divorce  to 
which  reference  has  been  made,  tried ;  and  upon  the  hearing  of  all  the  evi- 
dence in  the  case,  it  was  the  judgment  of  this  court  that  there  was  no  good 
reason  why  they  should  not  blot  out  their  past  differences,  and,  going 
away  to  themselves,  away  from  perhaps  the  unwarrantable  interference  of 
parents  upon  either  side,  commence  life  anew,  both  of  them  being  persons, 
apparently  at  least,  of  intelligence,  and  of  respectability,  and  well-appear- 
ing personally.  At  that  time,  as  already  stated,  no  order  was  made  as  to 
the  custody  of  the  child,  but,  the  mother  having  the  custody,  it  seems  with 
the  consent  of  the  father  retained  it.  He  stood  upon  what  perhaps  he  con- 
sidered his  reserved  rights ;  she  upon  her  reserved  rights,  and  not  heeding 
the  admonitions  of  the  court,  they  continued  to  pull  apart  and  remained 
unreconciled,  and  this  child  has  served  little  better  than  a  bone  of  conten- 
tion between  the  two,  ever  since.  At  that  time  the  child  was  of  very  ten- 
der years,  only  some  four  years  of  age.  It  does  not  seem  for  a  time,  at 
least,  that  he  expressed  any  particular  desire  to  take  charge  of  it  or  sup- 
port it;  but  its  maintenance  and  support  and  nursing  were  by  bis  consent 
devolved  upon  his  wife,  and  he  contributed  nothing  to  her  support,  and 
she  was  left  to  take  care  of  this  child  in  its  very  tender  years  as  best  as  she 
could,  by  working  and  aiding  her  mother  in  housekeeping.  A  short  time 
before  his  suit  was  commenced  by  him  in  the  Hancock  common  pleas  in 
1881,  probably,  under  the  representations  that  he  intended  to  taKe  the 
child  out  in  the  city  and  get  it  a  suit  of  clothes  and  some  shoes,  he  took  it 
away  from  the  place  where  the  mother  and  child  were  domiciled,  on  Eighth 
street,  near  Central  avenue,  and  failed  to  return  it;  and  from  thai  time  it 
might  be  stated  that  he  claimed  the  custody  of  the  child  as  against  the 
mother,  and  it  was  about  that  time,  or  shortly  afterwards,  without,  as  the 
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evidence  shows,  the  concurrence  of  the  mother,  but  against  her  wishes,  :t 
was  taken  to  Hancock  county,  where  the  father  at  that  time  was  employed, 
and  where  the  child,  the  court  must  say,  was  well  taken  care  of  by  its  aunt, 
Mrs.  Phillips. 

The  mother  has  shown  her  fitness,  at  least  for  the  time  being,  to  take 
charge  of  this  child. 

There  was  one  fact  developed  in  this  case  that  the  court  is  pleased 
to  say  has  been  with  reasonable  satisfaction  cleared  up,  and  otherwise 
would  have  gone  very  far  in  denying  the  mother  the  custody  of  this  child, 
and  that  was  the  fact  that  at  one  time  she  took  the  child  and  placed  it  in  an 
orphan  asylum.  That  is  not  the  proper  place  for  a  child  with  both  parents 
living.  It  is  a  proper  place  for  children  who  are  so  unfortunate  as  to  have 
been  left  without  either  father  or  mother,  and  in  indigent  circumstances, 
but  it  is  an  extreme  case  that  will  excuse  a  mother,  having  the  custody  of 
a  child  as  bright  and  deserving  as  this,  under  any  circumstances  placing 
it  in  a  public  institution  of  that  kind,  the  father  and  the  mother  both  living, 
and  its  grandparents  residing  in  the  very  city  where  it  was  done. 

As  already  stated,  one  parent  being  just  as  fit  to  take  the  custody  of 
their  child  as  the  other,  in  law  the  custody  belongs  to  the  father.  But 
the  evidence  in  this  case  discloses  a  state  of  facts  that  the  court  must  say 
does  not  present  the  case  of  a  father  and  mother,  equaM>  fit.  The  father, 
unfortunately,  has  been  shown  to  be  irregular  in  his  habits;  that  he  is 
drinking  rather  too  much,  and  associating  with  a  class  of  people  that  does 
not  become  a  father,  nor,  in  fact,  anybody.  It  is  unnecessary  to  refer  to 
the  testimony  that  was  introduced  in  evidence  yesterday  of  some  of  the 
officers  of  Findlay,  in  Hancock  county.  At  one  time  it  was  intimated 
that  perhaps  the  mother  was  not  living  in  a  proper  manner,  but  that  i 
think  has  been  brushed  away.  For  the  present  it  seems  she  is  rooming 
on  the  corner  of  Twelfth  and  Vine,  and  there  has  this  child.  It  was  inti- 
mated that  some  improper  relations  existed  between  her  and  her  step- 
father, but  I  feel  satisfied  from  the  evidence  that  nothing  improper  has 
occurred  between  them.  The  stepfather,  it  seems,  when  this  mother  was 
of  tender  years,  married  her  mother,  and  nas  been  quite  a  father  to  this 
petitioner  and  some  three  or  four  other  members  of  the  family  ever  since, 
and  has  expressed  a  willingness,  and  has  shown  the  ability,  to  protect  this 
mother,  if  necessary,  and  certainly  this  child,  so  that  it  shall  not  want.  He 
is  connected  with  one  of  the  most  respectable  business  firms  in  this  city, 
and  has  been  for  eighteen  or  nineteen  years,  and  certainly  a  man  above 
suspicion,  to  have  occupied  the  responsible  position  ne  has  for  that  length 
of  time  in  so  respectable  a  business  firm.  He  has  shown  himself  to  be  a 
man  of  property,  and  to  receive  salary  enough  to  protect  his  child  in  the 
event  that  the  mother  should  be  unable  to  do  so. 

The  suit  is  pending  in  this  court  for  divorce  between  these  parties, 
and  for  the  custody  of  this  child,  and  any  disposition  the  court  now  makes 
of  this  child  is  liable,  of  course,  to  be  modified  upon  a  trial  of  that  case, 
and  the  sooner  it  be  tried,  in  my  opinion,  the  better  for  both  of  these  par- 
ties. I  think  that  I  know  enough  about  these  parties  now  that  they  ought 
to  be  divorced,  and  the  sooner,  the  better  for  society,  morality,  the  parties, 
and  for  this  child.  The  jurisdiction  having,  in  my  opinion  failed  in  the 
other  case.  mig;ht  cause  some  embarrassments,  an  J  if  ihey  were  not  legal- 
ly divorced,  there  is  a  case  here  pending  that  is  ready  and  ripe  for  trial, 
\vhere,  if  the  parties  both  desire  to  be  rid  each  of  the  other,  it  will  not  be 
difficult  to  obtain  a  decree,  which  will  settle  their  legal  status  for  all  time 
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to  come,  and  enable  each,  if  they  desire  to  assume  new  relations,  to  do  so 
without  the  lear  of  a  cloud  cast  upon,  so  to  speak,  their  title  or  right  to 
do  so. 

The  mother,  by  the  weight  of  the  evidence,  having  shown  herself  to 
be  capable  of  taking  care  of  the  child,  and  a  fit  custodian  of  it,  at  least 
until  her  relations  may  change  very  materially,  is  given  the  custody  by 
the  court;  and  in  doing  this  I  must  make  it  a  part  of  the  order,  that  while 
she  is  to  have  the  custody  of  this  boy,  she  must  not  forget  that  Charles 
W.  Talbot  is  its  father,  and  he  must,  conducting  himself  in  a  proper  man- 
ner at  all  suitable  and  reasonable  times  have  the  right  to  see  the  child,  and 
to  talk  to  him;  and  he  should  never  be  taught  to  believe  that  his  father 
was  dead,  imtil  removed  by  the  act  of  God.  It  appears  in  evidence  here 
that  this  child  had  in  some  way  been  advised  that  its  mother  was  dead. 
That  is  very  improper  teaching,  and  )he  order  of  the  court  will  be  that  the 
custody  shall  be  given  to  the  mother,  with  the  right  at  all  times  of  the 
father  to  call  and  see  it,  if  he  conduct  himself  in  proper  manner;  and  this 
order  will  remain  in  force  until  the  disposition  of  the  divorce  case.  When 
that  case  is  tried,  then  the  custody  of  this  child  will  be  determined, 
definitely,  subject,  however,  to  future  modification  as  decided  in  Hoflfmar 
V.  Hoffman,  15  O.  S.,  427. 

Nicholas  Longworth  and  K.  A.  Thompson,  for  petitioner. 

E.  T.  Dunn  and  F.  W.  Brown,  for  defendant. 
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WILLIAM  SCHA'FFBR  v.  ROSA  B.  MUELLER. 

Where  a  married  woman  gave  birth  to  a  child  during  her  marriage,  but  born  after 
obtaining  a  divoroe,  and  the  teetirmofny  shofwea  iiiat  ehe  had  been  deserted 
oy  her  nusband  eeyeral  years  prey  ions  and  could  not  have  had  access  to  him, 
a  verdict  and  judgment  that  the  child  was  a  bastard  and  that  defendant  was 
his  father,  will  not  be  disturbed. 

Error  to  the  Common  Pleas. 

JOHNSTON,  J. 

This  action  was  commenced  in  the  court  below  for  tne  purpose  of 
establishing  the  paternity  of  a  child  alleged  to  have  been  begotten  and 
born  out  of  lawful  wedlock ;  in  other  words  a  proceeding  under  the  bas- 
tardy act.  There  was  a  verdict  for  the  plaintiff  against  the  putative  father 
thereof,  and  judgment  fixing  $300  as  the  amount  he  should  pay. 

The  trial  of  the  case  took  place  at  the  November  term,  1880,  and  it  is 
a  case  rather  unlike  the  majority  of  this  class  of  cases.  The  testimony 
developed  that  the  child  was  born  in  December,  1878;  that  in  November, 
1878,  this  same  mother  obtained  a  decree  of  divorce  in  this  county  from 
her  then  husband,  who  was  not  Mr.  SchafTer,  the  alleged  father  of  her 
clild.  The  child  according  to  the  ordinary  course  of  nature  must  have 
been  begotten  somewhere  in  the  month  of  March.  According  to  the 
record,  she  was  at  that  time  a  married  woman. 

When  the  mother  was  sworn,  objection  was  made  by  defendant,  that 
she  was  an  incompetent  witness  for  the  reason  that  she  was  at  the  time 
this  child  was  alleged  to  have  been  begotten  a  married  woman,  and  for  her 
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to  tell  anything  about  the  paternity  of  this  child  would  bedevelopinv^  com- 
munications that  must  have  passed  between  the  husband  and  wite  out  of 
the  presence  of  a  Known  lliird  party,  which  the  statute  has  prohibited  on 
the  ground  of  public  policy  and  morality.  The  court,  how-ever,  subject  to 
the  objection  of  counsel,  permitted  her  to  testify,  and  other  witnesse-  were 
permitted  to  testify,  whose  testimony  corroborated  that  of  the  piamtifT. 
The  testimony  of  the  plaintiff  was  that  wliile  it  was  true  that  in  March, 
1878,  this  child  must  have  been  begotten  ,she  was<a  married  woman,  but 
she  proceeded  to  testify,  against  the  objection  of  defendant,  that  while  she 
was  married  to  Mueller,,  in  1874,  that  he  deserted  her  in  six  months  after 
the  marriage,  and  that  she  never  had  seen  him  since,  that  they  had  never 
cohabited  together  thereafter.  She  is  corroborated  in  this  statement  by 
her  mother,  Mrs.  Anderson,  who  testifies  that  immediately  after  the  deser- 
tion, which  was  in  1875,  and  this  child,  according  to  the  evidence,  must 
have  been  begotten  in  1878,  that  from  and  after  the  early  part  of  1875,  *^^ 
husband  was  never  known  by  the  mother  to  have  visited  his  wife  at  all. 
A  motion  was  made  for  a  non-suit,  when  the  plaintiff  rested  her  case  on 
the  ground  that  it  appearing  from  the  testimony  that  this  child  must  have 
been  begotten  during  wedlock,  the  presumption  was  conclusive  that  it  was 
a  legitimate  child,  although  born  after  the  marriage  relation  had  ceased  to 
exist.  The  court  overruled  the  motion  for  a  non-suit,  and  put  the  defend- 
ant upon  his  defense.  He  did  not  deny  but  that  he  might  have  been  the 
father  of  this  child,  but  his  testimony  consisted  of  statements  to  the  effect 
that  access  to  the  wife  by  her  husband  during  all  the  year  1878  and  month 
of  March.  1878,  was  not  impossible;  that  he  seen  them  talking  together: 
that  he  had  visited  his  wife  at  different  places;  that  he  tried 
to  get  up  a  reconciliation  with  her  during  that  year.  Evidently 
the  jury  did  not  believe  this.  A  question  of  practice  was  first 
argued  and  submitted  to  the  court.  This  trial  took  place  in  Novem- 
ber, 1880.  A  motion  was  made  for  a  new  trial  to  set  aside  the  verdict  on 
account  of  errors  occurring  during  the  progress  of  the  trial,  for  refusal  of 
the  court  to  non-suit  the  plaintiff  when  she  rested  her  case,  and  for  errors 
occurring  in  refusing  certain  special  charges  asked  by  defendant,  and  for 
the  reason  that  the  court  erred  in  his  general  charge  to  the  jury.  This 
motion  was  not  disposed  of  until  November  term.  188 1,  a  year  after  the 
trial.  The  docket  and  journal  entries  show  that  not  until  April,  1882.  was 
a  bill  of  exceptions  signed,  sealed  and  made  a  part  of  the  record.  The 
petition  in  error  is  prosecuted  upon  a  record  presenting  this  state  of  facts, 
assigning  errors  that  appear  upon  the  face  of  the  bill  of  exceptions,  taken 
apparently  almost  eighteen  months  after  the  trial  term  and  more  than 
thirty  days  after  the  term  at  which  the  motion  for  a  new  trial 
was  overruled.  In  the  argument  of  the  case,  the  first  question 
presented  to  this  court  by  defendant  in  error  was,  that  there  was 
not  a  bill  of  exceptions  a  part  of  the  record  which  this  court  could 
in  law  consider,  for  two  reasons,  first,  that  it  was  not  taken  at  the 
trial  term,  nor  was  it  taken  at  the  term  at  which  the  motion  for  a  new 
trial  was  overruled,  nor  within  thirty  days  thereafter.  The  entry  of  the 
judge  trying  this  case  was  in  proper  form  and  the  endorsement  in  proper 
form,  to-wit;  although  in  fact  endorsed  by  him.  that  is  in  the  bill  of  excep- 
tions, made  a  part  of  the  record  in  April,  1882,  the  endorsement  plainly 
written  was  entered  as  of  November  term,  i88i,  on  the  minutes  of  Decem- 
ber 31.  1881,  being  the  last  day  of  that  term.  The  clerk,  although  after- 
wards, as  we  find,  having  done  his  duty,  yet  upon  the  appearance  docket 
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noted  in  the  margin  that  the  entry  allowing  the  bill  of  exceptions  was 
entered  as  of  April  22,  1882.  Upon  an  examination  of  the  minutes  we 
find  that  this  bill  of  exceptions  taken  to  the  overruling  of  the  motion  for  a 
new  trial,  was  entered  and  made  part  of  the  record  at  November  term, 
188 1,  at  which  time  the  motion  was  overruled,  so  that  that  objection  made 
by  defendant  in  error  that  no  bill  of  exceptions  was  presented  for  our  con- 
sideration, is  not  well  taken.  It,  however,  does  not  bring  upon  the  record 
for  consideration  anything  but  the  alleged  error,  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial.  The  exceptions  taken  during  the 
progress  of  the  trial  to  the  admission  of  the  testimony  of  this  woman,  can 
not  be  considered.  All  other  exceptions  taken  during  the  progress  of  the 
trial  to  the  admission  of  evidence  cannot  be  considered.  This  is  well  set- 
tled and  in  no  place  perhaps  is  it  better  considered  than  in  Dayton  v.  Hin- 
sey,  32  O.  S.,  258, 263,  where  it  was  held,  that  a  bill  of  exceptions  must  be 
signed  and  sealed  as  of  the  trial  term  or  within  thirty  days  thereafter,  and 
objections  to  the  decision  should  be  taken  when  the  ruling  is  made,  and 
where  a  bill  of  exceptions  is  made  at  the  trial  term  embodying  all  the  evi- 
dence, errors  of  law  occurring  at  the  trial  not  saved  by  special  bill 
of  exceptions,  will  be  lost.  That  brings  us  to  the  question  whether  the 
court  erred  in  not  granting  a  new  trial,  and  this  assignment  of  error  per- 
mits us  to  look  into  the  whole  record  of  the  case  as  presented  upon  the 
evidence  and  charge  of  the  court,  and  special  charges  given  and  refused, 
to  ascertain  whether  any  error  has  intervenedto  the  prejudice  of  the  plain- 
tiff in  error.  I  have  briefly  referred  to  the  character  of  the  evidence  in- 
troduced on  the  trial  of  the  case.  The  court  charged  the  jury  upon  the 
vital  question  raised  in  the  case  in  this  language: 

"Next  the  plaintiff  must  have  been  delivered  of  a  bastard  child.  Now. 
in  the  first  place  a  bastard  is  one  begotten  and  born  out  of  lawful  wedlock, 
and  the  law  presumes  that  a  person  begotten  during  wedlock  is  a  legiti- 
mate child,  it  therefore,  appearing  in  testimony  that  at  the  time  this  child 
was  begotten  plaintiff  was  a  married  woman,  the  presumption  in  law  was 
that  tne  child  was  legitimate;  but  this  presumption  may  be  ov**rcome  by 
testimony,  but  to  overcome  this  presumption,  the  plaintiff  must  satisfy 
you  by  affirmative  testimony  conclusively;  that  there  was  such  a  separa- 
tion between  plaintiff  and  her  alleged  husband  at  and  about  the  time  the 
child  was  begotten  as  to  preclude  the  idea  of  access  between  the  parties; 
the  burden  is  upon  the  plaintiffto  satisfy  you,  not  simply  by  preponderance 
ot  evidence,  but  must  prove  to  your  entire  satisfaction  that  there  was  such  a 
separation  at  the  time  the  child  was  begotten  as  to  preclude  him  from 
being  the  father.  If  such  proof  has  been  presented,  and  you  are  satisfied 
beyond  a  reasonable  doubt  that  at  the  time  the  child  was  begotten  there 
was  such  a  separation  as  to  preclude  anv  access  between  them,  ♦^hen  ;.  ou 
may  find  that  the  child  was  a  bastard  child  *  *  *  and  proceed  to  find 
whether  or  not  he  was  the  father  of  that  child.  But  unless  you  so  find 
that  there  was  such  a  separation,  etc.,  then  you  will  return  a  verdict  of  not 
guilty."  We  have  examined  the  various  authorities  presented  for  and 
against  this  proposition,  and  we  think  the  decided  weight  of  authorities  is 
that  the  court  gave  the  law  properly  to  the  jury.  There  is  a  case  very 
much  relied  upon  by  counsel  for  plaintiff  in  error;  it  is  also  relied  upon  by 
counsel  for  this  woman  as  supporting  his  theory;  that  of  Haworth  v.  Gill, 
30  O.  S.,  627.  The  court  say  many  things  in  the  body  of  the  decision  that 
do  not  appear  in  the  syllabus  of  the  case.     The  syllabus,  we  understand, 

2  L.  6.  48 
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of  our  Ohio  State  Reports  covers  the  principles  of  law  decided  or  intended 
to  be  decided  in  the  body  of  the  case ;  anything  outside  of  that  is  simply 
the  opinion  of  the  judge  announcing  it.  The  syllabus  of  that  case  is: 
"Proceedings  in  bastardy  cannot  be  maintained  on  complaint  of  the 
mother,  under  the  act  of  April  3,  1873,  ^o^  ^^^^  maintenance  and  support  of 
illegitimate  children,  when  the  child  in  question  was  begotten  and  born 
during  the  lawful  wedlock."  That  case  differs  from  this  in  this  respect, 
that  while  begotten  in  lawful  wedlock,  the  child  was  born  out  of  wedlock. 
The  woman  was  divorced  in  November,  1878,  and  the  child  was  born  in 
^     {A^.J^^bi^<Qfrt!btr  following. 

^  The  statute,  section  5614,  reads  "When  an  unmarried  woman,  who 

has  been  delivered  of  or  is  pregnant  with  a  bastard  child,  makes  complaint 
thereof,  etc." 

The  case  at  bar  is  the  case  of  an  unmarried  woman  being  delivered 
of  a  bastard  child,  who  made  complaint. 

Many  cases  have  been  cited  bearing  upon  this  question  of  the  impro- 
priety of  the  parent  of  a  child  being  permitted  in  a  court  of  justice  to  bas- 
tardize it  by  testifying  to  its  illegitimacy.  As  already  stated  in  the  charge 
as  given  by  the  court  to  the  jury,  so  jealous  is  the  state  of  its  citizens  and 
the  right  of  its  citizens,  and  the  relations  existing  between  man  and  wife, 
that  nothing  that  takes  place  between  them  in  the  confidence  reposed  by 
one  in  the  other  on  account  of  the  moral  relations,  ought  to  be  permitted 
to  be  divulged  in  a  court  of  justice  unless  said  or  done  in  the  presence  of 
a  known  third  party. 

For  a  still  greater  reason,  ought  not  a  mother  to  be  permitted  in  a 
court  of  justice  to  testify  that  her  child  is  not  the  offspring  of  herself  and 
husband,  and  while  this  presumption  is  so  strong  and  so  firmly  upheld 
by  courts  of  law  and  puolic  policy,  it  is  not  conclusive  presumption,  but 
may  under  certain  circumstances  yield  when  the  facts  and  circumstances 
are  such  as  to  over-ride  it  and  break  it  down.  The  law  is,  and  very  wisely 
too,  that  the  testimony  of  the  mother  alone  will  not  be  sufficient.  She 
must  not  only  be  corroborated  in  showing  that  it  was  a  physicial  impossi- 
bility for  her  husband  to  have  been  the  father  of  the  child,  but  it  must  be 
established  with  the  same  degree  of  testimony  required  in  criminal  cases. 
The  facts  must  be  established  beyond  a  reasonable  doubt,  and  when  thus 
established,  where  it  is  demonstrated  to  the  jury  beyond  any  doubt  what- 
ever, that  the  child  could  not  have  been  begotten  by  the  husband  of  com- 
plainant, this  strong  presumption  is  broken  down. 

One  English  case  is  cited  as  laying  down  this  law  very  clearly.  Mar- 
grave V.  Hargrave,  9  Bev.,  555.  "The  presumption  of  legitimacy  may  be 
wholly  removed  by  showing  that  the  husband  was  absent  during  the  entire 
period  during  which  the  child  in  the  course  of  nature  must  have  been 
begotten.  Such  evidence  as  this  puts  an  end  to  the  question,  and  estab- 
lishes the  illegitimacy  '^f  the  child  of  a  married  woman." 

It  is  not  necessary  to  add  to  the  authorities  already  cited. 

The  charge  of  the  court  was  within  these  decisions.  A  series  of 
special  charges  were  asked  and  refused. 

A  general  exception  was  taken  at  the  end  of  the  series.  Some  of  the 
charges  asked  contained  good :  others,  bad  law.  It  is  settled  in  Ins.  Co.  v. 
Tobin  et  al.,  32  O.  S.,  77y  that  where  a  series  of  propositions  are  asked  to 
be  given  by  the  court  as  a  whole,  and  it  be  found  that  any  one  of  the  series 
contains  bad  law,  a  general  exception  that  the  court  refused  to  give  the 
series,  is  bad. 
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For  the  reasons  stated,  therefore,  we  think  that  this  case  involving  as 
it  did  some  singular  questions,  was  properly  tried,  that  no  injustice  was 
done  this  plaintiff  in  error  and  that  the  judgment  entered  upon  the  verdic* 
must  stand. 

Therefore,  the  judgment  of  the  court  below  will  be  affirmed. 

Thos.  F.  Shay,  for  plaintiff  in  error. 

Sage  and  Hinkle  and  S.  Harris,  for  defendant  in  error. 


290  [Hamilton  District  Court] 

J.  W.  SOHN  V.  HENRY  FREIBERG. 
For  opinion  in  this  case  see  6  Ohio  Dec.  R.,  1175  (s.  c.  II  Am.  Law  Rec,  736). 


292  PAYMENT  OF  A  LEGACY. 

[Hamilton  District  Court.] 

JO(HN  H.  BRINKBiR  v.  AiLFKBD  SPEER,  EXR.. 

Where  the  payment  of  a  legacy  depends  ui>on  the  discretion  of  the  executor  of 
a  will,  the  legatee  cannot  recover  it  for  himself,  and  it  cannot  be  subjected 
the  payment  of  his  debts. 

Error  to  the  Court  of  Common  Pleas. 

SMITH,  J. 

The  plaintiff  below  filed  a  petition  alleging  that  he  recovered  a  judg- 
ment against  Charles  Speer,  that. execution  issued  and  was  returned  un- 
satisfied, arid  that  he  had  certain  interests  in  a  will  made  by  his  father, 
that  he  commenced  proceedings  in  aid  of  execution  before  the  probate 
court  and  caused  an  order  to  issue  to  the  defendant,  Alfred  Speer,  the 
executor  of  his  father's  estate,  for  an  examination  before  a  referee  direct- 
ing him  not  to  pay  over  any  money  on  account  of  the  legacy;  that  not- 
withstanding this  order,  which  was  properly  issued,  the  executor  had  paid 
sundry  sums  of  money  to  the  legatee,  and  the  prayer  of  the  petition  was 
that  the  said  executor  be  required  to  refund  or  repay  to  the  plaintiff  the 
amount  on  his  judgment. 

The  defendant,  Alfred  Speer,  filed  an  answer  admitting  that  he  was 
the  executor  of  his  father's  estate,  and  that  an  affidavit  had  been  filed,  and 
citation  issued  from  the  probate  court,  but  denied  that  this  operated  as  a 
restraining  order,  or  that  he  was  restrained  by  reason  of  that  citation  from 
paying  over  the  money  to  Charles  Speer,  and  denied  that  there  was  any 
interest  which  Charles  Speer  held  under  the  will  of  his  father  liable  to  be 
taken  in  execution  or  proceeding  in  aid  of  execution. 

There  was  another  defense  filed,  setting  up  certain  proceedings  before 
the  probate  court,  which  it  was  claimed  was  a  bar  to  a  further  prosecution 
of  this  suit.  No  reply  was  filed  to  this  answer.  The  case  came  on  for 
trial  in  the  common  pleas  court. 

The  bill  of  exceptions  contains  the  will  of  Nelson  Speer,  deceased, 
certain  agreements  of  counsel  and  the  testimony  of  Alfred  Speer. 

The  will  of  Nelson  Speer,  probated  in  1876,  provides  for  the  payment 
of  his  debts,  and  certain  legacies  to  certain  other  of  his  children.  The 
fourth  article  reads  as  follows:     *'I  give  to  my  son," Charles  Spec-,  $2,5'X), 
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to  be  paid  to  him  or  his  family  as  thought  best  by  my  execitor.  I  make 
no  charge  against  him  for  board  nor  for  any  money  I  have  jjaid  to  him  or 
for  him  before  the  day  of  this  instrument." 

The  fifth  clause  provides  for  the  payment  of  certain  legacies  to  an- 
other son,  and  the  eighth  and  ninth  for  the  distribution  of  the  residue  of 
the  estate  by  the  executor  to  different  members  of  his  family  and  different 
children  as  thought  best  by  the  executor.  Alfred  Speer,  upon  the  stand, 
testified  that  he  was  the  executor  of  his  father's  estate,  and  had  made  pay- 
ments to  Charles  Speer  from  time  to  time  for  his  support  in  sundry  sums, 
some  large,  some  small,  in  pursuance  of  the  discretion  vested  in  him  by 
the  fourth  article  of  the  will ;  that  these  payment  had  been  made  after  he 
had  been  served  with  notice  issued  from  the  probate  court  in  1876.  The 
substantial  question  in  this  case  is,  what  was  the  interest,  if  any,  of  Charles 
Speer  in  the  will  of  his  father's  estate  by  virtue  of  this  provision. 

I  think  it  clear  that  the  testator  had  a  right  to  give  his  bounty  as  he 
saw  fit,  and  exclude  it  in  terms,  if  he  so  desired  from  the  creditors  of  the 
legatee.  In  Xichol's  Assignee  v.  Eaton,  97  U.  S.,  JTJ,  that  proposition 
seems  to  be  very  fully  considered  and  numerous  authorities  are  cited  by 
the  judge  giving  the  opinion.  In  that  case  the  testator  had  given  an  an- 
nual income  to  his  son  with  the  provision  that  if  his  son  became  insolvent, 
then  the  income  should  cease  and  go  to  his  family.  It  was  claimed  on  the 
part  of  the  assignee  that  that  provision  was  .invalid  by  law,  that  the  testa- 
tor could  not  give  a  life  estate  and  deprive  creditors  of  its  Denefit,  not  cut 
it  off  in  case  the  legatee  became  insolvent.  The  supreme  court  took  a  dif- 
ferent view  of  the  case  and  held  that  it  could  be  done. 

It  is  apparent  from  this  will  that  it  was  the  intention  of  the  testator 
that  no  part  of  this,  legacy  should  be  appropriated  to  the  payment  of  his 
son's  debts.  In  the  same  clause,  he  says,  in  substance:  "I  make  no 
charge  against  him  for  board  nor  for  any  money,  etc." 

^'Whatever  I  have  done  for  him.  whatever  moneys  I  have  paid  for 
him,  I  remit." 

He  would  not  be  very  likely  to  remit  his  own  debts  and  leave  a  legacy 
or  bounty  in  such  a  shape  intentionally  that  it  might  be  given  to  his  son*s 
creditors.  It  seems  to  me  also  from  the  construction  of  the  will  that  this 
legacy  was  not  one  which  Charles  Speer  himself  could  collect  by  law  or 
enforce.  Although  the  first  part  purports  to  be  a  gift  to  his  son,  yet  it  is 
not  payable  to  him,  but  payable  to  him  or  his  family  according  to  the  dis- 
cretion of  the  executor. 

Payment  depends  upon  the  discretion  of  the  executor. 

Now,  it  seems  to  me  that  where  a  legacy  is  payable  to  a  legatee  only 
upon  the  discretion  of  another,  he  cannot  recover  for  it  himself,  and  if  he 
cannot  recover  for  it  himself  neither  can  it  be  subjected  to  the  payment  of 
his  debts.  In  White  v.  Jenkirrs  &  Turner,  Trustees,  etc.,  16  Mass.,  62,  an 
attempt  was  made  to  subject  to  garnishee  process  a  legacy  given  to  cer- 
tain trustees  to  be  expended  for  the  support  of  the  son  of  the  donor,  and 
if  he  should  not  live  to  expend  the  same  in  his  necessary  support,  then  to 
be  paid  over  to  the  other  children  of  the  donor,  and  the  court  decided  that 
the  trustees  could  not  be  held  as  garnishees  of  the  son.  See  also  Ward  v. 
Morgan,  5  Cold.,  (Tenn.),  407;  Dierbert's  Appeal,  78  Pa.,  296;  Ports- 
mouth v.  Shackelford,  46  N.  H.,  425;  Nichols,  Assignee,  v.  Eaton,  91  U. 
S.,  724;  I  Perry  on  Trusts,  section  250. 

If  that  be  the  case,  if  this  was  a  legacy  which  Charles  Speer  could  not 
himself  collect  by  law*,  and  was  payable  at  the  discretion  of  the  executor 


Vol.  IX.  LAW  BULLETIN.  757 

292  Duhnie  et  a1.  v.  Joues  and  Voss. 


either  to  him  or  to  his  family,  it  seems  to  us  it  could  not  be  reached  by  a 
proceeding  in  aid  of  execution. 

Judment  affirmed. 

J.  D.  Macneale,  for  plaintiff  in  error. 

D.  B.  Huston  for  defendant  in  error. 


293  PARTY  WALL— INJUNCTION. 

[Hamilton  Coonmon  Pleas.] 
LOUIS  DUHME  BTT  AL.  v.  FRANCIS  D.  JONES  AND  JULIUS  VOSS. 

1.  Where  an  owner  of  property  on  which  he  built  two  houses  having  a  oommon 

wall,  coniveys  the  houses  to  the  persons  by  one  deed  as  tenants  in  oommon 
and  they,  by  amicable  partition,  divide  the  property,  having  the  middle  line 
of  the  wall  as  the  division,  thiese  faots  do  not  distinguish  the  case  Trom 
Hieatt  v.  Morris,  10  O.  S.,  523,  and  where  fifty  years  afterwards  the  owner 
of  one  houee  desires  to  put  on  improvements  more  suitable  to  the  increased 
values,  he  may  take  down  his  wall. 

2.  And  where  no  application  for  a  resitraining  order  was  made  until  after  great 

expenJse  had  been  incurred  this  also  would  oe  a  sufficient  reason  for  refujB- 
ing  an  injunction. 

The  plaintiff,  the  widow  and  heirs  of  Herman  H.  Duhme,  being  the 
owners  of  the  premises,  io8  West  Fifth  street,  under  lease  to  Julius  Voss 
for  a  term  of  years  for  a  jeweler's  store,  filed  their  petition  against  Frances 
D.  Jones,  owner  of  adjoining  premises,  to  restrain  her  from  taking  down 
a  partition  wall  between  the  two  stores.  A  preliminary  restraining  order 
was  granted,  and  pending  the  motion  to  vacate  the  injunction,  Julius 
Voss,  tenant  of  the  plaintiffs,  was  made  a  party  and  filed  his  answer  and 
cross-petition,  also  asking  a  restraining  order  against  the  defendant.  It 
appeared  the  two  houses  were  part  of  one  structure  built  in  1836  by  Abel 
Shawk;  that  he  had  built  three  buildings  and  put  in  division  walls  eight 
inches  thick;  that  in  1856  Shawk  conveyed  all  three  by  one  deed  to  Louis 
Rosentiel,  John  Crawford  and  Herman  H.  Duhme,  and  they,  by  deed 
among  themselves  partitioned  the  land,  each  taking  a  building  described 
as  running  to  the  center  of  the  division  walls.  The  defendant  is  a  grantee 
under  John  Crawford,  and  the  claim  is  that  under  these  deeds,  these  walls 
•could  not  be  removed,  except  by  mutual  consent. 

JOHNSTON,  J. 

The  case  comes  up  upon  a  motion  to  dissolve  the  restraining  order, 
also  for  a  restraining  order  upon  the  cross-petition  of  Voss,  the  tenant. 
The  question  arises  whether  the  seemingly  sacred  character  given  to  a 
comm.on  wall  between  adjoining  premises  shall  forever  remain  an  em- 
bargo on  the  future  improvement  of  the  adjoining  properties,  until  both 
adjoining  owners  shall  consent  to  its  being  taken  down. 

There  is  a  question  independent  of  this  consideration  that  virtually 
disposes  of  the  motion  to  dissolve  the  injunction.  It  appears  from  the 
evidence  that  long  before  Mrs.  Jones  proceeded  to  take  down  the  party 
wall  to  improve  her  property,  she  notified  the  Duhmes  and  their  tenant, 
and  that  the  application  for  an  injunction  by  them,  was  not  made  until 
after  sne  had  torn  down   her  west  wall   and  had   been  to  great   expense 

otherwise. 

It  is  a  well  settled  principle  in  equity  that  if  a  party  would  avail  him- 
self of  his  equitable  rights  in  an  action  of  this  character,  he  should  not 
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be  guilty  of  laches;  that  he  should  be  vigilant,  and  not  suffer  the  other- 
party  to  incur  expense,  or  leave  him  under  the  impression  that  no  adverse 
steps  are  to  be  taken  against  him.     Irrespective  of  this  question,  the  claim 
of  the  plaintiffs  as  well  as  of  their  tenant,   \'oss,  is  without  equity,  as 
against  Mrs.  Jones. 

It  appears  from  the  evidence,  that  this  common  wall  was  built  almost 
fifty  years  ago ;  that  it  is  wholly  unsuited  to  the  character  of  the  improve- 
ments being  made  in  tne  vicinity,  and  the  value  of  the  property  on  which 
it  stands;  that  it  is  weak  and  cracked,  and  when  the  end  walls  of  Mrs. 
it  stands,  that  it  is  weak  and  cracked,  and  when  the  end  walls  of  Mrs. 
Jones*  building  are  removed,  it  is  doubtful  if  the  common  wall  will  stand. 

It  is  the  law  everywhere,  that  an  adjoining  owner  may  remove  a  com- 
mon wall  and  rebuild  it  or  repair  it  where  it  has  become  unsafe,  and  he 
desires  to  improve  nis  property.  In  many  of  the  states  it  is  held  that  the 
adjoining  proprietor  may  be  compelled  to  contribute  a  portion  of  the  ex- 
pense. Campbell  v.  Meisen,  4  John.,  Ch.,  333:  Wood  on  Nuisances,  section 
230;  15  N.  Y.,  601;  Partridge  v.  Culbert,  50  Jd.,  643;  Freeman  on  Coten- 
ancy, section  255,  and  various  English  cases  cited;  4  Duer,  65. 

Hence  being  an  unsafe  wall,  the  injunction  might  well  be  refused. 

Upon  the  claim  specially  made  by  the  tenant  that  the  wall  is  not  in  a 
runinous  or  unsafe  condition,  and  that  the  defendant  could  not  under  any 
circumstances,  remove  a  brick  in  a  common  wall  that  might  tend  to  weaken 
it  without  his  consent,  if  this  were  the  only  question  of  law  involved, 
the  court  would  have  little  hesitancy  in  saying  that  the  decisions  of  the 
supreme  court  of  this  state  in  two  cases  clearly  indicate  that  the  old  doc- 
trine, adhered  to  yet  in  many  of  the  American  courts,  that  a  party  wall  can- 
not be  taken  down  in  part  where  an  adjoining  proprietor  desires  to  im- 
prove his  property  without  the  other's  consent,  is  not  recognized  as  law  in 
Ohio.  The  case  of  Hieatt  v.  Morris,  10  O.  S.,  523,  was  the  first  depar- 
ture from  the  old  doctrine,  and  while  it  has  been  characterized  by  some 
text  writers  as  not  of  very  high  authority,  there  is  a  virtual  aftirmation  t;f 
the  doctrine,  though  in  a  different  form,  in  the  case  of  Mullen  v.  StriV;;r, 
19  O.  S.,  135. 

It  seems  to  be  the  law  in  this  state  to-day,  that  either  adjoining  pro- 
prietor, upon  giving  notice  to  the  other  of  his  intention  to  take  down  his 
half  of  a  sound  party  wall,  may  do  so  where  he  intends  to  rebuild  the  same, 
and  if  he  uses  ordinary  care,  he  will  not  be  responsible  if  the  remaining 
half  of  the  wall  should  fall. 

The  old  doctrine  is  held  to  be  unsuited  to  this  age  of  improvement 
and  advancement,  and  wholly  unadapted  to  densely  populated  cities  where 
every  person  in  purchasing  real  estate,  unless  the  deed  contains  some  re- 
striction, expects  he  will  have  the  full  right  to  build  upon  his  property^  as 
he  may  see  proper.  It  was  claimed  that  this  case  is  distinguishable  from 
the  Hieatt  &  Morris  case,  in  that  this  wall  was  built  by  a  common  owner, 
and  not  by  the  adjoining  owners.  A  dictum  of  Peck,  J.,  wherein  he  refers 
to  the  cases  reported  in  3,  4  and  6  Duer,  is  relied  upon.  This  is  not  the 
case  of  a  common  owner,  conveying  one  house  to  one,  and  the  other  to 
another,  fixing  the  center  of  the  wall  as  the  boundary  line.  The  common 
owner,  Shawk,  conveyed  the  entire  property  by  one  deed  to  three  persons 
as  tenants  in  common  and  they  afterwards  by  an  amicable  arrangement 
agreed  upon  a  partition,  fixing  the  center  of  these  walls  as  the  boundary 
between  tneir  properties,  instead  of  building  by  agreement  dividing  walls 
at  other  points  upon  the  property.     In  principle  I  cannot  see  that  this 
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diflfers  from  the  Hieatt  &  Morris  case;  there  they  built  the  wall  by  agree- 
ment, here  it  was  already  built  and  they  agreed  to  make  the  center  of  it 
their  boundary  line.  Shawk  did  not  fix  the  line,  or  denominate  any  of  the 
walls,  as  "party,    "partition,"  or  **common  walls." 

As  already  intimated,  our  supreme  court  is  in  the  advance  upon  this 
question.  The  suggestions  of  Denio,  J.,  in  15  N.  Y.,  supra,  and  followed 
with  approval  by  Freeman  in  his  work  on  Cotenancy,  section  256,  and  the 
concluding  portions  of  the  decision  in  Hoffman  v.  Kuhn,  57  Miss.,  751, 
are  worthy  of  observation,  all  tending  in  the  direction  of  the  Ohio  decis- 
ions. 

The  temporary  injunction  heretofore  granted,  is  accordingly  dis- 
solved, and  the  motion  for  injunction  on  cross-petition  of  Voss  denied, 

E.  H.  Kleinschmidt  for  plaintiff. 

E.  VV.  Kittredge,  for  Mrs.  Tones,  and 

William  Disney,  for  Julius  Voss. 


294  PARTNERSHIP— WITNESSES. 

[Hamilton  Common  Pleas.] 

BRINKER  V.  SCHRBIBER.  &  PPBIFFER. 

Where  a  Burvivins:  partner  brought  action  on  a  note  made  to  his  firm  against  two 
makers  ae  individuals  and  not  as  partners,  and  one  of  them  ifi  in  default 
for  answer  and  makes  no  defence,  he  is  a  competent  witness  for  the  other 
as  to  transactions  with  the  deceased  partner. 

CONNER,  J. 

Brinker,  a  surviving  partner  of  the  firm  of  Brinker  &  Henke,  brought 
suit  against  Schreiber  &  Pfeiffer,  as  individuals,  not  as  partners,  to  recover 
$250  upon  the  sale  of  a  wagon  and  buggy  which  had  been  made  by  the 
deceased  partner,  Henke.  PfeiflFer  was  in  default  for  answer  and  made  no 
defense  at  the  time  of  the  trial. 

Schreiber  filed  an  answer  setting  up  a  general  denial.  The  plaintiff, 
to  prove  his  case,  offered  a  book  of  the  firm  showing  an  entry  made  by 
the  deceased  partner,  Henke,  charging  the  items  against  Schreiber  and 
Pfeiffer,  as  individuals.  Schreiber  called  his  co-defendant,  Pfeiffer,  who 
was  in  default  as  a  witness,  out  the  plaintiff  objected  to  nis  competency 
claiming  that  he  was  an  adverse  party  and  was  excluded  by  the  statute 
from  testifving  to  the  transactions  of  a  surviving  partner,  not  having  been 
present  at  the  time  of  tuc  sale. 

It  was  held  by  the  supreme  court  in  the  case  of  Baxter  v.  Leith,  28 
O.  S.,  that  in  an  action  by  a  surviving  partner,  an  adverse  party  cannot 
testify  to  any  transaction  with  a  deceased  partner  or  any  declarations  by 
him,  unless  such  transactions  took  place  or  declarations  were  made  in  the 
presence  of  the  surviving  partner.  The  only  question  remaining  to  be 
determined  as  to  the  admissibility  of  the  evidence  of  Pfeiffer,  was  whether 
or  "not  he  was  an  adverse  party,  and  it  having  been  decided  by  the  supreme 
court  in  the  case  of  Baker  v.  Kellogg,  29  O.  S.,  663,  that  an  adverse  party 
must  be  adverse  in  interest  and  not  simply  in  status  in  the  case,  it  was 
there  distinctly  held  that  a  party  to  a  suit  who  was  in  default  for  answer 
was  not  adverse  in  interest,  and  could  be  called  as  a  witness  by  his  co- 
defendant  who  had  answered.  Under  this  decision,  Pfeiffer  was  a  compe- 
tent witness  and  his  testimony  should  have  been  admitted  upon  the  trial.  ■ 

Motion  for  a  new  trial  granted. 

Evans  &  Roettinger,  for  plaintiff. 

W.  G.  Mayer,  for  defendant.    • 
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A.  P.  C.  BONTE'S  Admr.  v.  B.  HINMAN  et  al. 

For  opinion  in  this  case,  see  6  Dec.  R.,  1173  (s.  c.  11  Am.  Law  Rec., 
649).  The  judgment  in  this  case  was  reversed  by  the  Supreme  Court 
without  report  December  i,  1885. 


TRIAL— ERROR.  308 

[Hamilton  District  Ck>urt.] 

JAMES  P.  BYRNB  v.  AUOB  WOOD. 

Where  a  cause  triable  by  jury  has  been  set  in  a  submitted  room  and  no  notice  of  its 
setting  is  given  to  the  opposite  counsel,  it  is  error  in  the  court  to  render 
judgment  by  submission. 

Error  to  the  Superior  Court  of  Cincinnati. 

The  plaintiff  belo»v,  Alice  Wood,  brought  an  action  in  the  superior 
court  of  Cincinnati  against  James  F.  Byrne,  defendant  below,  for  the  re- 
covery of  money  only. 

The  petition  alleges  it  was  for  services  in  the  care«and  management 
of  his  household,  for  one  hundred  and  eight  weeks  at  four  dollars  a  week ; 
that  she  had  been  paid  $80  on  account,  leaving  a  balance  of  $352  due. 

Ihere  is  an  answer  filed  denying  each  and  every  allegation  of  the 
petition. 

The  pleadings,  therefore,  raised  an  issue,  in  which  either  party  was 
entitled  to  a  trial  by  jury.     The  case  was  set  down  for  trial  in  room  No.  i, 
superior  court  of  Cincinnati,  by  plaintiff's  attorney.     When  the  case  was 
called  for  trial,  defendant  not  appearing,  it  was  tried  on  submission  in  his 
absence  an     'udgment    rendered    for    the    plairtiflf    on    the    evidenca 
for    the    amount    claimed.      Defendant,    on    the  following    day,    filed 
his    motion  to  set  a.ide  the    judgment.     In   support  of  this   motion 
he  filed  two  affidavits.     The  court  overruled  the  motion.    The  defend- 
ant took  a  bill  of  exceptions  containing  these  affidavits,  and  the  bill 
of  exceptions  recited  that  these  affidavits  were  all  the  evidence  before  the 
court  on  the  hearing  of  the  motion.     Upon  this  bill  of  exceptions  *he 
petition  in  error  was  filed  in  this  court.     The  evidence  consists  of  the  affi- 
davits of  Mr.  Bryne  and  his  attorney,  Mr.  Dempsey.     The  defendant  him- 
self says  that  he  was  entitled  to  a  trial  by  jury ;  that  he  never  waived  a 
jury  in  fact  nor  intended  to  waive  a  jury;  that  he  was  informed  by  counsel 
that  the  case  was  not  set  for  trial,  and  was  not  present  when  the  trial  took 
place ;  that  he  had  a  good  and  meritorious  defense  that  plaintiff  never  con- 
tracted to  work  for  him,  never  worked  for  him  in  fact  and  he  was  not  in- 
debted to  her  in  any  sum  whatever. 

The  affidavit  of  Mr.  Dempsey,  the  attorney,  recites  that  neither  him- 
self nor  his  client  intended  to  waive  a  jury  ;  that  it  was  a  case  triable  by  a 
jury,  and  by  the  rules,  regulations  and  course  of  procedure  in  the  superior 
court  of  Cincinnati  distributing  and  classifying  the  business  of  that  court, 
there  were  three  rooms,  in  which  were  held  separate  sessions  of  the  court 
for  the  trial  of  causes;  tnat  in  room  No.  i,  cases  were  set  for  trial  without 
a  jury,  and  cases  triable  by  jury  were  set  for  trial  in  rooms  No.  2  and  3; 
that  it  was  one  of  the  rules  of  that  court  that  no  case  triable  by  jury  could 
be  set  for  trial  until  previous  notice  had  been  given  to  the  opposite  party 


Voi.  IX.  LAW  BULLETIN .  76 1 

308  Byrne  v  Wood. 

uy  the  party  setting  the  case  for  trial ;  that  in  this  case  no  such  notice  hai 
been  given ;  that  neither  the  client  nor  the  attorney  had  such  notice. 

No  examination  was  in  fact  made  of  the  calendar  in  room  No.  i,  be- 
cause as  he  claimed,  under  the  rules  of  the  court  it  could  not  be  properly 
set  there,  being  a  jury  case.    This  was  substantially  all  the  evidence. 

Edward  J.  Dempsey,  for  plaintiff  in  error. 

W.  T.  Porter,  for  defendant  in  error. 

SMITH,  J 

The  rules  of  the  superior  court  are  not  before  us,  except  so  far  as  they 
appear  in  this  affidavit.  We  cannot  judicially  take  notice  of  its  rules,  48 
Cal,  178;  13  Bush.,  419. 

Such  being  the  case,  whatever  other  rules,  if  any  there  may  be,  regu- 
lating setting  of  cases  in  the  various  rooms  of  the  superior  court  except 
as  stated  in  the  affidavit,  we  can  have  no  cognizance  of. 

So  far  as  appears,  the  only  rules  are  those  recited  in  the  affidavit,  and 
there  is  no  contradictory  testimony. 

By  an  inspection  of  the  pleadings  it  is  clear  this  was  a  case  triable  by 
jury.  Either  party  had  a  right  to  demand  a  jury,  unless  he  had  waived  it 
expressly  or  impliedly.  We  think  on  a  fair  construction  of  this  affidavit, 
that  by  the  rules  of  this  court  a  case  triable  by  jury  was  triable  in  rooms 
2  or  3,  and  a  case  triable  by  jury  could  not  be  set  for  trial,  unless  notice  of 
such  setting  had  been  given  to  the  opposite  party  by  the  persons  setting  it 
for  trial.  It  also  appears  from  the  affidavit  that  no  such  notice  was  given 
and  that  neither  defendant  nor  his  attorney  had  any  notice  of  the  setting  of 
this  case  for  trial  at  that  time.  So  far  as  appears  from  the  testimony,  we 
think  the  defendant  was  excused  from  examining  the  calendar  in  room 
No.  I.  Neither  the  defendant  nor  his  attorney  ever  expressly  waived  a 
jury  in  the  case. 

Has  he  impliedly  waived  it? 

Section  5204,  Rev.  Stat.,  provides  that  a  jury  may  be  waived  "by  the 
consent  of  the  party  appearing,  when  the  other  party  fails  to  appear  at  the 
trial  by  himself  or  attorney." 

When  this  case  was  called  for  trial  in  room  No.  i,  neither  defendant 
nor  his  attorney  was  present. 

If  this  case  was  properly  set  there  at  the  time,  the  defendant  by  not 
appearing  impliedly  waived  the  jury.  But  if  the  case  was  improperly  set 
three  for  triai  at  the  time  and  defendant  not  required  to  be  there,  he  was 
not  in  default. 

Nor  by  his  absence  under  the  circumstances  can  it  oe  held  that  he  has 
waived  his  right  to  a  jury.  It  was  error  on  the  part  of  the  court  to  render' 
judgment  by  submission  at  the  time. 

Such  being  the  case,  the  motion  made  on  the  following  day  to  set 
aside  the  judgment  on  the  ground  of  irregularity  and  surprise  should  have 
been  granted.  It  was  an  irregularity  on  the  part  of  the  court  to  permit  a 
case  to  be  set  for  trial  in  conflict  with  its  own  rules,  and  if  defendant  has 
been  prejudiced,  the  judgment  should  be  reversed. 

The  order  of  the  superior  cuort  overruling  the  motion  is  reversed  and 
the  case  remanded  to  that  court  with  instructions  to  grant  the  motion  set- 
ting aside  the  judgment  and  for  a  new  trial. 
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CONTRACTS.  310 

[Superior  Court  of  Cincinnati,  May  Itf,  1888.] 

THE  McBIRNEY  &  JOHNSTON  WHITE  LEAD  CO.  v,  THE  CONSOLIDATED 

LEAD  CO. 

PlaintifF  contracted  with  defendant  for  the  sale  of  white  lead  at  certain  prices.  The 
contract  on  its  face  was  not  unlawful ;  but  when  it  appeared  in  evidence  that 
the  white  lead  manufacturers  of  the  United  States  west  of  Buffalo,  formed 
themselves  into  a  corporation  lor  the  purpose  of  restricting  the  production 
of  white  lead,  controlling  the  sale  and  keeping  up  the  price,  that  the  defend- 
ant being  such  corporation,  the  plaintiff  one  of  the  stockholders,  and  the  con- 
tract being  the  contract  between  the  members  and  the  corporation,  and  the 
means  by  which  the  purpose  of  the  combination  was  carriea  out : 
Held,  the  contract  being  an  essential  part  of  an  unlawful  scheme,  is  itself 
unlawful. 

2.  The  unlawfulness  may  be  shown  by  the  defendant  if  the  plaintiff  makes  out  a 

prima  facie  case  for  recovery  without  developing  the  faCt. 

3.  Enforcing  the  payment  of  the  price  agreed  to  be  ^iven  for  doing  an  unlawful 

thing,  after  the  thing  has  been  done;  or  enforcing  an  account  between  the 
parties  to  an  unlawful  enterprise,  is  carrying  out  an  unlawful  agreement,  and 
therefore  such  ¥rill  not  be  enforced. 

FORCE,  J. 

The  action  is  brought  to  recover  a  balance  claimed  to  be  due  on  an 
account.  The  items  of  the  account  are  items  growing  out  of  a  contract 
between  plaintiff  and  defendant.  The  contract  is  claimed  to  be  void. 
This  question  must  be  met  in  two  aspects:  First,  the  character  of  the 
contract  itself;  second,  whether  or  not  the  suit  is  really  for  the  purpose  of 
enforcing  the  illegal  part  of  the  agreement. 

The  contract  upon  its  face  is  simply  a  provision  between  this  plaintiff 
and  this  defendant  as  to  the  price  to  be  obtained  for  lead  turned  in;  it  is 
not  an  isolated  contract  unconnected  with  others,  it  is  an  essential  part  of  a 
scheme.  The  scheme  was  this,  that  the  manufacturers  of  white  lead  in  the 
United  States,  west  of  the  longitude  of  Buffalo,  agreed  to  form  themselves 
into  a  corporation,  in  which  corporation  each  corroder  shall  have  a  certain 
amount  of  stock  ;  that  each  member  of  the  corporation,  that  is,  each  man- 
ufacturer of  white  lead  west  of  Buffalo,  shall  be  entitled  to  manufacture  a 
certain  amount  of  white  lead  proportionate  to  his  amount  of  stock,  and  no 
more;  that  he  shall  sell  at  prices  fixed,  not  by  himself  but  oy  the  corpora- 
tion ;  that  a  member  who  fails  to  sell  as  much  as  he  is  entitled  to.  shall  be 
entitled  to  turn  the  surplus  undisposed  of  over  to  the  corporation,  and  the 
, corporation  shall  pay  him  the  average  price  that  he  got  from  others ;  and 
that  when  he  was  so  successful  as  to  dispose  of  more  than  he  was  entitled 
to,  he  shall  have  unloaded  upon  him  by  the  defendant  corporation  the 
amount  turned  in  to  the  defendant  by  unsuccessful  dealers.  This  scheme 
was  to  be  carried  out  by  means  of  contracts  with  the  members  of  the  cor- 
poration, such  as  the  one  in  this  case.  The  question  is  not  whether  or  not 
the  contract  between  the  plaintiff  and  defendant  taken  by  itself,  uncon- 
nected with  anything  else,  is  invalid ;  but  is  this  contract,  as  a  part  of  this 
scheme,  from  which  it  takes  its  color  and  character,  invalid.  Of  course  a 
contract  by  which  parties  agree  to  do  a  thing,  either  illegal  or  against 
morals,  or  against  public  policy,  is  a  contract  which  is  not  enforceable  by 
law.  It  is  said,  the  contract  in  this  case  is  against  public  policy,  by  creat- 
ing a  monopoly.  In  general,  contracts  creating  a  monopoly  in  trade  are 
unlawful,  because  the  public  demands  and  has  a.  right  to  demand  that 
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every  able-bodied  man  shall  have  a  right  to  contribute  to  the  public  weal 
by  the  untrammeled  exercises  of  his  ability  and  labor;  and  hence  a  con- 
tract restraining  a  man  from  work,  is  a  contract  which  is  against  public 
policy,  and  will  not  be  enforced.     To  that  there  are  two  marked  excep- 
tions; first,  where  the  labor,  the  exercise  of  which  is  to  be  restricted,  is 
one  which  is  limited  of  its  own  nature,  as  being  either  a  patent  right  or  be- 
ing a  trade  secret ;  another  is  that  where  there  is  a  sale  of    an  entire  bus- 
iness, the  person  who  purchases  has  a  right  for  his  own  protection,  and  in 
order  to  get  the  whole  value  of  that  which  he  purchases,  to  contract  that 
the  seller  shall  not  practice  that  business  within  reasonable  limits  and  for 
a  reasonable  length  of  time.    The  case  now  presented  is  not  quite  the  same, 
but  it  comes  within  the  principle  of  the  case  ,  and  has  been  specifically 
passed  upon  in  several  places.     The  contract  here  is  a  contract,  a  scheme, 
which  was  entered  into  for  the  purpose  of  controlling  and  restrictiner  the 
manufacture  and  the  production  of  white  lead  in  the  United  States  west  of 
tne  loneitude  of  Buffalo,  and  restricting  the  prices,   so   that   the  prices 
should  not  fall  below  a  certain  amount.     It  is  for  the  benefit  of  the  manu- 
facturers, and  they  have  a  right  to  contract.     Manufacturers  and  laborers 
have  a  right  to  make  a  contract  for  their  own  protection,  so  for  as  it  is 
reasonable,  and  so  far  as  it  does  not  conflict  with  the  interest  of  the  pub- 
lic.    But  as  has  been  said  by  the  supreme  court  of  Pennsylvania,  where  an 
agreement  or  contract  of  that  sort  is  made  with  the  view  to  injure  the  pub- 
lic, the  public  will  not,  through  the  courts,  enforce  that  contract.     Hence, 
where  a  combination  is  made  for  the  purpose  of  diminishing  product  or 
increasing  prices  generally  as  against  the  public,  the  courts  will  not  carry 
out  that  contract.     Where  some  coal  companies  in  the  northern  part  of 
Pennsylvania  made  an  agreement  restricting  the  amount  ot  coal  to  be  put 
upon  the  market,  and  fixing  the  price,  the  court  of  appeals  in  New  York 
said  that  was  a  contract  which  was  injurious  to  the  public,  and  could  not 
be  enforced  by  courts  of  law.     Arnot  v.  P.  &  E.  Coal  Co.,  68  N.  Y.,  558. 
In  Morris  Run  Coal  Co.  v.  Bradley  Coal  Co.,  68  Pa.  St.,  a  similar  contract 
was  held  inimical  to  the  public  and  void.     Salt  Co.  v.  Guthrie,  35  O.  S., 
666,  is  a  case  where  the  salt  makers  of  one  district  in  the  state  of  Ohio 
made  an  agreement  by  which  a  company  should  control  the  product  and 
sale  of  the  salt  made  by  the  members  of  the  company.     This  was  held 
inimical  to  the  public,  as  creating  a  monopoly,  and  could  not  be  enforced. 
In  Craft  v.  McConoughy,  79  111.,  346,  where  the  wheat  dealers  of  one 
town  made  a  contract  among  themselves,  by  which  they  should  sell  indi- 
vidually whatever  wheat  they  could  sell,  but  would  keep  through  one,  the 
agent  for  all,  a  statement  of  the  sales  made  by  all  and  the  profits  made  by 
all,  and  then  at  the  end  of  the  month  they  would  share  around  so  that  they 
should  all  make  equal  profits,  it  was  held  that  that  was  hostile  to  the  pub- 
lic, and  should  not  be  enforced.     And  when,  in  the  city  of  New  Orleans, 
the  dealers  in  bagging  combined  together  to  keep  up  the  price  of  bagging, 
thecupreme  court  of  Louisiana  held  their  agreement  could  not  be  enforced. 
Indiana  Bagging  Co.  v.  Knox,  14  La.  Ann.,  168.     A  like  ruling  was  made 
as  to  a  combination  of  stevedores  in  one  port  to  control  the  business  of 
stevedoring.     Collins  v.  Lock,  L.  R.,  App.  Ca.     To  the  same  effect  are, 
Crawford  v.  Wich,  18  O.  S.,  190;  People  v.  Fisher,  14  Wend.,  10,  and  King 
v.  Winants,  71  N.  C,  469. 

But  it  is  further  said  that  this  suit  is  not  for  the  purpose  of  enforcing 
the  contract;  that  the  defendant  corporation  is  existing  simply  for  the  pur- 
pose of  winding  up;  it  does  not  propose  to  carry  on  any  more  business, 
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and  this  action  is  not  to  compel  the  carrying  on  of  business,  but  is  merely 
for  the  purpose  of  getting  pay  for  business  that  has  been  done.  Accord- 
ing to  the  decision  of  the  supreme  court  of  the  United  States  in  Brooks  v. 
Martin,  2  Wall ,  70,  that,  apparently,  can  be  done.  That  case  followed  the 
opinion  in  the  case  of  Sharp  v.  Taylor,  2  Phill.,  801,  which  had  a  few 
years  before  been  pronounced  by  Lord  Chancellor  Cottenham.  But  in 
Sykes  v.  Beadon,  L.  R.,  Ch.  Div.,  i,  four  years  ago,  the  court  of  appeals 
Sykes  v.  Beadon,  L.  R.,  11  Ch.  Div.  i,  four  years  ago,  the  court  of  appeals 
in  a  very  elaborate  opinion  held  that  the  rules  of  law  as  laid  down  by  Lord 
Cottenham  in  Sharp  v.  Taylor  were  not  law,  and  were  overruled.  In  the 
United  States,  the  language  used  by  the  judge  in  the  case  of  Brooks  v. 
Martin,  supra,  has  not  been  followed  by  other  courts.  The  courts  either 
attempt  to  distinguish  it  or  decline  to  follow  it.  In  two  cases,  the  court  in 
New  Jersey,  whose  opinion  in  equity  cases  are  specially  valuable:  Wat- 
son V.  Murray,  23  N.  J.,  Eq.,  257,  and  Todd  v.  Bafferty's  Adm..  30  N.  J., 
Eq.,  254,  says  that  in  New  Jersey  at  all  events,  it  isnot  law;  that  where  two 
parties  have  agreed  to  carry  out  an  illegal  enterprise,  one  party  has  a  right 
to  compel,  by  the  aid  of  a  court,  a  settlement. of  the  profits  arising  from 
that  illegal  enterprise.  In  King  v.  Winants,  71  N.  C,  469,  it  is  held  that 
where  two  parties  have  combined  in  an  illegal  transaction,  that  that  illegal 
transaction  cannot  be  a  lawful  consideration  for  a  payment  or  settlement 
between  two  parties.  In  Snell  v.  Dwight,  120  Mass.,  9,  the  court  decline 
to  accept  as  law  the  language  in  Brooks  v.  Martin  and  in  Craft  v.  Mc- 
Conoughy,  79  111.,  346. 

And,  indeed,  where  two  parties  have  agreed  to  do  an  imlawful  thing 
and  divide  the  proceeds  or  agree  to  an  unlawful  thing  and  pay  a  certain 
price  for  the  doing  of  that  unlawful  thing,  how  can  a  court  undertake  to 
divide  those  proceeds,  or  enforce  the  payment  of  that  money,  except  by 
enforcing  the  carrying  out  of  the  unlawful  agreement?  Perhaps  if  there 
has  been  an  agreement  to  carry  out  an  unlawful  transaction,  and  proceeds 
have  resulted  from  it,  and  those  proceeds  have  been  ascertained  and  di- 
vided, and  one  party  not  only  has  in  his  possession  the  proceeds,  but  has 
admitted  to  the  other:  *'I  have  so  much  money  belonging  to  you,  which  I 
hJold  in  trust  for  you"  that  a  subsequent  promise  based  on  that  declara- 
tion might  be  so  disconnected  with  the  original  agreement  that  it  might 
be  enforced,  but  where  a  suit  is  brought  to  enforce  payment  for  doing  a 
thing  which  the  law  says  is  illegal,  I  don't  see  how  the  court  can  enforce 
that  payment  without  enforcing  the  agreement  which  it  itself  says  is  illegal. 
Now  it  is  true,  the  petition  says  that  the  plaintiff  sold  so  much  white  lead, 
on  which  so  much  is  due,  as  if  it  were  a  suit  brought  for  a  quantum  vale- 
bat.  But  there  are  two  objections  to  that.  The  matter  as  developed  by 
the  evidence — and  it  does  not  matter  whether  it  appears  from  the  evidence 
of  the  plaintiff  or  defendant,  so  that  it  appears — it  appears  from  the  evi- 
dence, that  the  thing  sought  is  not  the  market  value,  but  the  agreed  price, 
and  the  dispute  is  as  to  what  the  agreed  price  was;  and  second,  if  the  suit 
were  reallv  and  simply  for  the  market  value,  then  it  could  not  be  main- 
tained in  tliis  suit,  because  there  is  no  evidence  at  all  that  the  market  value 
of  lead  was  greater  than  the  price  which  the  defendant  has  actually  paid. 

But  I  find  that  the  action  is  to  recover  a  stipulated  price,  and  that  the 
price  is  an  unlawful  stipulation  and  cannot  be  enforced,  and  judgment  will 
he  for  the  defendant. 

McCoy,  Follett  &  Hyman,  for  plaintiff. 

Wulsin  &  Perkins  for  defendant. 
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3 1 2  BANKRUPTCY— PARTNERSHIP— APPEARANCE. 

[Superior  Court  at  Cincinnati.] 

SARVER,  GRAY  &  COOK  v.  W.  W.  SCARLETT,  R.  W.  SCARLETT  AND  J.  A. 

SCARLBIT. 

In  an  action  brought  against  the  members  of  a  dissolyed  firm,  the  resident  mem- 
bers ha^ve  not  authority  by  reaeon  of  their  reliatlon  to  enter  appeara<nce  for 
non-resident  member  so  as  to  warrant  a  personal  Judgment  against  him. 

FORCE,  J. 

This  action  was  brought  on  transcript  of  a  judgment  rendered  by  a 
court  in  Pennsylvania.  Judgment  was  rendered  against  four  defendants ; 
one  named  Brown,  R.  W.  Scarlett,  W.  W.  Scarlett,  and  J.  H.  Scarlett. 
Mr.  Brown  is  dead,  R.  W.  Scarlett,  who  lives  in  Maryland  has  not  been 
served  and  the  two  others  have  answered. 

W.  W.  Scarlett  by  way  of  answer,  sets  up  his  discharge  in  bankruptcy, 
and  the  evidence  shows  that  this  particular  claim  now  sued  on  was  pre- 
sented in  the  bankruptcy  proceedings. 

While  the  courts  are  not  entirely  agreed  as  to  whether  or  not  pro- 
ceedings in  bankruptcy  by  one  partner  discharge  him  of  his  individual 
debts  only,  it  is  agreed  by  all  that  where  one  is  asking  for  a  discharge  alone 
if  in  that  proceeding  his  joint  debts  are  stated,  the  discharge  obtained  is  a 
discharge  against  his  partnership  as  well  as  his  individual  debts ;  Wilkins 
v.  Davis,  15  Nat.  Bankruptcy  Rep.,  60;  Keeler  v.  Snodgrass  et  al.,  ante 
000. 

J.  A.  Scarlett's  defense  is  that  he  was  not  served  in  the  action  brought 
in  Pennsylvania,  where  the  judgment  was  rendered  and  that  he  never 
authorized  any  one  directly  or  indirectly  to  enter  an  appearance  for  him 

It  appears  from  the  evidence  that  the  firm  was  composed  of  these  four 
men  mentioned,  that  two  of  them,  W.  W.  Scarlett  and  J.  A.  Scarlett  lived 
in  Newport,  Ky.,  Mr.  Brown  in  Cincinnati,  and  R.  W.  Scarlett  in  Balti- 
more; and  that  the  business  was  carried  on  in  Cincinnati  during  the  life  of 
the  firm ;  that  after  seven  or  eight  months  of  business  here  Brown  went  on 
to  Philadelphia  to  reside  and  there  made  one  contract,  being  the  same 
contract  on  which  the  judgment  was  rendered  on  which  this  action  is 
brought. 

1  nat  was  the  only  business  done  by  the  firm  in  Philadelphia.  In  the 
action  brought  in  Philadelphia  upon  that  contract,  Brown  was  served 

The  firm  then  dissolved.  More  than  three  years  after  the  dissolution 
R.  W.  Scarlett  while  passing  through  Philadelphia  was  served  with  pro- 
cess, and  afterwards  his  counsel  entered  an  appearance  for  all  four  of  the 
members,  and  filed  a  plea  of  the  general  issue.  The  cause  went  to  trial 
and  judfyment  was  rendered. 

R.  W.  Scarlett  was  not  authorized  by  J.  A.  S.  to  enter  appearance  for 
him,  and  had  no  such  authority  unless  authority  was  given  by  the  fact 
that  they  had  been  partners. 

It  is  claimed  by  plaintiff  here :  First,  that  a  partner  as  a  partner  has  a 
right  not  only  during  the  partnership,  but  after  the  dissolution  of  the  part- 
ship  to  enter  an  appearance  for  his  co-partners  in  an  action  brought 
against  the  members  of  the  dissolved  firm.     That  is  denied. 
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The  question  as  to  the  right  of  a  member  of  a  firm  during  the  exis- 
tence of  the  partnership  to  enter  the  appearance  of  his  co-partners,  is  a 
matter  largely  disputed. 

The  English  text  books  say  there  is  such  an  authority  during  the 
life  of  the  firm.  That  is  also  the  law  in  Pennsylvania.  But  although  it 
is  the  law  in  Pennsylvania,  and  a  judgment  rendered  in  the  state  against 
a  non-resident  partner  is  valid  in  that  state,  where  such  non-resident  part- 
ner is  not  served  with  process  and  his  appearance  is  only  entered  by  a  resi- 
dent partner;  still,  as  the  question  is  one  of  jurisdiction,  the  validity  of 
such  judgment  can  be  inquired  into  in  any  other  state,  and  it  will  not  be 
held  valid  in  states  where  partners  are  held  not  to  have  such  power. 

The  supreme  court  of  Massachusetts  in  a  very  elaborate  opinion,  hold, 
that  a  partner  nas  no  power  to  enter  appearance  for  his  non-resident  part- 
ner as  foundation  for  a  personal  judgment  against  such  non-resident. 
Phelps  V.  Brewer,  9  Cush..  300. 

The  supreme  court  of  tne  United  States  hold  with  the  court  of  Massa- 
chusetts that  a  partner  has  no  such  right,  at  least  after  dissolution. 

The  question  has  not  been  decided  in  Ohio  by  the  supreme  court. 

This  court  in  general  term  in  Marks  v.  Fordyce,  5  Dec.  R.,  81 :  (s.  c. 
2  Am.  Law  Rec,  392),  Yaple,  J.,  giving  the  opinion,  held  that:  "When 
partners  reside  in  different  states,  but  part  of  ihem  reside  in  the  state 
where  the  firm  business  is  carried  on.  and  manaijfe  and  control  the  busi- 
ness  for  all,  and  a  suit  is  brought  in  a  court  of  record  in  the  state  where 
the  firm  is  located,  against  all  the  partners  jointly  :o  enforce  a  liability 
arising  out  of  the  partrr-r'^hip  transaction,  and  non-resident  partners  are 
rot  personal!^'  sc;  /•  d  with  process,  and  do  not  appear  in  person  to  defend, 
bnt  the  resident  partners  employ  an  attorney  to  deiV^nd  for  all,  who  does 
so,  such  resident  partners  are  the  agents  of  the  non  resident  partners  for 
such  purpose,  and  have  implied  authority  to  employ  such  attorney  in  be- 
half of  all,  and  his  appearance  for  them  binds  all." 

But  that  case  does  not  cover  the  one  now  on  trial;  on  the  contrary, 
the  court  carefully  distinguishes  it  from  such  a  case  as  the  present. 

In  the  absence  of  anv  authoritv  in  this  state,  it  would  be  safe  to  follow 
the  ruling  of  the  supreme  court  of  the  United  States;  and  it  has  distinctly 
held  in  Hall  v.  Zanning  et  al.,  91  U.  S.,  (i  Otto.),  160,  that  "a  membe/  of 
a  partnership  residing  in  one  state, not  served  with  process  and  not  appear- 
ing, is  not  personally  bound  by  a  judgment  recovered  in  another  state 
against  all  the  partners  after  a  dissolution  of  the  firm,  although  the  other 
members  were  served  or  did  appear  and  cause  an  appearance  to  be  entered 
for  all,  and  although  the  law  of  the  state  where  the  suit  was  brought,  au- 
thorized such  judgment,  and  that  after  the  dissolution  of  a  partnership, 
one  partner  has  no  implied  authority  to  cause  the  appearance  of  another 
partner  to  be  entered  to  a  suit  brought  against  the  firm." 

In  Duncan  v.  Tombeckbee  Bank,  4  Port,  (Ala.),  184,  it  was  held  that 
::fter  dissolution,  at  all  events,  one  partner  had  no  authority  to  enter  an 
appearance  for  a  non-resident  co-partner. 

So  far  as  I  know  there  is  no  authority  anywhere  that  a  partner,  after 
the  dissolution  of  a  firm,  has  that  authority.  And  hence  although  in  Ohio 
it  has  been  held  that  one  partner  may  submit  to  arbitration  on  behalf  of 
the  firm.  Wilcox  v.  Singletary,  Wright's  R.,  420,  and  that  one  member  of 
a  dissolved  firm  may  admit  the  amount  of  indebtedness  where  the  fact  of 
indebtedness  otherwise  appears,  Feigley  v.  Whitaker,  22  O.  S.,  606,  and 
that  resident  managing  partners  may,  during  the  life  of  the  firm  enter  the 
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appearance  for  a  non-resident  partner  in  the  place  where  the  business  is 
carried  on,  Marks  v.  Fordyce,  supra;  yet  there  is  nothing  to  show  that  the 
rule  extends  to  the  authority  of  a  partner  to  enter  appearance  after  disso- 
lution, or  to  a  case  where  the  suit  is  brought  in  a  place  where  the  firm  does 
not  exist  and  carry  on  its  business,  and  where  the  appearance  is  entered 
by  a  member  of  the  firm  who  is  himself  a  non-resident.  It  may  be  noted 
that  while  there  has  been  no  decision  yet  in  Ohio  upon  the  power  of  a 
member  of  a  dissolved  firm  to  enter  appearance  for  a  non-resident  member 
the  rule  is  precisely  the  same  in  Ohio  as  in  Massachusetts,  as  to  the  power 
of  such  member  to  admit  the  amount  of  a  balance  due  by  the  dissolved 
firm.     Feigley  v.  Whitaker,  22  O.  S.,  606;  Ide  v.  Ingraham,  5  Gray,  106. 

Further,  the  clear  preponderance  of  the  evidence  is  that  R.  W.  Scar- 
lett did  not  authorize  or  direct  the  attorney  in  Philadelphia  to  enter  an 
appearance  for  any  one  but  himself.  The  attorney  asumed,  or  took  for 
p^ranted  that  he  was  to  appear  for  the  firm  and  did  accordingly.  It  is 
also  clear,  that  J.  A.  Scarlett  was  not  advised  that  appearance  had  been 
entered  for  him,  and  never  affirmed  such  appearance. 

Judgment  for  defendants. 

Evans  &  Halsey,  for  plaintiffs. 

Howard  Douglass,  for  defendants. 


313  PROSECUTING  ATTORNEY— APPEALS. 

[Hocking  Commfon  Pleas.] 
SETTH  WBLDY  v,   BOARD  OP  OOMMI9SIONBRS. 

1.  It  is  the  duty  of  the  -county  comimissioners,  where  an  attorney  has  been  ap- 

pointed to  ftsslflt  the  prosecutor,  under  Rev.  Stat.  7196,  and  after  the 
approval  of  his  bill  by  the  court,  to  act  and  allow  -such  sum  as  they  deem 
just  but  the  oouirt  cannot  command  them  to  allow  any  specific  sum. 

2.  In  Case  of  their  refusal  to  act,  a  mandamus  will  require  them  to  act  and  allow 

such  sum  as  the  court  approved  and  to  them  seem  just  and  proper. 

The  plaintiff,  an  attorney  at*  law,  of  the  Hocking  county  bar,  was 
appointed  by  the  common  please  court  of  that  county,  to  assist  the  pros- 
ecuting attorney  in  the  trial  of  a  homicide  case  in  that  court.  The  ap- 
pointment was  accepted  and  services  performed  thereunder. 

The  court  thereupon  approved  a  bill  for  $200  as  being  a  fair  compen- 
sation for  such  services.  The  bill  thus  approved,  coming  before  the  com- 
missioners for  their  allowance,  they  refused  to  allow  the  same,  but  did 
allow  as  a  just  and  reasonable  compensation  for  such  services,  the  sum  of 
$150.  From  this  action  of  the  defendants,  the  plaintiff  gave  notice  of  his 
intention  to  appeal,  taking  all  the  necessary  steps  to  perfect  his  appeal. 
The  case  came  up  upon  motion  to  dismiss  this  appeal. 

FRIESNER,  J. 

1st. — If  this  were  a  claim  against  the  county,  to  be  allowed  by  the 
county  commissioners,  concerning  which  a  right  of  trial  existed,  then  this 
appeal  would  be  the  proper  remedy,  and  not  an  action  commenced  against 
the  county ;  this  being  a  claim  dependent  upon  a  statute  exclusively. 

Commissioners  v.  Zeiglehoffer,  38  O.  S., — 

2nd. — The  words  **any  case''  in  sec.  896,  R.  S.  authorizing  an  appeal 
"from  the  board  of  commissioners,"  are  limited  to  their  action  upon 
claims  or  cases  concerning  which  a  right  of  trial  exists. 
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3rd. — Services  performed  by  an  attorney  under  an  appointment  as  in 
this  case,  create  no  claim  against  the  county  with  a  right  of  trial  thereon, 
nor  is  the  action  of  that  board  allowing  the  bill  of  an  attorney  for  such 
services  a  case  before  them  from  which  an  appeal  lies. 

4th. — Whether  an  attorney  is  bound  by  his  duty  as  an  officer  of  ihc 
court  to  accept  such  an  appointment  is  not  decided,  and  is  not  deemed 
important  to  this  case. 

It  is  clear  that  it  is  no  part  of  the  obligation  of  the  county  to'  prose- 
cute crimes  or  employ  and  pay  lawyers  therefor  independent  of  the  stat- 
ute. 

The  statute  that  creates  the  obligation  may  well  fix  the  mode  of  ascer- 
taining and  determining  the  compensation,  and  make  that  mode  conclu- 
sive. If  it  is  objected  that  the  mode  selected  may  not  do  justice,  the  an- 
swer is,  do  not  accept  the  appointment  if  that  may  be  refused;  or  cease 
being  such  officer  of  the  court,  if  it  is  desired  tQ  avoid  the  duties  of  the 
position. 

5th. — The  legislature  has  invested  the  court  with  power  to  appoint  an 
attorney  to  assist  the  prosecuting  attorney  in  a  proper  case,  and  has  indi- 
cated the  way  in  which  his  compensation  shall  be  determined  by  the  con- 
current action  of  the  court  in  which  the  services  are  performed,  and  the 
commissioners  of  the  county  in  which  the  trial  is  had — such  sum  as  the 
court  shall  approve  and  the  commissioners  may  deem  just  and  reasonable. 

In  the  absence  of  fraud  or  mistake,  the  result  of  their  action  is  con- 
clusive. No  matter  what  these  commissioners  may  deem  just  and  reason- 
able, and  allow,  it  is  not  sufficient  unless  the  court  approves  it;  and  no 
matter  how  much  the  court  may  feel  justified  in  approving,  it  is  of  no 
force  unless  the  commissioners  shall  deem  it  just  and  reas  'juable.  No 
appeal  lies  to  the  action  of  the  court  approving,  or  of  the  commissioners, 
allowing  the  compensation. 

Motion  to  dismiss  appeal  sustained. 

Bright  &  Wright,  for  plaintiff. 

Burgess  &  Hansen,  for  defendant. 


GAS  COMPANY— CONTRACTS.  321 

[Hamilton  District  Court.] 

♦VILLAGE  OF  AVONDALE  v.  CINCINNATI  GASLIGHT  &  COKE  CO. 

A  contra<:t  for  lighting  a  villa#^  adjoining  a  city  w4iic^  attempts  to  transfer 
from  the  legislative  authorities  of  the  village  to  tbe  legislatlTe  aothoritlflS 
of  the  city  all  regulation  as  to  the  quantity  and  price  of  gaa  furnished  to 
the  village  is  in  contravention  of  the  principle  that  legislative  power  can- 
not be  transferred  or  ceded. 

Error  to  the  Common  Pleas  Court  of  Hamilton  county. 

In  an  action  in  the  Court  of  Common  Pleas  against  the  incorporated  village 
of  Avondale,  the  Cincinnati  Gas  Light  &  Coke  Co.  filed  its  petition,  alleging  that 
on  May  24,  1871,  an  agreement  was  entered  into,  by  the  terms  of  whioh  the  said 
company  agreed  to  furnish  ttie  said  defendant  at  the  lamp  poets  in  said  village 
Buoh  quantity  of  gas  as  should  be  required  for  lighting  the  public  lamps  therein, 
and  to  clean,  light  and  keep  lighted  and  in  ordinary  repair  said  lamps  for  the 
same  time  as  said  company  then  did  for  the  city  of  Cln<:iiiiiati,  and  the  quality  of 
gas  furnished  to  be  the  same;  that  said  company  complied  with  its  obligations 
under  said  contract  until  M!ay  1,  1880,  and  that  the  village  paid  the  monthly 
bills  presented  by  said  company,  up  to  November  1,  1879,  since  wiiich  time,  it 

•The  judgment  in  this  case  was    reversed  by  the  Supreme  Court,  see    opinion 
43  O.  S.,  257. 
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has  refused  to  pay— and  that  there  was  due  the  sum  of  $8,676.37  for  gas  furnished 
from  May  1,  1879,  to  May  1,  1880. 

The  answer  of  the  village  and  the  subsequent  prooeedlngs  below,  including 
the  Judgment  of  the  court  against  the  vlUage  for  the  full  amount  claimed  for  gas 
furnished,  present  the  question,  whether  the  court  erred  in  rendering  Judgment 
against  the  village  upon  the  allegations  of  the  answer  of  the  village,  to  the  effect: 
1.  inat  the  village  had  no  authority  or  power  under  the  laws  of  the  state  to  enter 
into  the  said  contract,  ana  that  the  same  is  null  and  void.  2.  That  on  February 
13, 1879,  the  council  of  said  village  passed  an  ordinance,  fixing  lue  quantity  of  gas 
required  for  the  lighting  of  the  public  lamps  in  said  village,  and  caused  a  copy 
thereoi  to  be  then  and  there  delivered  to  said  company.  The  4th  and  6th  items  of 
the  contract  are  as  follows: 

Section  4.  That  in  further  consideration  of  the  privileges  hereby  granted, 
the  said  company  and  Its  successors  shall  furnish  at  said  lamp  posts  to  said  vil* 
lags  such  quantity  of  gas  as  may  be  required  for  the  lighting  of  the  public  lamps 
and  shall  clean,  light  and  keep  lighted  and  in  ordinary  rep^r  said  lamps  for  the 
same  time  and  price  payable  at  the  same  time  as  said  oompany  now  does  for  the 
city  of  Cincinnati,  the  burners  and  other  conditions  being  the  same  as  those  now 
in  use  and  force  In  said  city,  and  the  quality  of  gas  furnished  to  be  the  same  as 
for  said  citv. 

Sectkm  6.  The  price  at  which  said  oompany  shall  furnish  gas  to  the  public 
buildings  of  said  village  and  to  the  citizens  and  private  consumers  shall  be  the 
same  for  each  thousand  cubic  feet  so  furnished  as  the  price  respectively  for  gas 
furnished  to  the  public  buildings  and  private  consumers  in  the  city  of  Cincinnati 
and  undeir  the  same  regulations  and  conditions. 

The  village  is  ready  and  willing  to  pay  for  gas  furnished  as  specified  in 
the  ordinance  of  February  18,  1879,  that  is,  up  to  one  o'clock  at  night  for  lighting 
the  lamps,  and  claims  that  the  provisions  of  the  contract  si^ed  upon  are  an  at- 
tempt to  interfere  with  its  legislative  authority  and  its  right  to  determine  how 
much  gas  shall  be  supplied  and  the  hours  during  which  the  public  lamps  shall  be 
kept  burning,  and  that  it  is  an  attempt  to  give  the  company  the  right  to  furnish 
gas  at  the  public  lamps  at  the  same  price  and  the  same  time  as  may  be  fixed  from 
time  to  tlm<e  by  the  city  of  Cincinnati,  under  the  statutory  regulations  as  to  price, 
quantity  and  quaility  of  gas. 

The  authority  of  the  village  to  contract  for  gas  to  light  the  streets  and  pub- 
lic buildings  is  admitted. 

To  meet  the  wants  of  particular  looalities,  the  legislature  has  provided  that 
it  shall  be  lawful  for  any  gas  company  in  any  city  or  incorporated  village  in  this 
state,  organized  in  pursuance  of  any  of  the  laws  of  the  same  to  extend  their  pipes 
used  for  conveying  gas  to  the  various  localities  and  inhabitants  of  such  city  or 
incorporated  village  to  any  point,  place  or  places  in  the  vicinity  of  such  city  or 
incorporated  village  outside  the  corporate  limits  thereof,  provided  the  right  of 
way  be  obtained  from  the  corporation  or  other  authorities,  of  any  person  or  per- 
sons, place  or  places  to  be  affected  by  such  extension.    56  O.  L.,  92,  (1859). 

Under  this  authority  the  company  extended  its  pipes  into  the  village,  the 
contract  granting  the  use  of  the  streets  and  avenues  of  the  village  for  the  pur- 
pose of  supplying  gas  to  the  public  lamps  and  buildings. 

The  village  insists,  however,  that  the  contract  is  invalid  for  the  reason  that 
the  right  to  purchase  the  works  of  the  comi>any  and  all  the  appurtenances  be- 
longing thereto  at  any  time  within  the  existence  of  such  contract  or  agreement  as 
provided  for  by  section  2480  of  the  Rev.  Stat.,  ''regulating  gas  companies  In  cities 
and  villages,"  are  not  reserved. 

We  assume  that  the  village  council  by  the  passage  of  the  ordinance  of  Feb- 
ruary 13,  1879,  fixing  the  time  for  lighting  the  public  lamps,  desires  to  continue 
to  receive  the  gas  manufactured  and  conveyed  through  the  pipes  of  the  said  gas 
company,  now  in  the  streets  and  avenues  of  the  village,  and  is  not  complaining, 
except  that  the  company  seeks  to  furnish  a  supply  of  gas  In  excess  of  the  neces- 
sities of  the  public  use. 

Whether  the  contract  is  affected  by  any  right  of  purchase  not  being  re- 
served, is  unnecessary  to  consider  for  the  reason  that  even  if  the  contract  can 
staikd  as  within  the  statute  and  as  in  a  general  sense  for  the  sale  of  gas  by  the 
company,  in  effect  an  agreemenjt  that  the  village  should  have  the  privilege  of 
using  the  property  of  the  company  for  the  purpose  of  lighting  the  streets  and 
avenues,  it  can  be  regarded  as  valid  only  to  such  an  extent  as  in  the  Judgment  of 
the  village  council  the  public  necessities  might  require. 
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As  the  time  for  lighting  public  lamps  and  the  price  are  matters  materially 
affecting  the  corporate  revenues,  the  village  authorities  in  that  respect  are  not 
vested  with  the  power  to  adopt  irrepealable  legislation  or  deprive  the  village  of 
the  right  to  regulate  within  reasonable  periods  and  from  time  to  time  the  quan- 
tity, quality  and  price  of  gas  furnished.  If  section  2478  of  the  Revised  Statutes, 
reserving  to  a  city  or  village  in  which  a  gas  company  may  be  established,  the 
power  to  regulate,  does  in  fact  apply  to  a  village  in  which  no  gas  company  is 
estHblished,  then  the  power  exercised  by  this  ordinance  of  February  13, 1879,  is 
one  expressly  conferrea,  but  it  is  not  required  for  the  purpose  of  this  enquiry  to 
determine  whether  the  power  be  express. 

The  provisions  of  sections  4  ana  5  of  the  contract  are  in  effect  an  attempt  to 
transfer  from  the  legislative  authorities  of  the  village  of  Avondale  to  the  legis- 
lative authorities  of  the  city  of  Cincinnati  all  regulations  as  to  the  quantity  and 
price  of  gas  furnished  to  the  village  in  contravention  of  the  well-known  principle 
Ihat  legislative  power  cannot  be  transferred  or  ceded. 

The  record  shows  that  the  village  objected  to  the  action  of  the  court  below 
in  admitting  in  evidence  the  contract  in  question  and  to  the  refusal  to  admit  in 
evidence  the  ordinance  of  February  13,  1879,  aud  the  exception  of  the  village 
thereto.  The  finding  of  the  court  was  that  the  agreement  set  oat  and  referred  to 
in  the  petition  was  valid  and  binding;  that  by  the  terms  thereof  said  plaintiff  was 
entitled  to  furnish  and  said  defendant  bound  to  receive  gas  for  lighting  the  pub- 
lic lamps  in  the  village,  according  to  the  time  table  then  in  use  in  the  city  of  Cin- 
cinnati; that  the  defendant  had  no  right  by  ordinance  or  otherwise  to  fix  the 
quantity  of  gas  required  to  be  furnished  for  the  public  lamps  and  that  the  amount 
due  from  the  defendant  to  plaintiff  with  interest  to  January,  1882,  after  deducting 
$2,000  paid  by  defendant,  with  interest,  was  $7,136.59. 

The  judgment  for  the  amount  in  excess  of  the  quantity  of  gas  required  to  be 
furnished  by  the  ordinance  of  February  13, 1879,  is  erroneous,  and  for  such  error 
the  judgment  is  reversed. 

Stallo  &  Kittredee  and  Joseph  Wilby,  for  plaintiff  in  error. 

£.  A.  Ferguson,  tor  defendant  in  error. 


COUNTY  COMMISSIONERS.  322 

[Hamilton  District  Court.] 

♦DALTON  V.  COMMISSIONERS. 

1.  Where  the  emtployment  of  a  janitor  by  the  clerk  of  the  courta  is  a  necessary 

expense,  It  is  the  duty  of  the  county  commiseioners  to  make  an  allowance 
for  the  wages  of  such  janitor. 

2.  The  remedy  is  not  by  mandamus,  but  by  appeal  to  the  court  at  common  pleas. 

MOORE,  J. 

The  petitioner,  Daniel  J.  Dalton,  represents  that  as  clerk  of  the  courts 
of  Hamilton  county,  he  is  entrusted  with  the  custody  of  the  files  and  rec- 
ords of  the  several  courts  of  said  county,  and  charged  with  the  duty  of 
taking  proper  care  of,  and  preserving  said  files  and  records;  of  keeping  in 
proper  order  the  rooms  in  the  court-house  of  said  county,  designated  and 
set  apart  for  the  use  of  the  clerk  of  the  court,  and  in  which  the  duties  of 
such  clerk  are  chiefly  performed,  and  where  said  files  are  kept,  and  that  a 
janitor  is  necessary  for  the  proper  performance  of  the  duties  of  his  said 
office. 

That  as  such  clerk  Le  is  entitled  to  the  entire  management  and  control 
of  all  the  parts  and  rooms  of  his  office,  and  of  all  the  persons  in  charge  of 
the  same,  and  that  it  is  the  duty  of  the  county  commissioners  of  said  county 
as  prescribed  by  the  statutes  to  allow  and  order  to  be  paid,  as  other  claims 
against  the  county,  reasonable  compensation  for  the  services  of  the  jan- 

*This  case  is  distinguished  bv  the  circuit  court  in  the  case  of  Deters  v.  Com- 
missioners, I  Ohio  Circ.  Dec.,  162,  165,  in  which  case  it  was  pointed  out  that  the 
stUute  under  which  this  decision  was  made  has  been  repealeo. 
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itor  employed  by  the  petitioner,  as  such  clerk,  to  take  care  of  such  clerk's 
office. 

That  he  has  employed  G.  S.,  a  competent  and  suitable  person,  to  per- 
form the  duties  of  said  janitor  of  said  clerk's  office  for  a  reasonable  com- 
pensation and  the  price  usually  paid  for  such  services, — that  a  claim  for  the 
services  of  said  G.  S.  as  such  janitor  for  three  weeks  and  two  days  to  Sat- 
urday, March  3,  1883,  was  duly  presented  to  said  county  commissioners, 
and  they  refused  to  allow  or  order  the  same  to  be  paid,  alleging  as  a  rea- 
son therefor,  that  the  said  G.  S.  had  been  appointed  by  the  petitioner  with- 
out their  consent  or  approval,  and  that  they  had  appointed  a  person  as  a 
janitor  for  said  clerk's  office  whom  they  were  paying  out  of  county  funds 
for  such  services. 

That  the  janitor  so  designated  by  said  county  commissioners  is  per- 
forming no  service,  and  that  said  county  commissioners  seek  to  force  upon 
him  a  janitor  he  does  not  want,  and  prays  that  a  writ  of  mandamus  may 
issue  against  said  board  of  commissioners,  and  that  they  be  commanded 
to  allow  and  order  to  be  paid  as  other  claims  against  said  county,  the 
compensation  of  said  G.  S.  or  such  other  person  as  may  be  appointed  by 
the  petitioner. 

The  demurrer  to  the  petition  filed  by  the  county  commissioners  in  ef- 
fect, admits  the  statements  of  the  petition  including  the  reasonableness  and 
necessity  of  the  services  of  a  janitor  and  at  the  wages  therein  stated. 

The  substantial  question  is,  whether  the  county  commissioners  are 
required  by  statute  to  allow  as  other  claims  against  the  county,  reason- 
able compensation  for  the  services  of  a  janitor  employed  by  the  clerk  of 
the  court  of  common  pleas. 

Sec.  I  of  an  act  of  the  general  assembly,  providing  for  the  erection  of 
public  buildings  passed  June  i,  1831,  S.  &  C.,  1228,  reads  as  follows: 

"There  shall  be  erected  and  finished  in  each  county  within  this  state, 
whenever  the  commissioners  of  the  county  may  deem  it  necessary,  a  good 
and  convenient  courthouse,  a  strong  and  sufficient  jail  or  prison  for  the  re- 
ception and  confinement  of  prisoners  and  criminals,  also  one  or  more  fire- 
proof buildings  in  some  convenient  place  or  places  near  the  courthouse  in 
which  shall  be  kept  the  offices  of  the  clerk  of  the  supreme  court,  court  of 
common  pleas,  sheriff,  recorder  of  deeds,  county  auditor  and  county  treas- 
urer. Provided,  however,  that  the  commissioners  aforesaid  may  at  their 
discretion,  provide  and  furnish  one  or  more  suitable  rooms  within  the  walls 
of  the  courthouse  or  other  buildingfor  the  use  of  thewhole  or  a  part  of  the 
officers  aforesaid ;  and  the  commissioners  may  assign  such  room  or  rooms  j 

to  the  sole  and  exclusive  use  of  such  officers  as  they  may  deem  expedient."  j 

So  that  when  the  present  courthouse  was  built,  the  county  commission-  j 

ers  by  authority  and  direction  of  the  statute,  assigned  rooms  for  the  use  of  j 

the  clerk  within  the  walls  of  the  court-house  to  be  under  his  sole  and  ^x-  ' 

elusive  use  as  he  might  deem  expedient. 

If  the  statute  intended  that  the  clerk  should  have  the  exclusive  con- 
trol of  his  rooms,  then  it  follows  that  the  clerk  is  entitled  to  use  them,  ex- 
clusive of  the  interference  of  other  persons,  and  in  a  manner  consistent 
with  the  welfare  of  the  public  service. 

It  cannot  be  said  that  because  the  language  of  the  statute  indicating 
in  general  terms  that  the  county  commissioners  are  charged  with  the  care 
and  control  of  the  courthouse,  and  because  these  several  offices  are  within 
the  walls  of  the  courthouse  that  the  county  commissioners  have  the  right 
to  interfere  with  rooms  set  apart  by  a  previous  statute  to  the  exclusive  use 
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of  the  public  officer  in  charge,  and  therein  exercise  the  right  of  appoint- 
ment of  a  person  incident  to  the  duties  of  that  office. 

Sec.  I002  of  the  Revised  Statutes,  amended  January  31,  1881,  (78,  O. 
L.,  22,)  which  provides  that  the  county  commissioners  may  employ  a 
county  engineer,  a  superintendent  of  the  courthouse,  and  such  watch- 
man, janitors  and  other  employees  as  may  be  necessary  to  the  care  and 
custody  of  the  courthouse  and  jail,  in  no  way  affects  or  limits  the  former 
direction  of  the  statute  requiring  the  county  commissioners  to  assign 
rooms  within  the  walls  of  the  courthouse  to  be  under  the  sole  and  exclu- 
sive control  of  the  several  officers  for  the  convenient  discharge  of  their 
official  duties.  After  such  assignment  of  rooms  for  office  purposes  other 
portions  of  the  court-house,  requiring  the  exercise  of  that  care  and  con- 
trol, indicated  by  the  language  of  the  statute  remain  for  the  attention  of 
the  county  comntissioners. 

The  adoption  of  the  fee  system  in  this  county  by  the  act  of  April  6, 
1870.  Sayler's  statutes,  page  2285,  sec.  3,  wrought  a  change  in  the  man- 
ner of  employment  and  payment  of  employees  in  the  several  county  of- 
fices, and  the  statute  in  respect  to  the  question  under  consideration  was  in 
no  way  changed  by  the  Revised  Statutes  of  1880,  sec.  1343,  and  is  now  the 
same  and  reads  as  follows: 

*'Sec.  3.  The  judges  of  the  court  of  common  pleas,  in  joint  session, 
shall  from  time  to  time  fix  the  maximum  compensation  of  all  deputies, 
clerks,  book-keepers  and  other  assistants  who  may  be  employed  by  the 
treasurer,  auditor,  recorder,  sheriff,  probate  judge  and  clerk,  which  com- 
pensation shall  be  paid  to  them  monthly  out  of  the  county  treasury  upon 
the  warrant  of  the  county  auditor,  and  the  number  of  clerks,  deputies, 
book-keepers  and  other  assistants  of  the  offices  named  in  the  first  section 
of  this  act  shall  be  determined  by  said  officers  respectively  subject  to  the 
approval  of  the  judges  of  the  court  of  common  pleas,  and  for  no  official 
act  or  duty  shall  any  such  deputy,  clerk,  book-keeper  or  other  assistant 
receive  to  be  retained  by  himself  any  additional  fee,  salary  or  compensa- 
tion, other  than  that  fixed  and  provided  for  in  this  section,  and  no  officer 
shall  receive  or  be  paid  directly  or  indirectly  any  part  of  such  salary  or 
compensation  of  such  deputy,  clerk,  book-keeper  or  other  assistant,  or  any 
fee  or  reward  for  appointing  him  to  such  position. 

The  county  commissioners  shall  allow  and  order  to  be  paid,  as  ether 
claims  against  the  county,  all  other  reasonable  expenses  necessary  to  the 
proper  discharge  of  the  duties  of  any  of  the  above  named  officers,  pro- 
vided, however,  that  the  compensation  of  all  deputies,  clerks,  book-keep- 
ers and  assistants  hereby  authorized  to  be  paid,  shall  be  first  paid  out  of 
the  fees,  costs,  percentages,  penalties  or  allowances  collected  by  said  offi- 
cer and  accounted  for  and  paid  into  the  county  treasury." 

In  the  light  of  legislation,  by  which  we  are  governed  and  the  issue 
presented,  it  appears  that  the  clerk  having  the  exclusive  control  of  the 
rooms  assigned  him  for  office  purposes,  is  entitled  to  employ  whomsoever 
he  pleases  to  clean  and  render  the  same  convenient,  and  the  county  com- 
missioners having  admitted  by  their  demurrer  the  necessity  of  such  serv- 
ice and  the  reasonableness  of  the  wages  and  being  charged  by  the  stat- 
ute with  the  allowance  and  payment,  as  other  claims  against  the  county* 
ail  reasonable  expenses  other  than  the  salaries  of  the  deputies,  clerks, 
book-keepers  and  other  assistants  necessary  to  the  proper  discharge  of  the 
duties  of  such  officer,  it  is  their  duty  and  they  are  bound  to  make  the  al- 
lowance, if  the  employment  of  a  janitor  is  a  necessary  expense. 
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It  seems  to  us  the  legislature  intended  to  leave  to  the  officer,  the  man- 
agement of  the  internal  affairs  of  his  office,  he  to  say  whether  he  wishes  a 
janitor  or  not,  to  be  the  judge  of  the  necessities  of  his  office,  to  have  some 
discretion  in  the  way  in  which  his  rooms  shall  be  arranged  and  cared  for, 
and  by  analogy  we  may  presume  that  such  was  the  intention,  for  section 
1264,  of  the  Rev.  Statutes  provides  that  "the  county  commissioners  shall 
furnish  to  the  clerk  all  blank  books,  blank  stationery  and  all  things  nec- 
essary to  the  prompt  discharge  of  his  duty,  all  which  articles  the  clerk 
may  procure  and  shall  be  allowed  for  upon  his  certificate"  *  *  ♦ 
subject,  however,  to  enquiry  in  case  of  unreasonableness  of  supply,  etc. 

But  we  are  of  the  opinion,  that  the  writ  cannot  be  allowed.  The  re- 
lator does  not  allege  that  he  has  paid  the  janitor  or  that  he  has  incurred  an 
expense,  for  which  he  is  entitled  to  an  allowance,  and  further,  the  county 
commissioners  have  acted  upon  the  matter  and  considered  it  on  the  merits 
and  the  remedy  is  not  by  mandamus,  but  by  appeal  to  the  court  of  com- 
mon pleas  under  the  statutes.  See  the  case  of  the  State  ex  rel.  Gerke  v. 
Commissioners,  26  O.  S.,  364. 

Writ  refused. 

Follett,  Hyman  &  Dawson,  for  petitioner. 

O.  J.  Cosgrave,  contra. 


324  BILLS  AND  NOTES. 

[Hamilton  Oommooi  Pleas.] 

C.  C.  AROHBR  Y.  J.  J.  bOLOR  BT  AL. 

Tbe  endorsee  of  a  di«h>ofiiored  note  must  within  a  reasonable  time  aifter  beoomlng 
the  owner  thereof,  demand  iwyment  of  tbe  maker  and  give  notice  to  saoh 
laat  endorser  of  non-payment  In  order  to  hold  him  liafble  thereon. 

JOHNSTON,  J. 

The  action  is  on  a  promissory  note.  The  petition  alleged  in  sub- 
stance that  J.  J.  Solor  executed  and  delivered  to  Charles  H.  Young,  his 
certain  promissory  note;  that  before  maturity,  Young  endorsed  said  note 
to  J.  Huston,  Jr.  Huston  was  the  owner  and  holder  at  maturity,  and 
caused  said  note  to  be  duly  protested  and  notice  of  non-payment  given  to 
his  endorser.  Young;  that  after  the  maturity  and  dishonor  of  said  note, 
Htiston  transferred  said  note  by  endorsement  to  C.  C.  Archer,  the  plain- 
tiff. The  petition  contained  no  allegation  that  Archer  had  demanded  pay- 
ment, and  notified  Huston  of  non-payment.  Huston  demurred  to  the  pe- 
tition. The  question  raised  by  the  demurrer,  was  whether  an  endorser  of 
an  overdue  note  was  entitled  to  demand  and  notice  of  non-payment  in  or- 
der to  make  him  liable  on  the  instrument.  It  seems  to  be  well  settled  by 
the  authorities  that  the  endorsement  of  an  overdue  note  is,  as  ta  the  en- 
dorser, equivalent  to  making  a  new  note,  payable  on  demand;  that  the  en- 
dorsee must  make  demand,  and  notify  the  endorser  within  a  reasonable 
time,  and  upon  failure  to  do  so,  the  endorser  is  released.  Also  that  the  pe- 
tition must  aver  the  fact  of  demand  and  notice.  The  claim  of  plaintiff  that 
such  endorser  becomes  a  guarantor  and  not  entitled  to  notice  is  not  sup- 
ported by  the  authorities.  The  case  of  Parker  v.  Riddle,  11  O.,  103,  107,  is 
against  it  and  sustains  the  position  taken  by  defendant,  that  the  endorser 
after  maturity  is  entitled  to  notice.    The  following  authorities  are  in 
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point:  Edwards  on  Bills  and  Notes,  sections  377  and  380;  29  la..  1K8;  12 
Cal.,  308;  13  Kan.,  550;  zi  Me.,  455;  18  Pick.,  260;  2  N.  H.,  159;  2  Conn., 
419;  50  Mo.,  331;  33  la.,  348;  9  Ala.,  153;  8  S.  &  R.  (Penn.),  351;  18 
Penn.  St.,  426;  9  Johnson,  120;  2  Nott.  &  McCord,  283;  2  Bailey's  (S.  C), 
157;  Daniels  on  Negotiable  Securities,  see  996. 

Cornell  &  Marsh,  for  demurrer. 

J.  T.  DeMar,  contra. 
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[HamiltoiL  District  Court.] 

C.  WALLBRECHT  v.   P.  PUCKBTAT. 

The  individual  liability  of  trustees  of  an  incorporated  benevolent  association  for 
"  debts  contracted  by  them, "  as  prescribed,  S.  &  C,  310,  section  78,  Rev.  Stat, 
3261,  is  collateral  and  conditional  to  the  principal  obli^tion,  which  rests  on 
the  corporation,  and  is  to  be  resorted  to  by  tne  creditors  only  in  case  of 
the  insolvency  of  the  corporation,  or  where  payment  cannot  be  enforced 
against  it  by  ordinary  process. 

Error  to  the  Court  of  Comtnon  Pleas  of  Hamilton  county. 

AVERY.  J. 

The  judgment  was  upon  a  written  obligation  in  the  following  form : 
"No.  246.  Arbeiter  Bund.  ?SOO. 

"Cincinnati,  June  4,  1878. 

"The  treasurer  of  the  Arbeiter  Bund  does  hereby  certify  to  having 
received  of  Mr.  Franz  Pucketat,  the  sum  of  five  hundred  dollars,  at  six 
per  cent,  interest  per  annum." 

"The  Trustees: 

"A.  SCHEIDEMANN. 
"C.  WALLBRECHT. 
"J.  FREHSE." 

The  petition  set  forth  that  the  "Arbeiter  Bund"  was  a  benevolent  as- 
sociation, incorporated  under  the  laws  of  this  state  in  1863;  that  the  de- 
fendants in  1878,  were  the  trustees,  and  borrowed  of  the  plaintiff,  $500, 
and  gave  the  obligation  in  question ;  that  the  association  had  wound  up  its 
business,  dissolved,  and  gone  out  of  existence,  leaving  no  property  of  any 
sort;  and  that  payment  had  been  refused  by  the  defendants  on  demand. 
The  prayer  was  for  judgment.     The  answer  was  a  general  denial. 

The  evidence  established  the  fact  of  the  incorporation  under  sec.  66,  of 
the  general  act  for  the  creation  of  corporations.  S.  &  C,  305,  There 
was  no  evidence  that  the  defendants  were  trustees,  except  as  appeared 
upon  the  face  of  the  paper.  The  evidence  of  signing  the  paper  consisted 
only  in  this:  that  the  plaintiff  testified,  that  he  took  the  money  to  the  office 
on  Walnut  street,  and  received  the  written  obligation,  that  those  persons 
were  there,  and  it  was  signed  at  the  same  time."  He  could  not  say  who 
signed  it,  or  who  gave  it  to  him,  but  he  testified  he  went  there  in  a  year, 
and  they  paid  him  the  interest.  The  majority  of  the  court  are  of  the  opin- 
ion, that  taking  this  in  the  connection,  it  implies  that  the  defendants  paid 
him  the  interest,  and  as  evidence  of  an  acknowledgment  of  the  indebted- 
ness was  sufficient,  in  the  absence  of  contradiction,  to  sustain  the  action. 
There  was  no  contradiction  since  the  defendant  rested  on  a  motion  for  non 
suit,  and  the  motion  being  overruled,  submitted  the  case.     But  there  was 
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no  evidence  that  the  property  of  the  "Bund"  had  been  exhausted.  The 
only  evidence,  as  to  its  affairs,  consisted  in  the  testimony  of  the  plaintiff, 
that  he  became  a  member,  stating  the  time,  an4  remained  until  it  failed  in 
1880. 

The  liability  of  the  trustees  of  associations  of  this  kind  is  prescribed 
by  section  78,  of  the  general  act,  as  amended.  Swan  &  Critchfield  310.  In 
the  original  act,  there  were  two  sections,  one  providing  for  the  liability  of 
stockholders  of  railroad,  turnpike,  bridge,  telegraph,  and  joint  stock  com- 
panies, to  an  amount  equal  to  their  stock;  the  other  providing  for  the  indi- 
vidual liability  of  trustees  of  associations  incorporated  under  section  66. 
By  the  amendment,  these  two  sections  were  united  in  one  as  follows : 

"All  stockholders  of  any  railroad,  turnpike,  or  plank  road,  magnetic 
telegraph  or  bridge  company,  or  any  joint  stock  company  organized  under 
the  provisions  of  this  act,  shall  be  deemed  and  held  liable  to  an  amount 
equal  to  their  stock  subscribed,  in  addition  to  said  stock,  for  the  purpose 
of  securing  the  creditors  of  such  company,  and  the  trustees  or  directors  of 
every  society  or  association  incorporated  under  the  provisions  of  the  sixty- 
sixth  section  of  this  act,  shall  be  deemed  and  held  individually  liable  for 
all  debts  contracted  by  them  for  their  respective  societies  or  associations." 

In  Brown  v.  Hitchcock,  36  O.  S.,  667,  the  entire  section  is  recited, 
and  is  said  to  have  been  passed  by  the  legislature  in  pursuance  of  the  pro- 
vision of  the  Constitution,  Art.  13,  section  3;  "Dues  from  corporations 
shall  be  secured  by  such  individual  liability  of  the  stockholders,  and  other 
means  as  may  be  prescribed  by  law." 

In  Wright  v.  McCormick,  17  O.  S.,  87,  it  is  held,  that  the  liability  of 
stockholders  "is  not  a  primary  resource  or  fund  for  the  payment  of  the 
debts  of  the  corporation,  but  is  collateral  and  conditional  to  the  principal 
obligation,  which  rests  on  the  corporation,  and  is  to  be  resorted  to  by  the 
creditors  only  in  case  of  the  insolvency  of  the  corporation,  or  where  pay , 
ment  cannot  be  enforced  against  it,  by  ordinary  process." 

We  are  of  opinion,  that  the  liability  of  trustees  is  of  the  same  nature. 
The  language  is,  "the  trustees  shall  be  deemed  and  held  individually  liable 
for  all  debts  contracted  by  them."  But  by  the  nature  of  the  corporation, 
it  is  only  the  trustees,  who  are  capable  of  contracting  or  being  contracted 
with,  and  the  debt  though  contracted  by  them,  is  still  the  debt  of  the  cor- 
poration. 

The  revised  statues,  which  classify  corporations  into  those  for  profit, 
and  those  not,  express  this  clearly:  Sec.  3261,  "The  trustees  of  a  corpora- 
tion created  for  a  purpose  other  than  profit,  shall  be  personally  liable  for 
all  debts  of  the  corporation  by  them  contracted." 

The  reason  upon  which  the  liability  of  stockholders  is  held  to  be  only 
secondary,  is  because  of  the  language,  as  well  of  the  constitution  itseU,  as 
of  the  statute  carrying  the  constitutional  provision  into  effect,  that  the  lia- 
bility shall  be  "for  the  purpose  of  securing  the  creditors."  The  difference, 
in  imposing  liability  upon  the  trustees,  is  because  of  the  diflerence  be- 
tween the  two  classes  of  corporations,  those  of  this  class  havins^  no  capital 
stock ;  but  the  liability  is  in  our  opinion  of  the  same  nature,  to  be  resorted 
to  by  creditors,  only  when  the  debt  can  not  be  made  against  the  corpora- 
tion itself.  It  may  not  be  necessary  that  a  judgment  should  be  obtained 
and  execution  issued.  That  the  debt  cannot  be  made  out  of  the  corpora- 
tion may  be  shown  in  any  way.     But  it  is  not  sufficient  to  show  merely  an 
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act  of  insolvency,  or  failure ;  because,  notwithstanding  a  failure  to  meet 
obligations,  property  may  remain. 

The  judgment  must  be  reversed  and  the  cause  remanded  for  new  trial. 

L.  H.  Pummill  and  P.  Roettinger,  Jr.,  for  plaintiff  in  error. 

P.  Dolle,  for  defendant  in  error. 
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[HamiltoiL  District  Oourt,  June  12.  1883.] 

H.  W.  BOE3TTOBR  v.  PBTBR  FISOHSat  BT  AL. 

A  widower  with  no  other  family  than  an  unmarried  deueihter  Ilvki^  with  him»  is 
entitled  to  tae  homestead  exemfption,  profTlded  in  seotioo  6485,  Rer7.  Stat, 
nocwlchstandlng  mnh  daugihter  ie  over  the  tte^  of  minKnity.  The  statute 
difltinguiaheB  in  this  respect  between  a  son  and  daughter. 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  county. 
AVERY.  J. 

This  is  an  appeal  from  an  order  of  distribution,  under  a  sale  in  fore- 
closure of  a  real  estate  mortgage.  At  the  time  of  the  sale,  Peter  Fischer, 
the  mortgagor,  lived  on  the  land  with  an  unmarried  daughter  of  about  40. 
His  wife  had  died  pending  the  suit.  He  had  no  other  family.  The  mort- 
gage being  executed  by  his  wife,  precluded  the  allowance  of  a  homestead, 
but  after  satisfaction  of  that  lien  there  is  a  surplus. 

The  single  question  is,  whether  a  widower  with  no  other  family  than 
an  unmarried  daughter,  who  has  passed  her  minority,  is  entitled  to  the 
provision  of  $500,  in  lieu  of  a  homestead. 

The  revised  statutes  provide,  Sec.  5435,  "A  widower  living  with  ati 
unmarried  daughter  or  unmarried  minor  son  may  hold  exempt  from  sale, 
on  judgment  or  order,  a  family  homestead  not  exceeding  $1,000  in  value:" 
Sec.  5440,  "When  a  homestead  is  charged  with  liens,  some  of  whicli  as 
against  the  head  of  the  family,  preclude  the  allowance,  and  a  sale  of  such 
homestead  is  had,  then,  after  the  payment,  out  of  the  proceeds  of  such  sale, 
of  the  liens  so  precluding  such  allowance,  the  balance,  not  exceeding  $500, 
shall  be  awarded  to  the  head  of  the  family." 

Sec.  5435  was  enacted  in  1878,  by  the  act,  "to  revise  and  consolidate 
the  laws  relating  to  civil  procedure,"  75  O.  L.,  692.  The  act  of  May  i, 
1871,  68  O.  L.,  106,  entitled,  "An  act  to  amend  Sec.  4  of  the  act  of  March 
23,  1850,  to  exempt  the  homestead  of  families  from  forced  sales  on  execu- 
tion," was  repealed  at  the  same  time.     75  O.  L.,  800. 

"The  act,  68  O.  L.,  106,  provided,  that,  "every  widower,  havinj^  an 
unmarried  minor  child  or  children  residing  with  him,  as  part  of  his  fam- 
ily," should  have  the  benefit  of  the  exemption. 

It  is  insisted  that,  where  an  act  of  the  legislature  has  been  revised,  the 
rule  is,  that  the  same  construction  will  be  given  to  its  provisions,  as  before 
the  revision;  and  that  sec.  5435,  in  view  of  the  former  limitation  to  un- 
married minor  children,  is  to  be  read  as  if  written,  "a  widower  living  with 
an  unmarried  minor  daughter." 

The  rule  certainly  is,  as  is  contended.  The  court  is  only  warranted 
in  holding  the  construction  of  a  statute,  which  has  undergone  revision,  to 
be  changed,  when  the  intent  of  the  legislature  to  make  such  change  is 
clear,  or  the  language  used  in  the  new  act  plainly  requires  it.     Boynton,  J 


Vol.  IX.  LAW  BULLETIN.  777 

337  Boettger  v.  Fischer  et  al. 

State  V.  Commissioners,  36  O.  S.,  326,  330;  Miller  v.  Oehler,  36  O.  S.,  624, 
627. 

We  are  of  opinion,  however,  that  the  intent  of  the  legislature  is  clear, 
to  distinguish  in  respect  to  homestead  exemption,  between  the  depend- 
ence for  support  of  a  son,  and  of  a  daughter.  The  reason  for  the  distinc- 
tion is,  that  the  dependence  of  a  son  may  be  regarded  as  limited  to  his  mi- 
nority, but  that  of  a  daughter  as  continuing  so  long  as  she  shall  remain 
unmarried. 

Order  may  be  taken  for  allowance  of  the  $500  out  of  proceeds,  after 
satisfaction  of  the  mortgage ;  the  residue  to  be  fc«-  judgment  creditors  ac- 
cording to  their  priority. 

N.  Bird,  for  appellant. 

Gasser  and  Spangenberg,  for  Fischer. 


337  MECHANIC'S  LIEN. 

[Superior  Ooisrt  of  Cinjciiiiiiati.] 
JOHN  O'BRIEN  v.  CHARLES  MYER  ET  AL. 

A  parol  agreement  to  lease,  partly  performed  by  the  deliyery  of  possession  and  the 
making  of  permaDeQQ,t  yaluabte  improyemefnts  by  the  intending  lessee, 
creates  such  an  interest  in  lands  as  may  be  subjected  to  a  meohanlc'sU  en 

PBCK,  J. 

This  is  an  action  to  foreclose  certain  mechanics'  liens,  claimed  to  have 
been  obtained  under  the  following  circumstances :  Meyer  was  in  posses- 
sion of  premises  owned  by  one  Newell,  under  a  verbal  agreement  to  the  ef- 
fect that  if  he  put  upon  the  premises  certain  valuable  improvements,  and 
paid  the  rent  during  the  time  the  improvements  were  being  made,  he 
should  have  a  lease  for  a  period  of  five  years  at  a  rental  of  $100  per  month, 
with  a  privilege  of  renewal  for  a  like  period  at  a  rental  increased  twenty- 
five  per  cent,  above  that  of  the  first  five  years.  Meyer  made  the  improve- 
ments, and  paid  the  rent  for  the  four  months  of  his  occupancy,  though  not 
with  promptness.  The  improvements  were  valuable,  costing  over  $2,000, 
and  were  of  such  a  nature  as  to  increase  the  value  of  the  premises.  When 
it  came  to  the  execution  of  the  lease,  Newell  prepared  a  draft  and  submit- 
ted it  to  Meyer  and  his  attorney,  but  it  was  not  satisfactory  to  them,  and 
was  not  executed.  The  points  of  difference  appear  to  have  been  that 
Newell  wanted  the  rent  payable  in  advance,  Meyer  at  the  end  of  the 
month ;  Newell  wanted  the  premises  insured  in  his  name  as  security  to  him 
for  the  rent,  Meyer  was  willing  to  insure  but  wanted  the  poHc>  taken  out 
in  his  name;  Newell  wanted  the  lease  to  include  a  lien  on  the  chattels  of 
Meyer  in  the  house,  as  security  for  the  rent,  but  Meyer  was  unwilling  to 
have  such  a  clause  inserted.  Newell  prepared  a  second  draft  omitting  this 
last  point  of  difference,  but  it  was  not  acceptable  to  Meyer  and  was  not 
executed.  Soon  afterwards  the  negotiation  appears  to  have  been  termi- 
nated by  agreement  between  the  parties,  as  the  result  of  which  the  defend- 
ant, Wentzel,  paid  Meyer  $2,000,  and  took  possession  of  the  premises  un- 
der a  lease  from  Newell  to  him,  substantially  the  same  in  its  terms  as  that 
which  Newell  had  agreed  to  give  Meyer.  The  work  for  •which  the  liens 
of  plaintiff  and  others  were  taken  out,  formed  part  of  the  improvements 
made  by  Meyer  during  his  occupancy,  and  it  appears  that  Newell  and 
Wentzel  had  notice  of  it  and  of  the  claims  of  plaintiff  and  other  parties, 
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claiming  liens  at  and  prior  to  the  time  of  the  termination  of  Meyer's  ten- 
ancy and  the  lease  to  Wentzel.  The  liens  were  duly  recorded  within  four 
months  of  the  completion  of  the  work,  some  of  them  before  and  some 
after  the  lease  to  Wentzel. 

The  question  in  the  case  is  whether  Meyer  had  an  interest  in  the 
premises  such  as  could  be  subjected  to  a  mechanic's  lien.  It  is  claimed  in 
the  first  place  that  an  agreement  to  lease  does  not  give  the  intending  lessee 
any  interst  in  the  property,  but  only  a  right  of  action  against  the  owner, 
and  some  cases  are  cited  to  sustain  that  proposition,  notably  one  in  103 
Mass.,  369. 

On  examination  I  find  that  doctrine  to  be  applied  only  in  cases  where 
there  is  such  an  agreement  unaccompanied  by  possession  or  any  act  of 
performance.  A  distinction  is  made  where  such  an  agreement  is  accom  • 
panied  by  possession  and  especially  when  valuable  improvements  have 
been  made  by  the  tenant  on  the  faith  of  the  agreement  to  lease.  Illus- 
trating this  point  see  Haynes  v.  Baker,  5  O.  S.,  254,  255.  Under  such 
circumstances  the  tenant  has  such  an  interest,  as  entitles  him  to  a  specific 
performance  of  the  agreement.  It  is  said  that  the  making  of  valuable 
permanent  improvements  on  the  land  by  a  vendee  or  lessee,  in  pursuance 
of  the  agreement,  and  with  the  knowledge  of  the  other  party,  is  always 
considered  to  be  the  strongest  and  most  unequivocal  act  of  part  perform- 
ance by  which  a  verbal  contract  to  sell  and  convey,  or  to  lease,  is  taken 
out  of  the  statute  of  frauds."  Pomeroy  on  Specific  Performance,  178.  and 
cases  there  cited. 

But  it  is  contended  that  Meyer  could  not  have  enforced  the  specific 
performance  of  his  agreement  with  Newell,  because  it  was  not  sufficiently 
certain,  and  in  support  of  that  proposition  reference  is  made  to  the  points 
of  disagreement,  which  arose  between  them,  when  they  undertook  to  exe- 
cute the  lease.  It  has  already  been  stated  that  Newell  abandoned  one  of 
the  claims  he  then  made  and  as  to  the  other  two  points  of  difference,  both 
appear  to  have  been  after-thoughts  on  the  part  of  Newell.  It  does  not 
appear  that  it  was  agreed  at  the  outset,  that  the  rent  should  be  payable  in 
advance  and  in  the  absence  of  such  agreement,  it  would  be  presumed  that 
it  was  to  be  paid  in  the  ordinary  way,  at  the  end  of  the  month.  As  to  in- 
surance, nothing  appears  to  have  been  said  at  the  time  the  agreement  to 
lease  was  made  and  NewelKs  claim  on  that  point  made  when  the  lease  was 
to  be  executed,  was  therefore  an  attempt'to  introduce  a  new  feature  into 
the  contract. 

The  contract  was  for  a  lease  for  a  definite  term  of  years,  beginning 
with  the  date  of  Meyer's  entry  into  possession,  at  a  fixed  rental  payable 
monthly,  with  a  privilege  of  renewal  for  a  like  term,  at  an  increased  rent 
agreed  upon.  It  seems  to  me  that  equity  would  have  compelled  Newell 
to  execute  to  Meyer  a  lease  with  the  ordinary  covenants  for  the  term  and 
at  the  rent  agreed  upon,  after  Newell  had  i>ermitted  Meyer  to  enter  into 
possession  and  on  the  faith  of  that  agreement  to  make  the  valuable  im- 
provements mentioned,  if  the  latter  had  taken  the  proper  steps  to  enforct 

his  rights. 

Such  being  the  position  of  Meyer,  was  his  interest  one  that  could  be 
subjected  to  a  mechanic's  lien?  The  language  of  section  3185,  Rev.  Stat., 
is  that  the  lien  of  the  mechanic  shall  rest  upon  "the  interest  of  the  owner 
in  the  lot  of  land  on  which  the  same  (the  building)  may  stand."  This 
language  has  been  construed  by  the  supreme  court  to  cover  a  leasehold 
interest.     Choteau  v.  Thompson,  2  O.  S.,  114;  Dutro  v.  Wilson,  4  O.  S., 
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loi.  An  agreement  for  a  lease  enforceable  by  specific  performance,  ac- 
companied by  possession  and  expenditure  for  valuable  permanent  im- 
provements, would  seem  to  come  within  the  same  rule.  In  such  case  the 
tenant  has  about  all  the  rights  he  would  have  under  a  lease,  has  every- 
thing in  fact  except  the  formal  instrument  which  would  be  the  indisputa- 
ble evidence  of  his  rights,  and  as  above  stated  a  court  of  equity  would  give 
him  that.  Suppose  it  had  been  a  parol  contract  to  sell,  partly  performed 
in  the  same  manner,  is  there  any  doubt  that  the  interest  of  the  party  tak- 
ing possession  under  such  an  agreement  could  be  subjected  to  a  mechan- 
ic's lien,  even  if  the  agreement  to  purchase  were  abandoned  after  the 
work,  which  furnished  the  basis  of  the  lien  had  been  done? 

Our  supreme  court  having-  held  the  owner  of  a  lease  subject  to  a 
mechanic's  lien  the  same  as  the  owtier  of  the  fee,  it  would  seem  correct  to 
say  that  a  possessor  under  an  agreement  to  lease  would  stand  on  the  same 
footing  in  this  respect  as  a  possessor  under  an  agreement  to  buy.  Equity 
will  in  either  case  enforce  the  agreement,  and  carry  out  the  transaction. 
The  holder  under  such  an  agreement  has  an  interest  which  may  be  sub- 
jected to  a  mechanic's  lien,  14  Ala.,  33;  53  la.,  221,  and  such  interest  hav- 
ing become  subject  to  the  lien  during  his  possession  and  the  existence  of 
the  agreement,  no  subsequent  surrender  or  transfer  by  such  possessor  can 
divest  the  lienholder  of  his  rights,  especially  where  the  party  taking  the 
transfer  had  knowledge  of  the  claims  to  the  liens,  afterwards  recorded 
within  the  statutory  time. 

Meyer  had  a  right  to  a  lease  for  five  years  with  privilege  of  a  renewal 
for  a  like  period;  that  lease  and  privilege  are  now  held  by  Wentzel,  who 
had  notice  of  the  claims  of  the  Henholders.  The  lease  including  the  priv- 
ilege of  renewal  will  therefore  be  subjected  in  his  hands  for  the  payments 
of  the  liens.  The  $800  remaining  in  Wentzel's  hands  of  the  purchase- 
money  due  Meyer  may  by  him  be  applied  towards  the  payment  of  the 
liens,  and  his  liability  to  Meyer  and  Mrs.  Deshwander,  the  assignee  of 
Meyer's  claim,  will  be  cancelled.     A  decree  may  be  taken  accordingly. 

Dustin,  Diehl  &  McCarthy,  for  plaintiff. 

W.  T.  Porter,  Logan  &  Rulison,  for  cross- petitioning  lienholders* 

M.  F.  Wilson  and  M.  Kohn,  for  Meyer  &  Wentzel,  defendants. 
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[Hamilton  District  Court.] 
FLEMING,  ASSIGNEE,  v.  STTlEfFEL. 

1.  A  general  assignment  for  the  benefit  of  creditors,  made  in  another  state,  valid 

in  the  state  where  made  and  in  general  harmony  with  the  laws  of  Ohio, 
regulating  assignments  for  the  benefit  of  the  creditors,  will  transfer  debts 
due  the  assignor  from  citizens  of  this  state,  as  agfainst  subsequent  attaching 
oreditore  of  the  assignor. 

2.  A.,  a  citizen  of  Tennessee,  made  a  general  assignment  of  all  his  property  to  B., 

also  a  citizen  of  Tennessee,  to  be  distributed  pro  rata  among  all  his  credi- 
tors. C,  a  citizen  of  Ohio,  was  indebted  to  A.  on  an  account  His  indebted- 
ness was  garnisheed  by  D.,  a  citizen  of  Ohio,  in  the  courts  of  Ohio,  after  the 
assignment  was  made:  Held,  that  the  assignment  carried  the  debt,  and 
was  superior  to  the  attachment 

3.  Where  a  person  in  failing  circumstances  makes   a  general   assignment   for 

bmeflt  of  all  his  creditors,  the  acceptance  by  them  will  be  presumed. 
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Error  to  the  Common  Pleas  Court  of  Hamilton  county. 

SjiCITH,  J. 

The  controversy  in  this  case  is,  who  is  entitled  to  a  certain  fund  in 
the  possession  of  defendants,  B.  Steinharter  &  Co.  It  is  claimed  by  Flem- 
ing as  general  assignee  of  one  Donnelly,  of  Nashville,  Tenn.,  who  made 
an  assignment  for  the  benefit  ot  creditors  ;  by  the  Fourth  National  Bank 
of  Nashville,  on  a  draft  given  by  Donnelly  to  it,  also  by  Gustave  Stiefel 
on  an  attachment  issued  against  Donnelly  before  a  magistrate  of  this  city, 
in  which  Steinharter  &  Co.  were  gamisheed. 

The  facts  as  they  appear  by  the  bill  of  exceptions  are  these. 

Prior  to  September,  19,  1881,  Donnelly,  a  resident  of  Nashville,  en- 
gaged as  a  commission  merchant,  had  occasionally  shipped  goods  and 
merchandise  to  Steinharter  &  Co.,  of  Cincinnati  for  sale  on  commission. 

On  September  19th,  claiming  to  have  made  or  that  he  was  about  to 
make  a  shipment  he  drew  a  bill  of  exchange  for  $250  on  Steinharter  & 
Co.  payable  two  days  after  sight,  to  his  own  order,  which  he  took  to  the 
Fourth  National  Bank  of  Nashville  to  have  it  discounted.  The  bank  dis- 
counted it.  He  represented  to  tlie  bank  that  he  was  about  to  ship  goods 
to  Steinharter  &  Co.,  and  that  this  bill  was  drawn  against  the  shipment. 
No  bill  of  lading  was  Riven  to  the  bank.  The  bank  having  received  the 
draft,  transmitted  it  to  the  Merchants  National  Bank  of  Cincinnati  for  col- 
lection. 

This  bank  gave  it  to  its  messenger  who  presented  it  to  Steinharter  & 
Co.  the  next  day.  They  declined  to  accept  it  because  the  goods  had  not 
then  arrived.  The  draft  was  returned  to  the  Fourth  National  Bank  of 
Nashville. 

Two  or  three  days  afterwards,  Donnelly  shipped  eleven  or  twelve 
bags  of  wool  consi}3:ned  to  A.  D.  Bullock  &  Co.,  of  Cincinnati,  and  took 
the  bill  of  lading  himself  and  came  on  in  person. 

He  saw  Steinharter  in  Cincinnati  and  asked  him  if  he  had  accepted 
the  draft.  Steinharter  said  he  had  not.  Donnelly  said  it  was  all  right 
and  that  he  would  provide  for  it  at  Nashville.  But  he  gave  Steinharter 
an  order  on  Bullock  &  Co.  for  the  wool  shipped  by  him  with  directions  to 
sell  it  and  transmit  the  proceeds  to  him  at  Nashville. 

By  the  3d  or  4th  of  October,  Steinhart  &  Co.  having  got  possession 
of  the  wool,  took  it  for  themselves  at  an  agreed  price  and  remitted  by  ex- 
press $200,  part  of  the  proceeds  to  Donnelly  at  Nashville. 

This  money  was  received  by  Donnelly  on  October  nth.  On  the 
same  day  he  made  an  assignment  to  one  J.  W.  Lawlers  in  Nashville  for 
the  benefit  of  his  creditors.  The  assignment  was  in  due  form  conveying 
all  his  property  real  and  personal,  debts,  book  accounts,  notes,  etc.,  in 
trust  for  the  payment  of  his  debts.  It  was  such  an  assignment  as  would 
be  valid  by  the  laws  of  Ohio,  if  executed  here. 

On  the  same  day  the  Fourth  National  Bank  of  Nashville,  wrote  to 
Steinharter  &  Co.,  a  letter  of  inquiry,  asking  whether  they  had  any  money 
in  their  hands  belonging  to  Donnelly  and  whether  they  Had  received  any 
goods  under  any  shipment  or  consignment,  and  whether  the  draft  pte- 
viously  presented,  if  sent  again  would  be  paid  or  any  part  thereof. 

It  does  not  appear  that  any  reply  was  made  to  that  letter. 

The  assignee  named  in  the  assignment  declined  to  accept  it  and  un- 
der certain  proceedings  of  the  courts  at  Nashville,  Fleming  was 
appointed  the  assignee. 
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On  November  24,  of  the  same  year  the  defendant  Steifel  brought  an 
action  against  Donnelly  before  a  magistrate  and  gamisheed  Steinharter 
&  Co.,  who  made  answer  that  they  had  $160  in  their  possession  belong- 
ing to  Donnelly. 

Nothing  further  seems  to  have  been  done  until  the  following  spring 
when  this  action  was  commenced  by  the  Fourth  National  Bank  against 
the  various  parties  named. 

The  petition  seems  to  have  been  framed  in  a  double  aspect.  There 
seems  to  be  an  attempt  to  charge  Steinharter  on  a  promise  to  accept  the 
draft,  and  make  him  liable  as  acceptor. 

Then  it  is  claiuied  that  this  draft  was  in  legal  efifect  an  equitable  as- 
signment of  the  fund  and  the  other  parties  were  brought  before  the  court 
to  determine  who,  in  fact,  was  entitled  to  it. 

All  these  parties  filed  their  claims  and  the  court  of  common  pleas  de- 
termined that  Stiefel,  the  attaching  creditor,  was  entitled  to  the  fund  and 
gave  judgment  in  his  favor  against  the  plaintiff  and  the  other  defendant. 

A  bill  of  exceptions  was  taken  embodying  all  the  evidence  and  a  pe- 
tition in  error  was  filed  by  Fleming  representing  the  general  creditors. 
A  cross-petition  in  error  was  filed  by  the  Fourth  National  Bank. 

Upon  these  two  petitions  in  error  the  case  is  presented  to  this  court. 

Another  fact  also  appears,  that  before  this  attachment  was  com- 
menced by  Stiefel,  Steinharter  &  Co.  had  notice  of  Donnelly's  assignment 
and  that  Fleming  was  the  assignee. 

It  is  claimed  on  behalf  of  the  Fourth  National  Bank  that  what  took 
place  when  this  draft  was  presented  by  the  messenger  of  the  Merchants 
National  Bank  to  Steinharter  was  equivalent  to  a  promise  to  accept  and 
that  Steinharter  might  be  held  as  acceptor  of  the  draft. 

When  the  draft  was  returned  to  Nashville  there  was  a  pencil  memor- 
andum on  its  back,  "goods  not  received,  will  remit." 

This  seems  to  be  in  the  handwritine:  of  the  messenger  of  the  bank 
The  messenger  files  an  affidavit  stating  that  he  has  no  knowledge  or  rec- 
ollection of  having  made  it  or  what  took  place,  but  takes  for  granted  that 
some  statement  was  made  by  the  drawee  else  the  memorandum  would 
not  have  been  made. 

Steinharter  declares  he  made  no  promise  ;  that  he  refused  to  accept 
the  draft.  We  think  the  evidence  warrants  the  finding  of  the  court  below 
that  there  was  no  acceptance  in  fact  and  no  promise  to  accept  the  draft  by 
Steinharter  &  Co.  The  action  of  the  Fourth  National  Bank  confirms  it. 
The  draft  was  payable  two  days  after  sight.  When  the  draft  was  returned 
to  the  Fourth  National  Bank,  they  never  sent  it  back  for  payment. 
But  when  Donnelly  made  the  assignment  they  wrote  a  letter  to  Steinhar- 
ter &  Co.,  claiming  not  that  the  draft  had  been  accepted  or  that  they  were 
liable  as  acceptors  but  to  make  inquiry  whether  Steinharter  &  Co.  had 
any  money  belonging  to  Donnelly  or  whether  any  goods  had  been  ship- 
ped or  whether  there  was  any  prospect  of  the  draft  being  paid  or  any  por- 
tion of  it  from  any  money  belonging  to  Donnelly. 

Also  the  manner  of  bringing  this  suit.  If  the  Fourth  National  Bank 
intended  to  charge  Steinharter  &  Co.  as  acceptors  then  they  would  be  lia- 
ble at  common  law  on  their  promise  and  it  would  be  irregular  to  join  the 
other  defendants. 

Its  claim  is  furthermore  that  there  was  an  equitable  assignment  of 
this  fund  by  the  drawing  of  the  draft.  We  think  not.  There  was  no  bill 
of  lading  attached  to  the  draft.      It   was  not  drawn  against   a  consign- 
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ment.  There  was  no  shipment  to  Steinharter  &  Co.  The  shipment  was 
to  A.  D.  Bullock  &  Co.  and  the  bill  of  lading  instead  of  being  sent  to  Bul- 
lock was  taken  by  Donnelly  himself,  and  when  he  came  to  Cincinnati  and 
found  there  was  no  danger  of  the  draft  being  paid  from  the  proceeds  of 
the  goods,  he  then  ordered  the  goods  into  the  custody  of  Steinharter  & 
Co.,  with  directions  that  the  proceeds  be  remitted  to  him  and  he  would 
take  care  of  the  draft.  There  was  no  fund  which  could  be  equitably  as- 
signed under  the  circumstances  and  supposing  there  was,  an  equitable  as- 
signment of  part  unless  by  consent  of  the  parties  would  be  inoperative. 
The  judgment  of  the  court  below -was  coirtct  as  to  the  claim  of  the 
Fourth  National  Bank. 

The  next  and  more  important  question  arises  between  the  claims  pre- 
sented by  Fleming,  the  assignee  lor  the  general  creditors,  and  Stiefel  the 
attaching  creditor. 

It  will  be  recollected  that  the  assignment  was  by  one  citizen  of  Ten- 
nessee to  another  citizen  of  that  state  and  of  all  his  property  for  the  ben- 
efit of  his  creditors.  No  preference  was  given.  It  was  an  assignment 
which  if  made  in  Ohio  would  be  valid.  It  was  in  complete  harmony  with 
the  policy  of  our  law  regulating  assignments  for  the  benefit  of  creditors. 

The  fund  in  controversy  in  this  case  if  it  had  any  situs  at  all,  was  sit- 
uated in  Tennessee  the  place  where  the  assignment  was  made.  It  was  a 
debt  due  from  a  citizen  of  Ohio  to  a  citizen  of  Tennessee,  and  we  think 
the  weight  of  authority  is  that  the  situ.«»  of  a  debt  is  the  domicil  of  the 
creditor,  2  Wallace,  Jr..  132;  Grier,  J.  35  Conn.,  807 ;  35  N.  Y..  667. 

Such  being  the  case  it  was  a  valid  assignment  at  common  law  of  the 
property  by  one  citizen  of  Tennessee  to  another  citizen  of  that  state. 

The  property  was  situated  in  that  state.  If  it  had  been  an  assign- 
ment to  an  individual,  there  would  have  been  tlo  question  about  it.  It 
may  be  claimed,  however,  it  being  an  assignment  to  a  trustee  for  the  ben- 
efit of  creditors  that  the  assigned  property  did  not  vest  in  the  assignee  un- 
til there  had  been  an  acceptance.  It  is  held  by  the  courts  of  some  states, 
especially  in  the  courts  of  Massachusetts,  that  in  an  assignment  made  for 
the  benefit  of  creditors  the  assignee  is  simply  an  agent  or  representative 
of  the  assignor  until  the  assignment  has  been  accepted  by  the  creditors 
and  acted  upon  by  them.  And  unless  there  has  been  evidence  of  accept- 
ance by  the  creditors  it  does  not  operate  as  a  conveyance  of  the  property. 
Way  V.  Warnemaker,  1 1 1  Mass.,  202. 

That  is  not  the  rule  in  Ohio,  nor  in  Tennessee.  The  rule  in  these 
states  is  that  where  an  assignient  is  made  for  the  benefit  of  creditois,  the 
acceptance  will  be  presumed.     3  McLean,  177;  4  Cold  (Tenn.)  627. 

This  assigment  was  valid  by  the  laws  of  Tennessee.  It  conveyed 
the  debt  to  the  assignee  and  if  so,  it  should  be  held  by  the  assignee  not 
only  under  the  assignment,  but  even  against  attaching  creditors. 

It  is  claimed,  however,  that  the  courts  of  this  state  will  not  require  its 
own  citizens  to  go  beyond  its  territorial  limits  to  receive  dividends  un- 
der an  assignment  made  in  another  state,  when  they  can  collect  the  debt 
by  process  in  the  courts  of  their  own  state,  Johnston  v.  Parker,  4  Bush. 
149. 

In  that  case  George  C.  Glass,  a  banker  of  Cincinnati,  made  an  assign- 
ment for  the  benefit  ot  his  creditors.  *The  assignment  was  valid  under 
the  laws  of  Ohio.  Certain  creditors  of  Glass  in  Kentucky,  finding  debts 
due  him  in  the  state  of  Kentucky  brought  suit  against  him  and  gamisheed 
these  debts.     A  controversy  arose  in  Kentucky  who  was  entitled  to  the 


Vol.  IX.  LAW  BULLETIN.  783 


350  Plemiug,  Aftsignee,  v.  Stiefel. 

fund,  the  assignee  by  virtue  of  assignment,  or  the  attaching  creditors  and 
it  was  held  that  the  courts  of  Kentucky  would  not  require  one  of  its  own 
citizens,  to  come  into  the  state  of  Ohio  to  take  its  dividends  where  the 
payment  of  its  own  citizens  could  be  reached  by  garnishee  process. 

I  merely  cite  this  as  an  instance  because  the  courts  of  many  of  the 
states  seem  to  have  adhered  to  that  doctrine. 

Perhaps  no  case  precisely  like  this  has  been  found  in  Ohio,  but  we 
think  the  general  spirit  of  our  decisions  in  Ohio  has  been  the  reverse. 

We  think  the  cases,  so  far  as  they  have  been  found,  recognize  the 
commercial  relations  existing  between  the  states  and  will  protect  an 
assignment  made  in  another  state  for  the  benefit  of  creditors  generally; 
which  is  in  harmony  with  our  laws  against  an  attachment  made  by  a 
creditor  in  our  state. 

This  question  first  arose  in  Sortwell  v.  Jewett,  9  O.,  180.  In  that  case 
there  had  been  an  assignment  made  in  the  state  of  New  York  for  the  benefit 
of  creditors.  This  assignment  covered  a  large  amount  of  property  in 
Ohio.  That  property  was  covered  by  a  mortgage,  but  after  a  sale  under 
the  mortgage  there  was  a  fund  of  $12,000  for  distribution  and  this  prop- 
erty was  attached  by  proceedings  in  our  courts.  The  question  arose,  who 
was  entitled  to  the  fund,  the  general  assignee  under  the  assignment  made 
in  the  state  of  New  York,  or  creditors  under  an  attachment,  and  it  was 
held  the  assignment  would  not  be  superseded  by  t'le  subsequent  attach- 
ment. 

Lane,  Chief  Justice,  says : 

"The  states  of  Maine,  Massachusetts  and  Louisiana  seem  to  declare 
that  even  a  voluntary  assignment  by  a  foreign  insolvent  debtor  will  be 
tuperseded  by  a  subsequent  attachment."  *  *  "And  an  effort  is  made 
to  place  their  conclusion  upon  some  rule  of  policy,  that  a  state  should 
preserve  and  prefer  the  rights  of  its  own  citizens,  and  exempt  them  from 
the  laws  and  acts  of  citizens  of  other  states.  Neither  the  expediency  nor 
the  justice  of  this  discrimination  are  admitted  especially  as  between  citi- 
zens of  the  United  States." 

This  decision  was  made  in  1840  and  represents  the  policy  of  this  state 
as  then  in  opposition  to  the  policy  of  the  states  of  Massachusetts,  Maine, 
Louisiana  and  others. 

This  case  was  recently  referred  to  and  approved  in  the  case  of  John- 
son V.  Sharp,  31  O.  S.,  611. 

This  was  a  case  where  a  deed  of  assignment  was  prepared  by  a  cred- 
itor of  the  assignor  at  Steubenville  and  transmitted  to  him,  who  was  a  cit- 
izen of  Missouri.  This  assignment  was  executed  according  to  the  laws 
of  Ohio  and  mailed  from  Missouri  direct  to  the  assignee.  Between  the 
time  of  depositing  this  deed  in  the  mail  an3  its  receipt  by  the  assignee,  the 
property  was  attached  by  one  of  the  creditors  of  the  assignor.  The  con- 
troversy arose  as  to  priority,  viz:  when  the  assignment  took  effect  and 
whether  it  was  valid  as  against  attaching  creditors.  Mclllvaine,  J.,  hav- 
ing held  that  the  assignment  took  effect  from  the  time  it  was  deposited  in 
the  mail,  directed  to  the  assignee  and  therefore  had  priority  over  the  at- 
tachment, sees  fit  to  discuss  the  general  question  which  has  been  discuss- 
ed in  so  many  cases  as  to  precedence  between  an  attachment  and  foreign 
assignment  made  by  the  act  of  the  parties  for  the  benefit  of  creditors  and 
says: 

"The  proposition  involved  in  this  inquiry  is  somewhat  analagous  to 
the  conflicting  claims  arising  under  our  attachment  laws  and  a  foreign 
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bankrupt  assignment;  but,  in  our  judgment,  the  solution  of  the  question 
before  us  cannot  be  determined  by  the  weight  of  the  authorities  upon  the 
latter;  and  chiefly  for  the  reason  that  the  principle  of  comity  should  be 
recognized  in  a  greater  degree  between  the  members  of  our  Union,  which 
are  subject,  under  the  general  government,  to  a  common  system  of  bank- 
rupt laws,  than  between  our  own  and  foreign  governments,  with  whom 
we  sustain  no  such  intimate  governmental  relations. 

"It  must  be  conceded,  that  the  decided  weight  of  authority,  •in  this 
country,  is,  that  our  courts  will  not  subject  our  citizens  to  the  inconven- 
ience of  seeking  dividends  under  a  foreign  assignment  in  bankruptcy, 
when  they  have  the  means  of  satisfying  their  claims  at  home;  and,  possi- 
bly, the  same  may  be  said  when  the  preference  is  sought  over  any  invol- 
untary assignment  of  the  debtor's  property,  made  in  invitum  or  by  opera- 
tion of  law. 

"  But  it  appears  to  us  that  a  different  rule  should  be  maintained  where 
a  voluntary  assignment  is  made  in  one  state  of  the  Union  of  property  sit- 
uate in  another,  and  in  conformity  with  the  policy  and  requirements  of  the 
laws  of  the  latter  state.  The  common  right  of  everyone  to  dispose  of  His 
property  whereever  he  may  be,  and  a  reasonable  acknowledgment  of  the 
principle  of  comity,  which  should  exist  between  sister  states  of  this  Union, 
would  seem  to  require  a  different  rule,  and  such  doctrine  has  been  recog- 
nized in  several  of  the  states.  Hanford  v.  Payne,  32  Vt.,  442  ;  Farring- 
ton  v.  Allen,  6  Rh.  Isl.,  449;  Law  v.  Mills,  18  Penn.  St.,  185;  Varnam 
V.  Camp,  1  Green,  326 ;  Moore  v.  Bonnell,  2  Vroom,  fiO  ;  Coskie  v.  Brown, 
2  Wallace  jr..  131 ;  Bholen  v.  Cleveland,  5  Mason,  174 ;  Moore  v.  Willett, 
35  Barb.,  663. 

"  In  our  own  state,  it  was  held  in  Sortwell  v.  Jewett,  9  Ohio,  180, 
that  an  assignment  made  by  an  in.solvent  debtor,  residing  abroad,  of  lands 
situate  in  Ohio,  will  not  be  superseded  by  a  subsequent  foreign  attach- 
ment, and  in  Fuller  v.  Steiglitz.  27  O.  S.,  355,  it  was  held  that  an  assign- 
ment of  a  chose  in  action  by  a  foreign  insolvent  debtor  for  the  benefit  of 
'his  creditors  passed  the  title  and  right  of  action  to  the  assignee,  as  against 
a  subsequently  matured  cross-demand  held  by  the  debtor  in  this  state. 

*'  It  is  true,  that  great  contrariety  of  opinion  on  this  general  subject 
has  been  expressed  by  the  courts  of  this  country,  but  on  the  whole,  we 
think  that  Mr.  Wharton,  in  his  work  on  the  conflict  of  laws,  sec.  353, 
has  fairly  stated  the  view  mo.st  fully  sustained  in  these  words : 

**  We  may  therefore  hold  it  to  be  the  law  in  the  United  States,  that 
on  assignment  made  in  one  state  of  personal  property  in  another  (such 
properly  not  being  in  transit  or  following  the  owner's  person)  passes  no 
title  to  such  property  as  against  attaching  creditors  of  the  assignor,  such 
creditors  being  domiciled  in  -the  latter  state,  when  such  assignment  is 
invalid  by  its  laws.  And  we  think  the  implication  arising  from  the  lan- 
guage quoted  is  also  sustained  by  the  weight  of  current  authorities, 
namely :  '  that  if  such  assignment  be  valid,  or  in  other  words,  be  in 
harmony  with  the  laws  of  the  state  where  the  property  is  situated,  the 
title  passes,  and  the  rights  of  the  assignee  should  be  protected  against 
subsequent  attaching  creditors.** 

We  think  this  reasoning  covers  all  the  elements  of  this  case.  This 
case  is  perhaps  stronger  because  it  was  a  transfer  not.  of  property  located 
here  but  of  a  debt  which  was  situated  in  the  state  where  the  assignment 
was  made. 
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We  are,  we  think,  nowitbstanding  the  weight  of  authority  to  the 
contrary',  justified  in  following  this  doctrine. 

The  judgment  of  the  court  of  common  pleas  in  holding  that  the 
attaching  creditor  had  a  title  superior  to  the  general  assignee  is  reversed 
and  remanded  for  a  new  trial,  but  affirmed  in  holding  that  the  Fourth 
National  Bank  was  not  entitled  to  the  fund. 

F.  A.  Thomson,  for  Fourth  National  Bank. 

H.  M.  Cist,  tor  Fleming,  assignee. 

Pugh  and  Schwab  and  C.  W.  Girard,  for  Stiefel. 

E.  W.  Spangenberg,  for  Steinharter  &  Co. 


353  BANK— TAXATION. 

Lnamilton  Common  Pleas  Court.] 
•CHARLES  A.  MILLER,  TREAS.,  v.  FIRST  NATIONAL  BANK,  CINCINNATI. 

An  agreement  by  a  bank  to  pay  the  taxes  assessed  on  the  shares  of  stockholders 
does  not  make  the  bank  liaule  for  assets  not  returned  or  admitted  by  the 
bank  or  stockholders  to  be  assessable,  nor  for  any  other  than  the  current 
tax  on  the  duplicate.  Such  agreement  does  not  authorize  the  asseasment  of 
a  back  tax  against  the  bank  upon  what  is  claimed  to  be  newly  discovered 
resources  not  returned  for  back  years. 

BUOHWALTBR,  J. 

This  cause  (with  others  raising  like  Issues)  was  heard  upon  general  demur- 
rer to  plaintiiTs  petition. 

The  petition  states  that  for  each  of  the  fiscal  years  1877,  1878,  1879,  x880  and 
1881»  tne  cashier  of  the  First  National  Bank  filed  with  the  auditor  of  the  county  hla 
verified  return  of  the  resources  and  liabilities  of  that  bank,  and  that  instead  of 
giving  the  names  and  residences  of  the  stockholders,  together  with  the  number 
of  shares  held  by  eaoh,  as  required  by  law,  he  filed  on  behalf  of  the  bank  a  writ- 
ten agreement  that  the  bank  would  pay  the  taxes  as  assessed  thereon.  The  peri- 
tion  further  avers  that  the  returns  made  during  eaoh  of  those  years  by  the  cashier 
were  found  by  the  auditor  to  be  false,  and  that  after  notice  given  to  the  cashier 
of  the  bank,  the  auditor,  on  April  8,  1881,  proceeded  to  place  on  the  tax  duplicate 
certain  sums  of  money  which  he  founo  the  cashier  had  omitted  during  the  several 
years  to  return  as  part  of  the  resources  of  the  oank;  that  sin-ce  these  various  false 
returns  made  for  each  of  the  years  1877  to  1881,  inclusive,  various  stockholders 
(without  naming  which  ones)  had  sold  and  transferred  their  stock,  and  the  bank 
ba<A  permitted  them  co  be  transferred  on  its  books;  that  various  sums  of  money 
and  dividends  thereafter  becoming  due  to  the  several  stockholders,  had  been  paid 
out  to  them  by  the  bank,  and  that  although  the  bank  has  in  Its  possession  divi- 
dends and  money  belonging  to  the  present  stockholders,  suflicieni  to  pay  the  taxes 
claimed  to  be  due,  the  bank  refuses  to  so  apply  it;  and  that  although  the  bank  did 
pay  all  taxes,  assessed  upon  the  returns  as  made  by  its  officers  during  the  several 
y^ars,  yet  it  refuses  to  pay  the  back  taxes,  as  now  claimed  to  be  due,  in  about  the 
sura  of  $50,000.  The  plaintiff  prays  a  judjniient  against  the  bank  and  for  a  re- 
straining order  preventing  the  payment  of  dividends  to  stock  and  transfers  of 
stock  as  between  any  of  the  stockholders. 

Ihus  it  appears,  thac  the  auditor  did  not  have  the  names  and  residences  of 
the  stockholders  of  the  bank,  nor  the  number  of  shares  held  by  eaoh,  before  him 
in  making  the  assessment.  Nor  were  the  shares  of  stock  listed  for  taxation,  nor 
was  the  assessment  made  as  against  tue  sharesor  in  the  names  of  the  stockholders 
proportioned  according  to  the  number  of  shares  held  and  owned  by  each.  It  was 
simply  against  the  bank  as  a  corporation  and  as  an  assessment  in  gross  or  bulk 
upon  its  net  resources,  for  the  current  tax  as  paid  for  the  years  1877  to  1881  in- 
clusive, based  upon  the  returns  made  by  the  cashier  and  also  as  for  the  back  tax 


*This  judgment  was  affirmed  by  the  Supreme  Court.     See  opinion,  46  O.  S  ,  424, 


427. 
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claimed  upon  newiy  discovered  resurces  not  returned  for  those  years  and  now 
put  by  the  auditor  on  the  duplicate  of  1881. 

The  question  to  be  determined  is,  was  such  listing  for  taxation  valid,  were 
the  proceedings  of  the  auditor  in  placing  the  back  tax  on  the  duplicate  of  1881 
according  to  law,  so  that  a  recovery  may  be  had  thereon  as  against  the  bank 
corporations. 

"Section  5210  U.  S.  Revised  Statutes  provide!:  The  president  and  cashier 
of  every  national  banking-association  shall  cause  to  be  kept  at  all  times  a  full 
and  correct  list  of  the  names  and  residences  of  all  the  shareholders  In  the  associa- 
tion, and  the  number  of  shares  held  by  each,  in  the  office  where  its  business  is 
transacted.  Such  lists  shall  be  subject  to  the  inspection  of  all  the  shart^holders 
and  creditors  of  the  association,  and  the  officers  authorized  to  assess  taxes  under 
state  auinority  during  business  hours  of  each  day  in  which  business  may  be 
legally  transacted,  a  copy  of  such  list  on  the  first  Monday  of  July  of  each  year, 
verified  by  the  oath  of  such  president  or  cashier  shall  be  transmitted  to  the 
comptroller  of  the  currency. 

And  section  5219.  W  S.  Revised  Statutes,  provides: 

"Nothing  herein  shall  prevent  all  the  shares  in  any  association  from  being 
included  in  the  valuation  of  the  personal  property  of  the  owner  or  holder  of  such 
shares,  in  assessing  taxes  impose<]  by  auihoritv  of  the  state  within  which  the  as- 
.-ociaMon  is  locaied:  but  the  legislature  of  each  state  may  determine  the  manner 
and  place  of  taxing  all  the  shares  of  national  banking  associations  located  within 
the  state  subject  only  to  the  restriction  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  monied  capital  in  the  hands  of  individual  citi- 
zens of  s^uch  state,  and  that  the  shares  oi  anv  national  banking  association  owned 
))y  non-re>idents  oi  any  state  shall  be  taxed  in  the  city  or  town  where  the  bank 
is  located  and  not  elsewhere.  Nothing  herein  snail  be  construed  to  exempt  the 
real  property  of  associations  from  either  state,  county  or  municipal  taxes,  to  the 
same  extent  according  to  its  value  as  other  real  property  is  taxed. 

Besides  the  general  provisions  for  listing  and  taxing  personal  property,  the 
following  sections  of  the  revised  statutes  of  Ohio  have  special  reference  to  this 
subject: 

Section  2762— "All  the  shares  of  the  stockholders  in  any  incorporated  bank, 
*  *  *  whether  organized  under  the  laws  of  the  state  or  United  States  shall  be 
listed  at  their  true  value  in  money  and  taxed  in  the  city  or  ward,  where  such  bank 
is  located  and  not  elsewhere." 

Section  2763— "The  real  estate  of  such  bank  shall  be  taxed  in  the  place 
where  the  same  may  be  located,  the  same  as  the  real  estate  of  individuals." 

Section  2764— "There  shall  at  all  times  be  kept  in  the  office  ♦  ♦  ♦  of 
such  bank,  a  full  and  correct  list  of  the  names  and  residences  of  the  stockholders 
therein  and  the  number  of  shares  heid  by  each,  which  shall  be  at  all  times  during 
business  hours  open  to  the  inspection  of  all  officers  who  are  or  may  be  authorized 
to  list  or  assess  the  value  of  such  shares  for  taxation." 

Section  2765 — "That  the  cashier  of  each  bank  shall  make  out  and  return 
to  the  auditor  of  the  county  *  ♦  ♦  annually  a  report  in  duplicate,  under  oath 
exhibiting  in  detail  •  ♦  ♦  the  resources  and  liabilities  of  such  bank,  on 
Wednesday  next  preceding  the  second  Monday  of  May,  together  with  a  full  state* 
ment  of  the  names  an<i  residences  of  the  stockholders  herein,  with  the  number 
of  shares  held  by  each  and  the  par  value  of  each  share." 

Section  2766 — (which  with  other  sections  amended,  77  O.  L.,  191),  provides 
in  substance  that  the  auditor  shall  fix  total  value  of  such  shares,  deduct  the  value 
of  real  estate  and  transmit  the  s  .nie  with  the  cashier's  report  and  all  papers 
pertaining  mereto  to  the  proper  board  of  equalization,  and  then  it  becomes  the 
duty  of  the  board  of  equalization  to  pass  on  the  same  with  power  to  add  to  or 
deduct  from  such  values. 

Section  2769  provides  that  when  the  bank  fails  to  make  out  such  statement 
and  return  as  the  law  directs  or  makes  out  a  false  one.  that  it  ^ecome?  the  duty 
of  the  county  auditor  to  examine  the  bank-books  and  the  officers  under  oath 
and  make  out  the  return  himseli,  such  return  to  stand  in  all  respects  as  if  made 
out  by  the  cashier. 

Section  2839  provides  that  any  taxes  assessed  on  any  shares  of  stock  or  the 
value  thereof  of  any  such  oank  shall  remain  a  lien  thereon  from  the  first  Monday 
of  May  of  each  year  till  paid,  and  in  case  of  non-payment  of  such  taxes  at  the  time 
required  by  law  by  any  shareholder,  after  notice  from  the  county  treasurer  of 
such  non-payment,  it  shall  be  unlawful  for  the  "cashier  or  other  officer  of  such 
bank  to  permit  the  transfer  of  any  part  of  such  stock  until  said  taxes  are  paid. 
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and  no  dividenii  shau  be  paid  on  any  stock  so  delinquent  until  said  taxes  axe 
paid." 

Section  2840 — "It  shall  be  lawiul  for  any  such  bank  ♦  *  *  to  pay  the 
treasurer  of  the  county  *  *  *  the  taxes  that  may  be  assessed  upon  its  shares, 
as  aforesaid,  in  the  hands  of  its  shareholders  respectively  and  deduct  the  same 
from  any  dividends  due  or  thereafter  becoming  due  on  any  such  shares,  or  •  •  ♦ 
from  any  fund  ♦  ♦  •  of  such  shareholder." 

From  these  statutory  provisions  it  is  evident  there  is  no  power  delega/ted 
to  the  auditor  or  assessing  officer  of  the  state  to  t£Lx  the  bank,  the  corporatioai, 
nor  .to  list  the  shares  of  tiie  stockholders  in  the  name  of  the  bank,  nor  to  list  them 
in  the  aggregate,  ihe  ultimate  liability  of  the  national  bank  can  only  accrua, 
after  a  valid  assessment  has  been  made  in  the  way  directed,  and  the  shareholder 
has  defaulteu  with  payment  of  tax  listed  in  his  name  and  asessed  on  the  tax- 
duplicaie  against  him,  and  then  only  to  bt- a  stake  holder  or  keeper  of  the  securi- 
ties of  the  shareholder  until  his  tax'be  paid,  although  it  is  the  option  of  the  bank 
to  pay  a  valid  tax  due  on  shares  lawfully  listed  and  to  detain  the  same  out  of  the 
shai;ehoIder's  dividends  and  funds  in  its  possession. 

The  auditor's  duty  clearly  was  to  have  required  a  statement  of  the  resources 
and  liabilities  of  the  bank,  the  names  and  residences  of  the  stockholders  with  the 
number  of  shares  held  by  each,  the  par  value  of  each  share,  and  if  not  given  to 
his  satisfaction,  voluntarily  to  have  proceeded  under  the  statute  to  make  it  him- 
self, having  gotten  the  same,  to  assess  a  total  value,  to  deduct  the  value  0(f  the 
real  estate  and  transmit  the  total  balance  with  all  returns  and  papers  pertaining 
thereto  to  the  proper  ooard  of  equalization,  and  upon  the  return  thereof  to  him  to 
place  the  same  on  the  tax  duplicate  in  the  respective  names  of  the  shareholders 
liKe  their  other  property  as  per  Rev.  Stat,  sees.  1034  and  1036. 

It  is  noc  claimed  that  tne  requirements  of  the  statute  were  observed  In 
these  assessmnts  in  issue,  but  because  the  cashier  of  the  bank  agreed  to  pay  the 
tax  for  the  stockholders,  that  thereby  the  bank  itself  became  liabie. 

The  only  reasonable  intendment  of  that  agreement  is  that  the  bank  would 
pay  the  current  tax  on  the  return  uiade  by  him  on  behalf  of  the  stockholders,  it  is 
not  an  agreement  to  pay  taxes  on  assets  not  returned  or  admiited  by  the  bank 
or  stockholders  to  be  assessable,  nor  on  any  other  than  current  tax  on  the  dupli- 
cate for  him  to  agree  to  pay  tax  on  $100,000  of  resources  belonging  to  A.  B.  &  C., 
i.s  not  an  agreement  to  pay  on  an  additional  $100,000  of  resources  not  named  in 
the  statement. 

Therefore  the  agreement  does  dot  authorize  the  assessment  of  a  bank  tax 
herein  against  the  bank  upon  wnat  is  claimed  to  be  newly  discovered  resources 
not  returned  for  the  years  1877  to  1881,  inclusive. 

And  as  the  law  does  not  authorize  an  assessnaent  against  the  bank,  it  rimit 
be  against  the  individual  stockholders:  not  an  assessment  on  a  gross  or  aggre- 
gate sum,  but  distributed  according  to  the  ownership  and  number  of  shares  held 
by  each  stockholder. 

Besides,  by  .xie  petition,  the  stockholders  are  not  the  same  as  during  the 
years  when  it  is  claimed  insumcient  taxes  were  paid. 

To  require  the  bank  to  now  pay  the  tax  and  to  keep  It  out  of  dividends  ol 
the  present  stockholders  would  be  to  require  bona  fide  purchasers  of  stock  to  pay 
a  tax  lor  which,  by  the  books  of  the  county  auditor  and  the  books  of  the  bonk  at 
the  time  of  Uieiv  purchase,  no  claim  was  made,  and  to  require  such  stockholder  to 
pay  a  tax  wnich  ought  to  have  been  paid  by  a  former  owner  of  the  stock  would 
be  unjust.  If  paid  by  the  bank  and  not  kept  out  of  the  dividends  or  other  dis- 
tributed moneys  belongingto  the  stockholders  then  the  onlv  fund  or  property  with 
which  to  pay  such  tax  would  be  the  real  estate  or  the  capital  itself,  the  secnriclns 
and  bonds  held  by  the  bank  as  the  foundation  of  its  circulating  medium.  To 
require  payment  out  of  these  resources  would  thereby  permit  the  state  by  its  lavr 
or  officers  to  destroy  ihe  very  powers  of  the  agency  constituted  to  do  the  jervice 
of  the  United  States  government. 

The  United  States  has  not  delegated  to  any  state  the  power  by  taxation  or 
otherwise  to  weaken  or  destroy  its  federal  instrumentalities 

It  has  only  specially  provided  that  the  state  may  list  and  tax  the  shares  <»t 
stock  at  their  true  monied  value  as  like  unto  other  taxable  monied  property  in 
such  state,  which  power,  supplemented  uy  the  Ohio  statute,  lists  and  taxes  such 
stock  in  the  name  of  the  individual  shareholders. 

The  general  demurrer  is  sustained.  See  various  authorities  cited  and  con- 
Bidereu  on  tne  several  issues  herein  deeded: 
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4  Wh«aton,316;  9  Wheaton,  739;  2  Black,  633-39:  2  Wallace.  200;  *»  Waiiace, 
361;  9  Wallace,  477;  11  Wallace,  377;  18  Wallace,  59r4;  95  U.  S..  19;  101  U.  S..  145 
and  153;  105  U.  S..  322;  35  Iowa,  272:  62  Ala.,  284;  62  Ala,,  284;  6  Fed'l  Rep..  425: 
IS  Fed'l  Rep.,  325;  7  Fed'l  Rep..  372;  12  FedM  Rep.,  82.  92  and  9b;  11  Vroom,  558. 

Goss  ft  Peck,  for  plaintiff. 

King,  Thompson  &  Maxwell,  Lincoln  Stephens  &  Slatteriy  and  J.  W.  Her- 
roQ,  for  defendant. 


PLEADINGS.  355 

[Superior  Court  of  Cincinnati.] 
♦CITIZENS  NATIONAL  BANK  v.  C.  N.  O.  T.  P.  KY.  C. 

1.  A  plaintiff  seeking  a  single  recovery  upon  two  grounds,  both  of  which  may  be 

true,  may  state  both  grounds  in  a  single  cause  of  action. 

2.  A  plaintiff  claiming  to  recover  upon  either  of  two  causes  of  action,  both  of 

which  cannot  be  true,  and  he  does  not  know  which  one  is  true,  may  state 
them  as  separate  causes  of  action,  stating  them  in  the  alternative,  In  one 
petition. 
3.  Where  a  plaintiff  claims  that  he  bought  shares  of  stock  in  a  c(MDoratlon« 
which  the  corporation  refuses  to  transfer  to  him,  the  petition  is  not  multN 
farioua  if  it  states  such  facts  and  also  states  that  the  plainiff  before  pur- 
ohaeing  and  with  a  view  to  such  purchase,  first  consulted  the  president  of 
the  corporation  and  was  assured  by  him  tliat  the  shares  were  valid. 

4.  I'he  plaintiff  in  his  petition  may  claim  that  the  shares  were  valid,  and  also 

claim  that,  if  invalid,  he  is  entitled  to  damages  for  being  misled  into  mak- 
ing the  purchase. 

5.  Since  the  Revised  Statutes  have  omitted  the  clause  that  the  claim  in  the  peti- 

tion must  be  stated  without  repetition,  the  petition  may  stated  as  cause  of 
action  the  refusal  of  the  defendant  to  transfer  the  shares  on  the  books  of  the 
company,  and  as  another  cause  of  action,  damages  for  misleading  to  pur- 
chase if  the  shares  are  in  fact  invalid. 

FORCE,  J. 

In  each  of  these  cases,  two  causes  of  action  are  stated.  The  first 
states  that  the  plaintiff  became  the  owner  of  certain  shares  of  stock  in 
the  defendant  company  ;  that  before  he  became  the  owner,  the  plaintiff 
asked  the  president  of  thfe  company,  if  they  were  good,  and  he  was 
informed  that  they  were,  and  thei:eupon  he  made  the  purchase ;  that 
thereafter  the  defendant  denied  their  validity,  and  refused  to  issue  a  cer- 
tificate to  the  plaintiff;  thereupon  the  plaintiff  asks  for  the  value  of  the 
stock  on  the  ground  that  the  defendant  thereby  converted  plaintiff's 
stock. 

The  second  cause  of  action  states  all  that  there  is  in  the  first  cause  of 
action,  except  the  prayer  for  relief,  and  adds  the  further  allegation,  that 
if  it  is  true  that  these  shares  of  stock  were  void,  being  non-issue  or  over- 
issue, then  that  the  defendant  by  its  oflScers  deceived  the  plaintiff  into 
paying  sixteen  thousand  dollars  for  the  purchase  money,  and  asks  upon 
that  ground,  and  in  that  case  to  recover  the  amount  of  money  which  he 
was  induced  by  such  false  statement  to  advance. 

There  are  three  motions  made  in  this  case  :  First.  To  strike  out  of 
the  statement  of  each  cause  of  action,  the  allegation,  that  the  defendant, 
by  its  president,  made  such  representations.  The  second  motion  is  to 
require  the  plaintiff  to  state  specificallj'^  whether  he  claims  the  stock  to 
be  valid  or  to  be  a  fraudulent  over-issue ;  and  the  third  is  to  require  the 
plaintiff  to  elect  on  which  of  the  two  causes  of  action  he  will  proceed. 

As  to  the  first  motion.     The  plaintiff  states  first  that  he  became  the 

*This  decision  was  sustained  by  a  subsequent  one  at  the  time  of  trial.    Sec  10 
Ohio  Dec.  R.,  (s.  c,  11  B.,  8^.) 
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owner  of  valid  shares  of  stock.  Second.  That  the  defendant  by  its 
agent  assured  the  plaintiff  upon  inquiry  that  they  were  valid  before  he 
made  the  purchase,  and  the  motion  is  to  strike  out  the  second  alleviation 
as  immaterial,  if  the  plaintiff  is  as  alleged  the  owner  of  valid  shares  of 
stock.  That  question  was  passed  upon  in  this  court  in  the  case  of  Fox  v. 
Pennsylvania  Railroad  Co.,  2  Handy,  172.  In  that  case  the  petition 
stated  two  causes  of  action,  one  that  the  plaintiff  had  been  damaged,  and 
the  other  that  the  defendant  agreed  to  pay  him  a  reasonable  compensa- 
tion. A  motion  was  made  to  strike  out  one  of  the  causes  of  action. 
The  court  held  that  the  plaintiff  might  recover  on  either,  but  not  upon 
both ;  his  proof  might  fail  as  to  either,  and  suffice  as  to  the  other,  and 
allowed  the  plaintiff  to  amend  by  striking  out  the  marks  of  separation 
and  the  formal  allegations  in  the  second  cause  of  action,  so  as  to  make 
the  whole  statement  constitute  one  cause  of  action.  It  is  true  that  that 
was  a  decision  at  nisi  prius,  but. the  judge  pronouncing  it  was  judge 
Gohlson.  Precisely  the  same  ruling  was  made  in  New  York.  Walters 
V.  Continental  Ins.  Co.;  5  Hun.,  843.  There  the  cause  of  action  as 
drawn  stated  two  grounds  for  recovery.  The  defendant  claimed  that 
those  two  grounds  constituted  separate  causes  of  action  and  should  be 
separately  stated  and  numbered,  but  was  overruled. 

The  second  motion  is  to  require  the  plaintiff  to  state  whether  he 
holds  the  stock  as  valid  or  invalid,  so  as  to  confine  the  plaintiff  to  a 
direct  allegation  and  not  an  alternative  statement  of  fact.  The  code 
pleading  is  a  substitute  for  both  the  common  law  and  chancery  pleading. 
A  party  has  a  right  to  state  any  grievance  or  ground  for  action  and 
demand  appropriate  relief,  whether  such  was  formerly  stated  by  means  of 
the  common  law  action  or  formerly  by  means  of  a  bill  in  chancery. 

When  a  plaintiff  was  uncertain  as  to  the  form  in  which  his  ground 
of  action  would  be  established  by  evidence,  he  could  in  a  common  law 
action  state  it  positively  in  various  forms,  by  means  of  various  counts  ; 
in  chancery  he  stated  his  case  in  the  alternative,  precisely  in  accordance 
with  the  fact  of  his  claim. 

At  all  events  since  Lord  Hardwicke  decided  Bennet  v.  Vade,  2  Atkins, 
324,  it  has  been  a  perfectly  settled  rule,  and  ordinary  practice  in  pleadings 
in  chancery  to  state,  not  merely  an  alternative  prayer  for  relief,  but  to 
state  alternatively  the  facts  out  of  which  the  claim  grew.  This  rule  of 
equity  pleading  is  fully  discussed  in  Williams  v.  Flight,  5Beav.,41; 
Perry  v.  Phillips,  17  Ves.,  173,  and  Rawlings  v.  Lambert.  1  J.  &  Hem., 
458,  466.  This  rule  is  stated  in  all  the  text-books  on  equity 
pleadings.  It  is  recognized  in  Cadwallader  v.  Granville  Society,  11  0„  292 
where  Judge  Lane  sustaining  a  demurrer  to  a  creditor's  bill,  said  the  bill 
would  not  have  been  demurrable  if  the  plaintiff  had  stated  his  facts  in  the 
alternative  and  demanded  corresponding  alternative  relief.  As  the  code 
has  not  taken  away  any  right,  but  only  affects  the  mode  of  stating  a  right, 
the  plaintiff  still  has  a  right  to  present  in  his  petition  two  distinct  grounds 
for  a  single  recovery,  when  he  is  uncertain  which  can  be  successfully  es- 
tablished by  evidence,  and  the  motion  to  require  the  plaintiff  to  state 
whether  he  relies  upon  the  stock  being  valid  or  not,  must  be  overruled. 

The  last  motion  is  to  require  the  plaintiff  to  elect  between  the  two 
causes  of  action.  This  presents  the  question,  whether  the  plaintiff  in 
drafting  a  petition  under  the  code  presenting  two  alternative  grounds  for 
recovery,  in  one  of  which  the  stock  is  claimed  to  be  valid  and  in  the  other 
it  is  admitted  it  may  be  invalid,  may  state  these  two  alternative  grounds  in 
separate    causes    cf   action,   or    shall   state    them   both    in   one  cause 
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of  action.  In  New  York  it  has  been  held  that  where  a  party 
claims  to  have  one  of  .several  grounds  for  a  single  recovery,  he  may 
state  all  those  grounds  as  separate  causes  in  one  petition,  and  he  will  be 
entitled  to  recover  upon  the  proof  of  any  one.  Birdseye  v.  Smith,  32; 
Barb.  217.  In  Whitney  v.  Railway  Co.,  27  Wis.  327,  where  a  shipper  had 
lost  goods  on  a  railway,  and  he  did  not  know  and  could  not  swear  wheth- 
er thev  were  lost  while  in  transit,  or  whether  they  had  arrived  at  the  des- 
tination and  were  lost  by  fire  in  the  warehouse,  he  was  allowed  by  the 
court  to  draw  up  separate  causes  of  action,  one  charging  the  defendant  as 
common  carrier,  and  the  other  as  warehouseman  on  a  loss  by  fire. 

Some  courts  have  gone  a  great  deal  further.  In  Indiana,  where  the* 
code  is  like  ours,  except  it  says  that  each  cause  of  action  shall  constitute 
a  separate  paragraph,  the  supreme  court  in  Stearns  v.  Dubois,  55  Ind.. 
2r)7,  held  that  the  word  "  paragraph  "  in  the  code  is  identical  with  the 
word  *'count"  at  the  common  law,  and  under  the  code  the  plaintiff  can 
have  as  many  paragraphs  as  he  could  have  counts  at  the  conim'>r  law. 

In  Iowa  it  was  held  formerly,  as  in  Thatcher  v.  Haun,  12  Iowa,  308 
that  where  a  party  demands  alternative  relief,  not  being  able  to  state  cer- 
tainly on  which  ground  he  relies  he  could  state  it  in  one  article:  but  since 
the  revision  of  the  code,  it  has  been  held  as  in  Indiana  that  the  party  in 
such  case  may  state  several  separate  causes  of  action.  Pearson  v.  Mil- 
waukee 8z  St.  Paul  Railway,  45  Iowa:  497;  Van  Brunt  v.  Mather,  48 
Iowa,  r)()3. 

These  cases  are  approved  in  the  text  books  on  code  pleading,  Pom- 
eroy  and  Bliss.  Outside  of  Ohio,  therefore,  this  mode  of  pleading  is  rec- 
ognized as  correct.  What  is  the  rule  in  Ohio?  There  is  no  question 
that  the  commissioners  who  drafted  the  code,  understood  that  in  a  peti- 
tion under  the  code  there  would  be.  in  a  case  like  this,  not  two  causes  of 
action  but  one,  incorporating  in  one  all  the  facts  together  with  a  prayer 
for  alternative  relief. 

In  the  report  of  the  code,  they  speak  of  three  things,  which  they  spec- 
ially desired  to  remedy;  the  mode  of  allegation  in  common  law  pleading: 
second,  the  multiplication  of  counts  in  common  law  pleading;  third,  the 
formal  technical  parts  of  a  bill  in  chancery.  They  specifically  state  that 
they  do  not  propose  to  change  the  mode  of  allegation  in  a  bill  of  chancery, 
but  intend  to  give  up  or  do  away  with  the  formal  parts,  that  is  the  charge 
ing  part,  the  conspiracy,  and  the  interrogatory  part.  So.  that  according 
to  their  report,  their  idea  of  a  petition  under  the  code  was  a  pleading 
drawn  exactly  like  the  stating  part  of  a  bill  in  chancery  and  the  prayer, 
with  nothing  more. 

The  commissioners  in  commenting  upon  their  own  work  lay  great 
stress  upon  the  clause  in  the  code  that  the  petition  must  be  drawn  in  "or- 
dinary and  concise  language  and  without  repitition."  Now,  the  revisers 
of  the  statutes  have  dropped  out  from  the  code  the  words  "and  without 
repetition,"  as  if  to  bring  code  pleading  in  Ohio  in  accord  with  code 
pleading  in  the  other  states.  The  clause  "and  without  repetition"  applied 
only  to  petition,  not  to  subsequent  pleadings.  Hence,  the  provision  of 
the  code  as  to  pleading  causes  of  action,  is  the  same  now  as  the  provision 
always  has  been  as  to  pleading  several  defenses.  Now  where  a  party  has 
one  of  two  defenses,  and  he  cannot  certainly  state  which  one,  he  has  been 
allowed  without  qualification  by  the  supreme  court  to  state  those  two  de- 
fenses as  separate  defenses:  as  where  a  party  being  charged  uf>on  a  prom- 
ssory  note,  the  answer  was  he  did  not  sign  the  note  for  the  first  ground  : 
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second,  if  he  did  the  signature  was  obtained  b}'  fraud.  Citizens'  Bank 
V.  Closson,  29  O.  S.,  78.  And  I  take  it  that  this  ruling  as  to  defenses 
would  now  apply  to  causes  of  action.  The  motion  to  require  the  plain- 
tiff will  also  be  overruled. 

Hoadly,  Johston  &  Colston,  for  motions. 

Stallo  &  Kittredge  and  Paxton  &  Warrington,  contra. 

tThe  New  York  Register  made  the  following  comments  on  this  decision. 

"A  ease  of  general  interest  upon  the  subject  of  pleading  under  the  Code  is 
Citizens'  National  Bank  v.  Cincinnati,  New  Orleans  and  Texas  Pacific  R.  R.  Co. 
(Superior  Court  of  Cincinnati ;  9  Cincinnati  Law  Bulletin,  36-3),  where  the  practice  of 
stating  several  grounds  of  recovery,  although  constituting  one  cause  of  action,  was 
sanctioned  by  the  Superior  Court  of  Cincinnati. 

"  There  are  many  cases  in  which  a  plaintiflf  has  a  grievance  for  which  he  is 
entitled  to  redress  under  circumstances  which  present  themselves  in  several  aspects, 
in  either  one  of  which  he  is  entitled  to  the  same  relief,  and  the  pleader  is  in  doubt 
as  to  what  is  the  cause  of  action.  There  is  another  similarly  doubtful  class  of  cases 
in  which  plaintiff  knows  that  he  has  been  injured  and  is  entitled  to  redress,  but  has 
not  yet  been  able  to  learn  the  facts  on  which  alone  it  can  be  determined  whether  he 
is  entitled  to  one  kind  of  relief  or  another  kind. 

"  These  two  classes  of  cases  present  the  much  mooted  subject  of  alternative  and 
hypothetical  pleading.  In  the  one  class,  plaintiff  is  clear  what  redress  he  is  entitled 
to  and  has  adequate  information  of  several  classes  of  facts,  either  of  which  will  entitle 
him  to  it;  and  his  attorney's  uncertainty  is  as  to  whether  he  shall  plead  only  one  of 
the  grounds  entitling  him  to  the  relief  or  the  several  grounds  which  are  consistent 
as  matter  of  fact,  but  all  save  one  of  which  are  superfluous  as  matter  of  law. 

*'In  the  other  class  of  cases  he  knows  that  the  facts  entitle  him  to  some  relief, 
and  the  question  is,  whether,  being  in  ignorance  of  the  details  or  in  uncertainty  as 
to  the  true  rule  of  law,  he  shall  demand  one  kind  of  relief  onlv,  or  demand  both  in 
the  alternative.     The  case  to  which  we  refer  was  of  this  second  class.  ^ 

•*  Plaintiff  being  about  to  take  a  transfer  of  stock  in  a  corporation,  asked  the 
president  of  the  company  if  the  shares  were  good ;  he  said  they  were,  and  thereupon 
plaintiff  purchased  them.  But  the  company  subsequently  denied  their  validity  and 
refused  to  issue  a  certificate. 

"  The  pleader  appears  to  have  been  unable  to  determine  whether  the  stock  was 
in  fact  valid  or  not ;  but  it  appearing  to  him  that  if  it  were  valid,  the  corporation 
was  a  wrongdoer  in  refusing  to  issue  a  certificate;  and  if  it  were  void  the  corpora- 
tion was  a  wrongdoer  in  the  deceit  it  practiced  by  its  ofl&cer,  he  put  the  dilemma  in 
his  complaint  by  alleging  the  representation,  and  the  purchase  on  the  faith  of  it,  and 
the  refusal ;  and  thereupon  demanded  judgment  as  for  conversion  ;  and  he  then 
restated  "  as  a  second  cause  of  action"  the  facts  already  once  stated,  adding  that  if 
the  shares  were  void,  defendant,  by  its  officer,  deceived  plaintiff;  and  thereupon 
asked  judgment  for  damages  for  the  deceit. 

"  The  court,  reviewing  the  practice  in  New  York  and  other  states,  hold  that  the 
former  rule  in  chancery — that  a  plaintiff,  uncertain  as  to  the  form  in  which  his 
ground  of  action  would  be  established,  could  state  in  the  alternative — is  still  in 
force,  and  that,  since  the  Ohio  Code  has  omitted  tht  words  "without  repetition"  from 
the  provision  directing  the  mode  of  pleading,  a  plaintiff  may,  if  he  choose,  set  forth 
such  alternative  claims  as  a  separate  cause  of  action.  The  conclusion  accords  with 
tlie  recent  decisions  in  our  own  courts,  which  have  sanctioned  the  same  method  of 
pleading  in  actions  of  a  common  law  nature  (see  Velie  v.  Newark  City  Ins.  Co.,  12 
Abb.  N.  C,  304;  Dennis  v.  Coman,  16  N.  Y.,  642;  Barr  v.  Shaw,  10  Hun.,  580 ; 
Nebenzahl  v.  Townsend,  61  How.  Pr.,  353,  to  the  contrary,  probably  unsound.  Com- 
pare Kxner  v.  Exner,  2  Abb.  N.  C,  108). 

"  In  Roberts  v.  Leslie  (46  Super.  Ct,  J.  &S.,  76),  it  is  intimated  that  when  the 
number  of  plaintifTs  claims  is  augmented,  and  the  issues  enlarged  beyond  the  real 
facts,  the  complaint  representing  distinct  and  separate  transactions,  occurring  at 
different  times,  being  renewals  of  preceding  ones,  a  refusal  to  compel  an  election,  or 
to  require  the  jury  to  answer  specific  questions  as  to  each  separate  cause  of  action, 
is  improper. 

"In  Hammer  v.  Chicago,  R.  I.  and  P.  R.  Co.,  (Iowa,  April  20,  1883  ;  15  North- 
western Rep.,  597),  it  is  intimated  that  the  various  facts  constituting  negligence  of 
defendants'  employes  in  operating  the  train — for  example,  negligence  in  the  first 
instance,  and  subsequent  negligence,  not  taking  the  proper  steps  to  protect  against 
the  peril  after  it  was  discovered — constitute  but  one  cause  of  action,  and  should  not 
be  stated  in  two  counts." 
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Lriamllton  District  Court.] 
'BROWN  V.  THE  CITIZENS'  NATIONAL  BANK. 

An  action  will  lie  at  the  suit  of  the  original  owner  of  a  certificate  of  deposit,  pay- 
able on  return  thereof  lost  after  the  expiration  of  a  reasonable  period  short 
and  the  owner  is  not  required  to  indemnify  the  maker. 

Error  to  the  Superior  Court  of  Cincinnati. 

MOORE,  J. 

Eueene  E.  Brown  deposited  in  the  Citizens'  National  Bank  of  Cincinnati, 
eleven  nundred  and  forty-five  dollars  ($1,145.00),  and  received  at  the. time  a  cer- 
tificate of  deposit  as  follows: 

AUflTUSt  8    18S2 

"No.  762.    Citizens'  National  Bank  of  Cincinnati. 
Eugene  E.  Brown  has  deposited  in  this  bank  eleven  hundred  and  forty- five  dol- 
lars, payaDle  to  the  order  of  himself,  on  return  of  this  certificate  in  current 
funds." 

On  the  16th  day  ot  September,  1882.  Brown  loet  the  certificate  of  deposit  and 
has  not  been  able  to  recover  the  same.    It  was  not  indorsed  by  him. 

Having  demanded  11,145  of  the  bank  and  been  refueed,  he  brought  hi6  ac- 
tion in  the  court  below  for  money  had  and  received. 

A  demurrer  to  the  petition  was  sustained  and  Judgment  entered  for  defend- 
ant and  to  the  action  of  the  court  in  that  respect.  Brorwn  excepted  and  filed  his 
petition  in  error  in  this  court  atfking  a  reversal  of  the  Judgment. 

The  bank  admits  the  deposit  of  money  and  Is  willing  to  pay  ttie  same  to  the 
plaintiff  if  indemnity  is  given  against  subsequent  demand  and  recovery  on  the 
part  of  tne  finder  or  holder  of  the  certificate. 

If  the  bank  is  correct  in  the  poeition  it  assumes,  it  must  be  oecause  it  i«  ree- 
ponsible  to  the  person  who  might  come  into  possession  of  the  certificate  as  a  bona 
fide  holder  after  Its  loss  by  Brown. 

The  certificate  was  not  indorsed  by  Brown  and  knowledge  of  its  loss  was 
made  known  to  the  bank  immediately,  and  payment  wae  demanded  about  one 
month  after  its  issue  and  date.  In  its  legal  position,  tl&e  bank  is  entitled  to  the 
I)roduction  of  the  certificate  before  payment  of  the  money  but  tha^  is  physically 
impossible  and  the  question  arises  whether  Brown  muet  tender  to  the  bank  a  BUflS- 
oient  Indemnity  in  some  form,  against  any  future  claim  by  a  finder  or  holder  of 
the  certificate. 

In  the  United  States  the  decisions  of  the  courts  vary  in  the  mode  of  pro- 
cedure under  the  circumstances  stated.  In  some  of  the  states  the  distinction 
between  negotiable  instruments  lost  before,  and  those  lost  after  maturity  is  recog- 
nized and  when  lost  after  maturity  the  right  to  an  action  at  law  without  making; 
an  indemnity  is  maintained.  Thayer  v.  King,  15  O.,  242;  Jones  v.  Fobs.  5  Mass.. 
101. 

It  is  asserted  that  the  American  rule  upon  indemnity  is  simply  that  if  it 
can  be  shown  in  any  way,  that  the  defendant  may  be  injured  by  paying,  he  may 
require  security  but  only  then.    See  2  Parsons  on  Notes  and  Bills,  304,  and  cases 

cited. 

rhere  are  several  exceptions  to  the  rule  denying  the  right  to  sue  at  law 
when  the  lost  instrument  is  negotiable,  and  among  them  is  the  case  where  the 
Instrument  is  not  indorsed  by  the  payee,  for  in  such  case  no  legal  title  can  pass 
so  as  to  invest  any  one  with  tiie  privileges  of  a  bona  fide  holder  and  no  indem- 
nity is  necessary  in  such  case. 


*For  decision  of  the  Superior  Court  which  is  reversed  in  this  opinion,  sec  10 
Ohio  Dec.  R.  000  (s.  c.  16  B..  421.)  After  the  decision  of  this  demurrer,  atrial  was 
had,  and  Brown  obtained  judgment,  error  was  again  prosecuted  in  the  district  court, 
but  the  judgment  was  affirmed,  11  B.  220.  To  reverse  this  judgment  error  was 
prosecuted  to  the  Supreme  Court,  but  the  district  court  was  affirmed,  two  judges 
dissenting.    See  opinion,  46  O.  S.,  39. 
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That  the  certificate  of  deposit  In  question  was  negotiable,  because  con- 
taining negotiable  words,  and  in  legal  effect  a  promissory  note  Is  supported  by 
the  weight  of  authority,  therefore  the  principle  applicable  to  promis33>ry  notes 
payable  on  demand  should  apply. 

It  has  oeen  held  after  a  careful  review  of  all  the  authorities  that,  "a  cer- 
tificate of  deposit  payable  on  the  return  thereof,  properly  indorsed  is,  in  legal 
effect,  a  promissory  note,  payable  on  demand,  and  the  principles  applicable  to 
notes  should  be  applied  to  these  certificates." 

Certificates  of  deposit  are  not  intended  for  long  circulation  or  for  more 
then  a  temporary  convenience,  and  to  hold  that  any  ostensible  demand  paper 
could  be  circulated  or  used  as  bank  bills,  would  be  contrary  to  the  general  iK>iicy 
of  our  banking  laws.    36  Mich.,  494 ;  37  HI.,  137  and  cases  cited. 

An  important  inquiry  is  whether,  at  the  time  the  certificate  was  lost,  it  had 
become  due,  for  if  it  was  due  the  finder  would  take  it  subject  to  all  equities  '*xist- 
ing  between  the  bank  and  Brown  and  there  could  be  no  recovery  upon  it. 

The  uniform  weight  of  authority  is  that  a  note  payable  on  demand  must  be 
presented  wuhin  a  reasonable  time  or  be  deemed  overdue  and  that  a  negllg^ut 
transferee  would  take  k  subject  to  all  equities  existing  between  the  original 
parties,    oee  Howe  v.  Hill,  11  O.  S.,  p.  449. 

In  the  case  of  Herrick  v.  Wolverton,  41  New  York  Rep.,  581,  a  well  consid- 
ered case,  it  was  held  that  "a  note  payaole  on  demand,  with  interest  transferred 
nearly  three  (3)  months  after  date  where  the  parties  have  their  places  of  business 
in  cae  same  street  and  tue  same  city,  is  subject  in  the  hands  of  the  transferree  to 
any  defense  existing  in  oehalf  of  the  makers  against  the  payee  previous  to  the 
transfer." 

No  one  can  become  a  bona  fide  purchaser  of  a  certificate  of  deposit  who  does 
not  take  It  within  some  reasonably  short  period,  for  the  reason  that  banks  would 
then  be  able  to  issue  certificates  of  deposit  of  any  denomination,  for  circulation 
as  ordinary  bank  bills  and  with  like  effect.  See  36  Mich.,  495,  and  cases  cited  in 
opinioQ. 

The  language  of  the  certificate  "payable  to  the  order  of  the  plaintiff  on  the 
presentation  of  the  certificate  properly  endorsed"  does  not  alter  the  legal  effect 
of  the  instrument.  25  Mich.,  191;  37  111.,  137;  40  Vt..  377;  and  in  the  case  in  64 
N.  Y.,  155,  it  was  held  that  a  written  instrument  acknowledging  the  receipt  of  a 
specified  sum  of  money  in  paper  currency  for  account  of  a  person  nameid  and 
promising  to  pay  lae  same  to  such  person  or  order  on  return  of  the  receipt" 
did  not  make  it  payable  upon  a  contingency  or  constitute  a  condition  precedent 
and  the  woras  "on  the  return"  did  not  make  it  payable  upon  a  contingency.  If 
so,  then  no  recovery  could  be  had  without  a  return  ol  the  certificate.  The  same 
implication  might  be  applied  to  every  promissory  note,  for  as  already  stated,  the 
maker  of  indorser  has  a  right  to  the  return  of  his  paper,  upon  payment  and  there 
is  also  an  implied  exception  on  account  of  accident  or  mistake. 

Therefore  the  question  is  narrowed  down  to  the  simple  matter  of  Indemnity 
and  if  the  instrument  was  due  at  the  time  of  its  loss,  and  we  are  inclined  to  the 
opinion  that  it  was  due,  the  finder  or  subsequent  holder  takes  it  subject  to  all  the 
equities  existing  between  the  original  parties  and  the  recovery  by  or  payment  to 
the  original  holder  would  be  a  bar  to  another  action  by  a  person  who  receives 
the  instrument  after  maturity. 

In  the  case  of  Thayer  v.  King,  15  Ohio,  241,  it  was  held  that  "an  action  will 
He  at  the  suit  of  the  owner  of  negotiable  paper  which  has  been  lost  before  due, 
the  remedy  is  in  chancery  where  the  owner  can  be  required  to  indemnify  the 
maker"  and  that  if  a  former  recovery  or  payment  would  be  a  complete  bar  to  any 
Bul»equent  payment  or  recovery,  the  reason  of  the  rule  ceases  and  the  objection 
to  a  recovery  no  longer  exists. 

And  hence  it  follows  that  the  defendant  is  not  wronged  by  being  required 
to  pay  to  the  plaintiff,  without  Indemnity,  because  there  is  no  existing  legal  obli- 
gation to  recognize  the  finder  of  the  lost  instrument  as  a  bona  fide  holder.  Judg- 
ment reversed. 

T.  Q.  Hildebrant,  for  plaintiff  in  error. 

Paxton  &  Warrmgton,  contra. 
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HUSBAND  AND  WIFE— BILLS  AND  NOTES.  36i 

[Hamilton  District  Court.] 

EZRA  A.  HlIvL  V.  TABITHA  MYERS. 

The  note  of  a  married  woman  not  naming  a  place  of  payment,  but  dated  a«id  sijs^ned 
in  Indiana  and  delivered  to  a  creditor  of  her  husband  there,  in  consideration 
of  extension  of  time  and  the  withdrawal  of  a  threatened  attachment  against 
household  goods  and  furniture,  she  and  her  husband  bein^  then  on  their  way, 
removing  from  Indiana  to  this  state,  which  was  their  original  domicile,  and 
where  she  owned  at  the  time  and  continues  to  own  separate  real  property 
acquired  by  jfift,  may  be  enforced  against  such  property,  notwithstanding  that 
by  the  statutes  of  Indiana,  it  was  provided,  *'a  married  woman  shall  not 
mortgage  or  in  any  manner  incumber  her  separate  property  acquired  by  gift, 
as  security  for  a  debt  or  liability  of  her  husband  or  anj*  other  person." 

Appeal  from  the  Court  of  Common  Pleas  of  Hamilton  county. 

AVERY,  J. 

The  action  is,  to  subject  the  separate  real  estate  of  a  married  woman,  in  this 
county,  upon  the  following  note,  signed  by  herself  and  husbaud. 

Graudview,  Ind..  December  2,  1880. 

For  value  received,  we  promise  to  pay  Ezra  A.  Hill,  nine  hundred  dollars,  pay- 
able two  hundred  dollars  in  twelve  months;  and  second  payment,  two  hundred 
dollars  in  two  years;  third  payment,  two  hundred  dollars  in  three  years,  and  fourth, 
payment,  three  hundred  dollars  in  four  years,  all  bearing  eight  per  cent,  interest 
from  date,  and  on  failure  of  either  payment,  the  whole  becomes  Hue. 

Tabitha  Myefs. 
John  Myers." 

At  the  time  of  giving  ihe  note,  the  wife  and  her  husband  were  on  their  way  to 
their  present  residence  in  this  county,  from  a  farm  in  Indiana  on  which  they  had 
resided  a  number  of  years.  The  farm  had  been  sold  for  debt,  and  with  their  house- 
hold goods  and  furniture  they  were  on  the  wharfboat,  at  Grandview,  Indiana,  waiting 
for  a  steamboat  that  was  to  carry  them  here,  when  the  plaintiff,  who  was  a  cred- 
itor of  the  husband,  threatened  an  attachment,  and  to  avoid  it,  the  wife  with  her 
husband  executed  the  note.  She  then  owned  the  real  property,  that  it  is  sought  to 
subject.  It  is  not  denied,  that  it  is  her  separate  estate,  and  came  to  her  by  gift. 
By  the  statutes  of  Indiana  in  force,  it  was  provided,  "a  married  woman  shall  not 
mortgage  or  in  any  manner  incumber  her  separate  property,  acquired  by  descent, 
devise,  or  gift,  as  security  for  a  debt  or  liability  of  her  husband,  or  any  other  person." 
Laws  of  1879,  160.     See  McCarty  v.  Tarr,  83  Ind.,  444. 

The  application  of  the  law  of  a  particular  locality  to  a  contract  rests  upon  the 
presumed  consent  of  the  parties.  In  general,  the  law  of  the  place  where  the  con- 
tract is  made  or  to  be  performed,  furnishes  the  rules  for  exponding  the  nature  and 
extent  of  the  obligation.  Wharton,  Confl.  L.,  sec.  397,  sec  401,  and  note.  The  ques- 
tion, however,  like  every  other  question  of  the  intention  of  parties  to  a  contract, 
is  one  of  construction,  and  regard  is  to  be  had  to  attendant  circumstances. 

The  contract  here  was  made  in  Indiana.  The  note  was  signed  there,  and  deliv- 
ered to  plaintiff  who  was  a  resident  of  that  state.  But  the  defendant  and  her  hus- 
band were,  at  the  time,  on  their  way  back  to  this  state,  which  was  their  original 
domicile.  They  had  abandoned  their  residence  in  Indiana,  and  by  putting  them- 
selves in  motion  to  come  hither,  their  original  domicile  had  been  restored.  Story, 
Confl.  L.,  sec.  47 ;  Wharton,  Confl.  L.,  sec.  5S;  Reed's  Appeal,  71  Penn.  St.,  378,  383  ; 
Forbes  v.  Forbes,  Kay,  341 .  The  note  had  no  effect  to  bind  the  wife  personally :  and 
since  the  intention  must  be  presumed  to  have  been  according  to  the  capacity  she 
had,  it  could  only  have  been  to  bind  her  property.  That  property  was  in  this  state. 
The  note  was  the  note  of  her  husband  as  well,  but  the  circumstances  show  that  the 
chief  regard  was  to  her. 

It  is  said  by  Parsons,  that  a  note  made  in  one  state  and  dated  in  another,  is 
presumed  to  be  payable  where  dated,  and  will  be  governed  by  the  laws  of  this  state. 

♦For  common  pleas  decision  sustained  by  this  Judgment,  see  ante  695.  The 
judgment  of  the  district  court  was  allirmied  by  the  Supreme  Court  without  report, 
March  16,  1886.  The  case  was  remanded,  and  a^aln  came  before  the  Supreme 
Court  and  was  again  affirmed.    See  opinion,  46  O.  8.,  183. 
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2  Parsons  on  Contracts,  6th  Ed.,  585.    This  is  because  no  reason  is  to  be  otherwise 

found  for  so  dating  it.  Tillotson  v.  Tillotson,  34  Conn.,  H67.  But  a  like  presumption 

does  not  follow  from  a  contract,  dated  at  the  place  it  is  made,  since  the  sufficient 

reason  in  such  case,  may  be  simply  that  the  parties  were  there  at  the  time.     "  It  can 

only  be  from  a  .special  understanding  of  the  parties,  which,  if  not  expressed,  must 

be  implied  Irom  circumstances,  showing  that  they  virtually  looked  to  the  law  of  the  *      i 

place  at  which  they  stood  at  the  time  of  agreement,  as  that  by  which  the  obligation  9 

was  to  be  controlled,"  Wharton,  Confl.  L  ,  sec.  398.  * 

Generally,  it  is  the  duty  of  the  debtor  to  seek  out  the  creditor;  and  the  pre- 
sumption, that  the  place  of  contracting  the  debt,  was  intended  to  be  the  place  of 
payment,  may  thus  be  supplied.  But  this  can  be,  only  where  there  is  a  debt  to  be 
personally  discharged.  The  liability  of  a  married  woman  in  respect  to  her  separate 
estate,  is  a  liability  of  property.  It  is  not  from  any  capacity  conferred  to  bind  her- 
self personally  by  contract,  but  is  from  the  right  of  disposition  incident  to  the 
ownership  of  the  separate  estate.  Levi  v.  Earl,  30  O.  S.,  147.  165-6;  Phillips  v. 
Graves,  20  O.  S.,  371.  Property  in  real  estate,  and  the  rights  of  disposition  incident 
to  owr.ership,  are  to  be  determined  by  the  law  of  the  place  of  locaiion.  The  real 
estate  of  the  defendant  was  within  this  state.  The  legislative  power  of  the  state 
over  the  thing  itself,  made  it  her  separate  property.  The  right  of  disposition, 
wheresoever  exercised,  could  take  effect  only  where  the  property  was.  The  pre- 
sumption of  intent,  arising  from  her  contract,  and  laid  hold  of  in  equity  as  the  exer- 
cise by  her  of  such  right,  was  to  charge  property  in  this  state.  Her  note  had  no 
other  effect;  the  property  was  the  debtor.  Williams  v.  Urmston  35  O.  S.,  29tj,  301. 
The  intention  to  look  to  this  state,  as  the  place  of  performance  of  the  wife's 
contract,  and  to  the  law  ot  this  state,  is  confirmed  by  the  consideration,  that  for  a 
debt  of  this  kind  a  married  woman  could  not  charge  such  property  in  Indiana. 
The  application  of  particular  local  law  to  a  contract  rests  upon  the  presumed  con- 
sent of  the  parties,  and  it  is  a  reasonable  principle,  that  they  will  not  be  presumed 
to  have  consented  to  that  one  of  two  conflicting  laws,  by  which  the  engagement 
entered  into  would  be  made  void.    Wharton,  Confl.  L.,  sec.  507. 

This  principle  has  been  recognized  in  a  recent  decision  of  the  Supreme  Court, 
upon  the  question  whether  a  note  made  and  delivered  here,  for  a  loan  negotiated 
in  Illinois,  should  be  governed  by  the  interest  laws  of  this  state  or  that.  Scott  v. 
Perlee,  39  O.  S.,  63. 

But  the  principle  is  not  confined  to  questions  of  interest  and  usury. 
In  Pritchard  v.  Norton,  106  U.  S.,  124,  upon  a  bond  of  indemnity  executed  in 
New  York  against  a  liability  undertaken  in  Louisiana,  which  bond  had  no  sufficient 
consideration  by  the  laws  of  New  York,  but  was  sufficient  by  the  laws  of  Louisiana, 
it  was  held,  "  It  is  to  be  presumed  in  the  absence  of  any  express  declaration  or  con- 
trolling circumstances  to  the  contrary,  that  the  parties  had  in  contemplation  a  law 
according  to  which  their  contract  would  be  upheld,  rather  than  one,  by  which  it 
would  be  defeated." 

In  Bell  v.  Packard,  69  Me.,  105,  where  a  note  signed  in  Massachusetts  by  a  wife 
as  surety  for  her  husband,  both  residents  of  that  state,  and  mailed  to  the  payee  in 
Maine,  was  held  binding  upon  her  by  virtue  of  the  laws  of  the  latter  state  ;  although 
the  judgment  was  grounded  on  the  note  having  been  mailed  to  the  payee  in  Maine, 
the  court  say:  "  But  even  if  this  were  not  conclusive,  we  should  have  no  hesitation 
in  deciding,  that  the  construction  and  legal  effect  of  the  note  must  be  determined 
by  the  laws  of  this  state,  on  the  ground,  that  no  contract  must  be  held  as  intended 
to  be  made  in  violation  of  the  law.  whenever  by  an\  reasonable  construction  it  can 
be  made  consistent  with  the  law  which  it  was  competent  for  the  parties  to  adopt. 
«  »  «  •  jf  niade  in  Massachusetts  and  intended  to  be  payable  there,  it  was 
illegal  and  void  and  an  intended  fraud  by  the  makers,  whereas  if  made  or  intended 
to  1^  paid  in  this  state,  it  would  be  lawful  and  valid.  It  shouki,  therefore,  in  the 
absence  of  any  legal  principle  forbidding  it,  be  considered  as  intended  by  the  par- 
ties, to  have  been  made  with  reference  to  the  law  of  the  place,  where  legal." 

We  are  of  opinion,  therefore,  that  the  plaintiff  is  entitled  to  payment.  The 
wife's  property  was  here,  the  parties  may  reasonably  be  taken  to  have  regarded  this 
as  the  place  of  performance;  the  inference  from  the  execution  of  the  note  of  the 
wife's  intention  to  charge  the  property  is  a  rule  of  evidence.  Williams  v.  Urmston, 
35  O.  S.,  2%;  Phillips  v.  Graves,  20  O.  S  ,  371,  387.  Rules  of  evidence  are  governed 
by  the  law  of  the  place,  where  the  renied.y  is  sought.  Kanaga  v.  Taj'lor,  7  O.  S.,  134  ; 
Bain  v,  Whitehaven  Railway,  3  H.  L.  Cas.,  1. 

Judgment  accordingly,  charging  the  property  with  the  amount. 
Bateman  &  Harper,  for  plaintiff  ;Cornell  &  Marsh,  for  defendant. 
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MASTER  AND  SERVANT— NEGLIGENCE.  364 

[Superior  Court  of  Cincinnati,  General  Term.] 

CHARLES  McMANUS  v.  P.,  C.  &  ST.  L.  R.  R.  CO. 

In  an  action  to  recover  damages  for  a  personal  injury  alleged  to  have  been  caused 
by  the  defendant's  negligence,  a. motion,  at  the  close  of  plaintifTs  testimony, 
to  withdraw  the  case  from  the  jury  and  render  judgment  lor  the  defendant, 
on  the  ground  that  no  evidence  of  defendant's  negligence  had  been  produced, 
can  not  be  granted  if  there  be  any  facts  proved  from  which  the  jury  may  be 
at  liberty  to  infer  negligence. 

PECK,  J. 

On  the  trial  of  this  case  at  special  term,  at  the  close  of  plaintifTs 
testimony,  a  motion  to  withdraw  the  case  from  the  jury  and  to  render 
judgment  for  the  defendant  was  granted,  whereupon  plaintiff  moved  for 
a  new  trial,  the  consideration  of  which  motion  was  reserved  to  the  gen- 
eral term. 

The  action  was  brought  to  recover  damages  for  a  personal  injury  to 
plaintiff,  alleged  to  have  been  caused  by  the  negligence  of  the  defend- 
ants agents.  The  certified  bill  of  evidence  discloses  the  following  facts : 
Defendant  was  engaged  in  removing  an  old  building.  Plaintiff  was 
in  defendant's  employ  as  a  laborer  assisting  in  the  work.  In  the  course 
of  that  employment  he  was  directed  to  go  upon  the  floor  ot  the  old  build- 
ing, the  walls  of  which  had  been  removed,  and  shovel  away  certain  loose 
bricks  and  other  material.  While  engaged  at  this  work  under  the  direc- 
tion of  defendant's  superintendent,  or  foreman,  an  iron  post,  or  pillar,  part 
of  an  iron  door  frame,  which  had  constituted  part  of  the  old  building,  fell 
upon  the  plaintiff  and  seriously  injured  him.  There  was  some  evidence 
tending  to  show  that  this  iron  pillar  or  door  post  had  been  removed  from 
the  position  in  which  it  stood  in  the  old  building,  and  other  to  the  effect 
that  it  stood  in  its  original  position. 

The  question  is  whether  there  was  any  evidence  of  negligence  on  the 
part  of  the  defendant,  to  go  to  the  jury.  11  there  were  tw  such  evidence^ 
the  case  was  properly  withdrawn  from  the  jury,  but  if  there  were  any 
testimony,  however  slight,  which  tended  to  show  that  the  injiu-y  was 
caused  by  defendant's  negligence,  or  any  fact  from  which  the  jury  would 
have  been  at  liberty  to  infer  negligence,  then  the  case  should  have  been 
left  with  them,  under  proper  instructions. 

"  A  motion  to  arrest  the  testimony  Irom  the  jury  and  render  a  judg- 
ment against  the  party  on  whom  the  burden  of  proof  rests,  involves  an 
admission  of  all  the  facts  which  the  evidence  tends  to  prove,  and  presents 
only  a  question  of  law  for  the  court."  Dick  v.  Railroad  Co.,  o8  O.  S., 
389. 

There  is  a  class  of  cases  in  which  it  is  held  that  the  mere  fact  of  an 
injury  from  a  particular  cause  is  of  itself  evidence  of  negligence.  Thus 
it  is  held  that  the  fact  that  a  passenger  is  injured  by  a  collision  of  railwaj' 
trains  is  of  itself  sufficient  to  raise  a  presumption  of  negligence  on  the 
part  of  the  Company.  Railroad  Co.  v.  Mowry,  36  O.  S.,  418.  In  another 
case  the  fact  that  a  berth  in  a  sleeping  car  fell  upon  the  head  of  a  passenger 
sitting  in  his  seat  was  held  suflScient  to  warrant  the  jury  in  presuming  neg- 
ligence on  the  part  of  the  railroad  company.  R.  R.  Co.  v.  Walrath,  3H 
O.  S.,  464.     On  the  contrary  it  has  been  held  that  the  mere  fact  that  a 
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horse  was  killed  by  a  train  on  a  railroad  track,  did  not  tend  to  prove  negli- 
gence on  the"  part  of  the  company;  R.  R.  Co.  v.  McMillan,  37  O.  S.,  554. 

If  a  person  leave  anything,  a  wall,  a  post,  or  a  column,  in  such  a 
position  that  it  may  fall  and  injure  p>ersons  near  by,  that  of  itself  might 
be  evidence  of  negligence,  and  in  the  absence  of  any  proof  of  eflfort  to 
discover  the  facts  as  to  safety  or  the  reverse,  or  to  warn  persons  that  it 
was  not  safe,  a  jury  might  be  warranted  in  finding  that  there  was  neglect 
of  such  precautions  as  should  have  been  taken.  If  one  engaged  in  tear- 
ing down  a  building  should  leave  a  wall  standing,  its  supports  having 
been  withdrawn,  and  it  fell  upon  a  person  passing  by,  that  would  of  itself, 
under  some  circumstances,  authorize  a  recovery  for  the  injury  so  received. 
In  this  case  there  is  no  evidence  that  the  company's  oflScers  took  any 
steps  to  make  the  post  safe,  or  to  ascertain  whether  it  was  unsafe,  or  to 
warn  the  plaintiflf  as  to  its  condition.  It  was  placed  there  or  left  there, 
the  brick  work  against  which  it  stood  having  been  removed,  and  it  fell 
upon  the  plaintiff. 

We  cannot  say  with  that  certainty  which  ought  to  exist  in  order  to 
authorize  the  withdrawal  of  a  case  from  the  jury  that  these  facts  have  no 
tendency  to  prove  negligence  on  the  part  of  the  defendant,  and  therefore 
the  motion  to  set  aside  the  judgment  and  order  a  new  trial  will  be 
granted. 

Harmon  and  Force,  JJ.,  concur. 

T.  M.  Hinkle  and  C.  H.  Blackburn,  for  the  plaintiff. 

Ramse}'  &  Matthews,  contra. 


365  TAXES— INJUNCTION. 

[Superior  Court  of  Cincinnati.] 

♦S.  B.  HAYMAN  iL»T  AL.  v.  E.  O.  BSHBLBY,  CITY  COMPTROLLER  ET  AL. 

The  Bum  required  to  be  paid  as  license  fees  by  the  act  of  April  16,  1883.  8^  O.  L., 
129,  are  not  taxes  or  assessments  within  the  meaning  of  sections.  5848-50, 
Rev.  Stat,  and  no  summary  power  of  collection  being  given  by  the  law  to 
the  officer  charged  with  the  collection  nor  any  lien  upon  property,  persooks 
required  by  said  law  to  pay  such  license  fees  ha.ve  a  complete  remedy  at 
law  and  are  not  entitled  to  an  injunction  against  the  city  comptroller. 

HARMON,  J. 

Four  petitions  have  been  filed  by  different  parties  representing  different 
lines  of  business,  asking  the  court  to  enjoin  the  comptroller  of  the  city  from  exact- 
ing the  amounts  required  of  them  as  licenses  by  the  act  of  the  general  assembly, 
pasaed  April  15,  1883.  The  plaintins  are  S.  B.  Hiayman,  proprietor  of  a  livery 
stable;  Harry  C.  Bussey,  proprietor  of  a  billiard  hall;  F.  W.  Gerstle  &  Son,  under- 
takers, and  Louis  Fernberg.  second-hand  furniture  dealer.  The  grounds  laid  in 
the  petitions  are  that  the  act  of  the  assembly  is  unoonsitutlonal,  and  that  an  irre- 
parable injury  will  be  done  the  plaintiffs,  unless  the  comptroller  is  restrained 
from  collecting  such  license  fees.  No  other  officer  is  made  defendant  with  the 
comptroller  in  some  of  the  cases;  in  others  the  treasurer  is  joined. 

The  application  is  resisted,  first,  because  the  petitions  do  not,  on  their  face, 
show  grounds  for  relief  upon  a  well  known  rule  that  a  court  of  equitv  will  not  inter- 
fere by  injunction  where  the  party  seeking  the  injunction  has  an  adequate  remedy 
at  law.  The  plaintiffs  reply  that  sections  5848  and  5850  of  the  revised  statutes 
gives  them  a  right  to  such  injunction  by  providing  that  the  superior  courts  and 
courts  of  common  pleas  shall  have  jui-isdiction  to  grant  injunctions  to  restrain 
the  illegal  levy  or  collection  of  taxes  and  assessments. 

•This  judgment  was  affirmed  by  the  Supreme  Court.    See  opinion,  45  O.  S..  63. 
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It  had  become  well  settled  in  Ohio,  prior  to  the  passage  of  those  sections, 
that  courts  of  equity  would  not  interfere  to  restrain  the  collection  of  taxes  and 
assessments,  on  the  ground  that  there  was  a  remedy  at  law.  Stephan  v.  DanieU» 
Treas.,  27  O.  S.,  52/. 

It  has  been  conceded  in  these  cases  that  unless  these  actions  come  within 
those  sections  the  plaintiff  cannot  maintain  them.  The  terms  of  thoee  sectiona 
give  the  court  jurisdiction  to  enjoin  the  collection  of  **taxes  and  assessments."  It 
may  be  said  that  the  exaction  of  license  fees  may  be  an  exercise  of  the  general 
taxing  power  vested  In  the  general  assembly  as  well  as  of  the  police  power.  But 
it  cannot  be  said  that  licen.se  fees  are  either  taxe.-^  or  assessments.  Both  taxes 
and  asse.s-snients  are  levied  upon  properly  as  suih;  both  are  to  be  collected  by 
summary  prore.ss;  and  the  remedy  was  designed  to  be  given  in  cases  in  which 
but  for  those  sections  it  did  not  exist  at  all  or  was  virtually  useless.  When  the 
treasurer  armed  with  the  power  of  seizure  proceeds  against  a  citizen,  the  citizen 
has  no  day  in  court.  He  must  pay  or  his  property  will  be  taken.  Ther^ore  the 
intention  of  the  sections  was  to  give  a  remedy  in  such  cases  as  well  as  in  those 
cases  where  the  levying  of  an  assessment  by  the  auditor  clouds  the  title  of  the 
owner.  In  tlif^.se  cases  a  reading  of  the  law  shows  that  neither  the  comptrollep 
nor  treasurer  is  armed  with  any  power  whatever,  none  even,  so  lar  as  its  express 
terms  show,  to  bring  suit  for  the  colleotion  of  license  unpaid  and  no  right  to 
enforce  the  collection  in  any  way.  The  collection  is  left  to  be  enforced  by  the 
police  power.  If  this  law  be,  as  claimed,  unconstitutional,  the  parties  can  set  up 
that  fact  in  defense  to  a  civil  action  to  recover  the  license  fee  or  to  a  criminal 
prosecution  for  doing  business  without  the  license.  The  comptroller  and  treas- 
urer have  no  power  to  do  anything  to  interfere  with  plaintiffs  and  there  Is  noth- 
ing to  enjoin  as  to  them. 

This  action  not  coming  within  the  terms  of  .sections  5648  and  56.50,  the  sums 
whose  collection  is  sought  to  1>€  enjoined  not  being  either  taxes  or  assessments 
and  there  bf^ing  an  adequate  remedy  at  law.  the  plaintiffs  have  no  right  to  an 
injunction,  and  must  be  left  to  assert  what  rights  they  may  have  in  some  other 
way.     The  petitions  will,  therefore,  bp  dismissed. 

R  G.  Hewitt  and  L.  H.  Swormstedt.  for  plaintiff. 

J.  .M.  Dawson,  .J.  H.  Pf>rkins.  and  D.  WnNin.  for  flefendants. 
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ABATEMENT— 

The  change  in  the  Code  abating 
suits  for  defamation,  on  the  death  ol 
either  party,  does  not  appi}'  to  pending 
suits.    Jones  v.  Ho  wells.  127 

ACCOUNT— 

Large  sums  of  money  are  not  the 
subject-matter  of  a  book  account.  Page 
V.  Zehring.  211 

ACKOWLEDGMENT— 

1.  Where  the  acknowledgment  of 
a  lease  is  written  on  a  separate  sheet 
of  paper,  the  lease  is  invalid  to  pass 
the  term.     Poor  v.  Scanlan.  275 

2.  An  acknowledgment  of  mort- 
gage to  a  corporation  by  a  notary,  who 
IS  also  a  stockholder  and  officer  of  the 
corporation  is  good.  Horton  v.  Build- 
ing and  Loan  Society.  169 

3.  A  certificate  of  acknowledgment 
of  a  wife  to  a  deed  must  show  both 
that  she  acknowledged  it  separately  and 
jointly  with  her  husband,  and  that  she 
declared  on  separate  examination  that 
fthe  voluntarily  acknowledged,  signed 
and  sealed  the  mortgage,  and  that  she 
was  still  satisfied  therewith.  Moor- 
man V.  Schwein.  55 

ADULTERY— 

1.  Adultery,  although  a  criminal 
act,  mav  be  inferred  from  circum- 
stances,  but  the  circumstances  them- 
selves must  be  proved.  Fenger  v. 
Fenger.  407 

2.  For  a  man  to  pass  the  night, 
•alone,  wnth  a  woman  in  her  room, 
would  warrant. the  inference,  but  that 
circumstance,  itself,  is  not  also  to  be 
left  to  l)e  inferred.  Ih. 

AGENCY— 

1.  Persons  signing  names  of  others 
to  stop  subscriptions,  claiming  au- 
thority, as  their  agent,  but  not  sign- 
ing his  own  name,  his  authority  fail- 
ing, cannot  be  held  personal) v.  Hotel 
Co.  v.  Marsh.  '  669 

2.  The  authority  of  an  agent  to 
sign  a  written  agreement  to  sell  lands 
may,under  the  statute  of  frauds,be  con- 
ferred by  parol.    Jones  v.  Lewis.    368 

3.  Payment  to  a  broker  is  not  pay- 
ment to  his  principal  when  the  latter 
has  not  authorized  the  broker  to  re- 
ceive payment,  or  contract  in  his  own 
name.    Crosby  v.  Hill.  ^^\ 


4.  Statute  of  limitations  does  not 
run  against  an  agent  so  long  as  he  fol- 
lows his  principal's  instructions. 
Brush  v.  Herlihy.  104 

5.  Where  a  survey  to  fix  a  line  is- 
run  by  agreement,  the  surveyor  is  the 
common  agent  of  both  parties.  Car- 
thage v.  Caldwell.  91 

AMENDMENTS—  ' 

1.  Granting  leave  to  amend  an- 
swer before  trial  by  filling  a  blank  be- 
fore the  word  "years"  is  within  the 
discretion  of  the  court.  Shierberg  v. 
Shierberg.  115- 

2.  Mere  clerical  errors  in  naming 
the  officers  in  an  order  of  sale  of  laud 
are  amendable.      BoHn   v.    Anderson. 

49 

3.  It  is  not  neccessary  that  the 
amendment  should  be  actually  made; 
it  will  be  regarded   as  actually  made. 

lb. 
APPEALS— 

1.  An  appeal  brings  up  the  whole 
case  as  to  the  appellant,  although  his 
interests  are  separable.  Pruden  v. 
Sewell.  90 

2.  Section  5232,  Rev.  Stat.,  only 
applies  where  there  are  several  de- 
fendants and  only  one  appeals.  lb. 

3.  No  appeal  is  given  from  an  al- 
lowance of  alimony,  pen  dente  lite. 
Braehle  y.  Braehle.  '  346 

4.  An  appeal  bond,  with  the  at- 
torney of  the  appellant  as  surety,  in 
violation  of  a  rule  of  court,  is  not 
void,  and  appellants  will  be  allowed  to 
put  in  a  bona  with  other  surety.  Hays 
V.  Rush.  50 

5.  An  executor  having  given  bond 
as  executor,  it  is  also  necessary  for  him 
to  give  bond  on  an  appeal  in  a  matter 
of  an  acconnt  of  the  estate.  Tavlor  v, 
McCullom.  *       66 

6.  A  case  appealed  from  the  pro- 
bate to  the  common  pleas  cannot  be 
appealed  from  that  court  to  the  dis- 
trict court.     Bauer  v.  Lohr.  262 

7.  An  appeal  to  the  district  court 
will  not  be  dismissed  because  of  the 
neglect  of  the  clerk  of  the  common 
pleas  to  file  the  transcript  within  the 
time  fixed  bv  law.  Broerman  v.  Town- 
send.  '  258 
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APPEALS— Concluded— 

8.  One  stockholder  cannot  appeal 
from  a  decree  distributing  the  assets 
of  an  insolvent  corporation,  except  so 
far  as  it  distributes  to  himself.  Mc- 
Cowan  V.  McCowan  Pump  Co.  218 

9.  No  appeal  lies  to  the  action  of 
the  court  approving  or  the  commis- 
sioners allowing  compensation  to  an 
attorney  employed  to  assist  a  prose- 
cuting attorney  in  a  criminal  case. 
Weldy  V.  Commissioners.  767 

10.  The  right  of  appeal  from  a  jus- 
tice's court  is  barred  by  a  refusal  to 
make  counterclaim  more  definite  and 
certain.    Andrew  v.  Connelly.         267 

11.  In  a  suit  before  a  magistrate 
for  a  sum  less  than  f  20,  when  a  counter- 
claim for  $20  is  filed  and  the  magis- 
trate rules  out  because  no  evidence 
was  offered  to  sustain  it,  defendant  is 
entitled  to  an  appeal.  Chatfleld  v. 
Appleton&  Co.  214 

12.  An  appeal  from  a  justice  will  not 
be  dismissed  for  want  of  a  seal  oppo- 
site the  party's  signature  to  the  unoer- 
taking  for  appeal.  A  seal  is  not  nec- 
essary.    Fisher  v.  Trevor.  408 

13.  In  a  petition  on  appeal  from  a 
justice  Judgment  being  asked  for  more 
than  was  asked  below,  and  more  than 
the  instice  had  jurisdiction  over,  this 
will  be  reached  by  demurrer  to  the  an- 
swer.   Bishop  v.  Bascoe.  423 

APPROPRIATION  OF  PROPERTY- 

1.  The  failure  of  a  municipal  cor- 
poration, in  proceedings  to  appropri- 
ate private  property,  to  pay  for  and 
take  possession  of  tlie  same  within  six 
montns  after  the  assessment  of  com- 
pensation, is  a  bar  to  a  new  proceeding 
for  the  appropriation  of  the  same 
property.  Trustees  Cin.  So.  Ry.  Co.  v. 
Haas.  642 

2.  Proceedings  in  the  nature  of 
condemnation  cannot  be  tacked  on 
trespass  suits.  Turnpike  Co.  v.  Rail- 
road Co.  99 

3.  A  corporation  having  a  right  to 
condemn  property  cannot  unlawfully 
and  without  authority  take  possession 
of  the  property  of  another  without 
first  having  gone  into  court  and  con- 
demned that  right  by  proceedings 
therein,  and  a  property  owner  has  not 
the  right  to  proceed  in  an  action  to  re- 
cover damages  as  fnr  a  condemnation, 
and  damages  consequent  upon  the  un- 
lawful taking  of  the  property.  lb. 

4.  In  a  proceeding  under  the  stat- 
ute by  a  railroad  companj'  to  appro- 
priate lands  for  its  right  of  way,  it  is 
competent  for  such  company  to  give 
in  evidence  to  the  jury  any  facts  tend- 
ing to  show  the  present  condition  of 
such  remaining  portion .  Railruad  Co 
V.  Williams.  736 


6.  In  such  case  it  \%  error  to  re- 
fuse to  charge  the  jury— that  special 
benefits  such  as  accrue  solely  to  the 
owner  of  the  land  from  which  the 
right  of  way  is  taken,  should  be  taken 
into  consideration  by  the  jury  in  de- 
termining how  much  less  valuable,  if 
any,  the  lands  not  appropriated  are  bv 
reason  of  the  appropriation.  lo, 

6.  Rules  as  to  estimating  the  value 
and  damage  ia  appropriating  proceed- 
ings for  railroad  purposes.  Trustees 
v.  Garrard.  389 

7.  The  trustees  of  the  Cincinnati 
Sou  the  ry  Ry.  may  institute  proceed- 
ings to  condemn  land  thougn  leased 
to  another  corporation.  Trustees  Cin. 
So.  Ry.  V.  Handy.  676 

ARBITRATION— 

1.  A  suit  pending  in  one  court 
which  afterwards,  by  arbitration,  be- 
comes a  suit  in  another  court,  may  be 
found  to  have  been  abandoned  in  the 
original  court  where  it  appears  from 
the  facts  that  the  parties  s«>  intended. 
P^oss  V.  Bradstreet.  731 

2.  In  an  arbitration  under  the 
statutes,'  the  oath  to  the  witness  can- 
not be  administered  by  a  notary  public. 
Pross  V.  Bradstreet.  550 

3  Where  the  parties  to  a  dispute 
agree  that  the  possession  of  certain 
real  estate  shall  De  surrendered  by  one 
or  the  other,  and  other  matters  shall 
be  submitted  to  arbitration,  a  clause 
in  the  award  giving  possession  of  the 
property,  being  a  mere  reiteration  of 
the  agreement,  does  not  vitiate  the 
rest  of  the  award.  Windisch  v.  Hilde- 
brandt.  67 

ARSON— 

1.  An  indictment  for  burning  a 
house  with  intent  to  defraud  an  insur- 
ance company,  stating  that  the  house 
was  insured  in  a  company  named,  is 
demurrable,  unless  it  aver  the  insur- 
ance was  against  fire.    State  v.  Calland. 

75 

2.  On  trial  under  an  indictment 
under  sec  6832  for  maliciously  burning 
the  accused's  dwelling,  with  intent  to 
defraud  the  insurer,  a  breach  of  a 
condition  whiA  avoids  the  policy  is  a 
defense,  since  there  was  then  no  sub- 
sisting insurance.  State  v.  Tuttgerd- 
ing.  74 

ASSAULT  AND  BATTERY— 

It  is  noc  necessary  in  an  action  to 
recover  damages  foi"  assault  and  bat- 
tery in  order  to  recover  exemplary 
damages,  that  the  petition  should  con- 
tain an  averment  that  the  act  was  ma- 
liciously done.     Hilbert  v.  Doebricke. 

518 
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ASSESSMENTS— 

1.  Collection  of  a  special  aseess- 
ment  levied  on  certain  real  testate 
owned  by  plaintiff  to  pAy  the  damages 
awarded  and  expenses  incurred  in  ex- 
tending a  certain  street.  Raymond  v. 
Cleveland.  123 

2.  In  a  sidewalk  assessment,  the 
resolution  to  improve  and  notice 
served  upon  the  owner,  must  be  rea- 
sonably specific  as  to  place ;  failing  to 
make  it  so  wiU  relieve  the  owner  from 
the  assessment.  Cincinnati  v.  Bly- 
myer  Mfg.  Co.  288 

3.  Section  2301,  Rev.  Stat.,  provid- 
ing that  when  pavements  are  con- 
structed in  conformity  to  grades  estab- 
lished by  the  authorities  of  a  munici- 
pal corporation,  and  the  expense  as- 
sessed on  abutting  lots,  the  owners 
shall  not  be  subject  to  any  special  as- 
sessment occasioned  by  any  subse- 
quent change  of  grade,  unless  the 
change  is  petitioned  for  by  a  majority 
of  the  owners,  requires  that  such  as- 
sessments shall  be  occasioned  by  the 
change.     Cincinnati  v.  Gordon.        7*  17 

ASSIGNMENT  FOR  CREDITORS— 

1.  A  general  assignment  for  cred- 
itors made  in  another  state,  valid  there 
and  in  general  harmony  with  the  laws 
of  this  state,  will  transfet  debts  due  the 
assignor  from  citizens  of  this  state,  as 
against  subsequent  attaching  creditors 
of  the  assignor.    Fleming  v.   Stiefel. 

779 

2.  Such  assignment  carries  with  it 
the  debt  and  is  superior  to  a  subse- 
quent attachment.  Id. 

3.  Where  a  person  in  failing  cir- 
cumstances makes  a  general  assign- 
ment for  benefit  of  all  his  creditors, 
the  acceptance  by  them  will  be  pre- 
sumed. ^  Id, 

4.  The  assignment,  by  a' judgment 
creditor,  of  a  judgment  rendered  by  a 
justice,  to  a  resident  of  another  state, 
who  garnisheed  wages  due  the  debtor, 
is  not  in  violation  of  sec.  7014,  Rev. 
Stat.    Drury  v.  High.  523 

5.  Failure  of  foreign  assignee  to 
file  a  copy  of  the  deed  of  assignment 
in  the  probate  court  of  a  county  in 
this  state,  etc.,  the  priority  of  the 
claim  of  the  attaching  creditor  will  be 
maintained.    Bank  v.  Flemming.     545 

6.  Comity  between  states  will  not 
authorize  the  giving  of  greater  rights 
to  a  foreign  assignee  than  would  be 
allowed  to  an  assignee  under  a  deed  of 
assignment  executed  in  this  state.    Id. 

7.  Assignees  who  carry  on  the 
business  of  an  insolvent  by  order  of 
probate  court,  and  consent  of  credit- 
ors, are  liable  personally  for  goods 
sold  and  delivered  to  them  as  such  for 
such  business,  unless  it  appear  that 

2    L.  B.        51 


the  intent  was  to  look   only  to  the 
estate.    Goepper  &  Co.  v.  Pfau,  Jr.  141 

8.  Mere  knowledge  of  the  seller 
that  the  buyers  were  assignees,  and 
bought  as  such,  is  not  sufficient  evi- 
dence of  such  intent.  Id. 

9.  Where  defendant,  in  an  action 
against  an  assignee  for  creditors,  in- 
stead of  insisting  upon  his  demurrer, 
answers  over  after  it  has  been  erron- 
eously overruled,  and  makes  an  issue 
as  to  whether  the  claim  has  been  or 
should  be  allowed ;  he  waives  the  de- 
murrer, and  the  judgment  ordering 
allowance  of  the  claim  will  not  be  dis- 
turbed.    Hamilton  v.  Cochran.        198 

ATTACHMENT— 

1.  Money  in  the  hands  of  an  ad- 
ministrator, before  an  order  of  distri- 
bution cannot  be  garnisheed  in  an  ac- 
tion against  the  distributee.  Bently 
&  Sons  V.  Strathers.  A 

2.  The  right  to  garnishee  prop- 
erty of  a  debtor  in  the  hands  of  "any 
person,"  under  sec  5530,  Rev.  Stat.,  in- 
cludes the  right  to  garnishee  his  funds 
in  the  hanos  of  his  guardian.  Ar- 
baugh  V.  Myers.  617 

3.  Where,  in  a  proceeding  in  bas- 
tardy against  a  minor,  he  has  ab- 
sconded, funds  in  the  hands  of  his 
guardian  may  be  garnisheed.  Id. 

4.  Indebtedness  due  a  co-partner- 
ship cannot  be  garnisheed  to  pay  the  ^ 
separate  debt  of  either  partner,  nor 
the  debt  of  another  firm  of  which  a 
member  of  the  first  co-partnership  is 
also  a  member.    BuchauHU  v.  Mitchell. 

437 

5.  Answer  of  garnishee  will  be 
held  conclusive  in  absence  of  objec- 
tion within  reasonable  time.  16, 

.  6.  When  the  garnishee  answers 
and  denies  that  he  has  any  money  be- 
longing to  defendant,  plaintiff  is  re- 
mitted to  his  action  against  the  gar- 
nishee iust  as  defendant  would  be  if 
he  had  been  compelled  to  sue  his 
debtor.    Straub  Mill  Co  v.  Fanger.  71 

7.  A  plaintiff  in  garnishment,  be- 
fore a  justice,  against  a  non-resident, 
loses  his  priority  of  lien  on  the  lund 
garnished  by  failure  to  have  the  cause 
continued  for  a  definite  time,  and  not 
advertising  for  service  on  defendant, 
although  the  garnishee  did  not  answer 
for  three  months  before.  Vorhees  v. 
Fisher.  184 

8.  Where  an  affidavit  for  an  at- 
tachment is  defective  because  stating 
several  grounds  of  attachment,  al- 
though it  is  not  assigned  on  a  motion 
to  dissolve-  the  attachment  as  a 
ground,  leave  will  be  given  to  amend 
the  motion  by  adding  this  ground,  and 
it  will  then  be  granted.  Schatzman 
V.  Stump.  420 
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ATTORNEYS— 

1.  The  liability  of  one  who  per- 
mits himself  to  be  held  out  as  a  mem- 
ber of  a  firm  of  attorneys,  is  the  same  as 
if  he  were  a  real  partner,  to  those  who 
deal  on  the  faith  of  such  holding  out. 
Johnson  v.  Morrison.  697 

2.  Such  liability  is  not  confined  to 
the  ordinary  employment  of  the  firm 
in  the  court,  but  extends  to  the  collec- 
tion  of  claims  from  the  government 

lb. 

3.  The  giving  of  powers  of  attor- 
ney to  one  member  of  such  firm,  in- 
stead of  in  the  firm  name,  to  enable 
him  to  collect,  need  not  militate 
against  such  liability.  lb. 

BAILMENT— 

1.  A  bailee,  after  conversion  of  the 
property  of  his  bailor,  cannot  recover 
for  the  care  and  keeping  thereof  there- 
after.   Crigler  v.  Gaff  &  Co.  278 

2.  The  bailor  will  be  deemed  to 
have  waived  any  damages  sustained  by 
such  conversion,  beyond  the  sum  re- 
maining in  the  hands  of  the  cour .   lb. 

BANKRUPTCY— 

1.  A  certified  copy  of  a  certificate 
of  discharge  in  bankruptcy  is  admissi- 
ble as  proof  of  such  discharge,  without 
proving  the  loss  of  the  original.  Ber- 
land  V.  Bell.  27 

2.  A's  agreement  to  indemnify  B, 
if  he  will  go  on  a  bond  for  C  to  pay 
any  future  judgment  against  C,  is  not 
discharged  by  A's  discharge  in  bank- 
ruptcy before  judgment  against  C  is 
rendered.     Greive  v.  Gibbous.  605 

BANKS— 

Lien  of  a  bank  upon  collections. 
Hakman  v.  Schaaf.  127 

BASTARDY— 

1.  The  presence  in  court  of  the 
plaintiff  in  bastardy  is  not  absolutely 
necessary  at  the  trial.     Smith  v.  Jones. 

165 

2  If  defendant  insist  on  a  trial  it 
is  within  the  discretion  of  the  court 
to  order  the  trial  to  proceed.  lb. 

3.  Plaintiff  in  a  bastardy  suit  need 
not  be  a  resident  of  the  county,  a 
former  requirement  to  that  effect  be- 
ing omitted  in  the  statute.  Knox  v. 
Weber.  188 

4.  Where,  in  a  proceeding  in  bas- 
tardy against  a  minor,  he  has  ab- 
sconded, funds  in  the  hands  of  his 
guardian  may  be  garnisheed.  Arbaugh 
V.  Myers.  617 

6.  Where  a  married  woman  gave 
birth  to  a  child  during  her  marriage, 
but  born  after  obtaining  a  divorce,  and 
the  evidence  shows  that  her  husband 
had  deserted  her  several  years  previous, 


A  verdict  and  judgment  that  the  child 
was  a  bastard  and  that  defendant  was 
his  father,  will  not  be  disturbed. 
Schaffer  v.  Mueller.  751 

BILL  OF  EXCEPTIONS— 

1.  The  allowance  of  a  bill  of  ex- 
ceptions should  appear  of  record. 
Kingman  v.  Mauk.  246 

2.  Bill  of  exceptions,  the  allow- 
ance of  which  does  not  appear  on  the 
journal,  cannot  be  looked  into. 
Thacker  v.  Sheeran.  104 

3.  Where  it  is  necessary  to  review 
all  of  the  alleged  errors,  to  have  all  of 
the  testimony,  the  bill  of  exceptions 
must  state  affirmatively  that  it  contains 
all  the  evidence.     Buck  v.  Mills.       246 

4.  Entry  by  clerk  showing  that  a 
bill  of  exceptions  was  allowed  as  of 
a  prior  term.    Gould  v.  Life  Ins.  Co. 

525 

5.  Bills  of  exceptions  taken  be- 
before  a  justice  in  a  pending  trial  must 
be  entered  at  length  on  his  docket,  and 
until  so  done  the  reviewing  court  can 
take  no  cognizance  of  their  contents. 
Argo  v.  Belsar.  475 

6.  Evidence  cannot  be  heard  nor 
statements  of  counsel  received  in  the 
reviewing  court  to  add  to  or  strike 
anything  from  a  bill  of  exceptions 
properly  taken  and  filed.  Chatneld  & 
Woods  V.  Swing  &  Mellen.  5 

7.  It  is  not  required  by  sec  5302, 
in  order  to  give  a  party  thirty  days 
from  the  end  of  the  trial  term  to  pre- 
pare his  bill  of  exceptions,  that  an  en> 

—  fr^  be  made  to  keep  the  journal  open 
for  thirty  days  after  close  of  trial 
term.    Williauis  v.  Cameron.  557 

8.  It  is  not  approved  practice  for 
the  entry  of  allowance  of  the  bill  to 
state  in  the  body  of  the  entry  that  it 
was  made  within  the  time.  fb, 

BILLS  AND  NOTES— 

1.  In  a  suit  on  a  non-negotiable 
note,  plaintiff  sustains  the  burden  of 
proof  by  producing  the  note  and  prov- 
mg  its  execution.   Langhorst  v.  Dolle. 

140 

2.  When  the  execution  is  admitted, 
the  production  of  the  note  makes  a 
prima  facie  case  and  plaintiff  is  not 
required  to  prove  considerations.     lb. 

3.  It  is  no  longer  required  in  a 
pleading  on  negotiable  paper,  against 
other  than  makers  or  acceptors,  to 
state  the  kind  of  liability  upon  which 
they  are  sought  to  be  held.  Levy  v. 
Trennel.  121 

4.  Promissory  note  deposited  as 
collateral  security  for  a  loan  cannot  be 
sold  before  maturity  and  proceeds  ap- 
plied to  payment  of  debt.  Springer 
V.  Purcell.  139 
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5.  If  sold  in  violation  of  his  duty 
the  depositary  is  responsible  for  full 
value.  lb. 

6.  Forbearing  to  bring  suit  on  a 
note  until  after  death  of  maker,  on  his 
agreement  that  it  should  be  paid  out 
of  his  estate,  is  a  good  consideration 
for  a  contract  and  it  will  be  enforced. 
Williamson  y.  McGill.  185 

7.  Where  a  bank  check  is  made 
payable  to  the  drawer  himself  without 
the  words  * 'order"  or  "bearer,"  and  is 
endorsed  by  him  in  blank,  and  stolen, 
and,  on  presentation  to  the  bank,  is 
paid,  the  bank  will  be  protected  in  the 
payment.    Bowden  v.  Bank.  394 

8.  One  who  puts  his  name  on  the 
back  of  a  note  before  it  is  given  is  an 
original  promisor  or  surety  in  this 
state.    Fischer  v.  Penterman.  640 

9.  The  maker  of  a  note  may  ante- 
date it,  and  in  such  case  the  note  is 
due  so  many  days  from  date,  and  may 
be  sued  on  then,  without  waiting  the 
same  length  of  time  from  its  execu- 
tion.    Cochran  v.  Duffy,  102 

10.  Endorsement  over  by  the  sec- 
retary of  a  corporation  of  a  note  to  its 
treasurer  may  not  show  title  in  in- 
dorsee, without  proof  of  authority, 
yet  the  delect  is  cured  by  other  proof 
of  ownership.      Gould  v.  Life  Ins.  Co. 

525 

11.  A  petition  on  a  note  which  al- 
leges ownership,  but  fails  to  set  out 
the  endorsements  or  show  title  is 
defective.  lb. 

12.  The  endorsee  of  a  dishonored 
note  must  within  a  reasonable  time 
after  becoming  the  owner  thereof,  de- 
mand payment  of  the  maker  and  give 
notice  to  such  last  endorsee  of  non- 
payment in  order  to  hold  him  liable 
thereon.    Archer  v.  Solor.  773 

BOARD  OF  HEALTH— 

The  method  of  procedure  against 
a  physician  for  failure  to  report  small- 
pox case  to  board  of  health  must  be 
by  civil   action.      State  v.  Chandler. 

322 
BOARD  OF  TRADE- 

1.  Where  a  firm  is  a  member  of  a 
chamber  of  commerce,  whereby  the 
members  of  the  firm  have  the  rights 
of  members  of  the  chamber,  and 
charges  of  unmercantile  conduct  are 
preferred  against  the  firm,  the  cham- 
ber has  jurisdiction  thereby  to  try  the 
member  of  the  firm  who  has  been 
guilty  of  the  conduct  complained  of, 
and  exclude  him  from  the  chamber. 
Blumenthal  v.  Chamber  of  Commerce. 

410 

2.  In  the  trial,  in  a  Chamber  of 
Commerce,  of  charges  against  a  firm, 
such  corporation  is  not  bound  to  ac- 
quit or  convict  the  whole  firm  but  may 


convict  and  punish  the  member  of  the 
firm  which  it  finds  to  be  guilty. 
Blumenthal  v.  Cin.  Chamber  of  Com- 
merce. t)22 

3.  Charges  of  "unmercantile  con- 
duct in  fraudulently  charging  purchaser 
with  300  or  400  pounds  of  meat  to  the 
car  more  than  it  actually  weighed,  and 
saying  that  was  the  weight  actually 
bought  of  us,"  are  sufficiently  specific 
to  render  a  sentence  valid.  lb, 

4.  A  provision  in  the  constitution 
adopted  by  this  corporation  delegating 
the  power  to  try  and  punish  members, 
is  legal.  lb, 

5  Such  corporation  trying  one  of 
its  members  is  not  bound  by  the  strict 
rules  of  evidence  and  a  conviction  is 
valid  though  hearsay  evidence  was  ad- 
mitted, lb. 

BOUNDARY— 

Where  one  of  the  corners  in  a  sur- 
vey is  fixed  upon  by  agreement,  and 
the  plat  denotes  the  corner  calliug  it 
the  "agreed  corner,"  the  plat  itself  is 
the  best  evidence,  in  the  absence  of 
any  other  writing,  upon  the  question 
of  the  location  of  the  comer.  Car- 
thage V.  Caldwell.  91 

BUILDING  ASSOCIATIONS— 

1.  Computing  the  value  of  a  build- 
ing association  mortgage  upon  fore- 
closure.   Windisch  v.  Korman.  60 

2.  Distribution  of  the  proceeds  of 
sale  under  a  building  association  mort- 
gage.    Building  Assn.  v.  Eggen.       114 

3.  Suit  and  bond  of  a  building  as- 
sociation treasurer.  Bobe  v.  Moore 
Building  Assn.  164 

4.  Money  paid  to  retiring  mem- 
bers of  a  building  association  as  profits 
is  not  open  to  the  ODJection  of  usury. 
Jungkuntz  v.  Building  Assn.  242 

5.  The  association  cannot  with- 
hold part  of  the  money  as  retiring 
member  is  entitled  to  receive,  until  its 
winding  up,  for  apprehension  of  ulti- 
mate insolvency,  to  relieve  which  the 
member  would  be  obliged  to  contrib- 
ute, lb, 

6.  It  is  a  liability  only  to  be  en- 
forced in  an  action  directly  between 
creditors  and  the  stockholder,  and  a 
counterclaim  will  not  lie  in  favor  of 
the  association.  lb. 

7.  The  withdrawal  of  borrowing 
members  from  a  build iutc  association 
and  the  cancellation  of  their  mort- 
gages before  maturity  was  regulated, 
by  the  by-laws  of  such  association. 
Windhor.«*t  v.  Building  Assn.  286 

8.  By-laws  of  an  association,  like 
statutes  of  a  legislature,  are  repeal - 
able.  lb. 

9.  The  parties  may  agree  that  a 
right  which  had  vested  may  be  waived, 
or  may  be  changed.  lb. 
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BUILDING  ASSOCIATIONS— Con.— 

10.  The  weekly  installment  of 
premium  to  be  paid  for  shares  pur- 
chased in  a  builaing  association  nuv- 
ing  been  fixed  in  and  secured  by  a 
mortgage  on  the  property  of  a  mem- 
ber purchasing,  cannot  be  increased 
and  covered  by  the  mortgage  by  sub- 
sequent action  of  the  aasociation  un- 
less the  constitution  and  by-lawd  of 
the  aasociation  confer  such  authority 
in  plain  and  unmistakable  language. 
Burke  v.  Home  Bldg.  Assn.  341 

11.  Where  settlements  with  and  re- 
lease of  members  of  a  building  associ- 
ation by  allowing  payments  in  ad- 
vance, etc.,  is  contrary  to  the  constitu- 
tion, such  payments  and  release, 
though  made  in  good  faith,  will  not 
release  members  where  it  turns  out 
that  there  will  be  a  deficiency  as  to 
non-retiring  members.  McKeowu  v. 
Building  Assn.  17 

12.  Upon  foreclosure  of  a  building 
association  mortgage,  in  determining 
the  amount  due  on  distribution,  dues 
paid  will  not  l)e  credited  with  interest, 
as  dues  are  entitied  to  dividends 
rather  than  interest.  Loan  and  Build- 
ing Assn.  v.  .Mueller.  469 

13.  In  estimating  the  time  required 
to  pay  the  shares,  prob.ib  e  profits 
may  be  considered,  ror  the  dues  for 
the  future  are  being  paid,  discounting 
for  the  time  in  advance.  lb. 

14.  The  periods  for  the  payment  of 
profits  are  every  six  month%  fr>)m  the 
organization  of  the  society  .and  not  from 
the  various  dates  of  taking  his  shares. 

15.  If  interest  is  rebated  annual lyi 
future  interest  is  to  be  based  on  the 
amount  of  the  shares  less  dues  to  date, 
as  the  principal  at  the  beginning  of 
t'le  next  year,  from  which  dues  and 
estimated  profits  for  the  next  ^ear 
will  be  deducted  to  form  new  prmci- 
pals  for  each  succeeding  year.  Ib^ 

16.  A  building  association,  incor- 
porated under  the  law  of  1868.  has  no 
power  to  purchase  land  on  credit  to  be 
allotted  among  the  nieml)ers.  Vos  v. 
Building  Assn.  682 

17.  Promissory  notes  of  such  asso- 
ciation, given  in  part  payment  for 
such  purchase,  are  void  in  the  hands  of 
holders  chargeable  with  notice  of  the 
consideration  therefor,  and  deriving 
title  through  persons  chargeable  with 
like  notice.  lb. 

CARRIERS— 

Payment  of  extra  charges  for 
changed  delivery.  Railroad  Co.  v. 
Kahn.  7 


CERTIFICATE  OF  DEPOSIT— 

An  action  will  lie  at  the  suit  of 
the  original  owner  of  a  certificate  of 
deposit,  payable  on  return  thereof, 
lost  aftei  expiration  of  a  reasonably 
short  period,  and  the  owner  is  not  re- 

Suirea    to    indemnify     the     maker, 
rown  V.  Bank.  791 

CHARGE  TO  JURY— 

Refusal  to  give  a  series  of  special 
charges  is  not  error  if  the  general 
charge  correctly  and  fully  gives  the 
law  of  the  case.  U.  S.  Home  &  Dower 
Assn.  V.  Kirk.  592 

CHATTEL  MORTGAGES— 

1.  Section  4155,  regarding  the  fil- 
ing of  chattel  mortgages,  must  be 
strictly  construed.     Fought    v.   Hiet. 

2.  In  an  action  on  a  chattel  mort- 
gage, an  answer  that  neither  the  mort- 
gagor nor  mortgagee  had  in  view,  or 
any  idea  of  the  number  or  kind  of 
goods  intended  to  be  conveyed,  states 
a  defense.     Cochran  v.  Breen.  103 

3.  The  interests  of  a  mortgagor 
and  a  mortgagee  of  chattels  are  in 
conflict,  and  they  cannot  join  as  plain- 
tiffs in  replevining  them  from  a  third 
person.     Lyons  v.  Geddes.  197 

COMITY— 

Comity  between  states  will  not 
authorize  the  giving  of  greater  rights 
to  a  foreign  assignee  than  would  be 
allowed  to  an  assignee  under  a  deed  of 
assignment  executed  in  this  state. 
Bank  v.  Fleming.  545 

COMPOSITION  WITH  CREDITORS— 

1 .  A  secret  agreement  by  a  debtor 
with  one  of  the  creditors  of  a  compo- 
sition agreement,  to  pay  such  creditor 
in  full,  and  paying  him  in  full,  the 
other  creditors  settling  for  less,  avoids 
the  composition,  and  the  other  credit- 
ors may  recover  the  balance  of  their 
claims  from  the  debtor.  Brown  &  Co. 
V.  Daugherty.  371 

2.  An  agreement  by  the  creditors 
to  sell  their  claims  to  a  friend  of  the 
debtor  for  the  stipulated  percentage 
of  their  amounts,  which  agreement 
was  procured  by  the  debtor  and  signed 
at  his  request,  or  at  the  request  of  the 
preferrea  creditor,  is  such  composition 
agreement.  lb. 

3.  The  surrender  of  certain  secur- 
ities held  by  the  preferred  creditor  as 
part  of  the  consideration  does  not  alter 
the  effect  of  the  preference.  lb. 

CONFLICT  OF  LAWS— 

1.  What  is  necessary  for  a  married 
woman  to  do  to  create  a  charge  on 
land  constituting  a  part  of  her  sepa- 
rate estate,  is  to  be  determined  by  the 
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law  of  the  place  where  the  land  sought 
to  be  charged  is  situated.  Hill  v. 
Myers.  694 

2.  Where  a  married  woman  ex- 
ecutes a  note  in  Indiana  charging  her 
separate  estate  in  Ohio:  Meldy  that 
the  question  whether  the  execution  of 
the  note  operated  as  a  charge  on  her 
Ohio  land,  is  to  be  determined  by  the 
law  of  Ohio.  lb. 

CONSTITUTIONAL  LAW— 

1.  The  legislature  has  no  power  to 
grant  relief  by  assuming  judicial 
powers  and  reversing,  vacating,  or 
modifying  a  judgment  in  favor  of  an 
individual.    Campbell  v.  Corry.         88 

2.  Legislature  may  change  course 
of  descents  during  the  life  time  of  the 
owner.    Tarvin  v.  Broughton.  451 

3.  Such  laws  are  not  retroactive 
nor  impairing  contract  rights.  lb, 

4.  The  constitution  does  not  for- 
bid the  passing  of  a  local  act  by  the 
legislature.    State  v.  Commissioners. 

457 

5.  The  act  of  April  20,  1881  (78  O 
L.,  403)  authorizing  the  commissioners 
of  Hamilton  county  to  construct  a 
road,  is  not  unconstitutional,  as  a 
special  act  conferring  corporate  pow- 
ers.   McGill  V.  Commissioners. 

6.  The  act  of  March  5,  18»1.  au- 
thorizing the  auditor  to  value  and  put 
on  the  duplicate  omitted  property 
since  the  last  decennial  appraisal  is 
constitutional.  Kleinschmiot  v.  Cap- 
peller.  212 

7.  The  legislature  is  authorized  to 
select  any  agency  they  may  see  proper 
for  tax  purposes.  lb, 

8.  Section  2803,  as  amended  78  O. 
L.  47,  authorizing  the  auditor  to  add 
back  taxes  in  cases  of  mere  improve- 
ments, is  not  unconstitutional ;  it 
created  no  new  right,  but  merely  pro- 
vided a  remedy.    Luken  v.  Staley.  820 

CONSUL— 

1.  A  United  States  consul  is  ex- 
officio  a  notary  public.  Bruce  v.  Gib- 
son. 31 

2.  His  signature  is  not  official  as 
such,  unless  he  affixes  the  words 
"notary  public,*'  or  if  he  uses  the  word 
consul  after  his  name,  adds  the  words 
and  ^^eX'Offido  notary  public."  lb, 

CONTRACTS— 

1.  A  city  contractor  cannot  sue  a 
third  party  for  damages  to  the  streets 
of  a  city  which  the  contractor  is  bound 
to  repair,  there  bein^  no  privity  be- 
tween him  and  the  third  party.  Daly 
v.  Street  Ry.  742 

2.  Construction  of  a  contract  by 
village  adjoining  city  for  lighting  vil- 
lage, made  with  the  city  gas  company. 


Avondale  v.  Cincinnati  Gas  Light  and 
Coke  Co.  768 

3.  As  a  request  for  prices  of 
merchandise,  delivery  to  begin  in  Jan- 
uary, and  an  answer  merely  giving 
prices,  would  give  the  seller  until  the 
end  of  the  last  dav  of  January  to  begin 
shipments.    Hardware  Co.  v.  Wire  Co. 

657 

4.  If  one  party  renounces  an 
executory  contract  to  sell  goods,  the 
other  party  treating  it  as  at  an  end, 
may  sue  without  waiting  for  the  time 
of  performance.  lb, 

5.  A  contract  made  by  the  vendee 
of  real  estate  not  to  use  it  during  his 
ownership  for  saloon  purposes  may  be 
enforced  by  injunction.  Taylor  v. 
Becker,  151 

6.  Parol  evidence  will  be  received 
to  show  that  such  agreement  was  a 
part  of  the  consideration  of  the  sale. 

lb. 

7.  In  an  action  for  breach  of  con- 
tract, though  the  breach  be  proved,  if 
the  only  evidence  as  to  the  amount  of 
the  damages  rests  upon  a  false  hypothe- 
sis, and  the  error  caused  therebv  can- 
not be  ascertained,  there  is  a  failure  of 
proof  of  damages.  Burckhardt  v. 
Burckhardt.  496 

8.  Where  an  employee  is  wrong- 
fully dismissed  from  service  before  the 
expiration  of  the  time  of  employment, 
his  remedy  is  an  action  for  damages 
for  a  breach  of  the  contract,  and  he  is 
limited  to  one  recovery.  James  v. 
Commissioners.  677 

9.  A  contract  whereby  plaintiff 
agrees  to  purchase  of  densnaant  all 
the  coal  it  will  require  for  a  year,  is 
not  void  for  want  of  mutuality,  as  be- 
ing a  mere  option,  Railroad  Co.  v. 
Coal  and  Mining  Co  365 

10.  Under  a  contract  with  plaintiff, 
a  railroad  company,  to  furnish  it  coal 
free  on  board  cars  on  the  track,  the 
defendant  not  being  on  the  line  of 
another  than  plaintiff's  road,  plaintiff 
is  not  obliged  to  furnish  cars  at  de- 
fendant's mines.  lb, 

11.  Where  the  defendant  agreed  to 
furnish  all  the  coal  plaintiff  would  re- 
quire for  a  year,  plaintiff  to  pay 
monthly  on  or  before  the  20th  of  the 
month,  and  on  the  14th  of  a  month 
defendant  refused  to  deliver,  plaintiff 
is  not  in  default  for  not  having  paid. 

lb, 

12.  A  promise  to  pay  if  promisee 
will  introduce  promisor  to  a  widow, 
and  secure  renunciation  of  her  right 
to  administer  her  husband's  estate, 
and  have  the  promisor  appointed,  is 
against  public  policy,  and  void. 
Swiggett  V.  White.  452 
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CONTRACTS-Concluded— 

13.  Contracts  for  the  sale  and  de- 
livery of  commodities  at  a  future  day 
if  made  in  good  faith  with  intention 
to  deliver  and  receive  the  commodity 
are  valid.  Bradley  v.  W.  U.  Telegraph 
Co.  707 

14.  But  if  made  without  any  inten- 
tion to  deliver  and  receive  the  com- 
modity, but  merely  to  pay  and  re- 
ceive the  difference  between  the  price 
agreed  upon  and  the  market  price  at 
such  future  day,  are  agaiust  public 
policy  and  invalid.  lb. 

15.  A  contract  which,  on  its  face,  is 
not  unlawful,  but  being  an  essential 
part  of  an  unlawful  scheme  renders 
the  contract  unlawful.  McBirney  v. 
Lead  Co.  762 

16.  The  unlawfulness  may  be  shown 
by  defendant  if  plaintiff  makes  out  a 
prima  facie  case  for  recovery  without 
developing  the  fact.  lb. 

17.  Bnforcine  the  payment  of  the 
price  agreed  to  be  given  for  doing  an 
unlawful  thing  after  the  thing  has  been 
done,  is  carrying  out  an  unlawful 
agreement,  ana  therefore  it  will  not  be 
enforced.  lb. 

CORPORATIONS— 

1.  A  corporation  consolidated 
from  other  corporations  succeeds  by 
statute  to  all  the  other  obligations  of 
the  original  corporations.  Cincinnati 
Street  R*y  Co.  v.  FuUbright.  361 

2.  A  corporation,  the  maker  of  a 
note  payable  to  another  corporation, 
cannot  show  that  the  contract  by 
which  it  was  transferred  to  the  plain- 
tiff was  ultra  vires.  Gould  v.  Life  In- 
surance Co.  525 

3.  The  individual  liability  of 
trustees  of  an  incorporated  benevolent 
association  for  ''debts  contracted  by 
them,"  as  prescribed  by  sec.  3261,  is 
collateral  and  conditional  to  the  prin- 
cipal obligation  which  rests  on  the 
corporation.    Walbrecht  v.   Pucketat. 

774 

4.  It  is  unnecessary  in  enforcing 
the  liability  of  stockholders  for  debts 
of  the  corporations  that  a  judgment 
should  first  be  had  against  the  corpora- 
tion, when  the  corporation  has  made 
an  assignment  for  creditors,  and  has 
not  paid  in  full.    Wills  v.  Reed.         29 

5.  A  corporation  cannot  buy  its 
own  stock,  and  where  it  bought  in 
stock  of  dissatisfied  members,  the  sale 
is  void,  and  such  stockholders  are 
liable  for  debts  afterwards  incurred. 

lb. 

6.  The  owner  of  stock  in  a  cor- 
poration from  whom  the  certificate 
has  been  stolen  unindorsed,  is  entitled 
on  proof  of  loss  and  offer  of  indemnity 
to  tne  issuance  of  a  new  certificate  for 


which    mandamus    will    lie.      Hof  v. 
Bank.  245 

7.  The  property  of  a  corporation 
is  a  trust  fund  for  the  benefit  of  credi- 
tors, which  when  the  corporation  has 
become  extinct  by  a  fi-rfeitnre  of  its 
charter  or  insolvency,  or  other  cause, 
will  be  followed  and  applied  by  a  court 
of  equity  until  it  passes  to  a  bona  fide 
purchaser.     Compton  v.   Railway  Co. 

322 

8.  Where  the  constitution  of  a  cor- 
poration provides  that  a  certain  article 
should  in  nowise  be  changed  or 
amended,  any'  amendment  of  it  not 
unanimously  adopted  is  void.  Mc- 
Keown  v.  Building  Association.        17 

CORPSE— 

1.  A  husband  or  wife,  relict,  is 
entitled  to  the  possession  of  the  body 
of  the  deceased  wife  or  husband,  for 
sepulture,  and  in  the  fitness  for  burial 
in  which  death  leaves  it  Farley  ▼. 
Carson.  119 

2.  This  right  is  not  infringed 
where  the  attendant  physician  makes  a 
bmall  incision  to  ascertain  the  extent 
of  the  cause  of  the  decedent's  death. 

lb, 
COSTS— 

1.  There  is  no  mode  of  release  of 
security  for  costs  given  by  statute,  and 
without  defendant's  consent;  he  can 
be  saved  from  further  liability  only  by 
dismissal  of  the  action.  Standard 
Publishing  Co.  v.  Bartlett.  75 

2.  Moving  for  new  security  for 
costs  by  defendant  does  not  waive  the 
right  to  object  to  an  erroneous  dis- 
charge of  the  security  unless  new  se- 
curity is  given.  Ib^ 

COUNTER-CLAIM— 

Where  upon  a  counter-claim  in 
equity  a  breach  of  contract  is  estab- 
lished, the  court  may  order  the  plain- 
tiff to  pay  a  part  of  the  costs,  though 
the  defendant  furnishes  no  proof  of 
actual  damage.  Burckhardt  v.  Burck- 
hardt.  496 

COUNTY— 

1.  County  officers  not  turning 
money  into  the  fee  fund,  sec.  1341,  can 
not  be  sued  personally  in  the  name  of 
the  state  or  of  the  prosecuting  at- 
torney, although  he  is  a  fee  commis- 
sioner.   State  V.  Cappeller.  546 

2.  The  county  alone  controls  the 
fund,  the  county  commissioners  must 
be  plaintiffs.  lb. 

3.  Where  the  employment  of  a 
janitor  by  the  clerk  of  the  courts  is  a 
necessary  expense,  it  is  the  duty  of  the 
commissioners  to  make  an  allowance 
for  the  wages  of  such  janitor.  Daltcm 
V.  Commissioners.  770 
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4.  The  remedy  is  not  by  manda- 
mus but  by  appeal  to  the  court  of  com- 
mon pleas.  Id. 

6.  Power  of  county  commission- 
ers to  build  new  roads  and  use  funds 
for  that  purpose.  McGill  v.  Commis- 
sioners. 439 

6.  It  shall  be  essential  to  the  val- 
idity of  every  contract  entered  into  by 
the  commissioners,  that  the  same  shall 
have  been  assented  to  at  a  meeting  of 
the  board,  and  entered  upon  the  min- 
utes of  the  auditor ;  otherwise  it  is  not 
binding  upon  the  county.  Commis- 
sioners V.  Wilder.  —  224 

COURTS— 

1.  As  the  National  courts  follow 
the  state  courts  in  the  interpretation  of 
state  laws,  so  the  state  courts  follow 
the  National  courts  in  the  interpreta- 
tion of  the  acts  of  congress,  Keeler 
V.  Snodgrass.  490 

2.  Courts  have  no  jurisdiction  to 
instruct  an  administrant  as  to  whether 
he  shall  reject  or  allow  a  claim,  or  as 
to  whether  a  lease  is  valid.  Jackson  v. 
Jackson.  105 

3.  Under  sec.  6709,  the  district 
court  could  review  judgments  of  the 
superior  court  of  Cincinuati,  on  peti- 
tion in  error,  filed  before  the  passage 
of  the  act  of  April  13,  1880.  Taylor  v. 
Elder.  65 

4.  Where  the  district  court  re- 
verses the  finding  of  the  superior  court 
in  special  term,  this  court  in  general 
term  will  regard  the  controversy  as  no 
longer  open.    Miller  v.  Hurlbert.    240 

5.  The  superior  court  has  no 
power  to  hear  and  determine  proceed- 
ings supplemental  to  execution.  Am- 
lingmeier  v.  Amlingmeier.  713 

6.  Such  proceedings  are  confided 
to  the  judges  of  the  common  pleas  or 
probate  court.  Id. 

CURTESY— 

A  husband's  estate  by  the  curtesy 
is  not  protected  after  the  death  of  his 
wife,  by  the  act  of  March  23, 1866,  from 
sale  on  execution  to  pay  his  debts. 
Baird  v.  Van  Evra.  8 

DAMAGES— 

1.  The  court  cannot  wei^h  the 
damages,  and  defendant  has  a  right  to 
have  the  amount  passed  upon  under  a 
proper  charge.  Kuchenmeister  v. 
O'Conner.  502 

2.  Under  sec.  2326,  the  filing  of  a 
claim  for  damages  with  the  city  is  not 
a  condition  precedent  to  the  bringing 
of  an  action  therefor  against  the  mu- 
nicipal corporation  where  the  damages 
did  not  arise  during  the  construction 
of  an  improvement.    Scherer  v.  City. 

552 


DECEIT— 

1.  Where  a  local  agent  repeats 
representations  of  a  general  agent,  the 
latter's  letters  to  him  containing  them 
are  admissible  in  evidence  in  an  action 
for  deceit  against  a  corporation.  U.  S. 
Home  and  Dower  Association  v.  Kirk. 

592 

2.  To  prove  that  fraudulent  repre- 
sentations were  used  to  induce  the 
signing  of  a  contract,  all  that  took 
place  between  the  parties  may  be  in- 
troduced in  evidence  to  explain  what 
transpired.  U.  S.  Home  and  Dower 
Association  v.  Reamh.  272 

3.  Evidence  of  plaintiff's  loss  of 
time,  in  an  action  for  deceit  in  the  sale 
of  a  business,  or  evidence  of  what 
sum  plaintiff  offered  to  re-sell  to  de- 
fendant, or  the  price  at  which  he  sold, 
are  immaterial  and  it  is  not  error  to 
exclude  such  testimony.  Dokes  v. 
Soards.  621 

DEDICATION— 

1.  Dedication  of  a  strip  of  land 
as  a  public  street.  Macneale  v.  Cin- 
cinnati. 550 

2.  The  acceptance  of  such  strip 
by  the  public  being  complete,  the  mu- 
nicipal authorities  may  exercise  their 
powers  over  the  same  as  a  public 
street.  /d, 

DEEDS— 

1.  Where  there  is  an  absolute 
conveyance,  and  a  lease  back  with  priv- 
ilege of  purchase,  executed  at  or 
nearly  at  the  same  time,  the  presump- 
tion is  that  both  instruments  are  to  be 
considered  together  as  parts  of  the 
same  transaction.       Miller  v.  Hulbert. 

44 

2.  There  is  not,  however,  in  such 
case,  any  presumption  that  the  trans- 
action was  a  mortgage.  Id. 

3.  Such  transaction  must  be  held 
to  be  what  it  shows  on  its  face,  until 
shown  bv  evidence  that  the  parties  to  it 
intended  differently.  Id. 

4.  Before  such  transaction  can  be 
held  to  have  been  intended  to  be  a 
mortgage,  it  must  appear  from  the  evi- 
dence that  the  relations  of  a  debtor 
and  creditor  existed  between  the  par- 
ties. Id. 

5.  A  deed  absolute  on  its  face  and 
a  lease  on  the  same  premises  should 
be  construed  together  as  parts  of  the 
same  transaction.  /d. 

6.  T  here  being  no  evidence  incon- 
sistent with  the  transaction  as  the  par- 
ties made  it,  he/d,  that  it  was  a  condi- 
tional sale  and  not  a  mortgage.        16. 

7.  A  voluntary  conveyance  made 
by  a  man  in  his  last  sickness,  will  be 
set  aside  when  it  appears  that  he  did 
not  know  the  significance  of  his  acts, 
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DEEDS—Concluded— 

and  the  nature  of  the  act  justifies  the 
conclusion  that  he  has  been  overcome 
by  undue  influence.    Gerke  v.  Gerke. 

249 
8.  Where  a  deed  of  land  in  fee  to 
a  married  woman  is  placed  in  the  hands 
of  a  third  party  to  await  simply  the 
happening  of  some  contingency  or 
event,  ana  then  to  be  delivered  to  her, 
an  interest  from  the  first  delivery  vests 
sufficiently  to  constitute  her  the  owner 
of  a  separate  estate  within  sec.  3108, 
Rev.  Stat    Cook  v.  Niehaus.  505 

DEPOSITIONS^ 

1.  Objection  to  the  deposition  of 
a  party  because  his  name  does  not  ap- 
pear in  the  notice  is  vraived  if  not 
made  as  required  by  sec.  5284.  Crosby 
V.  Hill.  663 

2.  Section  481,  Rev.  SUt,  author- 
izes stenographers  appointed  thereun- 
der to  take  depositions  in  shorthand 
and  transcribe  them  into  longhand, 
and  have  the  witnesses  sign  them. 
Saunders  v.  Kinchler.  386 

DESCENTS— 

1 .  Legislature  may  change  course 
of  descents  during  the  lifetime  of  the 
owner.    Tarvin  v.  Broughton.  451 

2.  Where  a  widow,  who  has  prop- 
erty which  came  to  her  as  sole  heir  of 
her  deceased  husband,  earned  by  her 
during  his  life,  dies  intestate,  leaving 
brothers  and  sisters  oi  her  own,  and 
there  are  brothers  or  sisters  of  her  de- 
ceased husband  surviving,  these  latter 
take  one-half  the  estate,  under  sec. 
4162,  Rev.  Stat.,  although  that  section 
was  enacted  since  the  death  of  her 
husband.    Caruthers  v.  Tarvin.        344 

DEVISE— 

1.  A  devise  to  a  wife  will  be,  in 
the  absence  of  contrary  showing,  pre- 
sumed to  be  in  lieu  of*^ dower.  Corry 
v.  Lamb.  380 

2.  Where  the  payment  of  a  legacy 
depends  upon  the  discretion  of  the 
executor  of  a  will,  the  legatee  cannot 
recover  it  for  himself,  and  it  cannot  be 
subjected  to  the  payment  of  his  debts. 
Brinker  v.  Speer.  756 

3.  Where  a  testator  devised  his 
real  estate  to  his  wife  for  life  *'and 
after  her  death  to  the  heirs  of  her 
body  begotten*'  a  child  born  to  him 
after  the  execution  of  the  will  is  "pro- 
vided for  in  the  will"  within  sec.  5959. 
Rhodes  v.  Weldy.  662 

DIVORCE  AND  ALIMONY— 

1.  A  divorce  obtained  by  fraud  at 
one  term  may  be  set  aside  by  the  same 
court  upon  a  petition  filed  at  the  fol- 
lowing term.  Wellington  v.  Welling- 
ton. 282 


2.  Failure  to  provide  for  many 
years,  even  though  no  proper  effort  to 
provide  was  made,  is  mere  indolence 
and  failure,  not  gross  failure  to  pro- 
vide.   Tiberghein  v.  Tiberghein.    464 

3.  Mere  default  is  not  gross  nejg- 
lect,  but  it  must  be  attended  with  cir- 
cumstances of  indignity  or  aggrava- 
tion. Id. 

4.  Mere  failure  of  husband  to  pro- 
vide for  his  family  is  not  gross  neglect 
of  duty,  the  wife  having  her  own  means 
of  support ;  nor  is  failure  to  support 
after  separation,  with  the  wife^s  con- 
sent. 

Ferree  v.  Ferree.  405 

Murphy  v.  Murphy.  406 

5.  Willful  absence  as  a  ground  of 
divorce  must  be  without  the  consent 
and  asainst  the  will  of  the  plaintiff*; 
mutuid  separation  is  not  sufficient    Id. 

6.  Gross  neglect  of  dut^  as  a 
ground  of  divorce,  is  not  sustained  by 
proof  of  willful  absence,  which  is  a 
separate  cause  of  divorce,  although  it 
be  coupled  with  neglect  to  provide 
during  the  time  of  absence.  Nichols 
V.  Nichols.  463 

7.  Mere  failure  to  provide,  while 
not  absent,  is  not  gross  neglect  of 
duty.  Id. 

8.  Where  a  husband  for  several 
years  willfully  withheld  support  from 
his  wife,  or  by  gambling  away  his 
wages,  leaving  her  with  two  small  chil- 
dren, unprovided  for,  constitutes  gross 
neglect  of  duty,  entitling  her  to  a  di- 
vorce.   Holland  v.  Holland.  460 

9.  The  fact  that  she  was  enabled 
to  eke  out  a  support  through  the  kind- 
ness of  relatives  or  friends,  does  not 
mitigate  the  offense.  ^     Id, 

10.  A  separate  action  for  mainten- 
ance of  minor  child,  subsequent  to  a 
decree  of  a  divorce  cannot  be  main- 
tained.   Hickman  v.  Hickman.        602 

11.  The  court  first  acquiring  juris- 
diction in  a  divorce  case  can  alone  de- 
cree as  to  the  custody  of  the  children. 
Talbot,  In  re.  744 

12.  A  woman  divorced  from  her 
husband  by  decree  of  another  state, 
for  her  own  wilful  absence,  is  not  en- 
titled to  dower  in  his  lands  in  this 
state  after  his  death,  under  either 
dower  or  divorce  acts.  Rogers  v.  Tav- 
lor.  666 

13.  No  appeal  lies  from  an  allow- 
ance o  f  alimony  pendente  lite*  Braehle 
V.  Braehle.  345 

14.  The  allowance  and  amount  in 
such  cases  rest  in  the  sound  discretion 
of  the  court  or  judj^.  lb. 

15.  A  plaintiff  in  divorce  and  ali- 
mony is  not  entitled  to  a  continuance 
on  the  ground  that  no  summons  has 
been  issued,  and  served  on  defendant's 
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cross-petition,    asking    for  a  divorce. 
Yoang  V.  Young.  675 

16.  An  action  for  alimony  alone 
can  be  maintained  in  the  courts  of  this 
state  even  though  plaintiff,  by  an  ex 
parte  proceeding  in  another  state,  has 
already  obtained  a  divorce  a  vinculo 
from  defendant,  the  matter  of  alimony 
having  been  dismissed  without  preju- 
dice by  reason  of  defendant's  non -resi- 
dence, from  said  divorce  proceeding. 
Waddle  v.  Woods.  701 

DOWER— 

1.  Construction  of  an  instrument 
in  which  a  certain  dower  estate  is 
sought  to  be  releassd.  Wagner  v. 
Cox.  241 

2.  A  devise  to  a  wife  will  be,  in 
the  absence  of  contrary  showing,  pre- 
sumed to  be  in  lieu  of  dower.  Corry 
V.  Lamb.  380 

3.  Dower  is  allowed  only  to  the 
widow  who  was  the  wife  of  the  person 
dying  at  the  time  of  his  death.  Rog- 
ers V.  Taylor.  666 

4.  An  action  may  be  maintained 
against  a  widow,  to  subject  to  the  pay- 
ment of  a  judgment  against  her,  the 
dower  interest  she  holds  in  lands 
owned  by  her  deceased  husband,  be- 
fore the  dower  has  been  set  off  to  her. 
Stoltz  V.  Boltz.  61 

5.  The  common  incidents  of  lease- 
hold estates,  so  far  as  dower  is  con- 
cerned, yet  obtain  in  Ohio.  Kanip- 
mann  v.  Schaaf.  351 

DURESS— 

A  mere  threat  of  consequential 
imprisonment,  or  a  threat  to  prosecute 
for  perjury  or  any  other  criminal 
offiense  does  not  constitute  duress. 
Herbst  v.  Manss.  215 

EASEMENTS— 

1.  One  owning  land  on  both  sides 
of  a  private  way  not  dedicated  to  the 
public,  common  to  all  abutting  pro- 
prietors, cannot  be  compelled  by  any  of 
such  proprietors  to  remove  a  building 
erected  over,  but  so  far  above  the  way 
as  not  to  obstruct  the  right  of  passage. 
Harrison  v.  Craighead.  35 

2.  Time  will  not  be  prevented 
from  running  in  favor  of  adverse  oc- 
cupancy of  a  private  alley  by  the  fact 
that  for  an  intermediate  time  it  was 
used  as  an  alley  by  parties  not  entitled 
to  the  use  of  it.  lb, 

ELECTIONS— 

1.  Contests  of  election  of  mayor, 
except  in  Cincinnati,  by  sec.  1731,  are 
like  those  of  justices.  State  ex  rel,  v. 
Simpson.  68 

2.  If  such  contests  are  successful, 
the  contestor  is  not  inducted,  but  there 
is  a  vacancy.  lb. 


3.  The  remedy  for  contest  of  an 
election  upon  the  question  of  removal 
of  a  county  seat  is  under  the  general 
statutes  for  contesting  elections  and 
mandamus  will  not  lie  to  compel  the 
clerk  of  the  court  to  count  a  voting 
precinct  which  the  canvassing  board 
threw  out.    State  ex  reL  v.  Stewart. 

171 

4.  In  the  opening  of  returns  and 
abstract  of  votes  by  clerk  of  court  of 
common    pleas    and   justices  of   the 

Seace  taken  to  his  assistance,  a  candi- 
ate  or  his  agent  has  a  right  to  be 
present.    State  v.  Ramp.  478 

5.  The  right  of  a  candidate  to  an 
inspection  of  the  poll-books  so  long 
as  time  is  open  for  notice  of  the  con- 
test, is  a  common  law  right  not  depend- 
ing upon  statute.  State  ex  reL  v. 
Henderson.  112 

6.  A  candidate  for  the  office  of 
justice  of  the  peace  after  ten  days  for 
giving  notice  of  contest  have  ex- 
pired without  his  giving  notice,  has 
no  more  interest  than  any  other  citi- 
zen, to  access  to  such  books.  lb. 


EQUITY— 

1.  Equity  does  not  compel  the 
execution  of  a  naked  power  not 
coupled  with  a  trust,  Compton  v. 
Railway  Co.  322 

2.  Courts  of  equity  cannot  grant 
anything  which  a  party  cannot  per- 
form.   Griffin  &  Co.  v.  Telegraph  Co. 

572 

ERROR— 

1.  The  act  changing  the  time 
within  which  petitions  in  error  must 
be  filed,  from  three  to  two  years,  ap- 
plies to  all  judgments  before  as  well 
as  thereafter  rendered.  Elwell  v.  Am. 
Life  Ins.  Co.  220 

2.  No  petition  in  error  lies  to  an 
order  sustaining  a  demurrer  to  a  peti- 
tion, and  holding  that  unless  it  is 
amended  within  ten  days  the  action 
will  be  dismissed,  until  the  action  is 
dismissed.    Brigel  v.  Cameron.        226 

3.  A  petition  in  error  will  not  be 
entertained  from  a  party  against  whom 
no  judgment  is  rendered,  and  whose 
substantial  rights  as  a  ]>arty  are  not 
affected.     Corcoran  v.  Building  Assn. 

Ill 

4.  Only  judgments,  and  final  orders 
affecting  a  substantial  right  in  an  ac- 
tion are  subject  to  review  upon  error. 

5.  A  petition  in  error  must  be 
prosecutetl  by  a  party  to  the  record 
and  to  the  judgment  sought  to  be  re- 
versed, lb. 
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ERROR— Concluded— 

6.  Petition  in  error  to  reverse  a 
judgment  ot  the  common  pleas  cannot 
De  considered  where  there  is  no  jour- 
nal entry  showing  the  allowance  of  a 
bill  of  exceptions.  Thacker  v.  Sheeran. 

104 

7.  A  petition  in  error,  will,  on  mo- 
tion be  dismissed  but  without  preju- 
dice to  the  filing  of  another  petition, 
for  the  reason  that  no  proper  record 
or  true  bill  of  exceptions  has  been 
filed  as  required  by  the  code.  Chat- 
field  &  Woods  V.  Swing  &  Mellen.      6 

8.  Error  in  record  not  prejudicial 
to  plaintiff  in  error  is  not  ground  for 
reversal.    O'Brien  v.  McDonald.      104 

9.  Error  in  fact  cannot  be  assigned 
upon  the  record  of  the  common  pleas. 
Evans  v.  Jones.  543 

10.  Error  apparent  upon  the  face 
of  the  record  only  may  be  assigned  by 
petition  in  error  in  the  district  court, 
to  reverse  a  judgment  of  the  common 
pleas,  in  an  action  originally  com- 
menced in  that  court.  lb, 

11.  The  want  of  an  exception  at 
the  time  to  an  order  of  court  made  on 
an  ex  parte  application,  will  not  de- 
prive one  not  present  at  the  hearing, 
and  without  notice,  from  seeking  a 
reversal.  Standard  Pub.  Co.  v.  Bart- 
lett.  76 

12.  Submission  of  an  immaterial 
issue  to  the  jury  by  agreement  of  coun- 
sel is  not  error.    Crosby  v.  Hill.      663 

13.  Refusal  to  give  a  series  of 
special  charges  is  not  error  if  the  gen- 
eral charge  correctly  and  fully  gives 
the  law  of  the  case.  U.  S.  Home  & 
Dower  Assn.  v.  Kirk.  592 

14.  Refusal  in  a  special  finding  of 
facts  to  find  certain  facts  which  would 
not  have  necessitated  a  different  judg- 
ment is  not  reversible  error.  Cook  v. 
Niehaus.  505 

15.  Where  the  court  below  decreed 
that  plaintiff  was  entitled  to  property 
subject  to  a  charge  for  the  support  of 
defendant  and  affirmed,  and  in  remand 
of  the  case.  Judgment  in  favor  of  such 
defendant  for  his  past  support  was 
rendered  against  plaintiff  tirom  the 
date  of  the  decree,  although  plaintiff 
has  been  kept  out  of  possession  by  the 
defendants  takine  the  case  to  the  su- 
preme court:  Heldy  such  judgment  is 
correct.  Plaintiff's  remedy  is  on  the 
supersedeas  bond  given  by  the  defend- 
ants on  going  up.     Bassett  v.  Bassett. 

70 
ESTOPPEL— 

1.  A  sublessee  is  estopped  to  deny 
his  landlord's  title.  Goodhue  v.  Jack- 
son. 356 


2.  The  doctrine  of  estoppel  can 
have  no  application  to  a  public  officer 
who  acts  beyond  the  power  given  him. 
Commissioner  v.  Wilder.  224 

3.  If  one  represent  to  a  mercan- 
tile agency  that  he  is  a  partner  of 
another,  he  will  be  estopped  to  deny 
the  truth  of  his  representation,  as 
against  all  subscribers  of  the  agency 
to  whom  this  representation  may  have 
been  communicated  by  the  agency. 
Sohn  &  Freiberg.  674 

4.  But  the  person  setting  up  such 
estoppel  must  be  a  subscriber  to  the 
agency.  Ih, 

5.  A  conveyed  to  B  a  lot  bounded 
on  the  south  by  an  alley  three  feet 
wide.  At  the  same  time  the  ground 
on  the  south  was  owned  by  A,  and  was 
used  as  an  alley  in  connection  with  B's 
lot :  Held^  that  A  and  his  assigns  are 
estopped  to  deny  that  B  and  his  as- 
signs have  a  right  of  way  in  the 
ground  described  as  an  alley  appurte- 
nant to  B*s  lot.     Kneisel  v.  King.    581 

6.  An  assignee  of  A  purchasing  at 
a  time  the  alley  is  not  used  in  connec- 
tion with  B*8  lot,  but  making  no  in- 
quiry as  to  the  reason,  is  not  thereby 
relieved  from  this  estoppel.  lo, 

7.  The  doctrine  of  loss  of  ease- 
ments by  increase  of  burden,  has  no 
application  to  appurtenant  rights  of 
way.  lb. 

EVIDENCE— 

1.  The  clearest  proof  is  required 
to  prove  a  trust  by  parol  evidence. 
Orr  V.  Orr.  227 

2.  In  construing  a  will,  parol  evi- 
dence is  admissible  to  prove  how  the 
testatrix  designated  her  interest  in  an 
estate.     Williams  v.  Swift  258 

3.  In  a  suit  on  a  bond  held  by  a 
court  of  another  state  in  a  controversy 
as  to  the  right  of  ownership  of  such 
bond,  it  is  error  for  the  court  to  admit 
a  copy  of  such  bond  against  defend- 
ant's objection.    Shillito  v.   Robbins. 

313 

4.  To  a  defense  of  payment,  in 
that  defendant  was  to  surrender  a  note 
of  plaintiff  in  payment  and  did  so, 
plaintiff  may  show  in  rebuttal  that 
the  note  was  not  to  be  used  until  ad- 
justment of  some  mutual  accounts. 
Helsel  V.  Heisel.  653 

5.  The  presumption  from  payment 
of  money,  that  it  was  paid  in  dis- 
charge of  a  legal  obligation,  may  be 
rebutted  by  proof.  Conahan  v.  Man- 
nix.  161 

6.  Prior  negotiations  are  only  ex- 
cluded on  the  issue  of  a  com  tract  and 
its  terms,  and  not  where  the  issue  is 
whether  money  was  obtained  by  frau- 
dulent  representations,  and  the  repre- 
sentations are  provable.  U.  S.  Home 
&  Dower  Assn.  v.  Kirk.  592 
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7.  The  question  of  the  admissibil- 
ity of  evidence  admitted  by  consent,  but 
subject  to  objection,  must  be  raised  by 
a  motion  to  rule  it  out.  Pross  v. 
Bradstreet.  731 

8.  In  a  suit  on  a  n on- negotiable 
note,  plaintiff  sustains  the  burden  of 
proof  by  producing  the  note  and  prov- 
ing its  execution.    Langhorst  v.  Dolle. 

140 

9.  When  the  execution  is  admit- 
ted, the  production  of  a  note  makes  a 
prima  facie  case  and  the  plaintifif  is 
not  required  to  prove  consideration. 

EXECUTIONS— 

1.  It  is  the  sheriflfs  duty  to  levy 
executions  in  the  order  in  which  they 
are  delivered  to  him.    Weber  v.  King 

346. 

2.  Pointing  out  property  whereon 
to  levy,  does  not  give  the  holder  of 
the  second  execution  prior  rights  over 
the  first  execution.  lb. 

3.  Property  owned  by  the  city  and 
used  for  a  long  time  as  a  fire  engine 
house,  is  not  subject  to  levy  under  a 
judgment  against  the  city.  Cincin- 
nati V.  Frost.  107. 

4.  An  estate  in  possessioti  can  be 
levied  on  by  execution,  and  the  pos- 
session being  seized  draws  with  it  the 
equity  the  tenant  in  possession  has. 
Shorten  v.  Drake.  184 

EXECUTORS     AND     ADMINISTRA- 
TORS— 

1.  An  executor  having  given  bond 
asan  executor,  it  is  also  necessary  for 
him  to  give  bond  on  an  appeal  in  a  mat- 
ter of  an  account  of  the  estate.  Tay- 
lor V.  McCullom.  66 

2.  Where  an  executor  has,  by  will, 
power  to  sell  real  estate,  no  limitation 
on  his  liability  for  specific  perform- 
ance of  his  contract  to  sell  is  to  be 
fouud  in  the  fact  that  the  power  is  not 
coupled  with  an  interest,  or  that  the 
title  is  incumbered.    Jones  v.  Lewis. 

368 

3.  Under  an  authority  in  a  will  to 
executor  to  invest,  manage  and  con- 
trol the  estate  as  in  his  judgment  will 
be  best  calculated  to  combine  safety 
with  productiveness,  the  executor  may 
make  contracts  for  the  sale  of  unpro- 
ductive property.    Sargent  v.  Sibley. 

434 

4.  A  petition  in  a  suit  to  enforce 
such  a  contract  must  allege  that  plain- 
tiff could  deliver  possession  at  the 
time  of  tendering  aeed.  lb. 

EXTRADITION— 

1.  Extradition  does  not  depend 
upon  guilt,  but  upon  Right  from 
charge  of  guilt,  and  the  prisoner  can- 
not, by  proof  of  his  innocence  of  the 


charge,  deprive  the  governor  of  his 
jurisdiction  to  extradite  him.  Laruey 
ex  parte.  348 

2.  Nor  will  proof  that  he  was 
never  in  the  demanding  state,  for  as 
an  accomplice,  or  otherwise,  he  may 
have  been  constructively  a  fugitive 
from  such  state.  lb. 

«  3.  By  proof  of  an  alibi  at  the  time 
laid  in  the  charge,  is  not  proof  of  in- 
nocence or  absence  at  the  time  of  the 
crime,  for  the  time  at  which  the  crime 
is  laid  is  an  immaterial  part  of  the 
charge.  lb. 

FACTORS  AND  BROKERS— 

When  goods  are  consigned  to  be 
sold  on  arrival  the  consignee  is  not 
liable  for  damages  for  non-sale  when 
he  uses  all  reasonable  diligence  to  do 
so  and  is  unable  to  effect  a  sale.  Bur- 
nard  &  Co.  v.  Voss  &  Co.  221 

FINDINGS  BY  COURT— 

When  the  error  complained  of  is 
that  the  trial  court  erred  in  its  find- 
ings of  facts,  the  reviewing  court  can- 
not make  a  new  finding  upon  the  same 
evidence  and  enter  a  modified  judg- 
ment  thereon.    Specker    v.    Herzog. 

FORCIBLE  ENTRY— 

Forcible  entry  and  detainer  is  a 
civil  action,  and  it  is  error  in  the  jus- 
tice to  refuse  a  demand  for  a  jury  on 
the  trial  day,  but  some  days  after  the 
return  day.    Hill  v.  Hollister.  116 

FORFEITURES— 

Before  a  fine  or  forfeiture  can  be 
enforced  for  violation  of  the  rules  of 
an  association,  the  party  complained 
of  must  have  notice  of  the  cnargeSj 
and  the  time  when  they  will  be  heard, 
and  the  hearing  must  be  before  the 
tribunal  provided  by  the  articles  of 
the    association.     Stein    v.    Sherlock. 

186 
FRAUD— 

Petition  to  set  aside  a  judgment 
for  frauds.     Fakler  v.  Society.  66 

FRAUDULENT  CONVEYANCES— 

1.  Defendant  is  not  entitled  to  a 
jury  in  an  action  by  a  creditor  under 
sec.  6344,  Rev.  Stat.,  to  set  aside  a 
fraudulent  conveyance,  the  claim  be- 
ing reduced  to  judgment.  Schmelz  v. 
Michelson.  538 

2.  Where  the  parties  stand  in  a 
fiduciarv  relation  to  each  other,  the 
law  will  permit  the  injured  party  to 
obtain  relief.  lb. 

3.  In  a  conveyance  where  good 
faith  is  not  doubted,  but  which  in 
fact  hinders,  delays  or  prejudices  cred- 
itors, fraud  will  be  implied.  Brannon 
V.  Purcell.  169 


812 


INDEX. 


FRAUDULENT   CONVEYANCES— 
Concluded — 

4,  It  will,  however,  only  be  set 
aside  on  the  application  of  the  parties 
actually  prejudiced  thereby.  lb, 

6.  Conveyance  of  real  estate  to  en- 
able party  to  go  on  bond  of  indicted 
persons,  with  condition  to  reconvey  as 
soon  as  a  prisoner  is  released  on  the 
bond,  is  a  fraud  on  the  court,  and  re- 
conveyance cannot  be  enforced  by  suit. 
Sewell  V.  Lovett  157 

6.  The  assignment  by  a  husband 
to  his  wife  of  a  policy  of  insurance 
upon  his  life  payable  to  himself,  and 
upou  which  he  has  paid  the  premiums, 
is  voidable  as  to  creditors,  if  made  with 
intent  to  defraud  them.  Child  v.  Gra- 
ham. 294 

7.  When  snch  assignment  is  set 
aside  at  the  suit  of  creditors,  the  pro- 
ceeds of  the  policy  inure  to  the  credit- 
ors, when  the  insurance  permitted  by 
sec.  3628,  has  been  received  by  the 
wife.  lb, 

8.  In  an  action  to  set  aside  a  con- 
veyance by  defendant,  to  one  F.,  as 
made  after  a  judgment  in  favor  of 
plaintiff  against  F.  and  one  W.,  to  de- 
fraud creditors,  where  the  petition 
does  not  show  that  W.  has  any  interest 
in  the  property  conveyed,  nor  is  any 
relief  aslced  against  him,  a  motion  to 
make  him  a  defendant,  as  being  a  nec- 
essarv  party,  will  be  denied.  Consta- 
ble v.' Weaser.  339. 

9.  When  property  is  purchased  and 
paid  for  by  a  nusband,  but  conveved  to 
his  wife,  to  defraud  creditors,  it  is  not 
such  a  transfer  or  conveyance  as  is 
"  utterly  void  and  of  no  effect "  under 
sec.  4196.     Mason  v.  Eichels.  436 

GAMBLING— 

1.  Owners  of  separate  buildings  in 
which  separate  sums  were  lost  at 
gambling  cannot  be  joined  as  defend- 
ants.   Bobb  V.  Hetsch.  24IS 

2.  The  liability  of  the  owners  of 
the  property  wherein  gambling  is  car- 
ried on,  to  one  who  has  lost  money 
therein  is  created  only  after  judgment 
obtained.  lb, 

GOOD  WILL— 

1.  The  seller  of  the  good  will  of  a 
business  relinquishes  the  right  to  rep- 
resent afterwards  that  be  is  continuing 
the  old  business.  Burckhardt  v.  Burck- 
hardt.  496 

2.  One  may  require,  at  least  against 
his  own  servants,  property  rights  in 
established  routes  or  lists  of  custo- 
mers, so  as  to  be  entitled  to  injunction 
against  a  conspiracy  by  such  servants 
to  leave  their  employer  and  divert  his 
trade  into  a  rival  establishment  start- 
ed by  him.     Smith  v.  Kernan.  32. 


3.  An  agreement  on  sale  of  a  busi- 
ness not  to  engage  "directly  or  indi- 
rectly," in  the  same  business  for  five 
years  in  snch  city,  is  broken  by  acting 
as  manager  or  employe  in  a  competing 
business  in  the  same  city  or  in  other 
places  where  the  articles  made  are  de- 
signed for  sale  in  such  city.  Empson 
v.  Bissinger.  629 

4.  If  a  man's  wife  carry  on  such 
business,  employing  him  on  a  salair 
or  giving  tiim  support  in  lieu  of  sai- 
9xy^  is  a  mere  evasion,  and  he  will  be 
enjoined  from  assisting  her  and  she 
from  emplo3nng  him  or  selling  goods 
made  by  him  elsewhere.  lb, 

5.  A  person  may  always  use  hia 
own  name  in  his  own  business  even 
though  it  interferes  with  the  business 
of  another  who  has  the  same  name,  but 
he  cannot  so  combine  it  with  other 
words  not  incident  to  it  as  to  lead 
other  persons  to  believe  that  his  busi- 
ness is  identical  with  that  of  another 
who  has  built  up  sr  business  upon  the 
name  and  words  combined.  Backus 
Oil  Co.  V.  Backus  Oil  and  Car  Grease 
Co.  93 

GRANT— 

1.  The  600,000  acres  granted  by 
congress  to  new  states  for  internal  im- 
provements cannot  be  converted  into 
school  lands  by  the  state  without  the 
consent  of  congress.  King  v.  Railroad 
Co.  187 

2.  The  conversion  of  these  lands 
into  school  lands  by  the  constitution 
of  Kansas,  without  consent  of  con- 
gress, is  invalid.  lb, 

3.  The  title  to  these  lands  remained 
in  the  state  for  internal  improve- 
ments: lb. 

GUARANTY— 

1.  A  guaranty  of  the  payment  of 
a  note  and  costs  of  collection,  not 
restricted  to  any  one  person,  may  be 
sued  on  by  any  subsequent  indorsee  of 
the  note.    Bank  v.  Sewell.  210 

2.  A  guaranty  to  the  contractor 
who  is  building  a  railroad  of  the  pay- 
ment of  the  monthly  estimates,  in  ac- 
cordance with  the  contract,  does  not 
bind  the  guarantors  to  pay  the  final 
estimate.  Rutherfoord  &  Co.  v.  Brach- 
mann.  109 

GUARDIAN  AND  WARD— 

1.  Sale  of  land  in  another  state  by 
the  guardian.  Bradstreet  v.  Shank.  57 

2.  Where  a  guardian  sold  his 
ward's  real  estate,  and  invested  the 
money  in  lauds  in  his  own  name,  and 
they  were  afterwards  allotted  to  his 
wife  as  alimony;  after  divorce  from 
such  guardian,  the  ward  cannot  charge 
the  property  with  a  lien  for  the  money 
expended  to  purchase  it.  Pottenger 
V.  Bailey.  106 
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3.  Where  a  road  or  right  of  way  is 
owned  by  wards  who  have  guardians 
appointed,  the  guardians  are  author- 
ized to  act  for  them  in  granting  the 
right  of  public  way  over  their  lands. 
State  V.  Commissioners.  457 

HABEAS  CORPUS— 

1.  A  court  in  one  county  having 
obtained  jurisdiction  in  a  divorce  pro- 
ceeding may  send  its  process  in  habeas 
corpus  into  any  county  of  the  state. 
Talbot,  In  re.  744 

2.  The  court  will  entertain  an  ap- 
plication in  habeas  corpus  on  behalf  of 
the  mother  for  the  custody  of  the  child 
pending  the  case  for  divorce.  The 
father  being  not  equally  lit  to  claim 
the  custody  of  the  child.  lb. 

HOMESTEAD— 

1.  Widower  with  no  other  family 
than  an  unmarried  daughter  living 
with  him,  is  entitled  to  the  homestead 
exemption  provided  in  sec.  5485. 
Boettger  v.  Fischer.  776 

2.  On  decree  for  sale  by  the  pro- 
bate court  on  administraitor*s  petition 
to  pay  debts,  the  omission  of  the  widow 
to  ask  assignment  of  a  homestead  by 
metes  and  bounds,  before  sale,  does  not 
give  the  entire  proceeds  to  creditors, 
but  the  court  may  grant  an  allowance 
out  of  the  proceeds.  Evans  v.  Stagga- 
man.  244 

HUSBAND  AND  WIFE— 

1.  A  husband  who  has   paid  ali- 
mony for  his  wife,  is  not  responsible^ 
for  her  board.    Knagge  v.  Pfeiifer.  12? 

2.  The  funeral  expenses  of  a  mar- 
ried woman  are  a  separate  charge  on 
her  separate  estate.  Helmkamp  v. 
Kater.  667 

3.  Note  of  married  woman  charg- 
ing her  separate  property,  given  in 
consideration,  of  extention  of  time  and 
the  withdrawal  of  a  threatened  at- 
tachment against  household  goods 
and  furniture,  will  be  enforced  against 
her  separate  property,  notwithstand- 
ing that  it  was  given  under  a  statute 
which  provided,  that,  "a  married 
woman  shall  not  in  any  manner  in- 
cumber ht  r  separate  property  acquired 
by  gift,  as  security  for  a  debt  or  liabil- 
ity of  her  husband  "  Hill  V.Myers.   793 

4.  The  separate  property  of  a  wife 
is  liable  for  rent  under  a  lease  assigned 
her  before  marriage,  she  and  her  hus- 
band continuing  in  possession.  Poor 
V  Scanlan.  275 

5.  Rents  accruing  during  continu- 
ance upon  such  occupation  are  liabili- 
ties arising  on  a  contract  of  the  wife 
subsistiiig  at  the  time  of  marriage,  lb. 

6.  In  such  case  an  action  at  law 
will  lie  against  her  during  coverture, 
but  under  sec.  4996,  the  husband  must 
be  joined.  lb. 


7.  The  ordinary  engagements  of  a 
married  woman  competent  to  bind  her 
estate,  are  not  within  sec.  4981,  pre- 
scribing a  limitation  of  six  years  to 
the  bringing  of  an  action  on  an  un- 
written contract.     Mathers  v  Hewitt. 

616 

8.  An  action  to  subject  her  estate 
on  such  an  engagement  is  in  sub- 
stance not  an  action  at  law,  but  in 
equity,  and  is  governed  by  sec.  4985, 
limiting  the  time  for  bringing  actions 
for  relief  to  ten  years.  lb. 

9.  A  married  woman  having  a 
separate  estate,  may  charge  the  same 
in  equity,  by  the  execution  of  a  prom- 
issory note  as  surety  for  the  pre-exist- 
ing debt  of  her  husband  or  another. 
Corwin  v.  Cook.  432 

10.  Where  there  is  an  express  de- 
claration in  the  instrument  of  an  in- 
tention to  charge  her  separate  estate, 
the  same  cannot  be  contradicted  or 
controverted  in  the  absence  of  fraud 
or  undue  influence  to  obtain  the  wife's 
signature  thereto.  lb. 

11.  Where  there  is  such  express 
declaration  of  the  intention  to  charge 
such  separate  estate,  it  is  not  neces- 
sary to  show  that  the  debt  was  con- 
tracted for  the  wife's  direct  benefit, 
or  the  benefit  of  her  separate  prop- 
erty, lb. 

INFORMATION— 

1.  An  information  for  violation  of 
the  act  of  April  15.  1882,  (78  O.  L.,  128,) 
against  keeping  places  where  liquor  is 
sold  open  on  Sunday,  is  sufficient  if  it 
charges  the  keeping  open  of  a  certain 
room.    State  v.  Shuman.  373 

2.  Keeping  part  of  place  open  is  a 
violation  of  the  statute.  lb. 

3.  That  the  affidavit  on  which  the 
information  is  based  describes  the 
place  as  a  house  is  immaterial.         lb. 

4.  Strict  conformity  between  the 
affidavit  and  information  is  not  neces- 
sary, lb. 

5.  That  a  lawful  business,  as  an 
eating-house,  is  combined  with  the 
unlawful  conduct  is  no  defense.        lb. 

INJUNCTION— 

1.  The  district  court  should  not 
grant  a  restraining  order,  pending  a 
hearing  on  a  petition  in  error,  unless 
the  rights  of  the  parties  were  pretty 
clearly  ascertained.  State  v.  Commis- 
sioners. 457 

2.  Recovery  on  an  injunction  bond 
can  not  be  defeated  on  the  ground  that 
the  injunction  was  allowed  by  consent 
of  parties,  where  the  consent  entry  al- 
lowing it  was  also  conditional  to  take 
effect  on  the  execution  of  the  injunc- 
tion bond.    Bishop  v.  Bascoe.  654 
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INJ  UNCTION— Concluded— 

3.  An  injunction  bond  in  a  suit  to 
prevent  one  from  prosecuting  forcible 
entry  and  detainer  against  plaintiff 
before  a  justice,  or  in  any  one  interfer- 
ing with  his  possession,  may  be  sued 
upon,  although  the  magistrate  would 
have  no  jurisdiction  of  the  forcible 
entry  proceedings.     Bishop  v.  Bascoe. 

423 

4.  Interlocutory  mandatory  in- 
junctions, prohibitory  in  form,  but  in 
substance  requiring  some  positive  act 
to  be  done,  will  not  be  understood  to 
be  prohibited  by  the  Code,  unless 
clearly  inconsistent  therewith  Harri- 
son v.  Craighead.  35 

6.  A  mandatory  interlocutory  in- 
junction requiring  the  removal  of  an 
alleged  nuisance,  will  not  be  granted 
before  trial,  unless  the  injury  is  irre- 
parable.    Railroad  Co.    v.   Cincinnati. 

554 

6.  An  injunction  will  be  granted 
to  one  partner  agaiuAt  his  co-partnerc, 
restraining  them  from  engaging  dur- 
ing the  term  ot  the  partnership  con- 
tract in  a  business  competing  with 
that  of  the  partnership.  Halladav  v. 
Faurot.  '633 

7.  A  contract  made  by  the  vendee 
of  real  estate  not  to  use  it  during  his 
ownership  for  saloon  purposes  may  be 
enforced  by  injunction.  Taylor  v. 
Becker.  151 

8.  A  permanent  stand  for  hacks  on 
the  street  in  front  of  private  property, 
is  as  to  the  owner  of  such  property  an 
invasion  of  his  right  of  access  to  the 
street  and  of  his  right  in  the  street 
which  may  be  prevented  by  injunction 
at  his  suit ;  and  the  owner  of  property 
rented  out  as  stores  is  a  proper  person 
to  bring  about  such  suit.  Hotel  Co. 
V.  Branahan.  305 

INNKEEPER— 

A  person  calling  at  a  hotel  and  en- 
gaging a  room,  and  depositing  with 
the  clerk  a  package  containing  money, 
but  without  registering  left  the  hotel, 
and  afterwards  returning  when  he 
found  the  money  and  the  clerk  had 
disappeared :  fields  that  he  was  a 
guest,  and  the  hotel-keeper  was  liable 
for  the  loss.     Wiatt  v.  Hotel  Co.      670 

INSURANCE,  FIRE— 

1 .  Where  a  policy  provides  for  not- 
ice forthwith  of  lossor  damage  by  fire, 
forthwith  is  held  to  mean  within  a  rea- 
sonable time  under  all  circumstances 
after  the  loss.     Kirk  &  Co.  v.  Ins.  Co. 

182 

2.  When  the  policy  contains  a  pro- 
vision that  a  loss  is  payable  within  a 
certain  time  after  presentation  of  proof 


of  loss,   the  limitation  of  time  does 
not  begin  until  the  proof  is  furnished. 

lb. 

3.  A  policy  of  insurance  will  not 
be  rendered  void  where  the  tenant 
moves  out  and  the  owner  or  another 
tenant  moves  in  within  such  time  as 
would  usually  and  reasonably  be  re- 
quired for  that  purpose.  State  v.  Tntt- 
gerding.  74 

4.  A  clause  in  a  policy  of  insur- 
ance that  no  action  should  be  brought 
until  the  amount  of  loss  or  damage 
should  have  been  appraised,  is  valid  to 
fix  the  amount  of  loss,  but  not  to  fix 
the  liability,  but  is  wholly  abrogated 
where  there  is  but  one  policy  of  insur- 
ance. Cincinnati  Coffin  Co.  v.  Hotpe 
Ins.  Co.  422 

5.  Receiving  an  application  by  a 
local  agent,  who  forwarded  it  to  an- 
other agent,  who  did  not  act  upon  it^ 
as  he  was  absent  from  home,  does  not 
constitute  a  contract  to  issue  a  policy. 
Krumm  v.  Jefferson  Fire  Ins.  Co.     103 

INSURANCE,  LIFE— 

1.  Action  to  reinstate  a  policy  de- 
clared forfeited  by  the  company.  Tul- 
lidge  V.  National  Life  Ins.  Co.  222 

2.  An  answer  to  a  question  in  an 
application  for  insurance,  as  to 
whether  the  applicant  had  any  sickness 
or  disease  in  the  last  seven  years  con- 
stitutes a  representation  and  not  a  war- 
ranty, and  is  sufficient  if  substantially 
and  not  literally  true.  Cheever  v. 
Cent.  Life  Ins.  Co.  176 

3.  The  truth  of  answers  in  the 
application,  is  made  material  by  the 
act  of  the  parties,  and  its  materiality 
cannot  be  left  to  the  jury. 

4.  Where  an  insurance  on  written 
application  is  issued  in  consideration 
of  the  representations  in  the  first  ap- 
plication, and  contains  a  condition 
that  the  statements  in  the  application 
for  this  policy  are  true,  such  ap- 
plication IS  to  be  deemed  the  applica- 
tion on  the  faith  of  which  the  new 
policy  was  issued.  lb. 

5.  In  an  action  on  a  policy  of  life 
insurance,  the  company  is  not  relieved 
from  paying  interest  on  the  policy,  and, 
therefore,  interest  is  recoverable  as 
part  of  the  debt.  Bonner  v.  Contin- 
ental Life  Ins.  Co.  697 

6.  Representation  that  applicant 
resided  at  C.  during  the  last  ten  years, 
is  not  false  on  the  ground  that  the 
party  served  as  a  surgeon  during  the 
war  of  the  rebellion,  C.  having  been 
his  home  during  the  period.  lb. 

7.  Where  the  policy  is  merely  void- 
able, which  being  for  the  benefit  of  the 
company,  the  assured  cannot  claim  that 
his  own  misrepresentation  must  avoid 
the  policy,  the  premiums  already  paid 
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cannot  be   recovered  back.      Low   v. 
Ufe  Ins.  Co.  247 

8.  A  misrepresentation  in  apply- 
ing for  life  insurance,  as  to  the  age  of 
a  person  making  it,  nine  years  out  of 
the  way,  is  material,  although  not  will- 
fully made,  lb, 

9.  The  assignee  of  a  policy  of  life 
insurance  is  not,  in  the  absence  of  an 
express  stipulation  to  the  contrary, 
obliged  to  pay  the  annual  premiums 

thereon,  where  he  holds  it  as  security 
for  a  debt.    Van  Duersen  v.  Scan  Ian. 

362 
INTOXICATING  LIQUORS— 

1.  Information  for  violations  of 
act  of  April  16, 1882, 78  O.  L.,  128,  against 
keeping  places  where  liquor  is  sold 
open  on  Sunday,  is  sufficient  if  it 
charges  the  keeping  open  of  a  certain 
room.    State  v.  Shuman.  373 

2.  Keeping  part  of  place  open  is  a 
violation  oi  the  statute.  lb. 

3.  That  a  lawful  business,  as  an 
eating  house,  is  combined  with  the 
unlawful  conduct,  is  no  defense.        lb. 

INTEREST  AND  USURY  - 

L  The  mere  payment  of  interest 
in  advance  does  not  impW  an  agree- 
ment to  extend  the  time  for  payment 
of  the  principal  as  matter  of  law. 
Penterman  v.  Dorman.  391 

2.  In  an  action  and  policy  of  life 
insurance,  interest  is  recoverable  as 
part  of  the  debt,  Bonner  v.  Continen- 
tal Life  Ins.  Co.  697 

3.  In  an  action  to  assess  damages 
resulting  to  property  owners  from  a 
proposed  improvement,  under  sees. 
2317-8-9,  the  judgment  will  bear  in- 
terest from  the  time  work  is  begun. 
Cincinnati  v.  Williams.  716 

4.  Money  paid  to  retiring  members 
of  a  building  association  as  profits  is 
not  open  to  the  objection  of  usury. 
Jungkuntz  v.  Building  Assn.  242 

5.  Under  what  circumstances  pay- 
ment of  interest  in  advance  on  a  note 
will  not  discharge  the  surety.  Fischer 
V.  Penterman.  540 

6.  Bond  given  for  a  loan  of  money, 
drawing  interest  at  8  per  cent,  per  an- 
num, payable  semi-annually,  and  the 
semi-annual  installments  of  interest 
also  drawing  interest  at  the  rate  of  8 
per  cent,  per  annum  is  usurious.  U. 
S.  Mortgage  Co.  v.  Saff.  50 

7.  The  first  section  of  the  act  of 
May  4,  1869,  is  not  intended  to  restrict 
parties  in  contracts  for  interest,  ex- 
cept as  to  the  amount  that  may  be  con- 
tracted to  be  paid  in  one  year.  lb, 

8.  Contracts  to  pay  interest  at  the 
rate  of  8  per  cent,  per  annum,  payable 
semi-annually  are  not  usurious.       lb. 


9.  Where  money  is  loaned  on 
usurious  interest,  and  the  interest  is 
added  to  the  principal  for  several 
years,  and  notes  for  the  aggregate  given 
bearing  interest  at  8  per  cent,  the 
balance  of  the  principal  of  such  notes, 
afler  deducting  the  usurious  part,  does 
not  bear  8  per  cent,  interest  but  only 
6  per  cent,  can  be  recovered.  Botten- 
horn  V.  Grotenkemper.  387 

JUDGMENT— 

1.  Petition  to  set  aside  a  judgment 
for  frauds.    Fackler  v.  Society.  56 

2.  Withholding  a  judgment  for 
two  days,  after  a  demurrer  has  been 
sustained  and  no  leave  to  amend  is 
taken,  is  not  to  the  prejudice  of  the 
losing  part}.    Lyons  v.  Geddes.       197 

3.  A  judgment  by  default  beine 
rendered  against  a  married  woman  and 
her  husband  on  a  note,  the  record  no- 
where showing  that  the  woman  was  a 
feme  covert^  she  may  file  a  petition  in 
error  to  reverse  the  judgment  Evans 
V.  Jones.  427 

4.  In  an  action  for  money,  and  also 
to  subject  funds  of  the  defendant  in 
the  hands  of  another,  a  judgment  find- 
ing for  the  amount  and  ordering  the 
third  person  to  pay  it  over,  will  be  re- 
versed.   Karr  v.  Veach.  107 

5.  Action  to  recover  money  over- 
paid on  a  judgment,  by  mist£^e,  and 
for  the  surrender  of  a  promissory  note 
executed  under  a  mistake  of  facts, 
belby  v.  Bumcrats.  106 

6.  A  party  cannot  be  permitted  to 
voluntarily  take  the  benefit  of  a  judg- 
ment, and  afterwards  attempt  to^  re- 
verse it     Dreyer  v.  Bigney.  *562 

7.  Where  there  is  any  evidence  to 
sustain  the  plaintiff 's  claim,  a  justice's 
judgment  will  not  be  reversed  as 
against  the  evidence.  Railroad  Co.  v. 
Wright.  105 

8.  A  joint  judgment  against  hus- 
band and  wife,  and  an  order  to  sell  the 
separate  properties  of  both  as  one, 
void  as  to  her  for  coverture,  may  stand 
as  to  him  because  the  error  is  not 
prejudicial.    O'Brien  v.  McDonald.  104 

9.  In  an  action  to  assess  damages 
resulting  to  property  owners  from  a 
proposed  improvement,  under  sec. 
2317-8-9,  the  judgment  will  bear  in- 
terest from  the  time  work  is  begun. 
Cincinnati  v.  Williams.  716 

JUDICIAL  NOTICE— 

The  proceedings  of  a  decennial 
board  of  equalization  does  not  consti- 
tute judicial  notice.     Luken  v.  Staley. 

320 
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JUDICIAL  SALES— 

1.  Effect  of  sales  made  by  a  master 
where  several  orders  of  sales  have  is- 
sued,  and  no  objection  made  until 
confirmation  is  asked.  Mathers  v. 
Kinney.  616 

2.  ^Vhere,  in  a  foreclosure  case, 
after  decree  ordering  sale  of  an  undi- 
vided share  in  property,  by  partition 
in  another  case,  certain  parts  of  the 
parts  of  the  property  are  apart ed  to 
the  mortgagor  in  severalty,  the  court 
can  order  the  sale  of  those  parts,  in- 
stead of  the  undivided  share  in  alL    lb. 

3.  An  order  of  sale  pursuant  to  a 
decree  rendered  by  the  district  court 
in  a  case  brought  there  by  appeal  must 
issue  from  the  district  court  Camp- 
bell V.  Corry.  88 

4.  Ordinarily  it  is  too  late  to  ob- 
ject that  an  appraisement  is  too  low 
after  a  second  order  of  sale  has  been 
had  and  acted  on  under  it  without 
objection.  lb. 

5.  Where,  after  decree  of  sale  in 
foreclosure,  the  land  becomes  delin- 
quent for  taxes,  the  court  may  discharge 
the  taxes  and  penalty  out  of  the  pro- 
ceeds of  the  sale,  but  the  penalty  on  the 
purchase  will  not  be  distributed  to  the 
purchaser.    Walker  v.  McGechin.    222 

JURY— 

1.  Power  of  a  court  to  discharge  a 
jury.     State  v.  Hoffman.  128 

2.  A  person  on  trial  under  a  mu- 
nicipal ordinance  for  an  offense,  sub- 
stantially made  a  misdemeanor  by  the 
statute,  is  entitled  to  a  jury  trial. 
Hoffner  v.  Oberlin.  710 

*  3.  An  objection  to  the  competency 
of  a  juror,  on  the  ground  that  he  could 
neither  understand  nor  speak  English, 
is  waived  unless  such  juror  is  examined 
and  challenged.  Dokes  v.  Soards.    621 

4.  Defendant  is  not  entitled  to  a 
jury  in  an  action  by  a  creditor  under 
sec.  6345,  Rev.  Stat,  to  set  aside  a 
fraudulent  conveyance,  the  claim  not 
being  reduced  to  judgment  Schnells 
v.  Nicholson.     .  538 

5.  The  provisions  of  sec.  5173,  in 
regard  to  issuing  special  venires  for 
talesmen  jurors  govern  in  such  cases 
in  trials  before  justices  of  the  peace. 
Rogam  v.  Maley.  16 

6.  Where  from  challenge  or  other 
cause  the  panel  is  not  full,  the  consta- 
ble may  fill  it  in  the  same  manner  as 
the  sheriff,  by  calling  talesmen  from 
the  bystanders. 

7.  A  verdict  will  be  set  aside  on 
the  ground  of  misconduct  of  a  juror 
during  the  trial.  Railroad  Co.  v. 
Phelps.  II 


8.  A  juror  in  the  police  court,  on 
the  trial  of  a  misdemeanor,  is  entitled 
to  his  fees  out  of  the  county  treasury. 
State  V.  Cappeller.  59 

9.  Mandamus  against  the  auditor 
to  compel  payment  will  be  refused, 
where  the  certificate  of  the  clerk  of 
the  police  court  does  not  show 
whether  the  juror  was  a  regular  juror 
or  a  talesman,  the  fees  of  whom  are 
not  the  same.  lb. 

JUSTICE  OF  THE  PEACE— 

1.  The  authority  of  a  magistrate 
cannot  be  collaterally  attacked.  Cald- 
well v.  High.  183 

2.  A  resident  of  one  township 
being  sued  before  a  magistrate  in 
another  township,  going  to  trial  on 
the  merits  of  the  case  without  objec- 
tion to  the  jurisdiction  of  the  magis- 
trate over  him,  will  be  taken  to  have 
waived  his  right  to  so  object.  lb, 

3.  The  liability  of  a  justice  for 
the  acts  of  a  special  constable  ap- 
pointed by  him  obtains  in  replevin 
where  such  constable  took  an  insuf- 
ficient bond.  Dummick  v.  Howitt   196 

4.  Failure  of  plaintiff  to  object 
to  the  bond  within  twenty-four  hours 
does  not  alter  the  liability.  lb. 

5.  An  attachment  for  conteixipt 
issued  by  a  justice  to  the  marshal  of^a 
village  is  void,  and  an  arrest  by  such 
officer  is  unauthorized.  Ex  parte 
Heister.  41 

6.  A  justice  of  the  peace  may 
have  jurisdiction  of  a  suit  to  recover 
the  consideration  due  on  a  conveyance 
of  real  estate.    Green  v.  Sewell.        69 

LANDLORD  AND  TENANT— 

1.  Lessees  of  premises  holding 
over  after  expiration  of  term  are  pre- 
sumed to  hold  upon  the  same  con- 
ditions as  under  the  previous  term. 
Stevenson  v.  Almes.  566 

2.  In  determining  the  intention 
of  the  parties  all  the  circumstances 
may  be  considered  as  that  they  were 
building  another  store  to  go  into, 
which  lessor  knew.  lb. 

3.  A  sublessee  is  estopped  to 
deny  his  landlord's  title.  Goodhue  v. 
Jackson.  356 

4.  In  a  lease  of  ministerial  lands, 
the  sub-les8ee*s  ability  to  pay  rent  to 
lessee  cannot  be  avoided  by  direct 
conveyance  by  township  trustees  to 
sublessee  without  consent  of  origi- 
nal lessee  or  his  representatives  under 
an  act  of  the  legislature.  lb. 

5.  Acts  which  do  not  work  a  mer- 
ger of  the  ground  rent  due  from  the 
original  lessee  of  ministerial  section 
29.    Wilson  v.  Tischbein.  612 
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6.  A  lessor  in  order  that  he  may 
eu  force  a  lease,  must,  as  a  condition 
precedent,  satisfy  all  its  conditions. 
Brown  v.  Elevator  Co.  148 

7.  Holding  over,  not  necessarilv 
an  election  to  renew.  lb. 

8.  In  the  renting  of  premises 
by  a  landlord,  unless  there  be  an 
express  covenant  that  the  building  is 
suitable  for  occupancy,  and  is  safe,  no 
implied  covenant  accompanies  the 
lease  t9  that  effect.  McNeal  v.  Emery's 
Sons.  513 

9.  A  lessor,  who,  by  arrangement 
with  the  lessee,  is  to  allow  a  present 
tenant  to  remain  for  a  year,  suspend- 
ing the  lessee's  possession  until  then, 
has  sufficient  possession  to  prosecute 
forcible  entry,  after  the  year,  against 
the  tenant,  in  order  to  be  able  to  give 
possession  to  the  lessee.  Cahn  v. 
Hammond  Building  Co.  658 

10.  In  such  an  action  the  tenant 
is  estopped  to  deny  the  landlord's  pos- 
sessory title,  although  the  lessee  could 
have  assumed  the  burden  of  the  ac- 
tion, lb. 

11.  While  one  occupying  premises 
as  assignee,  is  liable  to  pay  rent  ac- 
cording to  the  provisions  of  the  lease, 
yet  this  liability  is  not  upon  the  cov- 
enant therefor,  but  upon  an  implied 
contract.     Poor  v.  Scanlan.  275 

12.  The  marriage  of  a  single 
woman  in  possession  as  assignee  of  a 
lease,  in  which  she  and  her  husband 
continued  in  joint  occupancy,  does 
not  affect  her  continued  liability  for 
rent.  lb. 

13.  The  equitable  assignee  of  a 
lease  in  possession  held  liable  for  rent, 
and  not  the  party  in  whom  is  the 
naked  legal  title.  Rothschild  v. 
Hudson.  259 

14.  Where  a  lessee  is  a  minor  and 
assigns  the  remainder  of  the  term,  the 
assignee  is  liable  to  pay  rent  to  the 
lessor  during  his  occupancy,  until  the 
minor  disaffirms  the  assignment  bv 
him.  lb. 

15.  The  right  of  re-eptry  secures  a 
lien  for  payment  of  rent.  Countee  v. 
Armstrong.  531 

16.  Where  defendants  bought  out 
the  business  of  one  holding  under  a 
five  years'  lease,  at  a  monthly  rent, 
and  were  to  remain  on  the  property  if 
they  paid  the  back  rent  oi  their  prede- 
cessor, but  no  definite  time  was  agreed 
upon,  they  are  tenants  from  month  to 
mouth.     Rivett  v.  Brown.  225 

17.  Under  the  Illinois  law  the  land 
lord  is  entitled  to  a  month's  notice  of 
their  intention  to  leave,  and  if  they 
leave  in  the  middle  of  the  month  with- 
out giving  such  notice,  he  is  entitled 
to  rent  for  the  following  month.       lb. 

2    L.  B.         •52 


LIBEIy  AND  SLANDER— 

1.  Defamatory  words  to  be  action- 
able must  refer  to  some  ascertained  or 
ascertainable  person,  and  that  person 
must  be  the  plaintiff.  Joseph  v.  Christv. 

476 

2.  Words      cautioning      persons 

against  using  certain    apparatus  are 

not  actionable.  lb. 

8.  To  say  of  a  lawyer  that,  "he  is 
crazy,  has  a  sofl  spot  in  his  head,  not 
in  his  right  mind,  etc.,"  not  action- 
able Per  se  unless  spoken  of  him  in 
his  profession.    Goldrick  v.  Levy.   146 

4.  Such  language  when  spoken 
of  him  generally,  without  reference  to 
his  profession,  is  mere  vituperation 
and  abuse.  lb, 

5.  But  to  say  of  a  lawyer  that, 
"he  has  never  been  admitted  to  the 
bar ;  he  has  no  right  to  practice  law  ; 
is  an  impostor  and  is  imposing  on  the 
courts  ;"  is  actionable  per  se  because 
these  statements  necessarily  refer  to 
him  in  his  profession  and  are  calcu- 
lated to  prejudice  and  injure  him 
therein.  lb, 

6.  Under  the  general  denial  in 
an  action  for  libel  the  defendant  may 
prove  the  truth  of  the  charge,  not  as 
a  defense,  but  in  mitigation,  not  only 
of  punitive,  but  also  of  compensatory 
damages.     Halstead  &  Co.  v.  Schemp. 

^4 

LIEN— 

Rights  under  a  lien  acquired 
pendente  lite     Markley  v.   Michael. 

269 
LICENSE— 

1.  Under  sec.  2669.  Rev.  Stat,  as 
amended  (77  O.  L.  74),  the  council  may 
delegate  to  the  mayor  the  authority  to 
fix  the  amount  of  license  fees  within 
limits  fixed  by  the  council.  Ryan  ex 
parte.  299 

2.  Even  if  such  delegation  were 
not  so  authorized,  an  ordinance  is  not 
rendered  invalid  thereby,  in  so  far  as 
it  makes  the  giving  of*^  performances 
without  license  invalid,  the  ordinance 
would  still  be  lawful,  and  persons  who 
would  avoid  its  penalties  should  pay 
the  license  fee  and  and  sue  to  recover 
it  back,  if  unlawfully  exacted.  lb. 

3.  The  court,  upon  habeas  corpus^ 
will  not  presume  that  the  mayor  has 
exacted  any  or  more  than  the  mini- 
mum fee  fixed  by  the  ordinance.      lb. 

LIMITATIONS  - 

1.  Statute  of  limitations  does  not 
run  against  an  a^ent  so  long  as  he 
follows  his  principal's  instructions. 
Brush  V.  Herlihy.  104 
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LIMITATIONS— Concluded— 

2.  The  general  statute  of  limita- 
tions that  an  action  for  fraud  inust  be 
brought  within  four  years  after  dis- 
covery of  the  facts,  does  not  apply  to 
an  action  by  a  ward  to  review  a  guar- 
dian's account  for  fraud.  Shierberg 
V.  Shierberg.  115 

3.  The  use  of  a  private  alley  by 
strangers  for  a  time  does  not  inter- 
rupt the  continuity  of  an  adverse  pos- 
session of  it.     Harrison  v.  Craighead. 

35 

4.  The  ordinary  engagements  of 
a  married  woman,  competent  to  bind 
her  estate  are  not  within  sec.  4981, 
prescribing  a  limitation  of  six  years  to 
the  bringing  of  an  action  on  an  un- 
written contract.    Mathers  v.  Hewitt. 

616 

5.  An  action  to  subject  her 
estate  on  such  an  engagement  is  in 
substance  not  an  action  at  law,  but  in 
equity,  and  is  governed  by  sec.  4985, 
limiting  the  time  for  bringing  actions 
for  relief  to  ten  years.  lb. 

6.  The  liability  of  stockholders  of 
an  insolvent  corporation  is  barred  by 
the  six  years  statute  of  limitations  after 
the  corporation  becomes  insolvent. 
Baldwin  v.  Atwater  Coal  Co.  533 

7.  The  right  to  foreclose  a  mort- 
gage is  not  barred  until  after  the  lapse 
of  twenty-one  years  after  adverse  pos- 
session by  the  mortgagor,  which  pre- 
sumptively begins  with  the  breacli  of 
condition.     Dater  v.  Brunner.  699 

MECHANIC'S   LIEN— 

A  verbal  agreement  for  a  lease 
and  renewal,  under  which  the  lessee 
has  made  valuable  improvements,  can 
be  subjected  to  a  mechanic's  lien  for 
the  improvements.     O'Brien  v.  Myers. 

777 

MORTGAGE— 

1.  A  mortgage  executed  bv  a  wife 
as  security  for  her  husband's  debt  and 
used  for  other  purposes  without  mort- 
gagor's consent,  will  be  released 
thereby.  People's  Ins.  Co  v.  McDon- 
nell. 302 

2.  Where  a  loan  of  money  is  se- 
cured by  a  deed  of  property  and  a 
lease  back,  the  lease  is  a  mere  mort- 
gage, although  there  is  no  personal 
liability  for  the  debt.  Coleman  v. 
Miller.  179 

3.  If  the  rent  reserved  in  such 
lease  is  ten  per  cent,  of  the  loan,  and 
the  law  al.lows  but  six,  a  subsequent 
settlement  and  new  lease  at  a  ten  per 
cent,  rent,  the  law  having  been  changed 
so  as  to  allow  that  rate,  discharges  the 
original  obligation,  and  the  excess  of 
interest  cannot  be  credited  upon  the 
principal.  lb. 


4.  The  decree  in  the  case,  which 
was  brought  to  foreclose  the  lien  for 
unpaid  rent,  must  >e  for  the  sale  of 
the  whole  property,  and  not  the  lease- 
hold merely,  unless  the  amount  found 
necessary  to  redeem  be  paid.  lb. 

5.  When  the  onlj  promise  to  pay 
is  the  ordinary  defeasance  clause  in  a 
mortgage  which  is  neither  acknowl- 
edged or  recorded,  plaintiff  is  not  en- 
titled to  a  personal  judgment  for  the 
amount     Hardinger  v.  Ziegler.        214 

6.  A  widow  has  no  vendor's  lien 
for  the  purchase  money  when  the 
right  sold  is  a  claim  for  dower  which 
has  not  been  assigned.  lb. 

7.  A  mortgage  executed  by  an  in- 
sane person  is  valid  and  enforceable, 
so  far  as  the  consideration  was  for  the 
benefit  of,  or,  on  account  of  the  mort- 
gagor.    Mahoney  v.  Goepper.  154 

8.  Computing  the  value  of  a  build- 
ing asssociation  mortgage  upon  fore- 
closure.    Windisch  v.  Korman.  60 

\^.  In  foreclosure  suits,  claims  may 
be  filed  at  any  time  up*  to  the  time  of 
distribution.  Loan  and  Building  Co. 
V.  Mueller.  402 

10.  Executors  alone  can  foreclose 
a  mortgage,  though  it  was  in  form  a 
deed  and  lease  back.  Miller  v.  Hal- 
bert.  240 

11.  The  right  to  foreclose  amort- 
gage  is  not  barred  until  after  the  lapse 
of  twenty-one  years  after  adverse  pos- 
session by  the  mortgagor,  which  pre- 
sumptively begins  with  the  breach  of 
condition.     Dater  v.  Bruner.  699 

12.  A  foreclosure  sale  should  not 
be  set  aside  for  the  reason  that  the  de- 
cree included  a  finding  of  an  amount 
due  and  awarded  an  order  of  sale  to 
one  on  whose  answer  and  cross-peti- 
tion no  summons  had  been  issued 
against  the  mortgagor.  Dreyer  v. 
Bigney.  562 

MUNICIPAL  CORPORATIONS— 

1.  A  municipal  corporation  has  no 
inherent  power  to  tax  and  can  levy 
taxes  only  for  such  purposes  as  the 
state  has  permitted,  and  a  tax  for  other 
purposes  may  be  restrained  by  the 
courts  on  proper  application.  More- 
house v.  Norwalk.  199 

2.  The  ma^or  and  police  may  ar- 
rest the  proprietor  of  a  variety  show 
and  performers  for  a  violation  of  any 
of  the  ordinances  of  the  city  or  laws 
of  the  state,  but  cannot  take  posses- 
sion and  close  his  place  of  business. 
Ryan  v.  Jacob,  Jr.  167 

3.  The  power  of  licensing  theaters, 
etc.,  being  vested  in  the  city  council, 
that  body  being  a  legislative  body,  can- 
not delegate  the  function  to  the  mayor, 
so  as  to  be  a  discretionary  and  not 
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ministerial  duty  by  him.    State  ex  rel. 
V.  Jacob.  23 

4.  All  ordinance  establishing  a 
street  railroad  route  falling  within  the 
meaning  of  sec.  1666»  Rev.  Stat.,  in 
that  it  originates  or  creates  a  right, 
must,  before  i*.  can  take  effect,  be  sub- 
mitted to,  and  receive  the  approval  of, 
the  mayor.    State  v.  Henderson.    '  483 

5.  The  legislature  cannot  authorize 
a  city  to  convert  streets  into  a  market- 
place, nor  to  rent  out  space  along  the 
curb  of  such  street  to  the  obstruction 
of  travel  or  of  access  to  abutting 
property.     Hites  v.  Dayton.  170 

t).  In  improving  its  streets,  a  city 
is  not  liable  to  an  abutting  lot  owner 
on  account  of  a  grade  or  fill,  unless 
the  city  has  formerly  fixed  a  grade, 
and  the  owner  has  improved  his  prop- 
erty in  conformity  thereto.  Cincinnati 
V.  Williams.  718 

7.  Damages  are  limited  to  the  in- 
jury to  the  improvements,  whether 
they  are  houses,  fences  or  hedges.    Id, 

8.  General  benefits,  which  the  rest 
of  the  neighborhood  also  got,  by  rea- 
son of  the  improvement  of  the  whole 
vicinity,  are  not  to  be  off-set.  /d. 

9.  Country  owners  have  the  same 
rights  in  the  grades  of  adjacent  turn- 
pikes, which  have  been  permanently 
adopted,  by  improvement  and  long 
usage,  as  city  owners  have  in  the 
streets  they  abut  /d. 

10.  A  book  of  levels  from  a  civil 
engineer's  office,  though  admissible  to 
prove  the  levels  as  taken,  is  not  admis- 
sible to  prove  an  established  grade  of 
a  street,  which  grade  had  not  been  es- 
tablished by  ordinance.  Cin.  &  Clif- 
ton Incl.  PI.  Ry.  Co.  v.  Pfau.  691 

11.  The  right,  under  sees.  2676  and 
2677  to  excavate  to  a  depth  of  nine 
feet  below  grade  in  cities  must  be  ex- 
ercised with  reasonable  care  and  skill 
so  as  to  avoid  unnecessary  injury  to 
buildings.  Jd. 

12.  And  if  due  care  under  circum- 
stances requires  the  excavating  to  be 
done  in  sections, and  not  continuously, 
it  should  be  done  in  that  manner,    /d. 

13.  This  rule  does  not  impose 
upon  defendant  the  duty  of  shoring  up 
plain tifiPs  building.  Id. 

MUTUAL  BENEFIT  SOCIETY— 

1.  Action  to  recover  death  benefits. 
Springmeier  v.  Benevolent  Assn.       89 

2.  The  right  to  benefits  in  a  bene- 
volent society  is  concluded  by  a  deci- 
sion of  the  body  to  which,  under  the 
articles  of  association,  it  is  left.  Cin- 
cinnati Lodge  No.  3,  I.  O.  O.  F.  v. 
Littlebury.  194 


NEGLIGENCE— 

1.  If  plaintiff's  testimony  shows 
injury  by  defendant's  negligence,  and 
does  not  raise  an  implication  that  his 
own  contributed  to  it,  the  burden  of 
proving  contributory  negligence  rests 
upon  the  defendant  to  defeat  the  claim. 
Coursel  v.  Railway  Co.  174 

2.  A  party  is  bound  to  exercise  or- 
dinary care,  and  not  attempt  to  jump 
from  a  train  when  it  is  in  motion,     lo, 

3.  In  an  action  to  recover  damages 
for  a  personal  injury  caused  by  de- 
fendant's negligence,  a  motion  to 
withdraw  the  case  from  the  jury  and 
render  judgment  for  defendant,  can 
not  be  granted  if  there  be  any  facts 
proved  which  the  jury  may  be  at 
liberty  to  infer  negligence.  McManus 
V.  Railroad  Co.  795 

4.  The  jury  should  first  find  as  a 
fact,  whether  the  negligence  was  so 
gross  as  to  show  reckless  indifference 
to  life,  or  wantonness,  or  ill-will,  and 
they  may  then  add  exemplary  dam- 
ages.     Kuchenmeister    v.    0*Connor. 

602 

5.  It  is  error  to  charge  the  jury 
that  contributory  negligence  of  plain- 
tiff would  not  be  a  defense,  if  defend- 
ant became  aware  of  plaintifTs  danger 
in  time  to  have  avoided  it  in  any  way. 

fd, 
NEW  TRIAL— 

1.  Allegations  necessary  in  a  peti- 
tion for  a  new  trial,  after  the  term. 
Brock  V.  Becker.  763 

2.  Where  in  a  suit  for  foreclosure 
of  a  mortgage,  an  excessive  amount  is 
found  due  by  reason  of  an  erroneous 
method  of  calculating  interest,  and 
this  is  not  discovered  until  after  the 
term,  a  petition  for  a  new  trial  lies 
under  sec.  5305.  Id. 

3.  Such  petition  must  affirmatively 
show  that  it  is  filed  not  later  than  the 
second  term  after  the  discovery  of  the 
error.  Id, 

4.  Surprise  as  to  what  the  opposite 
party  swears  to  is  not  le^al  surprise  as 
a  ground  for  a  new  trial.  Heisel  v. 
Heisel.  653 

5.  It  is  not  an  abuse  of  discretion 
to  overrule  a  motion  for  a  new  trial, 
on  the  ground  of  surprise  and  newly 
discovered  evidence.    Dokes  v.  Soards. 

621 

6.  A  motion  for  a  new  trial  is 
necessary  to  have  been  filed  in  the 
court  below  before  a  reviewing  court 
will  re-examine  a  question  of  fact. 
Werk  V.  Voss.  205 

NOTARY  PUBLIC - 

In  an  arbitration  under  the  stat- 
utes, the  oath  to  the  witness  cannot  be 
administered  by  a  notary  public. 
Pross  V.  Bradstreet.  550 


820 


INDEX. 


NUNC  PRO  TUNC  ENTRY - 

1.  The  court,  after  trial  on  merits 
and  verdict  for  plaintiff,  where  no  re- 
ply had  been  filed  to  a  plea  of  pay- 
ment, may  allow  a  nunc  pro  tunc  en- 
try of  a  reply,  filed  as  of  the  day  of 
trial.    Neely  v.  Cummins.  478 

NUISANCE— 

1.  A  permanent  right  to  maintain 
hack  carnages  on  a  street,  though  next 
the  sidewalk  and  leaving  room  for 
passage  in  the  rest  of  the  street,  is  a 
nuisance.    Hotel  Co.  v.  Branahan.  305 

2.  A  mandatory  interlocutory  in- 
junction requiring  the  removal  of  an 
alleged  nuisance,  will  not  be  granted 
before  trial, unless  the  injury  is  irrepar- 
able.   Railroad  Co.  v.  Cincinnati.    554 

OFFICE  AND  OFFICER— 

1.  Section  20,  art.  2  of  the  consti- 
tution, against  affecting  the  salary  of 
an  officer  during  his  existing  term, 
unless  the  office  "  be  abolished,*'  con- 
templates a  fixed  term  for  all  officers. 
Wochler  v.  Toledo.  206 

2.  Holding  over  is  not  under  ori- 
ginal term,  and  during  such  holding 
over  the  salary  may  be  changed  at 
will.  lb. 

3.  One  person  cannot  hold  the  of- 
fices of  treasurer  and  president  of  a 
school  board.  State  ex  rel.  v.  Hedd lea- 
ton.  77 

4.  A  city  treasurer,  \)^\n%ex-officio 
treasurer  of  the  school  fund,  for  which 
he  cannot  have  compensation,  is  re- 
quired to  serve  until  his  successor  is 
qualified,  and,  therefore,  such  treasurer 
is  not  entitled  to  any  compensation  for 
serving  from  the  time  his  office  ex- 
pired until  his  successor  qualified. 
Knorr  v.  Bd.  of  Ed.  672 

5.  A  marshal  is  the  ministerial  of- 
ficer of  a  mayor's  court.  Ex  parte  Heis- 
ter.  41 

6.  The  constable  is  the  ministerial 
officer  of  a  justice's  court.  lb, 

PARENT  AND  CHILD— 

1.  The  presumption  that  a  party  is 
the  parent  of  a  child,  arising  from  her 
acts,  treatment  and  acknowledgment 
of  a  child,  may  be  rebutted.  Kendall 
V.  Kendall.  428 

2.  A  contract  made  between  father 
and  mother  of  a  child  born  out  of  wed- 
lock, that  the  mother  would  surrender 
to  the  father  all  her  claim  to  the  cus- 
tody and  control  of  the  child,  in  con- 
sideration that  he  would  take  the  child 
into  his  family,  raise  him  and  give  him 
a  share  of  his  property  equal  with  the 
rest  of  his  children,  when  clearly  and 
satisfactorily  made  out  by  proof,  will 
sustain  the  claim  of  the  child  for  an 
heir's  portion  of  the  father's  estate. 
Ewing  V.  Richards.  357 


3.  The  right  of  action  to  the  child 
to  recover  such  share  accrues  u]x>n  the 
death  of  the  father.  lb, 

PARTIES— 

1.  Owners  of  separate  buildings  in 
which  separate  sums  were  lost  at 
gambling  cannot  be  joined  as  defend- 
ants.   Bobb  V.  Hetsch.  245 

2.  A  motion  to  make  a  person  in- 
terested in  property  alleged  to  be 
fraudulently  conveyed,  a  party  to  a 
suit,  must  allege  that  he  has  an  interest 
in  the  property,  or  relief  must  t>e 
prayed  against  him.  Constable  v. 
Weser.  247 

3.  A  petition  for  conversion  of 
plaintiff's  property  by  a  married 
woman  should  join  her  husband  with 
her  as  co-defendant.  Dunning  v. 
Choate.  316 

4.  Defect  of  parties  presents  a 
ground  for  special  demurrer  not 
reached  by  a  general  demurrer  to  the 
petition.  lb. 

5.  The  interests  of  a  mortgagor 
and  mortgagee  of  chattels  are  in  con- 
flict, and  they  cannot  join  as  plain- 
tiffs in  replevining  them  from  a  third 
person.    Lyons  v.  Geddes.  197 

6.  Where  the  tracks  of  a  railroad 
are  laid  through  the  streets  and  ave- 
nues of  a  municipal  corporation,  the 
city  is  the  proper  party  to  sue  for  in- 
jury to  abutting  property.  English  v. 
Tr.  Cincinnati  So.  Ry.  442 

7.  In  suing  on  the  guaranty  of 
payment,  made  by  a  husband  and  wife, 
she  having  separate  estate,  the  hus- 
band having  died,  the  wife  and  the  hus- 
band's administrator  are  proper  parties 
defendant ;  but  the  husband's  heirs  are 
not  proper  parties.      Bank   v.  Sewell 

210 
PARTITION— 

1.  Partition  under  the  statute  can- 
not be  asked  where  the  title  is  in  con- 
troversy, but  the  title  must  be  first  es- 
tablished at  law.  Delanev  v.  McPad- 
den.  '  381 

2.  The  provision  that  a  guardian 
may  do  any  act  in  reference  to  the  par- 
tition of  an  estate  that  the  ward  could 
do  if  of  age  (Rev.  Stat,  sees.  5756, 
5772,)  authorizes  the  guardian  to  bring 
the  action.     Lang  v.  Barnard.  243 

PARTNERSHIP— 

1.  If  one  represent  to  a  mercan- 
tile agency  that  he  is  a  partner  of  an- 
other, he  will  be  estopped  to  deny  the 
truth  of  his  representation,  as  against 
all  subscribers  of  the  agency  to  whom 
this  representation  may  have  been 
communicated  by  the  agency.  Sohn 
V.  Freiberg.  674 
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2.  But  the  )ierson  setting  up  such 
estoppel  must  be  a  subscriber  to  the 
agency,  lb. 

3.  Indebtedness  due  a  co-partner- 
ship cannot  be  garnisheed  to  pay  the 
separate  debt  of  either  partner,  nor  the 
debt  of  another  firm  of  which  a  mem- 
ber of  the  first  co-partnership  is  also  a 
member.     Buchanan  v.  Mitchell.      437 

4.  Entering  appearance  b^  one 
partner  of  a  dissolved  firm  for  his  non- 
resident co-partners  is  not  authorized 
so  as  to  warrant  personal  judgment 
against  them.    Sarver  v.  Scarlett.     766 

5.  When,  after  a  firm  has  been 
dissolved  and  all  the  assets  disposed  of» 
a  member  thereof  by  his  separate  peti- 

•  tion  and  proceeding  in  bankruptcy  ob- 
tains a  aischarge,  such  discharge  is 
effectual  as  to  partnership  as  well  as 
individual  debts.    Keeler  v.  Snodgrass. 

490 

6.  An  injunction  will  be  granted 
to  one  partner  against  his  co-partners, 
restraining  them  from  engaging  dur- 
ing the  term  of  the  partnership  contract 
in  a  business  competing  with  tnat  of  the 
partnership.     Halladay  v.  Paurot    633 

7.  The  joint  creditors  must  be 
confined  to  the  partnership  fund,  and 
the  individual  creditors  take  the  whole 
individual  fund.    Scovil  v.  Stage.      64 

8.  A  surviving  partner  purchasing 
under,  and  according  to  the  terms  of 
the  act  of  March  21, 1861  (o8  O.  L.,  36), 
does  not  assume  and  become  solely 
liable  for  liabilities  of  the  fimi  which 
are  unknown,  and  not  taken  into  ac- 
count at  the  time  of  the  purchase. 
Mitchell  V.  Schultz.  78 

9.  An  action  to  subject  the  inter- 
est of  one  partner  in  the  partnership 
property,  to  the  pavment  of  a  judg- 
ment against  him,  the  other  partners 
being  non-residents,  is  a  proper  case 
for  service  by  publication  or  by  per- 
sonal service  out  of  the  state.  Nye  v. 
Rutherford.  224 

PARTY  WALL— 

1.  When  a  "party"  or  "common 
wall"  may  be  taken  down.  Duhme  v. 
Voss.  767 

2.  Injunction  of  an  adjoining 
owner.  lb 

PAYMENT— 

1.  Payment  to  a  broker  is  not 
payment  to  his  principal  where  the  lat- 
ter has  not  authorized  the  broker  to  re- 
ceive payment,  or  contract  in  his  own 
name.    Crosby  v.  Hill.  663 

2.  The  presumption  from  payment 
of  money,  that  it  was  paid  in  discharge 
of  a  legal  obligation,  may  be  rebutted 
by  proof.    Conahan  v.  Mannix.         161 


3.  A  voluntary  payment  of  back 
taxes  for  property  alleged  to  be  omitted 
on  the  tax  duplicate  on  representation 
of  agent  employed  by  county  commis- 
sioners, cannot  be  recovered  back. 
Pewald  V.  Staley.  376 

PENDENTE  LITE— 

Rij^hts  under  a  lien  acquired  pen- 
dente lite,    Markley  v.  Michael.        269 

PERJURY— 

Where  an  accused  is  charged  with 
having  committed  perjurv  in  falsely 
making  an  affidavit  in  replevin  before 
a  justice,  that  affiant  owned,  and  had  a 
right  to  possess,  certain  property,  and 
the  proofis  of  the  prelimiuar}*  affidavit, 
this  is  a  variance,  for  it  is  not  made  in 
a  pending  action,  and  such  variance  is 
material.    State  v.  Hayes.  464 

PLEADINGS— 

1 .  A  petition  on  a  note  which  al- 
leges ownership,  but  fails  to  set  out  the 
endorsements,  or  show  title,  is  defec- 
tive.   Gould  V.  Life  Ins.  Co.  626 

2.  A  petition  by  a  passenger  of  a 
street  railway  company  to  recover  for 
injuries  caused  by  the  negligence  of  the 
railway  company,  need  not  aver  the  ex- 
ercise of  due  care  by  plaintiff.  Cincin- 
nati St.  Ry.  Co.  V.  PuUbright.  361 

3.  A  plaintiff  seeking  a  single  re- 
covery upon  two  grounds,  both  of 
which  may  be  true,  may  state  both 
grounds  in  a  single  cause  of  action. 
Bank  v.  Railroad  Co.  788 

4.  In  such  case  when  plaintiff 
does  not  know  which  one  is  true,  he 
ma^  state  them  as  separate  causes  of 
action,  stating  them  in  the  alternative, 
in  one  petition.  Ib^ 

5.  Petition  in  an  action  for  dam- 
ages for  refusal  of  a  corporation  to 
transfer  to  him  his  shares  of  stock,  is 
not  multifarious,  when.  lb, 

6.  Such  petition  may  state  as  a 
cause  of  action  the  refusal  of  defend- 
ant to  transfer  the  shares  on  the  books 
of  the  company.  lb, 

7.  It  may  also  state  as  another 
cause  of  action,  damages  for  mislead- 
ing to  purchase  if  the  shares  are  in 
fact  invalid.  lb, 

8.  In  an  action  for  the  conversion 
of  part  of  property  left  on  storage  by 
plaintiff  wiUi  defendant,  an  answer  that 
the  goods  not  returned  were  sold  in  an 
attachment  suit  brought  by  defendant 
against  plaintiff  for  storage  of  the 
goods,  and  levied  on  the  part  of  the 
goods  not  returned,  needs  no  reply. 
Dunning  v.  Choate.  315 

9.  A  petition  for  conversion  of 
plaintiff^s  property  by  a  married  woman 
should  join  her  husband  with  her  as 
co-defendant.  lb. 
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PLEADINGS— Concluded— 

10.  Where  an  orijerinal  petition  set 
up  a  special  partnership  for  certain 
designated  purposes  between  the  par- 
ties, and  asked  an  account,  an  amended 
petition  setting  up  a  general  partner- 
ship is  not  to  be  disallowed  on  the 
ground  that  it  states  a  different  cause 
of  action.  Weber  &  Co.  v.  Kemper 
Bros.  403 

11.  If  the  causes  of  action  are  dif- 
ferent, the  amended  petition  would  be 
allowed  to  prevent  multiplicity  of  suits 
and  amounting  merely  to  beginning  a 
new  case.  lb. 

PLEDGE— 

1.  Promissory  notes  deposited  as 
collateral  security  for  loan  cannot  be 
sold  before  maturity  and  proceeds  ap- 
plied to  payment  ot  debt  Springer  v. 
Purcell.  139 

2.  If  sold  in  violation  of  his  duty, 
the  depository  is  responsible  for  full 
value.  lb. 

PRACTICE— 

1.  The  question  of  the  admiss- 
ibility of  evidence  admitted  by  consent, 
but  subject  to  objection,  must  be  raised 
by  a  motion  to  rule  it  out.  Pross  v. 
Bradstreet  731 

2.  In  foreclosure  suits,  claims  may 
be  filed  at  any  time  up  to  the  time  of 
distribution.  Loan  and  Building  Co. 
V.  Mueller.  402 

3.  A  motion  mede  at  one  term 
and  continued  until  another  term, 
when  it  is  decided,  is,  in  contempla- 
tion of  law,  as  if  decided  at  the  term 
when  made.     Building  Ass'n  v.  Eggen. 

114 
PROSECUTING  ATTORNEY— 

1.  Compensation  to  attorney  em- 
ployed to  assist  the  prosecuting  attor- 
ney in  a  ciiminal  case.  Weldy  v.  Com- 
missioners. 767 

2.  No  appeal  lies  to  the  action  of 
the  court  approving  or  the  commis- 
sioners allowing  such  compensation. 

lb. 

3.  A  court  presiding  over  a  crimi- 
nal trial  has  power  in  a  proper  case, 
where  the  prosecuting  attorney  is 
guilty  of  misconduct,  to  relieve  him 
of  further  part  in  the  trial  and  allow 
the  assistant  prosecuting  attorney  to 
conduct    the    trial.      State  v.   Smith. 

136 
RAILROADS— 

1.  Where  a  portion  only  of  a  tract 
of  land  sold  to  a  railroad  is  needed  for 
the  use  of  the  road,  in  enforcing  pay- 
ment of  the  unpaid  portion  of  the 
price,  the  part  of  the  land  not  needed 
for  the  road  will  first  be  offered  for 
sale,  and  only  where  it  does  not  bring 


sufficient  to  satisfy  the  claim,  will  the 
entire  road  be  sold.  Seasongood  v. 
Railroad  Co.  -    739 

2.  The  right  to  fix  a  terminus  of  a 
railroad  in  a  city  does  not  imply  the 
power  to  cross  intervening  streets 
without  consent  or  condemnation. 
Railroad  Co.  v.  Cincinnati.  654 

3.  The  trustees  of  the  Cincinnati 
Southern  Ry.,  may  institute  proceed- 
ings to  condemn  land  though  leased 
to  another  corporation.  Trustees 
Cin.  So.  Ry.  v.  Handy.  576 

4.  The  statute  authorizing  the 
consolidation  of  railroads  considered 
and  construed  with  reference  to  the 
power  of  the  corporation  entering  into 
the  consolidation  by  agreement  to. 
create  for  the  benefit  of  their  creditors 
a  lien  upon  their  property  in  the 
hands  of  the  consolidated  company. 
Comptou  V.  Railway  Co.  322 

5.  A  railroad  company  entered 
into  an  agreement  of  consolidation 
with  other  companies,  whereby  was 
created  a  new  corporation.  The  old 
companies,  upon  consolidation  of  the 
new  company,  ceased  to  exist ;  the 
new  company  succeeds  to  all  the  rights 
of  the  old,  hence  no  vendor's  lien  for 
the  value  of  the  property  of  the  old 
company  is  retainea  by  it,  to  be 
reached  by  creditors.  lb. 

6.  The  statute  relating  to  the  exe- 
cution and  record  of  luortgages  does 
not  prevent  the  existence  of  such  lieu, 
or  a  priority  over  a  subsequent  mort- 
gage, where  the  mortgagee  has  notice 
of  its  existence.  lb. 

RECEIVED— 

1.  A  right  of  re-entry  which  gives 
alien  for  rent 'and  non-payment  and 
an  allegation  of  waste  and  consequent 
danger  of  injury  to  the  reversion  au- 
thorizes the  appointment  of  a  receiver. 
Countee  v.  Armstrong.  531 

2.  Construction  of  a  track  to  a 
stockyard  may  be  required  of  a  re- 
ceiver by  the  court  if  the  profits  vrill 
in  time  pay  for  it  and  the  public  inter- 
est make  it  desirable.  Stock  Yard  Co. 
v.  Stock  Yard  Co.  395 

RELIGIOUS  SOCIETY— 

1.  Obligations  incurred  by  the 
priest  without  concurrence  of  the 
trustees  of  an  incorporated  church,  do 
not  personally  bind  the  trustees  who 
did  not  personally  participate  in  in- 
curring such  obligations.  Le  Saint  v. 
Fisler.  216 

2.  A  court  of  ejiuity  has  no  juris- 
diction to  inquire  into  the  validity  of 
an  election  ot  the  officers  of  an  incor- 
porated church  or  to  try  their  title  or 
eligibility.     Messinger  v.  "Wardens,  etc 
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3.  Nor  can  an  appeal  to  the  civil 
court  be  had  on  the  ground  that  the 
conduct  of  the  church  officers  is  re- 
sulting in  dividing  the  church  into 
factions,  depreciating  its  property,  re- 
ducing its  revenues,  and  emptying  its 
pews,  unless  it  is  shown  that  uieir 
acts  are  illegal.  lb, 

REMOVAL  OF  CAUSES— 

State  court  will  not  resume  the  con- 
sideration of  a  case  that  has  been  re- 
moved to  the  United  States  circuit 
court,  in  which  a  judgment  was  ren- 
dered that  no  further  proceeding  be 
had  in  that  court,  after  which  proceed- 
ings were  begun  for  a  review  in  the 
Supreme  court  of  the  United  States, 
of  the  judgment  of  the  circuit  court. 
Bruce  v.  Gibson.  369 

REPLEVIN— 

Where  a  judgment  creditor  levies 
execution  on  property  alleged  to  be 
that  of  the  debtor,  but  which  the 
debtor  has  sold  to  another,  who  re- 
plevies it  from  the  officer  holding  the 
execution,  the  creditor  cannot  bring 
an  action  to  set  aside  the  sale  by  the 
debtor  to  the  plaintiff  in  replevin  as 
being  in  fraud  of  creditors  while  the 
execution  subsists.  Rodgers  v.  Kin- 
sey.  308 

SALES— 

1.  To  constitute  a  sale  of  personal 
property,  there  must  be  a  subject  of 
sale  and  an  agreement  between  the 
parties,  a  meeting  of  niinds^  and  cer- 
tainly an  agreement  as  to  who  are  the 
contracting  parties,  who  is  the  vendor 
and  who  is  the  vendee^  between  whom 
the  property  passes.  Brockhaus  & 
Bro.  V.  Klein  &  Co.  487 

2.  In  an  action  to  recover  the 
price  of  certain  goods  sold  by  plain- 
tiff, he  must  show  that  the  purchase 
was  directly  made  by  defendant,  or  by 
the  defendant's  recognized  agents. 
Wilkerson  v.  Vorhees.  418 

3.  One  who  leases  a  piano  on 
terms  that,  after  a  certain  time  it  shall 
be  the  lessee's  property,  cannot  be 
held  accountable  to  the  lessee  for  hav- 
ing resumed  possession,  although  a 
large  part  has  been  paid.  Watters  v. 
Wurlitzer  &  Bros.  166 

4.  Where  on  a  purchase  of  iron 
-the  contract  is  that  it  is  not  to  be  paid 
for  until  delivered  and  weighed,  the 
delivery  is  not  complete  until  so  deliv- 
ered and  weighed.  Mo  wry  Car  and 
Wheel  Works  v.  Shorter.  290 

5.  If  before  all  the  iron  is  deliv- 
ered and  weighed,  a  portion  of  it  is  at- 
tached on  proceeding*)  against  the 
seller,  the  purchaser  is  not  required  to 
replevin  the  iron  as  his  own,  but  may 


leave  it  in  the  hands  of  the  officer  as 
the  property  of  the  seller,  and  not  de- 
livered to  him.  lb, 

6.  Such  purchaser  is  entitled  to  a 
reasonable  time  to  examine  whether  it 
be  of  the  quality  purchased.  lb. 

7.  Payment  of  freight  by  the  pur- 
chaser on  presentation  of  the  bills  of 
lading  before  the  iron  reaches  the 
place  of  delivery  does  not  estop  him 
from  denying  that  it  never  was  deliv- 
ered, nor  of   the  quality  purchased. 

lb, 

8.  A  sale  by  a  debtor  in  failing 
circumstances  of  his  entire  stock  in 
trade  and  business  for  an  adequate 
consideration  in  notes,  which  are  used 
to  pay  creditors,  cannot  be  set  aside 
as    fraudulent.     Rodgers    v.    Kinsey. 

308 

SCHOOLS— 

1.  The  board  of  education  have 
power  to  expel  a  newspaper  reporter 
for  misconduct,  from  the  floor  of  its 
sessions.    Corre  v.  State.  715 

2.  Sections  3946,  3947,3948,  do  not 
authorize  the  changing,  by  a  township 
board  of  education,  or  in  their  default 
by  the  probate  court,  of  the  lines  of 
special  school  districts,  as  between 
each  other.    Bd.  of  Ed.  v.  Bowen.    348 

3.  One  person  cannot  hold  the 
offices  of  treasurer  and  president  of  a 
school  board.  State  ex  rel.  v.  Heddle- 
ston.  77 

SEAL— 

Any  character  or  mark  intended 
as  a  seal  to  an  instrument  requiring  a 
seal  is  sufficient.  Bobe  v.  Moon  Build- 
ing Ass'n.  164 

SELF  DEFENSE— 

1.  To  justify  killing  in  self-defense 
there  must  be  both  a  &lief  in  the  ex- 
istence of  the  necessity,  and  the  occa- 
sion must  be  such,  from  the  slayer's 
standpoint,  as  to  reasonably  warrant 
the  belief.     State  v.  Snelbaker.        466 

2.  To  determine  the  existence  of 
this  belief,  previous  occurrences  and 
communicated  threats  may  be  consid- 
ered. Jb, 

3.  Outward  act  or  demonstrations 
of  violence  reasonably  inducing  the 
belief  of  the  necessity  are  necessary. 

lb, 

4.  There  must  be,  however,  not 
only  a  seeming  intent  on  the  part  of 
the  dec^sed,  but  also  a  seeming  capa- 
city, and  to  determine  this  the  presence 
and  acts  of  others  at  the  time  may  be 
considered,  and  the  place  and  all  its 
surroundings.  lb. 
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SELF  DEFENSE— Concluded— 

5.  It  is  not  necessary  for  the  person 
attacked  to  retreat  or  fly  if  he  was  law* 
fully  attending  to  his  own  business 
when  assaulted,  and  the  apparent  pur- 
pose of  the  assault  was  to  take  his  life 
or  do  him  great  bodily  harm.  lb. 

SEWERS— 

Construction  of  specifications  for 
building  sewers.  Cincinnati  v.  Anchor 
White  Lead  Co.  578 

SHERIFF— 

The  sheriff  is  liable  if  he  does  not 
levy  executions  against  the  same  per- 
son in  the  order  he  gels  them.  Weber 
V.  King.  346 

SPECIFIC  PERFORMANCE— 

1.  An  owner  of  one  undivided  half 
as  her  own,  and  the  other  half  in  trust 
with  power  to  sell,  by  signing  a  general 
contract  to  sell,  not  mentioning  the 
trust  for  the  power,  binds  herself  in 
both    capacities.     Coles    v.  Kearney. 

2.  The  contract  need  not  show  an 
intent  to  exerci.se  the  power,  for  it  can 
not  be  carried  out  without.  lb, 

3.  A  suit  for  specific  performance 
to  convey  lands  may  be  sustained 
against  one  to  whom  tne  party  agree- 
ing to  convey  had  subsequently  con- 
veyed the  land  with  notice.  Jones  v. 
Lewis.  368 

STATUTES— 

1.  A  statute  will  be  construed  ac- 
cording to  its  obvious  intention,  al- 
though the  collocation  of  the  different 
branches  of  the  provision  is  so  ar- 
ranged by  mistake  as  to  lead  to  a  dif- 
ferent conclusion.  State  ex  rel.  v. 
Hornberger.  96 

2.  A  repeal  or  amendment  of  a 
statute  shall  not  affect  existing  causes 
of  action.    McClurg  v.  Cole.  42 

3.  The  qualifying  clause  of  sec 
5114,  authorizing  amendments  to  con- 
form pleadings  to  the  facts  proven, 
does  not  refer  to  the  form  of  the 
remedy,  but  only  to  the  claim  of  de- 
fense.    Poor  V.  Scanlan.  275 

4.  Sees.  3946-^948  do  not  authorize 
the  changing,  by  a  township  board  of 
education,  or  in  their  default  by  the 
probate  court,  of  the  lines  of  special 
school  districts,  as  between  each  other. 
Board  of  Education  v.  Bowen.  548 

5.  Section  4155,  regarding  the  filing 
of  chattel  mortgages,  must  be  strictly 
construed.     Fought  v.  Hiet.  1 

STATUTE  OF  FRAUDS— 

1.  A  contract  for  service  as  agent 
in  the  sale  of  land,  not  being  a  contract 
for  sale  of  land,  need  not  be  in  writ- 
ing, unless  it  is  an  agreement  that  is 


not  to  be   performed  within  a   year. 
Koehler  v.  Hunt.  404 

2.  If  the  promise  be  an  original 
promise,  the  promisor  is  bound  to  per- 
form it;  if  a  collateral  or  conditional 
promise,  then  the  statute  of  frauds  is 
a  defence.    Fritz  v.  Lamping.  520 

3.  A  verbal  contract  for  services 
for  a  year  is  not  void  under  the  statute 
of  frauds,  simply  becanse  performance 
under  it  was  not  begun  for  a  few  days 
after  the  time,  where  the  time  of  per- 
formance waa  not  extended  beyond  a 
year,     Wolff  v.  Warrington.  219 

4.  The  authority  of  an  ag^nt  to 
sign  a  written  agreement  to  sell  lands 
may,  under  the  statute  of  frauds,  be 
conferred  bv  parol.    Jones  v.  Lewis. 

368 

STREETS  AND  ROADS— 

1.  The  care  and  control  of  streets 
and  the  duty  to  keep  them  free  from 
nuisance,  is  vested  in  the  council,  by 
virtue  of  sec.  2640.  Railroad  Co.  v. 
Cincinnati.  554 

2.  An  abutting  property  owner  is 
entitled  to  direct  unimpared  access 
from  his  lot  to  the  portion  of  the 
strtet  in  front  in  use  by  the  general 
public  English  v.  Tr.  Cincinnati  So. 
Railway.  442 

3.  If,  in  order  to  reach  that  por- 
tion of  the  street  in  use  by  the  general 
public,  he  is  compelled  to  go  to  a 
point  beyond  the  lines  of  his  lot,  he 
suffers  thereby  an  inconvenience  and 
injury  not  common  to  the  public,  for 
which  he  is  entitled,  under  the  consti- 
tution, to  compensation.  lb, 

4.  Power  of  county  commissioners 
to  build  new  roads  and  use  funds  for 
that  purpose.  McOill  v.  Commis- 
sioners. 4^ 

5.  Where  a  city,  in  improving  a 
street  to  an  unreasonable  grade,  injures 
a  lot  by  removing  a  lateral  support  on 
a  street  which  the  lot  did  not  abut,  the 
owner  of  the  lot  cannot  recover  on  ac- 
count of  the  unreasonableness  of  the 
grade,  as  to  which  he  is  interested 
only  in  common  with  the  public 
Birth  whistle  v.  Cincinnati.  453 

6.  But  if  the  injury  was  caused  to 
the  improvements  by  negligence  on 
the  part  of  the  city  in  the  manner  of 
doing  the  work,  he  can  recover.        lb. 

7.  Though  the  fee  of  k  street  in  a 
city  be  in  the  city,  and  not  in  the 
abutting  proprietors,  the  city  holds  it 
in  trust  for  such  uses  only  as  come 
fairly  within  the  intendment  of  the 
original  grant  for  such  uses,  and, 
without  obtaining  the  abutter's  con- 
sent, or  acquiring  his  interest,  no  other 
use  can  be  imposed  upon  the  street. 
McLean  v.  Brush  Electric  Light  Co. 

619 
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8.  Therefore,  without  acquiring 
such  interest,  the  city  cannot  ^ive  to 
an  electric  light  company,  the  right  to 
plant  poles  in  the  sidewalk  in  front  of 
each  abutter,  against  his  consent.    lb. 

9.  It  is  no  answer  that  a  single 
pole  does  no  material  injury,  for,  i£ 
the  right  to  plant  one  pole  can  be 
given,  other  companies  could  receive 
the  same  right,  and  the  property  might, 
by  successive  grants,  be  shut  in  as  by  a 
picket  fence.  lb. 

10.  The  fact  that  the  commissioners 
in  laying  out  a  road  occupy  a  portion 
of  an  existing  road,  does  not  invalidate 
the  road  laid  out  by  them.  State  v. 
Commissioners.  457 

SUMMONS— 

1.  A  motion  to  set  aside  a  sheriff's 
return,  attacks  the  truth  of  the  facts 
stated  in  the  return,  and  not  their  suf-  . 
ficiency  ;  and  if  they  are  not  shown  to 
be  untrue  the  motion  will  not  be 
quashed.    Goodrich  v.  Hamer.         441 

2.  A  motion  to  quash  the  service 
attacks  the  sufficiency  of  the  return 
and  calls  for  a  decision  as  to  whether, 
admitting  the  return  to  be  true,  the 
defendant  has  been  legally  served.    lb. 

3.  Where  the  return  of  the  sheriff 
states  that  he  has  served  defendant 
with  a  true  copy  of  the  writ,  it  is 
equivalent  to  a  return  of  service  by  a 
copy  "with  the  endorsement  thereon.*' 

lb. 

4.  The  courts  of  Ohio  are  open  to 
the  suits  of  non-residents  against  non- 
residents who  may  be  reached  by  their 
process.  Mohr  &  Mohr  Distilling  Co. 
V.  Lamar  Insurance  Co.  421 

5.  Jurisdiction  of  a  cause  against 
a  foreign  insurance  company  will  be 
acquired  by  service  on  a  resident 
agent,  the  chief  officer  of  the  agency 
in  the  jurisdiction,  no  chief  officer  of 
the  company  being  within  reach  of 
process.  lb. 

6.  The  special  modes  of  service  on 
insurance  campanies  provided  by 
statute  are  cumulative,  and  not  exclu- 
sive, lb. 

SURETIES— 

1.  Under  what  circumstances  pay- 
ment of  interest  in  advance  on  a  note 
will  not  discharge  the  surety.  Fischer 
V.  Penterman.  540 

2.  A  surety,  on  an  undertaking  for 
an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace,  taken  in  conformity 
to  the  statute,  where  the  terms  thereof 
are  clear  and  certain,  may  stand  upon 
the  terms  of  his  undertaking.  Marsh 
V.  Rymes.  426 

3.  The  surety  is  not  liable  in  his 
undertaking  to  satisfy  a  judgment 
against  one  only,  when  the  undertak- 
ing was  given  on  behalf  of  three  de- 
fendants, lb. 


4.  Payment  of  interest  in  advance 
does  not  imply  an  agreement  to  ex- 
tend the  time  lor  payment  of  the  prin- 
cipal as  matter  of  law.  Penterman  v. 
Dor  man.  391 

TAXES— 

1.  A  house  erected  on  leased  lands, 
the  rent  of  ground  only  being  appro- 
priated for  support  of  free  education, 
IS  subject  to  taxation.  State  v.  Cap- 
peller.  219 

2.  Laws  exemptinjs:  property  from 
taxation   must  be  strictly  construed. 

lb. 

3.  Effect  of  a  decree  of  sale  for  the 
wrong  land.    Sibley  v.  Challen.       209 

4.  Where  property  has  been  errone- 
ously listed  for  taxation  and  taxes  have 
been  paid,  the  error  should  be  corrected 
and  the  over-payment  of  taxes  remit- 
ted.   Harrison  v.  Commissioners.    256 

5.  A  municipal  corporation  has  no 
inherent  power  to  tax  and  can  levy 
taxes  only  for  such  purposes  as  the 
state  has  permitted,  and  a  tax  for  other 
purposes  may  be  restrained  by  the 
courts  on  proper  application.  More- 
house V.  Norwalk.  199 

6.  1*he  act  of  March  5, 1881,  au- 
thorizing the  auditor  to  value  and  put 
on  the  duplicate  omitted  property 
since  the  last  decennial  appraisal  is 
constitutional.  Kleinschmidt  v.  Cap- 
peller.  212 

7.  The  legislature  is  authorized  to 
select  any  agency  they  may  see  proper 
for  tax  purposes.  lb. 

8.  Section  2803,  as  amended  78  O. 
L.,  47,  authorizes  the  auditor  to  add 
back  taxes  in  cases  of  mere  improve- 
ments.   Luken  v.  Staley.  320 

9.  Payment  of  taxes  not  voluntary 
payment.  lb, 

10.  Proceedings  of  the  decennial 
board  of  equalization  is  not  judicial 
notice.  lb. 

11.  If  the  value  of  an  old  building 
torn  down  is  not  deducted  by  the  au- 
ditor in  fixing  the  value  of  the  new,  and 
taxes  are  paid  for  several  years,  a  sub- 
sequent auditor  cannot  correct  the 
duplicate  nor  the  commissioners  re- 
fund.   Sandheger  v.   Commissioners. 

669 

12.  An  agreement  by  a  bank  to 
pay  the  taxes  assessed  on  the  shares  of 
stockholders  does  not  make  the  bank 
liable  for  assets  not  returned  or  ad- 
mitted by  the  bank  or  stockholders  to 
be  assessable,  nor  for  any  other  than 
the  current  tax  on  the  duplicate.  Mil- 
ler V.  Bank.  785 

13.  The  sum  required  to  be  paid 
as  license  fees  by  the  act  of  April  16, 
1883,  are  not  taxes  or  assessments 
within  the  meaning  of  sees.  5848-50. 
Hayman  v.  Eshelby.  796 
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TAXES— Concluded— 

14.  Persons  required  by  law  to  pay 
such  license  fees  have  a  complete 
remedy  at  law  and  are  not  entitled  to  an 
injunction  against  the  city  comptroller, 
restraining  him  from  collecting  such 

fees* 

15.  A  fire  insurance  company,  in 
making  return  of  its  credits  for  taxa- 
tion, has  no  right  to  make  any  deduc- 
tion on  account  of  outstanding  risks. 
Amazon  Ins.  Co.  v.  Cappeller.  493 

16.  The  estimated  amount  of  pre- 
miums   "unearned"    or    "reinsurance 

fund"  is  not  a  "legal  botut  fide  debt 
owing  it"  by  such  company  within  the 
meaning  of  sec.  2730,  Rev.  Stat.         lb. 

17.  When  such  deductions  have 
been  made  openly  and  by  name  upon 
the  face  of  the  returns  which  were 
otherwise  full,  true  and  correct,  they 
are  not  false  returns  within  the  mean- 
ing of  sec.  2781-2.  lb. 

18.  The  auditor  has  no  authority 
to  add  to  the  taxes  of  the  current  year 
any  taxes  on  account  of  such  deduc- 
tions in  former  years.  fb, 

19.  In  such  ca.se  it  is  his  duty  to 
correct  the  duplicate  for  the  current 
year  by  making  it  correspond  with  the 
return  for  that  year,  ignoring  such  im- 
proper deductions.  lb. 

20.  Taxes  voluntarily  paid  under  a 
mistake  of  law,  cannot  be  recovered. 
Bridge  Co.  v.  Commissioners.         664. 

21.  Section  1038,  Rev. Stat.,  affords 
relief  only  in  case  of  clerical   errors. 

^  lb. 

22.  A  voluntary  payment  of  back 
taxes  for  property  alleged  to  be  omit- 
ted on  the  tax  duplicate  on  represen- 
tation of  agent  employed  by  county 
commissioners,  cannot  be  recovered 
back.     Dewald  v.  Stalej*.  376 

23.  Where,  by  an  error,  a  piece  of 
property  is  valued  during  ten  years, 
for  less  than  it  should  have  been,  the 
auditor  has  no  authority  to  add  on  the 
duplicate  the  accumulated  taxes  on  the 
omitted  value  for  the  past  ten  years, 
Draude  v.  Staley.  265. 

24.  The  powers  of  the  auditor  with 
respect  to  taxation  are  only  such  as 
are  conferred    upon    him  by  statute. 

lb. 
TELEGRAPH  COMPANY— 

1.  The  business  of  collecting  and 
selling  "commercial  news,"  is  not  part 
of  the  public  duty  of  a  telegraph  com- 
pany, as  carrier  of  messages  for  hire. 
Bradley  v.  W.  U.  Telegraph  Co.        707 

2.  The  court  will  not  enjoin  it 
from  discontinuing  to  furuish  such 
"commercial  news"  to  one  of  its  cus- 
tomers, or  from  removing  from  his 
office  the  ticker  through  which  the 
quotations  are  furnished.  Jb. 


3.  A  telegraph  company  will  not 
be  enjoined  from  resuming  possession 
of  its  ticker  located  in  a  bucket  shop 
—when.  Griffin  Co.  v.  W.  U.  Tele- 
graph Co.  572 

TELEPHONE  COMPANY— 

1.  A  telephone  company  has  power 
to  adopt  a  regulation  that  the  use  of 
improper  language  shall  be  ground  for 
cutting  off  a  subscriber's  use  of  the 
telephone.    Pugh  v.  Telephone  Assn. 

644 

2.  It  is  sufficient  notice  to  such 
subscriber  of  such  regulation  that  the 
same  was  printed  on  the  contract  and 
on  the  pamphlet  list  of  subscribers. 

lb. 

3.  The  word  "damned"  is  improper 
language.  ^^^ 

TENANTS  IN  COMMON— 

Possession  of  one  tenant  in  com- 
mon is  not  deemed  adverse  to  his  co- 
tenant  unless  clearly  adverse,  and  the 
co-tenant  becomes  advised  of  it  actu- 
ally or  constructively.  Elsenheimer  v. 
Sieck.  1<>1 

TRADE  MARK— 

1.  A  name  attaching,  not  to  the 
business,  but  to  the  place  where  busi- 
ness is  carried  on,  is  not  a  trademark. 
Mueller  v.  McDonough.  310 

2.  There  is  no  property  in  a  trade- 
marke  or  trake  name.  Backus  Oil  Co. 
V.  Backus  Oil  and  Car  Grease  Co.       93 

3.  But  a  party  may  acquire  such  a 
right  to  it  that  nobody  else  shall  use 

it.  ^^' 

4.  The   name  "domestic"  applied 

to  bread,  may  become  a  trade  mark, 
the  piracy  of  which  will  be  enjoined. 
Smith  V.  Kernan.  ^2 

6.  A  name  representing  that  an 
article  is  the  manufacture  of  a  certain 
person  is  not  a  valid  trade-mark,  nor 
assignable  apart  from  the  business 
with  which  it  originated.    Wiltberger 

V.  Walker.  r^ 

6.  The  mere  description  of  a  kind 
of  business  or  quality  or  class  of 
goods  sold,  by  words  in  common  use. 
as  "misfit  parlors,"  adopted  by  one 
selling  misht  clothing,  does  not  con- 
stitute a  trade  name  for  which  he  can 
enjoin  the  use  by  a  competitor.  Cohn 
V.  Kahu.  '472 

7.  But  where  the  competitor 
adopts  the  names  and  opens  a  store  on 
the  same  street  and  imiUtes  the  signs, 
cards  and  notices  of  a  tradesman,  and 
by  misrepresentations,  seeks  to  mislead 
customers  to  suppose  they  were  deal- 
ing with  the  latter,  when  in  fact  they 
were  not  the  imposition  will  be  en- 
joined. ^^' 
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TRIAL— 

1 .  Misconduct  of  one  of  the  coun- 
sel during  the  trial.  Rothschild  v. 
Hudson.  259 

2.  The  presence  of  plaintiff  in 
bastardy  is  not  absolutely  necessary  at 
the  trial.    Smith  v.  Jones.  165 

3.  If  defendant  insists  on  a  trial, 
it  is  within  the  descretion  of  the  court 
to  order  the  court  to  proceed.  lb, 

4.  Where  a  cause  triable  by  jury 
has  been  set  in  a  submitted  room  and 
no  notice  of  its  setting  is  given  to  the 
opposite  counsel,  it  is  error  in  the 
court  to  render  judgment  by  submis- 
sion.   Byrne  v.  Wood.  760 

TRUSTS— 

1.  Probate  court  may  remove  mu- 
nicipal corporation  from  trusteeship. 
Wilson  V.  Tischbein.  612 

2.  Power  of  trustee  to  create  a 
lien.    Purcell  v.  Kufehn.  73 

3.  Trustees  will  be  allowed  to  re- 
imburse themselves,  out  of  trust  funds, 
for  all  reasonable  expenses  incurred  by 
them  in  the  defense  of  suits,  in  their 
trust  character,  concerning  their  trust 
Mitchell  v.  Schultz.  78 

4.  And  this  will  be  so,  notwith- 
standing their  own  personal  characters 
for  competency  and  honesty,  as  trus- 
tees, may  be  involved  in  the  contro- 
versy, lb, 

5.  Nor  will  it  alter  the  rule  if  the 
transactions  in  question  have  resulted 
in  their  private  gain  and  advantage, 
provided  they  were  valid  and  proper 
tor  them  to  engage   in,  as  trustees. 

lb, 

6.  Trusts  are  matters  of  honor  and 
confidence,  to  be  undertaken  with  hu- 
mane or  friendly  or  charitable,  rather 
than  mercenary  views.  lb, 

7.  These  characteristics  of  a  trust 
should  be  borne  in  mind  in  determin- 
ing the  compensation  to  be  allowed 
trustees  for  their  services.  lb. 

8.  The  clearest  proof  is  required 
to  prove  a  trust  by  parol  eviaence. 
Orr  v.  Orr.  227 

TURNPIKES  - 

Where  a  stelute  (93  O.  L.  96,  sec. 
8),  provides  that  special  taxes  for  the 
construction  of  a  free  turnpike  road 
shall  be  levied  on  lands  on  each  side 
of  the  road,  except  that  when  there  is 
another  road  on  either  side,  within 
two  miles,  only  property  half  the  dis- 
tance to  such  road  shall  be  taxed. 
Bowler  v.  Turnpike  Co.  237 

VENDOR  AND  PURCHASER— 

A  contract  to  convey  a  perpetual 
leasehold  may  be  enforced  by  the 
vendor  «?ithout  his  wife's  signature. 
Kampmann  v.  Schaaf.  351 


VENDOR'S  IvIEN— 

A  "vendor's  lien"  in  Ohio  is  a  lien 
for  the  protection  of  the  vendor,  and 
not  transferable,  although  it  may  de- 
scend or  be  devised,  and  where  not 
released  by  the  vendor,  may  be  sub- 
jected by  a  judgment  creditor  to  the 
pa3rmentof  his  judgment  in  an  action 
lor  that  purpose  against  the  vendor 
and  vendee.    Compton  v.  Railway  Co. 

322 
VFRDICT— 

A  verdict  will  be  set  aside  on  the 
^ound  of  misconduct  of  a  juror  dur- 
ing the  trial.    Railroad  Co.  v.  Phelps. 

VERIFICATION— I 

An  answer  filed  by  leave  will  not 
be  set  aside  because  the  verification 
was  made  before  the  defendant's  coun- 
sel as  notary.    Broemer  v.  Nordhoff. 

211 
WILLS - 

1.  In  construing  a  will,  parol  evi- 
dence is  admissible  to  prove  how  the 
testatrix  designated  her  interest  in  an 
estate.     Williams  v.  Swift  258 

2.  A  compromise  of  a  will  contest 
by  attorneys  does  not  bind  non -con test- 
ing clients  and  such  verdict  and  judg- 
ment will  be.    Jordan  v.  Russell.     4o7 

3.  Construction  of  a  will  granting 
a  life  estate  to  and  authorizing  the 
widow  *'to  dispose  of  all   the  above 

Property  to  my  heirs  as    she  thinks 
est."    Shenket  v.  Dewit.  574 

WITNESS— 

Where  a  surviving  partner  brought 
action  on  a  note  made  to  his  firm 
against  two  makers  as  individuals  and 
not  as  partners,  and  one  of  them  is  in 
default  for  answer  and  makes  no  de- 
fense, he  is  a  competent  witness  for 
the  other  as  to  transactions  with  the 
deceased  partner.  Brinker  v.  Schreiber. 

759 
WORDS— 

The  phrase  "  fiduciary  character  " 
in  the  bankruptcy  act  of  1867,  does 
not  include  the  relation  of  factor  or 
commission  merchant  to  his  principal 
or  consignor.      Keeler  v.   Snodgrass. 

490 
WORKHOUSE— 

1.  Under  sec.  2099,  Rev.  Stat,  it  is 
discretionary  with  the  court  whether  a 
minor  under  16  years  of  age  shall  be 
confined  in  the  workhouse  or  house  of 
refuee.    Walker,  Ex  parte,  480 

2.  The  board  ot  directors  of  the 
workhouse  of  Cincinnati  cannot  dis- 
charge a  person  committed  thereto, 
unless  the  order  therefor  be  made  at  a 
meeting  of  said  board,  at  which  a  ma- 
jority is  present  uniting  in  the  action 
thereof  lb. 
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